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INTRODUCTION  TO  FOURTH  EDITION. 


The  lapse  of  six  years  since  the  publication  of  the  Third  Edition 
of  BENDEE'S  JUSTICES'  MANUAL  has  afforded  abun<iant 
opportunity  for  the  Legislature  to  make  many  amendments  and 
additions  to  the  statutes  which  are  frequently  applied  by  justices 
of  the  peace. 

While  making  the  changes  which  were  strictly  essential,  it  has 
been  thought  wise  to  give  the  entire  work  a  general  revision.  The 
complete  General  Highway  Traffic  Law  has  been  added.  The 
chapters  on  Contracts,  Chattel  Mortgages,  Sales.  Contracts  and 
Evidence,  have  received  particular  attention. 

AETHUK  F.  CURTIS. 
Delhi,  X.  Y.,  December  15,  1919. 


INTRODUCTION    TO   THIRD    EDITION, 
REVISED   REPRINT 


Many  changes  in  the  Codee  and  Consolidated  La^rs  and  the 
demand  for  an  up-to-date  Justices'  Manual  have  made  a  third 
edition  of  this  work  indispensable. 

Among  the  more  important  changes  is  an  amendment  to  sec- 
tions 3047  and  3048  of  the  Code  of  Civil  Procedure  providing 
for  the  service  of  a  notice  of  appeal  by  mail. 

This  revision  has  been  carefully  made,  and  it  is  hoped  that  it 
will  meet  with  the  same  approval  as  former  editions. 

AUSTIN  B.  GRIFFIN. 
Sept.  6.  1913. 


INTRODUCTION  TO  SECOND  EDITION. 
REVISED   REPRINT. 


Since  this  work  was  originally  published  in  1909,  many  changes 
have  been  made  in  the  codes  and  in  the  Consolidated  Laws.  In 
the  interval  of  two  years  the  Legislature  has  changed  the  entire 
Motor  Vehicle  Law  and  has  codified  the  law  of  sales  and  war- 
ranties. Many  other  changes  of  minor  importance  might  be  men- 
tioned, such  as  the  change  of  the  trial  fee  of  a  justice  of  the  peace 
from  seventy-five  cents  to  a  dollar  and  fifty  cents  per  day. 

The  revisers  have  used  great  care  to  attain  accuracy  in  the  work 
and  trust  that  it  will  meet  the  same  approval  of  the  legal  profession 
that  the  original  edition  received  and  that  justices  of  the  peace  will 

find  it  equally  practical. 

AUSTIN  B.   GRIFFIN, 
ARTHUR  F.  CURTIS. 
Delhi,  N.  Y., 

September  6,  191 1. 


PREFACR 


This  volume  is  intended  primarily  for  the  use  of  Justices  of  the 
Peace  and  Police  Justices  and  others  having  professional  business  in 
courts  held  by  those  judicial  officers.  It  contains  a  statement  of  the 
leading  principals  of  the  law  relating  to  such  civil  actions  as  are  usually 
litigated  in  a  Justice's  Court,  and  of  the  rules  of  practice,  pleadings 
and  evidence,  and  the  forms  of  procedure  therein.  It  also  treats  of 
the  special  proceedings  of  which  a  Justice  of  the  Peace  has  exclusive 
jurisdiction,  and  also  of  others  in  which  his  jurisdiction  is  merely 
concurrent.  It  contains  all  the  provisions  of  the  Code  of  Civil  Pro- 
cedure applicable  to  Justices'  Courts  and  such  provisions  of  the  Con- 
solidated Laws,  adopted  by  the  Legislature  during  the  present  year,  as 
were  deemed  most  likely  to  be  of  use  in  such  courts. 

It  also  contains  all  of  the  Penal  Law  of  this  State,  supplemented  by 
copious  citations  prepared  by  an  experienced  law  writer,  a  member  of 
the  Albany  bar;  all  the  provisions  of  the  Code  of  Criminal  Procedure 
applicable  to  proceedings  before  magistrates  or  to  trials  in  Courts  of 
Special  Sessions  or  Police  Courts;  and  the  forms  incidental  to  such 
proceedings  or  trials. 

The  outlines  of  civil  and  criminal  procedure  given  in  Parts  One  and 
Three  are  designed  to  present  in  condensed  form  a  statement  of  the 
several  consecutive  steps  in  civil  and  criminal  actions  or  proceedings, 
with  references  to  the  corresponding  sections  of  the  civil  or  criminal 
Code;  the  decisions  of  the  courts  construing  those  sections;  and  the 
forms  applicable  to  the  subject-matter  treated. 

It  will  be  noticed  that  some  of  the  sections  of  the  Code  of  Civil 
Procedure  given  herein  have  apparent  reference  to  procedure  in  courts 
of  record  only.  Such  sections  are  in  fact  made  applicable  to  proceed- 
ings in  Justices'  Courts  by  other  sections  of  that  act,  subject  to  speci- 
iied  limitations,  and  to  the  qualifications  mentioned  in  section  3134  of 
the  Code. 

It  will  also  be  noticed  that  certain  provisions  of  the  Code  of  Crim- 
inal Procedure  apparently  apply  only  to  proceedings  incident  to  the 
trial  of  indictments  but  are  made  applicable  to  trials  in  Courts  of 

vi 


vii  PREFACE. 

Special  Sessions  and  Police  Courts  by  directing  the  substitution  of 
the  word  "  information  "  in  place  of  the  word  "  indictment." 

The  several  indexes  contained  in  this  volume  are  intended  for  use, 
and  have  been  prepared  with  no  little  care  with  the  view  of  making 
every  part  of  the  volume  available.  For  any  error  or  omission  in  the 
book  the  editor  assumes  responsibility;  but  not  for  failure  to  find 
subject  matter  therein  stated. 

The  subjects  treated  in  this  volume  cover  a  broad  field  and  for  that 
reason  could  not  be  treated  exhaustively,  but  it  is  the  hope  of  the 
editor  that  those  into  whose  hands  it  may  come  will  be  lenient  in 
criticism,  and  that  enough  may  be  found  stated  to  be  of  practical  use 
to  the  incumbents  of  an  office  designed,  as  stated  by  an  eminent 
jurist,  "  to  bring  the  doors  of  justice  near  to  the  homes  of  the  people." 

Johnstown,  N.  Y.,  November,  1909. 

EDWIN  BAYLIES. 
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LAW  AND  PRACTICE  FOR  JUSTICES  OF 
THE  PEACE  AND  POLICE  JUSTICES. 


PART  I. 

Civil  Actions  —  Rights  of  Action  —  Special  Proceedings. 


OHAPTEK  I. 


THE   OFFICE    OF   JUSTICE    OF   THE   PEACE. 

Section    1.  Origin  and  nature  of  ofiSce. 

2.  Constitutional  provisions. 

3.  Election  of  justices  of  peace. 

4.  Undertaking  and  oath. 

5.  Court  room. 

6.  Proceedings  to  be  public. 

7.  Court  not  to  sit  on  Sunday. 

8.  Justice  as  a  town  officer. 

9.  Justice  as  an  acting  coroner. 

§  1.  Origin  and  nature  of  office. 

The  office  of  justice  of  tlie  peace  came  down  to  us  from  remote  times. 
It  existed  in  England  before  the  discovery  of  America,  and  it  has  existed 
here  practically  during  our  entire  history,  both  colonial  and  State,  at  first 
with  criminal  jurisdiction  only,  but  for  more  than  two  centuries  past  with 
civil  jurisdiction  also.  It  exists  in  every  State  of  the  Union  and  is  regarded 
as  of  great  importance  to  the  people  at  large,  as  it  opens  the  doors  of 
justice  near  their  own  homes,  and  not  only  affords  a  cheap  and  speedy 
remedy  for  minor  grievances  as  to  rights  of  property,  but  also  renders 
substantial  aid  in  the  prevention  and  punishment  of  crime. 

The  office  as  it  now  exists  in  towns,  was  established  by  the  Constitution, 
which  does  not  in  express  terms  say  what  a  justice  of  the  peace  shall  be. 
As,  however,  the  office  was  well  known  when  the  Constitution  was  adopted, 
it  is  presumed  that  the  framers  thereof  and  the  people  meant  to  establish 
it  as  an  office  with  such  civil  and  criminal  jurisdiction,  within  the  limita- 
tions of  that  instrument,  as  the  Legislature  saw  fit  to  confer  upon  it.     As 
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it  always  had  criminal  jurisdiction,  and  was  an  existing  office  with  such 
jurisdiction  when  each  Constitution  was  adopted,  it  is  at  least  doubtful 
whether  the  Legislature  has  any  power  to  deprive  it  of  criminal  jurisdiction 
altogether,  since  that  would  tend  to  partially  abolish  the  office  as  it  had 
been  known  from  time  out  of  mind.  It  is  beyond  the  power  of  the  Legis- 
lature, by  direct  legislation,  to  abolish  the  office  of  justice  of  the  peace  in 
towns,  or  shorten  their  terms  of  office  so  long  as  the  town  exists.  Not  only 
is  the  office  itself  placed  beyond  the  reach  of  hostile  legislation,  but  also  the 
term  thereof,  the  method  of  filling  it,  and,  by  implication,  the  method  of 
removing  an  incumbent.  A  justice  of  the  peace  in  towns,  therefore,  may 
be  defined  as  a  constitutional  judge  elected  by  the  people  for  a  fixed  term, 
protected  from  removal  except  by  a  judicial  tribunal,  on  notice  and  for 
cause,  with  civil  jurisdiction  in  most  actions  where  the  sum  claimed  does 
not  exceed  two  hundred  dollars,  and  with  criminal  jurisdiction  to  appre- 
hend and  commit  for  all  crimes,  and  to  try  and  convict  in  cases  of  misde- 
meanor.     (People  ex  rel.  Burhy  v.  Howland,  155  N.  Y.  270.) 

§  2.  Constitutional  provisions. 

Section  17  of  Article  VI  of  the  Constitution  of  the  State  of  New  York 
provides  as  follows :  "  The  electors  of  the  several  towns  shall,  at  their 
annual  town  meetings,  or  at  such  other  time  and  in  such  manner  as  the 
Legislature  may  direct,  elect  Justices  of  the  Peace,  whose  term  of  office 
shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy  occurring 
before  the  expiration  of  a  full  term,  they  shall  hold  for  the  residue  of  the 
unexpired  term.  Their  number  and  classification  may  be  regulated  by 
law.  Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts  not 
of  record,  and  their  clerks  may  be  removed  for  cause,  after  due  notice  and 
an  opportunity  of  being  heard,  by  such  courts  as  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected  in  the 
different  cities  of  this  State  in  such  manner,  and  with  such  powers,  and 
for  such  terms,  respectively,  as  are  or  shall  be  prescribed  by  law ;  all  other 
judicial  officers  in  cities,  whose  election  or  appointment  is  not  otherwise 
provided  for  in  this  article,  shall  be  chosen  by  the  electors  of  such  cities, 
or  appointed  by  some  local  authorities  thereof." 

Section  18  of  Article  VI  of  the  Constitution  further  provides  as  follows : 
"  Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be  established 
by  the  Legislature,  but  no  inferior  local  court  hereafter  created  shall  be  a 
court  of  record.  The  Legislature  shall  not  hereafter  confer  upon  any 
inferior  or  local  court  of  its  creation  any  equity  jurisdiction  or  any  greater 
jurisdiction  in  other  respects  than  is  conferred  upon  County  Courts  by  or 
under  this  article.      Except  as  herein  otherwise  provided,   all  judicial 
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officers  shall  be  elected  or  appointed  at  such  times  and  in  such  manner  as 
the  Legislature  may  direct," 

A  justice  of  the  peace  elected  by  a  city,  is  a  city  officer,  and  the  Legis- 
lature may  provide  his  method  of  election  and  fix  his  term  of  office;  but  a 
justice  of  the  peace  of  a  town  is  a  town  officer  whose  election  and  term,  of 
office  are  fi:xed  by  the  Constitution.  (Ziegler  v.  Corwin,  12  App.  Div.  60, 
42  N.  Y.  Supp.  855.)  But  while  the  Constitution  provides  that  towns 
shall  elect  justices  of  the  peace  whose  terms  shall  continue  for  four  years,, 
there  is  nothing  in  this  provision  that  requires  the  indefi.nite  preservation, 
and  perpetuation  of  tovsra  organizations,  to  enable  such  officers  to  serve  out. 
their  terms,  or  forbids  a  change  of  local  government,  if,  in  the  judgment, 
of  the  Legislature,  the  welfare  and  prosperity  of  the  community  requires 
it.     (Matter  of  Gertum  v.  Board  of  Supervisors,  109  !N.  Y.  170.) 

§  3.  Election  of  justices  of  peace. 

The  Legislature  has  provided  that  there  shall  be  elected  at  the  biennial 
town  meeting  in  each  town,  by  ballot,  two  justices  of  the  peace.  (Town 
Law,  §  80.)  A  justice  can  be  elected  only  at  a  biennial  town  meeting 
according  to  the  towa  law.  (People  ex  rel.  Lyon  v.  Wallin,  141  App. 
Div.  34,  125  N.  Y.  Supp.  513.)  This  town  meeting  is  held  biennially  on 
the  second  Tuesday  of  February  (Id.,  §  40),  unless  the  town  has  changed 
the  date  of  its  town  meeting  to  the  first  Tuesday  after  the  first  Monday  in. 
IN'ovember,  known  as  general  election  day,  by  adopting  a  proposition 
therefor  at  a  regular  town  meeting.  (Id.,  §  41.)  A  full  statement  of  the 
statutory  provisions  respecting  the  time  and  place  of  holding  town  meetings 
and  the  mode  of  electing  town  officers  will  be  found  in  Jewett's  Election 
Manual. 

Vacancies  in  the  office  of  justice  of  the  peace  are  filled  at  the  time  of 
holding  the  biennial  town  meeting.      (Town  Law,  §  44.) 

The  statute  further  provides  as  follows :  "  There  shall  be  four  justices 
of  the  peace  in  each  town,  divided  into  two  classes,  two  of  whom  shall  be 
elected  biennially.  Such  justices  shall  hold  office  for  a  term  of  four  years 
commencing  on  the  first  day  of  January  succeeding  their  election.  In 
each  county  in  the  state  having  within  its  boundaries  a  city  having  a  popu- 
lation of  not  less  than  three  hundred  thousand  and  not  more  than  four  hun- 
dred thousand,  according  to  the  last  federal  enumeration,  the  justices  of 
the  peace  heretofore  elected  shall  hold  their  offices  for  the  terms  for  which 
they  were  respectively  elected,  but,  except  as  hereinafter  provided,  no  suc- 
cessors to  them  shall  be  elected.  In  each  of  said  counties  there  shall  be 
elected  at  the  biennial  town  meeting  in  nineteen  hundred  and  three,,  two 
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justices  of  the  peace  whose  terms  of  office  shall  begin  on  the  first  day  o£ 
January  succeeding  their  election,  and  who  shall  hold  office  for  the  term 
of  four  years.  At  the  biennial  town  meeting  in  each  of  said  counties  held 
in  nineteen  hundred  and  five,  there  shall  be  elected  two  justices  of  the  peace 
whose  terms  of  office  shall  begin  January  first,  succeeding  their  election, 
and  who  shall  hold  office  for  four  years.  At  each  biennial  town  meeting 
thereafter,  there  shall  be  elected  two  justices  of  the  peace  for  the  full  term 
of  four  years  commencing  on  the  first  day  of  January  succeeding  the  town 
meeting."      (Town  Law,  §  103.) 

"  If  there  be  one  or  more  justices  of  the  peace  residing  in  a  new  town, 
when  erected,  they  shall  be  deemed  justices  of  the  peace  thereof,  and  shall 
hold  their  offices  according  to  their  respective  classes;  and  only  so  many 
shall  be  elected  as  shall  be  necessary  to  complete  the  number  of  four  for 
the  town."     (Id.,  §  104.) 

"  If  by  the  erection  of  a  new  town,  or  the  annexation  of  a  part  of  one 
town  to  another,  there  shall  at  any  time  be  more  than  four  justices  of  the 
peace  residing  in  any  town,  they  shall  hold  and  exercise  their  offices  in  the 
town  in  which  they  reside,  according  to  their  classes  respectively;  but  on 
the  expiration  of  the  term  of  office  of  two  or  more  justices,  being  in  the 
same  class,  only  one  person  shall  be  elected  to  fill  the  vacancy  in  that  class. 
Whenever  by  the  erection  of  a  new  town,  or  the  annexation  of  a  part  of  one 
town  to  another,  any  town  shall  be  deprived  of  one  or  more  justices  of  the 
peace,  by  their  residence  being  within  the  part  set  off,  the  inhabitants  of 
such  town  shall,  at  its  next  annual  town  meeting,  supply  the  vacancy  so 
produced  in  the  classes  to  which  such  justices  belong."      (Id.,  §  105.) 

Special  provisions  are  made  for  town  meetings  in  counties  of  between 
one  hundred  and  twenty  thousand  and  one  hundred  and  thirty  thousand 
inhabitants  (Id.,  §§  550-552) ;  for  town  meetings  in  counties  of  between 
sevemty-one  thousand  and  seventy-five  thousand  inhabitants  (Id.,  §§  560- 
563) ;  for  town  meetings  in  counties  of  between  fifty  thousand  and  fifty- 
four  thousand  inhabitants  (Id.,  §§  570-5Y4) ;  for  town  meetings  in  the 
counties  of  Eockland,  Orange  and  Sullivan  (Id.,  §§  580-584)  ;  for  town 
meetings  in  Suffolk  county  (Id.,  §  589) ;  and  for  town  meetings  in  Ontario 
county  (Id.,  §§  590-603). 

§  4.  Undertaking  and  oath. 

"  Every  justice  of  the  peace  elected  or  appointed  in  any  of  the  towns  or 
cities  of  this  state,  except  the  city  of  ISTew  York  and  any  city  whose  charter 
requires  such  officer  to  give  a  bond  or  undertaking,  shall,  before  he  enters 
upon  the  duties  of  his  office,  execute  an  undertaking  with  two  sureties  to 
be  approved  by  the  supervisor  of  the  town,  or  the  town  clerk  thereof,  where 
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the  justice  of  the  peace  is  also  supervisor  of  the  town,  or  the  commoii 
council  of  the  city  in  which  the  justice  shall  reside,  to  the  effect  that  he  will 
pay  over  on  demand,  to  the  officer,  person  or  persons  entitled  to  the  same, 
all  moneys  received  by  him  by  virtue  of  his  office,  and  file  the  undertaking 
in  the  office  of  the  clerk  of  the  city  or  town  in  which  he  resides.  Every 
justice  shall  also,  on  or  before  the  fifteenth  day  of  January  next  succeeding 
his  election,  file  with  the  county  clerk  a  certificate  of  the  clerk  of  the  city 
or  town  in  which  he  resides,  that  he  has  filed  such  undertaking.  Such 
justice  of  the  peace  shall  take  and  subscribe  before  some  officer  authorized 
by  law  to  administer  oaths  in  his  county,  the  constitutional  oath  of  office, 
upon  blanks  to  be  furnished  by  the  county  clerk.  Such  oath  shall  be  in 
duplicate,  one  of  which  shall  be  filed  in  the  office  of  the  county  clerk  and 
one  in  the  office  of  the  town  clerk.  If  elected  or  appointed  to  fill  a  vacancy, 
at  the  time  existing,  or  in  any  new  town,  he  shall  file  such  undertaking  and 
certificate  and  take  the  oath  of  office,  and  enter  upon  the  duties  thereof, 
within  fifteen  days  after  notice  of  his  election  or  appointment.  No  justice 
of  the  peace  shall  take  his  oath  of  office  until  he  shall  have  filed  such 
certificate  with  the  county  clerk,"  (Town  Law,  §  106.  And  see  Public 
Officers'  Law,  §§  10-15  ;  Jewett's  Election  Manual.) 

§  5.  Court  room. 

Section  135  of  the  Town  Law  provides  that  the  town  boards  in  any  town 
in  a  county  adjoining  or  containing  a  city  of  the  first  or  second  class  may 
from  time  to  time  lease  buildings  or  parts  of  buildings  in  any  portion  of 
said  town  for  the  use  of  justices  of  the  peace  of  said  town  to  hold  court 
therein.  This  provision,  however,  has  a  limited  territorial  application 
and  does  not  cover  the  case  of  the  large  majority  of  the  justices,  and  there 
seems  to  be  no  other  statute  providing  for  a  court  room  for  justices  of  the 
peace.  Except  in  ease  of  a  justice  residing  in  a  village  located  in  two  or 
more  adjoining  towns,  he  must  hold  his  court  within  the  town  or  city 
where  he  has  jurisdiction,  and  he  must  not  hold  it  In  a  room  in  any  part  of 
which  trafficking  in  liquors  is  authorized  or  in  any  adjoining  room.  (Code 
of  Civil  Pro.,  §  2868.) 

§  6.  Proceedings  to  be  public. 

The  sittings  of  every  court  within  the  state  are  public,  and  every  citizen 
may  freely  attend  the  same,  except  that  in  all  proceedings  and  trials  in 
cases  for  divorce,  on  account  of  adultery,  seduction,  abortion,  rape,  assault 
with  intent  to  commit  rape,  criminal  conversation,  and  bastardy,  the  court 
may,  in  its  discretion,  exclude  therefrom  all  persons  who  are  not  directly 
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interested  therein,  excepting  jurors,  witnesses,  and  oflGicers  of  the  court. 
(Judiciary  Law,  §  4.) 

§  7.  Court  not  to  sit  on  Sunday. 

As  a  general  rule  a  court  shall  not  be  opened  or  transact  any  business  on 
a  Sunday,  but  it  may  receive  a  verdict  or  discharge  a  jury  on  that  day. 
An  adjournment  of  court  on  Saturday,  unless  made  after  a  cause  has  been 
committed  to  a  jury,  must  be  to  some  other  day  than  Sunday.  But  this 
general  doctrine  does  not  prevent  the  exercise  of  the  jurisdiction  of  a 
magistrate,  where  it  is  necessary  to  preserve  the  peace,  or,  in  a  criminal 
case,  to  arrest,  commit  or  discharge  a  person  charged  with  an  offense. 
(Judiciary  Law,  §  5.) 

§  8.  Justice  as  a  town  officer. 

As  a  member  of  the  town  board  a  justice  of  the  peace  has  many  im- 
portant duties  to  perform,  especially  in  towns  in  which  a  board  of  town 
auditors  has  not  been  established. 

The  justice  of  the  peace  of  each  town  is  required  to  attend  every  town 
meeting  held  therein,  except  where  such  town  meetings  are  held  at  the 
time  of  the  general  elections,  and  such  of  them  as  are  present  must  preside 
at  such  meeting,  and  see  that  the  same  is  orderly  and  regularly  conducted 
and  the  justice  or  justices  so  presiding  have  like  authority  to  preserve 
order,  to  enforce  obedience  and  to  commit  for  disorderly  conduct,  as  is 
possessed  by  the  board  of  inspectors  at  a  general  election.  (Town  Law, 
§49.) 

§  9.  Justice  as  an  acting  coroner. 

In  case  the  attendance  of  a  coroner  cannot  be  procured  within  twelve 
hours  after  the  discovery  of  a  dead  body,  upon  which  an  inquest  is 
required  to  be  held,  a  justice  of  the  peace  is  authorized  to  hold  an  inquiry 
thereon  in  the  same  manner  and  with  the  like  force  and  effect  as  a  coroner. 
If  the  cause  of  death  is  not  apparent,  it  is  the  duty  of  the  justice  to 
associate  himself  with  a  regularly  licensed  physician,  to  make  a  suitable 
examination  for  the  discovery  of  the  cause  of  death.  A  justice  holding 
such  an  inquest  is  entitled  to  the  same  fees  as  are  allowed  to  coroners. 
(Code  of  Crim.  Pro.,  §  789-a.) 
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CHAPTEE  II. 

JUEISDICTION  OF   JUSTICES'   COUETS  IN   CIVIL   AOTIOITS. 

Bsonoiir    1.  Jurisdiction  defined. 

2.  Justice's  jurisdiction  is  limited. 

3.  Effect  of  lack  of  jurisdiction. 

4.  Error  in  exercising  jurisdiction  is  not  a  lack  of  jurisdiction. 
6.  When  question  of  jurisdiction  to  be  determined. 

6.  Jurisdiction  of  persons  by  voluntary  appearance. 

7.  Objections  to  illegal  service  of  summons  may  be  raised  on.  appeal. 

8.  When  justice  disqualified. 

9.  Distinction  between  jurisdiction  of  justice  of  peace  of  town  and  justice  of 

peace  of  a  village  or  city. 

10.  Extent  of  jurisdiction  of  justice. 

11.  Jurisdiction  as  limited  by  nature  of  action;  statutory  provisions. 

12.  Jurisdiction  in  contract  actions. 

13.  Jurisdiction  in  actions  for  personal  injuries. 

14.  Jurisdiction  of  action  to  recover  chattels. 

15.  Jurisdiction  in  action  for  penalty. 

16.  Jurisdiction  in  equitable  actions. 

17.  Jurisdiction  in  matters  of  account. 

18.  Jurisdiction  of  actions  against  executors  or   adiministra<tors  on  rejected 

claim. 

19.  Jurisdiction  in  actions  on  judgments. 

20.  Jurisdiction  in  foreclosure  actions. 

21.  Title  of  real  estate  involved. 

22.  Confession  of  judgment. 

23.  Character  in  which  parties  sue  or  are  sued. 

24.  Jurisdiction  as  aflfected  by  residence  of  parties. 

§  1.  Jurisdiction  defined. 

Jurisdiction  is  the  power  to  hear  and  determine  the  subject  matter  in 
controversy  between  the  parties  to  a  suit;  to  adjudicate,  or  exercise  any 
judicial  power  over  them.  (People  v.  Sturtevant,  9  !N".  Y.  263.)  It 
does  not  relate  to  the  right  of  the  parties,  but  to  the  power  of  the  court. 
The  question  of  its  existence  is  an  abstract  inquiry,  not  involving  the 
existence  of  an  equity  to  be  enforced,  nor  to  the  right  of  the  plaintiff  to 
avail  himself  of  it  if  it  exists.  It  precedes  these  questions,  and  a  decision 
upholding  the  jurisdiction  of  the  court  is  entirely  consistent  with  the  denial 
of  any  equity  either  in  the  plaintiff  or  in  any  one  else.  (Id. ;  Fisher  v. 
Hepburn,  48  N.  Y.  41,  53.)  It  is  the  power  to  adjudge  concerning  the 
general  question  involved,  and  is  not  dependent  upon  the  facts  which  may 
appear  in  a  particular  case,  arising,  or  which  is  claimed  to  have  arisen, 
under  that  general  question.     It  is  the  power  to  act  upon  the  general  and 
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abstract  question,  and  to  determine  and  adjudge  whether  the  particular 
facts  presented  call  for  the  exercise  of  the  abstract  power.  {Hunt  v. 
Hunt,  72  K  Y.  217;  Hughes  v.  Cuming,  165  IST.  Y.  91;  O'Donoghue  v. 
Boies,  159  K  Y,  87,  108 ;  Lange  v.  Benedict,  73  JST.  Y.  12,  27 ;  Smith  v. 
Central  Trust  Co.,  154  N.  Y.  333,  338 ;  Belden  v.  Wilkinson,  4:4:  App.  Div. 
420,  422;  Sweet  v.  ilferr^/,  109  N.  Y.  83,  94.")  If  the  law  confers  the 
power  to  render  a  judgment,  then  the  court  has  jurisdiction;  what  shall 
be  adjudged  between  the  parties,  and  with  which  is  the  right,  is  judicial 
action  by  hearing  and  determining  it,  (People  v.  Sturtevant,  9  JSI".  Y. 
263;  Fisher  v.  Hepburn,  48  IST.  Y.  41 ;  Buffalo  and  State  L.  R.  B.  Co.  v. 
Supervisors,  93,  98.) 

§  2.  Justice's  jurisdiction  is  limited. 

A  justice  of  the  peace  is  not  given  general  power  to  hear  and  determine 
all  questions  which  may  be  brought  before  him.  He  has  such  jurisdiction 
in  civil  actions  and  special  proceedings  as  is  specially  conferred  upon  him 
by  statute,  and  no  other.  (Code  Civil  Pro.,  §  2861 ;  Laroque  v.  Harvey, 
57  Hun,  366,  10  N.  Y.  Supp.  576 ;  Eisenherg  v.  Lape,  52  Misc.  329,  332, 
103  E".  Y.  Supp.  169.)  Some  higher  courts,  such  as  the  Supreme  Court, 
have  a  "  general "  jurisdiction,  and  can,  as  a  general  rule,  hear  any  case 
unless  its  jurisdiction  is  expressly  forbidden  in  such  a  case.  But  the 
jurisdiction  of  a  justice  of  the  peace  operates  along  different  lines,  and 
he  has  only  the  powers  expressly  given  by  statute.  He  is  not  vested  with 
general  common  law  powers,  and  has  only  a  limited,  statutory  authority. 
{Starhuch  v.  Geho,  59  Misc.  332.)  ISTothing  will  be  presumed  in  favor  of 
the  court  held  by  him  so  far  as  respects  jurisdiction,  and  a  party  seeking 
to  avail  himself  of  its  judgment  must  show  afBrmatively  that  it  had  jurisi 
diction.  (Williams  v.  Barnaman,  28  How.  59;  Hard  v.  Shipman,  6 
Barb.  621.) 

§  3.  Effect  of  lack  of  jurisdiction. 

And  if  a  court,  whether  of  general  or  of  limited  jurisdiction,  undertakes 
to  hold  cognizance  of  a  cause,  without  having  jurisdiction  both  of  the 
person  and  subject  matter,  the  proceedings  are  utterly  void.  (Hard  v, 
Shipman,  6  Barb.  621.)  And  this  is  true  although  the  parties  to  the 
action  may  have  expressly  consented  to  its  trial  by  the  justice.  Consent 
cannot  confer  jurisdiction  of  the  subject  matter  of  an  action,  although  it 
may  confer  jurisdiction  of  the  parties  thereto.  (Onderdonk  v.  Ranlett, 
3  Hill,  323 ;  Bartlett  v.  Mudgett,  75  Hun,  292,  27  N.  Y.  Supp.  56 ;  Clyde 
&  Rose  Plank  Road  Co.  v.  Parker,  22  Barb.  323;  Dudley  v.  Meyhew  3 
N.  Y.  9.) 
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§  4.  Error  in  exercising  jurisdiction  is  not  a  lack  of  jurisdiction. 

Jurisdiction  once  gained  cannot  be  lost  by  a  subsequent  irregularity. 
(Hard  v.  Shipman,  6  Barb.  621.)  And  where  a  justice  has  jurisdiction, 
but  errs  in  the  exercise  of  his  powers,  his  acts  are  voidable  but  not  void ; 
but  if  there  is  no  jurisdiction  whatever,  the  proceeding  is  void.  (Horton 
V.  Auchmoody,  7  Wend.  '200.)  Where  the  court  has  power  to  pass  upon 
the  question  involved  it  has  jurisdiction  of  the  subject  matter ;  and  where 
the  defendant  has  been  properly  served  with  the  summons,  and  the  con- 
stable has  made  the  proper  return,  the  court  has  jurisdiction  of  the  person ; 
and  where  the  judgment  rendered  in  suoh  case  is  within  the  authority  of 
the  court,  any  error  committed  must  be  classed  as  an  irregularity.  {Berg- 
man V.  Wolff,  33  1^.  Y.  St.  Eepr.  499,  11  If.  Y.  Supp.  591.) 

§  5.  When  question  of  jurisdiction  to  be  determined. 

The  time  when  the  existence  or  want  of  jurisdiction  may  be  determined 
by  the  justice,  will  depend  upon  the  kind  of  jurisdiction  to  be  determined 
and  the  nature  of  the  action  as  disclosed  by  the  pleadings  or  by  the  evidence 
given  upon  the  trial. 

The  justice  can  have  no  judicial  knowledge  that  he  has  jurisdiction  of 
an  action  when  he  issues  the  summons ;  nor  can  he  know  it  judicially  until 
the  complaint  sets  forth  the  cause  of  action.  The  plaintiff  may  declare 
in  an  action  on  contract,  trover,  or  he  may  declare  in  slander  or  assault 
and  battery.  He  can  see  when  the  complaint  is  made,  and  not  before, 
whether  it  is  a  cause  that  he  has  jurisdiction  to  try.  It  is  the  complaint 
put  in  at  the  time  the  law  directs  which  permits  him  first  judicially  to 
know  what  the  action  is.  This  is  the  first  moment  that  the  law  permits 
him  to  take  judicial  cognizance  of  the  action.  A  justice  has,  it  is  true  in 
one  sense  of  the  word,  general  jurisdiction  to  issue  a  summons,  but  the 
issuing  of  a  summons  is  a  mere  ministerial,  not  a  judicial  act.  This  sum- 
mons is  a  mere  notice  to  the  parties  when  and  where  it  is  proposed  to  have 
judicial  action  taken  in  the  case.  The  day  and  hour  fixed  in  the  sum- 
mons for  its  return  is  therefore  the  period  when  the  justice  takes  jurisdic- 
tion of  the  action,  and  not  at  the  time  he  issues  the  summons.  He  has  the 
ministerial  authority  to  issue  a  summons  without  regard  to  what  the  future 
complaint  may  be,  and  if  on  its  return  the  plaintiff  declares  in  slander  or 
assault  and  battery,  he  then  has  no  judicial  action  that  he  can  perform. 
When  once  the  justice  acquires  jurisdiction  he  does  not  lose  it.  The 
theory,  therefore,  that  jurisdiction  is  obtained  at  the  time  of  issuing  the 
summons  is  not  sound.  It  is  obtained,  if  ever,  at  the  time  the  statute 
allows  the  justice  to  perform  the  first  judicial  act  in  the  case  —  the  time 
of  his  examination  of  the  summons  to  see  if  it  has  been  so  served  and 
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returned  as  to  authorize  him  to  act  thereon.  At  this  time  he  is  to  receive 
the  complaint  that  shows  the  cause  of  action;  this  is  the  time  that  the 
question  of  jurisdiction  of  the  action  is  judicially  determined.  In  looking 
at  the  confusion  that  is  found  in  the  language  of  some  of  the  cases,  it  can 
be  accounted  for,  in  the  difference  of  the  character  and  nature  of  the 
different  kinds  of  actions,  and  in  the  manner  they  are  commenced.  For 
instance,  in  an  action  commenced  by  attachment,  where  the  first  process  is 
in  the  nature  of  an  execution,  the  first  act  the  justice  is  called  upon  to 
perform  is  a  judicial  one.  The  justice  is  prohibited  from  issuing  this 
extraordinary  kind  of  process  unless  he  first  judicially  passes  upon  the 
nature,  character  and  merits  of  the  action  in  the  following  particulars: 
as  to  the  sum  due  the  plaintiff;  whether  or  not  the  demand  arises  upon 
contract  or  upon  the  conduct  of  the  defendant ;  whether  or  not  he  designs  a 
fraud.  All  this  he  judicially  determines  upon  evidence,  ex  parte  cer- 
tainly, but  still  evidence  upon  which  he  must  adjudicate,  before  he  can 
issue  the  process.  In  such  a  case,  doubtless,  the  justice  takes  jurisdiction 
at  the  time  of  issuing  the  process,  it^or  is  it  a  practical  verity  that  in  the 
ordinary  case  of  the  commencement  of  an  action  by  summons,  and  by  the 
service  thereof,  the  justice  obtains  jurisdiction  of  the  defendant's  person. 
The  well-settled  rule  that  such  courts  are  bound  to  show  affirmatively  their 
authority  at  every  step  until  jurisdiction  is  obtained,  is  an  answer  to  this 
proposition.  There  are  dicta  to  be  found  in  the  books  to  the  effect,  "  that 
jurisdiction  of  the  person  is  obtained  by  service  of  process."  This  may  be 
true  in  suits  commenced  by  attachment,  but  it  cannot  be  a  universal  rule. 
If  it  is  ever  used  in  reference  to  suits  commenced  by  summons,  it  only 
means  this,  that  hy  the  means  of  legal  process,  duly  served,  the  justice 
obtains  jurisdiction. 

When  a  legal  summons  issued  by  a  justice  has  been  duly  served,  giving 
to  the  defendant  notice  by  such  service  of  the  time  prescribed  by  law,  and 
such  service  appears  by  a  proper  return  of  the  constable  endorsed  thereon, 
the  justice,  at  one  hour  after  the  time  named  in  the  summons  for  the 
appearance  of  the  parties,  having  such  summons  and  constable's  return 
before  him,  obtains  jurisdiction  of  the  person  of  the  defendant  whether 
he  be  present  or  not.  In  order  to  give  the  justice  jurisdiction  of  the  per- 
son of  the  defendant  it  is  necessary  for  the  return  of  the  constable  to  be 
produced  before  any  further  step  can  be  taken  by  the  justice  unless  the 
defendant  appears.  In  the  absence  of  a  return  to  him  by  the  constable 
the  justice  is  without  jurisdiction.  {Moore  v.  Taylor,  88  App.  Div.  4, 
84  ]Sr.  T.  Supp.  518.)  Furthermore  the  return  of  the  constable  must  be 
in  compliance  with  the  statute  or  the  justice  will  be  without  jurisdiction. 
Thus,  where  a  verified  complaint  is  served  with  the  summons  in  a  case 
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authorized  by  law,  and  the  return  of  the  constable  fails  to  state  that  be  left 
with  the  defendant  the  copies  of  the  summons  and  complaint  that  he 
delivered  to  bim,  the  justice  bas  no  jurisdiction  to  render  judgment  with- 
out proof  of  the  plaintiff's  cause  of  action.  (Syracuse  Molding  Co.  v. 
Squires,  61  Hun,  48, 15  N.  Y.  Supp,  321.  '  And  see  McMidlin  v.  Machey, 
6  N.  Y.  Supp.  885  ;  Code  Civil  Pro.,  §  2936.) 

A  justice  cannot  always  determine  at  the  time  of  joining  issue  whether 
be  is  authorized  to  proceed  to  judgment  and  execution  in  an  action  brougbt 
in  bis  court.  The  Code  provides  that  a  justice  of  the  peace  cannot  take 
cognizance  of  a  civil  action  where  in  a  matter  of  account  the  sum  total  of 
the  accounts  of  both  parties,  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  bundred  dollars.  (Code  Civil  Pro.,  §  2863,  Subd.  4.)  And 
although  the  sum  total  of  the  accounts  of  both  parties,  as  appears  by  the 
allegations  of  the  complaint  and  answer  of  the  respective  parties  and  the 
demand  of  each  for  judgment  exceeds  four  bundred  dollars,  the  justice 
bas  no  authority  to  determine  that  the  total  amount  of  the  accounts  of  the 
parties  exceed  that  sum,  and  that,  therefore,  be  bas  no  jurisdiction  of  the 
action,  except  upon  proof  to  bis  satisfaction  of  that  fact.  (Olackin  v. 
Zeller,  52  Barb.  147,  149 ;  Bartlett  v.  Mudgett,  75  Hun,  292,  27  JST.  Y. 
Supp.  56 ;  Dale  v.  Prentice,  126  App.  Div.  137.) 

§  6.  Jurisdiction  of  persons  by  voluntary  appearance. 

The  voluntary  appearance  of  a  party  before  a  justice  without  objection 
to  the  jurisdiction  of  justice  gives  the  court  jurisdiction  over  the  person 
of  such  party.  Thus,  the  plaintiff  by  seeking  a  summons  against  the 
defendant  and  voluntarily  appearing  in  court  to  prosecute  the  case,  gives 
the  court  jurisdiction  of  bim.  And,  similarly,  if  the  defendant  appears 
and  answers  the  complaint  without  any  objection  to  the  process,  manner 
of  its  service,  or  to  any  of  the  proceedings  bad,  be  waives  any  irregularity 
and  gives  jurisdiction  as  to  bis  person.  (Clapp  v.  Graves,  26  IST.  Y.  418 ; 
Bunker  v.  Langs,  76  Hun,  543,  28  N.  Y.  Supp.  210 ;  Huher  v.  Ehlers,  76 
App.  Div.  602,  79  N.  Y.  Supp.  150.)  But  where  tbe  defendant  appears 
specially  for  tbe  purpose  of  objecting  to  proceedings  bad,  and  takes  bis 
objections,  be  will  not  be  deemed  to  have  waived  any  defects  in  tbe  prior 
proceedings,  if,  when  bis  objections  are  overruled,  be  appears  generally  in 
tbe  action  and  answers  tbe  complaint.  (Avery  v.  SlacJc,  17  Wend.  85 ; 
Horion  v.  Fancher,  14  Hun,  175,  3  Wait's  L.  &  Pr.  20.  And  see  People 
ex  rel.  Ballin  v.  Smith,  184  N.  Y.  96.)  But  where  a  defendant  first 
appears  specially  and  makes  specific  objections  to  tbe  jurisdiction  of  the 
court,  be  cannot,  on  his  subsequent  general  appearance,  raise  other  objec- 
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tions  thereto.      (^Patrick  v.  Williamson,  19  App.  Div.  451,  46  N.  Y.  Supp. 
504 ;  McKey  v.  Lockner,  43  App.  Div.  43,  50  IST.  Y.  Supp.  640.) 


§  7.  Objections  to  illegal  service  of  summons  may  be  raised  on  appeal. 

A  failure  of  a  defendant  to  appear  and  object  to  tlie  jurisdiction  of  the 
oourt  does  not  estop  him  from  raising  the  objection  on  appeal  where  the 
service  of  the  summons  upon  him  was  made  by  the  plaintiff  who  had  been 
deputized  by  the  justice  to  make  the  service.  {Warring  v.  Keeler,  11 
Misc.  451,  33  N.  Y.  Supp.  415.  And  see  Decker  v.  Ehelman,  17  Misc. 
665,  41  ]Sr.  Y.  Supp.  422 ;  Smith  v.  Burliss,  23  Misc.  644,  52  IST.  Y.  Supp. 
841 ;  People  ex  rel.  Ballin  v.  Smiih,  184  N.  Y.  96.) 

§  8.  When  justice  disqualified. 

A  justice  of  the  peace,  who  is  an  inn  holder  or  tavern  keeper  engaged 
in  the  liquor  traffic  or  at  whose  inn  or  tavern  liquor  is  sold,  has  no  power 
or  jurisdiction  under  any  provision  of  the  Code ;  but  if  a  judgment  has 
been  actually  rendered  by  him,  before  he  became  so  disqualified,  he  may 
give  a  transcript  thereof,  or  issue  execution  thereupon,  or  satisfy  the 
judgment,  upon  payment  thereof.  (Code  Civil  Pro.,  §  2866.)  A  judge 
or  jxistice  cannot  sit  in,  or  take  any  part  in,  the  decision  of  a  cause  or 
matter  to  which  he  is  a  party,  or  in  which  he  has  been  attorney  or  counsel, 
or  in  which  he  is  interested,  or  if  he  is  related  by  consanguinity  or  affinity 
to  any  party  to  the  controversy  within  the  sixth  degree,  the  degree  to  be 
ascertained  by  ascending  from  the  justice  to  the  common  ancestor,  and 
descending  to  the  party,  counting  a  degree  for  each  person  in  both  lines, 
including  the  justice  and  party  and  excluding  the  common  ancestor. 
(Judiciary  Law,  §  15.)  A  judgment  rendered  by  a  justice  of  the  peace 
who  is  related  to  either  of  the  parties  within  the  sixth  degree  is  absolutely 
void.  (Schoonmaker  v.  Clearwater,  41  Barb.  200.)  The  justice  cannot 
even  issue  process  in  such  case,  or  sit  to  receive  the  return.  The  objection 
meets  him  at  the  threshold ;  and  if  he  has  issued  process  inadvertently  he 
ought  simply  to  withdraw  himself  from  the  cause.  {Edwards  v.  Russell, 
21  Wend.  63.)  And  if  a  justice,  who  is  also  an  attorney  at  law,  accepts 
a  retainer  in  another  court  from  one  of  the  parties  to  an  action  then 
pending  before  him,  a  judgment  rendered  by  him  therein  will  be  set 
aside.  {Huhhell  v.  Harheck,  54  Hun,  147,  7  IST.  Y.  Supp.  243.)  If  a 
justice  of  the  peace  is  a  member  of  the  senate  or  assembly  he  is  not  obliged 
to  take  cognizance  of  a  civil  action  or  special  proceeding ;  but  he  may  take 
cognizance  thereof  in  his  discretion.      (Code  Civil  Pro.,  §  2867.) 
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§  9.  Distinction  between  jurisdiction  of  justice  of  peace  of  town  and 
justice  of  the  peace  of  a  village  or  city. 

There  is  a  broad  distinction  between  the  office  of  justice  of  the  peace 
of  the  several  towns  of  the  State,  and  the  so-called  justices  of  the  peace  of 
cities  and  villages;  the  town  justice  being  a  constitutional  officer,  while 
the  office  of  the  justice  of  peace  created  by  the  charter  of  a  village  or  city 
is  not  a  constitutional  office,  but  is  an  office  created  by  an  act  of  the 
Legislature.  (Reid  v.  Stevens,  70  Misc.  177,  126  IST.  T.  Supp.  379.) 
A  justice  of  the  peace,  elected  by  the  electors  of  a  town  as  provided  in  the 
Constitution,  is  a  town  officer,  and  has  no  existence  as  a  public  officer 
independent  of  the  town  organization.  (Matter  of  Gertum  v.  Board  of 
Supervisors,  109  IST.  Y.  170;  Ziegler  v.  Corwin,  12  App.  Div.  60,  42 
l!J".  Y.  Supp.  855 ;  Eisenberg  v.  Lape,  52  Misc.  329 ;  People  v.  Oarey,  6 
Cow.  642 ;  People  v.  Morrell,  21  Wend.  563.)  But  a  justice  of  the  peace 
elected  by  the  electors  of  a  city  is  a  city  officer.  {Ziegler  v.  Corwin,  12 
App,  Div.  60;  Beid  v.  Stevens,  70  Misc.  177,  126  N.  Y.  Supp.  379; 
Schwartz  v.  Palm,  163  App.  Div.  7,  147  IST.  Y.  Supp.  1081.)  And 
similarly,  a  justice  of  the  peace  elected  by  the  electors  of  a  village,  is  to  be 
considered  a  village  officer. 

The  Constitution  provides  for  the  election  of  justices  of  the  peace  of 
the  several  towns  and  the  duration  of  their  terms  of  office.  (Art.  VI, 
§  17.)  It  also  provides  that  justices  of  the  peace  and  district  court  jus- 
tices may  be  elected  in  the  different  cities  of  this  state,  in  such  manner, 
and  with  such  powers,  and  for  such  terms  respectively  as  are  or  shall  be 
prescribed  by  law.  (Id.)  It  also  provides  that  inferior  local  courts  of 
civil  and  criminal  jurisdiction  may  be  established  by  the  legislature,  but 
no  inferior  local  court  hereafter  created  shall  be  a  court  of  record.  (Id., 
§  18.) 

It  is  held  that  justices  of  the  peace  for  cities  authorized  by  section  17 
of  Article  VI  of  the  Constitution  are  very  different  from  the  inferior  local 
courts  provided  for  in  section  18.  {Lautz  v.  Galpin,  4:4:  Misc.  356,  89 
IST.  Y.  Supp.  1096 ;  Armstrong  v.  Kennedy,  23  Misc.  47,  51  N.  Y.  Supp. 
509;  Shaeffer  v.  Steadrmn,  24  Misc.  267,  53  N.  Y.  Supp.  586;  Gould  v. 
Mahaney,  39  App.  Div.  426,  57  K  Y.  Supp.  363.)  These  cases  hold  in 
substance  that  justices  of  the  peace  in  cities  possess  and  may  exercise  all 
the  power  and  authority  of  justices  of  the  peace  in  towns  unless  restricted 
by  the  legislative  act  which  gives  them  existence ;  and,  unless  so  restricted, 
possess  the  same  jurisdiction  in  every  respect  throughout  the  entire  county 
as  is  exercised  by  justices  of  the  peace  in  towns.  (But  see  Tobias  v- 
Perry,  25  Misc.  74.) 

An  officer  elected  in  a  village  under  the  title  of  justice  of  the  peace  is 
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not  the  officer  named  in  the  Constitution  whose  election  is  therein  pro- 
vided for,  and  has  not  the  same  jurisdiction  as  a  justice  of  the  peace  of  a 
town.  The  authority  for  the  creation  of  a  justice's  court  in  a  village  is  to 
be  found  in  the  clause  of  the  Constitution  providing  that  inferior  local 
courts  of  civil  and  criminal  jurisdiction  may  be  established  by  the  Legis- 
lature. (People  ex  rel.  8inMer  v.  Terry,  108  IT,  Y.  1.)  But  this 
authority  is  not  confined  to  the  creation  of  courts  in  villages. 

The  meaning  of  the  term  "  local  courts  "  is  well  established  by  the 
authorities.  It  means  possessing  a  jurisdiction  localized  within  the  terri- 
torial limits  of  the  city  or  village  for  which  each  is  created,  and  by  the 
electors  of  which  its  incumbent  is  chosen.  The  jurisdiction  of  a  local 
court  must  be  exercised  within  the  locality  for  which  it  was  created,  and 
its  powers  cannot  be  exercised  outside  of  that  locality.  (See  Brandon  v. 
Avery,  22  E".  Y.  469;  Waters  v.  Langdon,  40  Barb.  408;  Geraty  v.  Beid, 
78  !N".  Y.  64;  People  ex  rel.  8inkler  v.  Terry,  108  IT.  Y.  1;  Curtin  v. 
Barton,  139  'N.  Y.  505 ;  Ziegler  v.  Corwin,  12  App.  Div.  60 ;  People  v. 
Dooley,  171  'N.  Y.  74,  88;  People  ex  rel.  Holmes  v.  LaTie,  53  App.  Div. 
531,  537,  65  N.  Y.  Supp.  1004;  Matter  of  Schultes,  33  App.  Div.  524, 
534,  54  E".  Y.  Supp.  34;  Baird  v.  Heifer,  12  App.  Div.  23;  Hoag  v, 
Lamont,  60  IST.  Y.  96 ;  Pierson  v.  Fries,  3  App.  Div.  418 ;  People  v. 
Upson,  79  Hun,  87.) 

§  10.  Extent  of  jurisdiction  of  justice. 

As  a  general  rule  the  territorial  limits  of  the  jurisdiction  of  a  justice 
of  the  peace  of  a  town  are  coextensive  with  the  limits  of  the  county  in 
which  he  resides,  and  the  ordinary  process  issued  by  him  in  a  civil  case 
may  be  served  at  any  place  within  his  county.  (Beach  v.  Baher,  25  App. 
Div.  9 ;  Hoffman  v.  Burton,  47  Hun,  409 ;  McKey  v.  Lockner,  43  App. 
Div.  43,  59  ]Sr.  Y.  Supp.  640.) 

As  a  town  ofiieer  a  justice  of  the  peace  has  well  defined  powers  and 
duties,  limited,  however,  to  such  as  are  given  him  by  statute.  In  the 
exercise  of  his  jurisdiction  he  may  issue  certain  process  which  runs 
throughout  the  county,  and  elsewhere  under  certain  conditions.  He  may 
issue  a  subpoena  to  compel  a  witness  to  attend  in  the  county  where  the 
justice  resides  or  in  an  adjoining  county  (Code,  §  2969) ;  he  may  issue  an 
attachment  against  a  defaulting  witness  (Code,  §  2971)  ;  he  may  direct 
a  delinquen-t  witness  in  an  adjoining  county  to  be  arrested  and  brought 
before  him  (Code,  §  2975),  and  he  may  award  a  commission  for  the 
examination  of  a  witness  upon  interrogatories  without  the  county.  (Code, 
§§  2980,  2987.)  In  an  action  to  enforce  a  mechanic's  lien  against  real 
property  brou^t  before  a  justice  of  the  peace,  the  summons  and  verified 
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complaint  may  be  personally  served  upon  the  owner  anywhere  within  the 
State  (Judiciary  Law,  §  46)  ;  and,  if  personal  service  cannot  be  so  made, 
it  can  be  effected  by  leaving  a  copy  thereof  at  the  last  place  of  residence 
of  the  owner  and  by  publishing  a  copy  of  the  summons  in  a  newspaper. 
(Judiciary  Law,  §  47.)  (Eockwood,  J.,  in  Eisenberg  v.  Lape,  52  Misc. 
329.) 

§  11.  Jurisdiction,  as  limited  by  nature  of  action;  statutory  provisions. 

Section  2862  of  the  Code  of  Civil  Procedure  defines  generally  the  juris- 
diction of  a  justice  of  the  peace  in  respect  to  the  subject  matter  of  the  civil 
actions  which  may  be  brought  before  him;  while  section  2863  defines  the 
causes  of  action  of  which  the  justice  cannot  take  cognizance.  As  these 
sections  must  be  read  together  in  order  to  ascertain  the  jurisdiction 
actually  conferred  by  the  section  first  mentioned,  they  will  both  be  here 
given. 

Section  2862  provides  as  follows:  "  Except  as  otherwise  prescribed  in 
the  next  section,  a  justice  of  the  peace  has  jurisdiction  of  the  following 
civil  actions : 

"  1.  An  action  to  recover  damages  upon  or  for  breach  of  a  contract, 
express  or  implied,  other  than  a  promise  to  marry,  where  the  sum  claimed 
does  not  exceed  tvo  hundred  dollars. 

"  2.  An  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  property,  where  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

"  3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred  dollars. 

"  4.  An  action  upon  a  bond  conditioned  for  the  payment  of  money, 
where  the  sum  claimed  to  be  due  does  not  exceed  two  hundred  dollars; 
the  judgment  to  be  rendered  for  the  sum  actually  due.  Where  the  sum 
secured  by  the  bond  is  to  be  paid  in  instalments,  an  action  may  be  brought 
for  each  instalment,  as  it  becomes  due. 

"  5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  the  peace. 

"  6.  An  action  upon  a  judgment  either  foreign  or  domestic  rendered  iu 
any  inferior  court  not  of  record,  where  the  sum  claimed  does  not  exceed 
two  hundred  dollars.  An  action  upon  a  judgment,  foreign  or  domestic, 
rendered  in  a  court  of  record,  where  the  sum  claimed  does  not  exceed  fifty 
dollars. 

"  Y.  An  action  to  recover  one  or  more  chattels,  with  or  without  dam- 
ages for  the  taking,  withholding,  or  detention  thereof,  where  the  value  of 
the  chattel,  or  of  all  the  chattels,  as  stated  in  the  afiidavit  made  on  the 
part  of  the  plaintiff,  does  not  exceed  two  hundred  dollars. 

"  8.  An  action  to  recover  damages  for  an  escape  from  the  jail  liberties. 
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as  provided  by  chapter  two,  title  two,  articles  four  and  five  of  this  act, 
where  the  sum  claimed  does  not  exceed  fifty  dollars." 

Section  2863  of  the  Code  contains  the  exceptions  to  or  limitations  upon 
the  jurisdiction  conferred  by  the  section  above  quoted  and  provides  as 
follows : 

"  But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil  action,  in 
either  of  the  following  cases : 

"  1.  Where  the  people  of  the  state  are  a  party,  except  for  one  or  more 
fines  or  penalties  not  exceeding  two  hundred  dollars,  or  for  premiums  due 
the  insurance  fund  under  the  Workmen's  Compensation  Law  not  exceeding 
two  hundred  dollars. 

"  2.  Where  the  title  to  real  property  comes  in  question,  as  prescribed 
in  title  third  of  this  chapter. 

"  3.  Where  the  action  is  to  recover  damages  for  an  assault,  battery, 
false  imprisonment,  libel,  slander,  criminal  conversation,  seduction,  or 
malicious  prosecution,  or  where  it  is  brought  under  sections  eighteen  hun- 
dred and  thirty-seven,  nineteen  hundred  and  two,  or  nineteen  hundred 
and  sixty-nine  of  this  act,  or  sections  twenty-eight  or  one  hundred  and  one 
of  the  Decedent  Estate  Law. 

"  4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts  of 
both  parties,  proved  to  the  satisfaction  of  the  justice,  exceeds  four  hun- 
dred dollars. 

"  5.  Where  the  action  is  brought  against  an  executor  or  administrator 
as  such,  except  where  the  amount  of  the  claim  is  less  than  the  sum  of  fifty 
dollars,  and  the  claim  has  been  duly  presented  to  the  executor  or  adminis- 
trator and  rejected  by  him." 

The  actions  referred  to  in  the  third  subdivision  of  section  2863  are  as 
follows : 

An  action  brought  under  section  1837  of  the  Code  against  the  surviv- 
ing husband  or  wife  of  a  decedent,  or  against  the  next  of  kin  of  an  intes- 
tate, or  the  next  of  kin  or  legatees  of  a  testator,  to  recover,  to  the  extent 
of  the  assets  paid  or  distributed  to  them,  for  a  debt  of  the  decedent,  upon 
which  an  action  might  have  been  maintained  against  the  executor  or 
administrator. 

An  action  under  section  101  of  the  Decedent  Estate  Law  against  the 
heirs  of  an  intestate  or  the  heirs  and  devisees  of  a  testator  to  recover  for  a 
debt  of  the  decedent,  arising  by  simple  contract,  or  by  specialty,  to  the 
extent  of  the  estate,  interest,  and  right  in  the  real  property  which 
descended  to  them  from,  or  was  effectually  devised  to  them  by  the 
decedent. 


JUEISDICTION  m  CIVIL  ACTIONS.  17 

An  action,  brought  under  section  28  of  the  Decedent  Estate  Law,  by  a 
child,  bom  after  the  making  of  a  will,  who  is  entitled  to  succeed  to  a  part 
of  the  real  or  personal  property  of  the  testator ;  or  by  a  subscribing  witness 
to  a  will  who  is  entitled  to  succeed  to  a  share  of  such  property,  against  the 
legatees  or  devisees,  to  recover  his  share  of  the  property. 

An  action,  brought  under  1902  of  the  Code,  by  the  executor  or  adminis- 
trator of  a  decedent  to  recover  damages  for  a  wrongful  act,  neglect,  or 
default,  by  which  the  decedent's  death  was  caused. 

An  action,  brought  under  section  1969  of  the  Code,  by  the  people,  to 
recover  back  public  money,  funds,  credits  or  other  property  wrongfully 
obtained  or  misapplied. 

Of  such  actions  the  justice  has  no  jurisdiction. 

§  12.  Jurisdiction  in  contract  actions. 

In  an  action  to  recover  damages  for  a  breach  of  contract,  express  or 
implied,  other  than  a  promise  to  marry,  the  jurisdiction  of  the  justice  is 
determined  by  the  sum  claimed,  and,  if  that  sum  does  not  exceed  $200, 
the  justice  will  have  jurisdiction  of  the  action.  (Code  Civil  Pro., 
§  2862.) 

If  the  complaint  does  not  demand  more  than  the  sum  which  limits  the 
justice's  jurisdiction,  he  has  jurisdiction  to  entertain  the  action  and  give 
judgment  for  that  sum  although  the  evidence  shows  a  claim  in  excess  of 
his  jurisdiction.  (Farley,  Sheriff,  v.  Gihhs,  4  N.  Y.  Supp.  353.)  And 
where  the  action  is  brought  upon  a  bond  conditioned  for  the  payment  of 
money,  the  justice  will  have  jurisdiction  if  the  sum  claimed  to  be  due  does 
not  exceed  $200,  the  judgment  to  be  rendered  for  the  sum  actually  due. 
(Code  Civil  Pro.,  §  2862,  Subd.  4.)  The  jurisdiction  of  a  justice  is  not 
limited  by  statute  where  the  action  is  upon  a  surety  bond  taken  by  a 
justice  of  the  peace.  (Id.,  Subd.  5.)  An  undertaking  given  upon  appeal 
is  a  contract  within  the  meaning  of  this  section  (see  Morris  v.  Hunhen,  40 
App.  Div.  129) ;  and  an  action  upon  a  promise  to  discontinue  a  suit  may 
be  construed  as  an  action  on  contract  of  which  a  justice  has  jurisdiction, 
although  the  plaintiff  in  his  complaint  has  mingled  allegations  of  fraud 
with  the  statement  of  matter  constituting  a  contract.  (Farrington  v. 
Bvllard,  40  Barb.  513.) 

Section  2862  of  the  Code  relates  only  to  the  plaintiff's  cause  of  action; 
and  the  limitation  of  $200  applies  only  to  the  amount  of  the  plaintiff's 
claim  in  the  several  cases  enumerated,  and  imposes  no  limit  upon  the 
amount  of  the  defendant's  counterclaim.  (Heigle  v.  Willis,  50  Hun, 
588,  3  ]Sr.  Y.  Supp.  497.) 
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§  13.  Jurisdiction  in  actions  for  personal  injuries. 

A  justice's  court  has  jurisdiction  to  try  an  action  founded  upon  a  com- 
plaint tliat  tlie  plaintiff  has  sustained  injuries  by  reason  of  having  been 
bitten  by  a  dog,  previously  known  by  the  defendant  to  have  been  vicious. 
(Argersinger  v.  Levor,  54  Hun,  613.) 

An  action  against  an  individual  or  corporation  for  injuries  caused  by 
the  negligence  of  the  defendant,  its  or  his  agents  and  servants,  is  an  action 
for  "  a  personal  injury  "  and  is  within  the  jurisdiction  of  a  justice,  under 
section  2862.      (Kaliski  v.  Pelham  Park  B.  Co.,  15  K  Y.  Supp.  519.) 

Treble  damages  may  be  recoverable  in  justice's  court  where  sum  claimed 
does  not  exceed  $200.      (Layton  v.  McConnell,  61  App.  Div.  447.) 

An  action  for  damages  for  alienating  the  affections  of  a  wife  is,  under 
subdivision  3  of  section  2863,  not  within  the  jurisdiction  of  a  justice. 
{Wilsqn  v.  McGregor.  34  N.  Y.  St.  Eepr.  775,  12  IST.  Y.  Supp.  39.) 

An  action  cannot  be  maintained  in  a  justice's  court  for  tearing  and 
injuring  a  person's  clothes,  if  it  appear  that  the  damage  was  done  in  con- 
nection with  an  assault  upon  his  person.  It  would  be  incidental  merely 
to  the  assault,  of  which  a  justice  has  no  jurisdiction.  {Bich  v.  Hoge- 
hoom,  4  Denio,  453.) 

§  14.  Jurisdiction  of  action  to  recover  chattels. 

An  action  to  recover  the  possession  of  a  chattel  may  be  brought  before  a 
justice  of  the  peace  without  taking  proceedings  to  replevin  the  chattel 
before  judgment.  {Delin  v.  Stohl,  2  Civ.  Pro.  Eep.  222;  Ouyon  v. 
Booney,  25  N.  Y.  St.  Eepr.  326;  Bame  v.  Seylcora,  77  Hun,  529,  28 
N.  Y.  Supp.  930.)  In  such  an  action  no  affidavit  of  the  value  of  the 
property  to  be  recovered  need  be  made.  {Young  v.  Carey,  29  Misc.  278, 
61  N.  Y.  Supp.  508.)  The  absence  of  an  affidavit  that  the  value  of  the 
chattel  does  not  exceed  $200  will  not  deprive  the  justice  of  jurisdiction 
where  no  proceedings  are  taken  to  replevin  the  chattel  before  judgment. 
{Irr  V.  Schroeder,  6  Civ.  Pro.  Eep.  252;  Young  v.  Carey,  29  Misc.  278.) 
But  where  an  affidavit  is  made  stating  that  the  value  of  the  property  to 
be  recovered  exceeds  $200,  the  justice  is  vsrithout  jurisdiction.  (Jaynes 
v.  Jaynes,  8  Civ.  Pro.  Eep.  99;  Young  v.  Carey,  29  Misc.  278.)  It  is 
not  necessary  to  the  jurisdiction  of  the  justice  that  the  affidavit  should 
state  that  the  value  of  the  chattel  does  not  exceed  $200.  It  is  sufficient 
if  it  states  as  the  actual  value  a  sum  not  exceeding  that  amount.  {Dennis 
v.  Crittenden,  42  IST.  Y.  542.)  Should  it  appear  upon  the  trial  that  the 
property  claimed  does  exceed  $200  in  value,  the  justice  does  not  lose 
jurisdiction,  that  depending  exclusively  upon  the  statement  of  the  affidavit 
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■with  reference  to  value.      (Dennis  v.  Crittenden^  42  N.  Y.  542 ;  Jaynes 
V.  Jaynes,  8  Civ.  Pro.  Eep.  99.) 

Where  the  plaintiff  has  only  a  special  property  in  the  chattel,  the  value 
of  the  special  property  is  regarded  as  the  value  of  the  chattel  for  the  pur- 
pose of  determining  the  question  of  jurisdiction  of  the  justice.  {Shea  v. 
Bmith,  12  Week.  Dig.  252.) 

§  IS.  Jurisdiction  in  action  for  penalty. 

A  justice  of  the  peace,  in  an  action  regularly  brought  before  him  to 
recover  a  penalty  for  a  sum  less  than  $200,  has  jurisdiction  to  pass  upon 
every  question  involved  in  the  action,  including  the  validity  of  the  law 
imposing  the  penalty ;  and  his  judgment,  so  long  as  it  remains  unreversed, 
is  conclusive  between  the  parties  upon  every  question  necessarily  embraced 
therein. 

Although  in  such  an  action  the  complaint  demands  judgment  in  excess 
of  the  jurisdiction  of  the  court,  if  the  defendant  appears  on  the  return 
day,  the  justice  has  power  to  allow  an  amendment  of  the  complaint  reduc- 
ing the  claim  to  an  amount  within  his  jurisdiction,  regardless  of  the 
objections  of  the  defendant.  {People  v.  Wait,  114  App.  Div.  334.)  A 
penalty  incurred  by  reason  of  a  violation  of  a  city  ordinance  may  be  sued 
for  in  a  justice's  court.  {Walker  v.  Cruikshank,  2  Hill,  296.)  A  party 
suing  for  penalties  can  recover  for  but  one  violation  or  one  default  prior  to 
the  commencement  of  the  action.      (Cox  v.  Paul,  175  N.  Y.  328.) 

§  16.  Jurisdiction  in  equitable  actions. 

The  jurisdiction  of  a  justice  of  the  peace  is  limited  to  certain  legal 
actions,  and  he  has  no  jurisdiction  of  the  class  of  actions  which  are  known 
as  equitable  actions.  (Thornton  v.  Barber,  48  App.  Div.  298,  62  N.  Y. 
Supp.  527;  Starhuck  v.  Gebo,  59  Misc.  332.)  Hence,  a  justice  does  not 
have  the  power  to  determine  such  actions  as  specific  performance,  injunc- 
tion, marshaling  assets,  creditor's  action,  partition,  foreclosure  of  mort- 
gages, interpleader,  rescission  or  reformation  of  instruments,  accounting, 
subrogation,  exoneration,  contribution,  removal  of  cloud  on  title. 

§  17.  Jurisdiction  in  matters  of  account. 

The  word  "  accounts,"  as  used  in  section  2863  of  the  Code,  providing 
that  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil  action  where, 
in  a  matter  of  account,  the  sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  exceeds  $400,  includes  demands, 
and  is  not  restricted  to  running  accounts.  (Underhill  v.  Bushmore,  51 
App.  Div.  204,  64  N.  Y.  Supp.  1016.) 
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Where  the  total  amount  claimed  by  both  parties  exceed  $400,  but  pay- 
ments have  been  made  from  time  to  time,  it  is  the  balance  remaining 
unpaid  that  determines  the  question  of  jurisdiction.  {Fuller  v.  Conde, 
47  N".  Y.  89;  Crim  v.  CronkUte,  15  How.  260;Burdick  v.  Hale,  13  Abb.. 
]Sr,  C.  60 ;  Shaw  v  .Eoherts,  37  St.  Eep.  862,  14  IST.  Y.  Supp.  579 ;  Bris- 
bane  v.  Bank  of  Batavia,  36  Hun,  17 ;  Matteson  v.  Bloomfield,  10  Wend. 
555.)  The  justice  will  not  be  ousted  of  jurisdiction  merely  because  the 
total  amount  claimed  in  the  pleadings  of  both  parties  exceeds  $400.  He 
has  jurisdiction  until  it  has  been  proved  to  his  satisfaction  that  the  sum 
total  of  the  accounts  of  both  parties  exceeds  that  sum,  and  he  has  so 
decided  upon  evidence  given  upon  a  trial.  (GlacTcin  v.  Zeller,  52  Barb. 
147;  Bartlett  v.  Mudgett,  75  Hun,  292,  27  N.  Y.  Supp.  56;  Dale  v. 
Prentice,  126  App.  Div.  137;  White  v.  Place,  40  Hun,  481.) 

§  18.  Jurisdiction  in  actions  against  executors  or  administrators  on  re- 
jected claim. 

It  is  the  claim  which  has  been  presented  to  an  executor  or  adminis- 
trator and  rejected  by  him  which  determines  the  jurisdiction  of  a  justice 
of  the  peace  in  an  action  brought  upon  the  claim ;  and  the  claim  so  pre- 
sented and  rejected  is  the  only  one  of  which  the  justice  can  take  cog- 
nizance. If  that  claim  is  less  than  fifty  dollars,  the  justice  has  juris- 
diction. (Spencer  v.  Hall,  30  Misc.  75,  62  N.  Y.  Supp.  826,  affd.,  51 
App.  Div.  623.)  If  the  claim  presented  is  for  a  greater  sum,  the  claim- 
ant cannot,  by  an  admission  of  a  counterclaim  or  set-off  which  would 
reduce  the  amount  due  below  that  sum,  confer  jurisdiction  upon  the  jus- 
tice, where  the  counterclaim  or  set-off  so  admitted  arose  out  of  matters 
independent  of  the  plaintiff's  cause  of  action,  and  it  is  neither  pleaded 
nor  proved  by  the  defendant.  (Osborne  v.  Parker,  66  App.  Div.  277,  72 
]Sr.  Y.  Supp.  894;  Lund  v.  Broadhead,  41  How.  146.) 

§  19.  Jurisdiction  in  actions  on  judgments. 

Whether  a  justice  of  the  peace  has  jurisdiction  of  an  action  upon  a 
judgment,  is  made  by  the  statute  to  depend  upon  the  amount  claimed,  and 
that  in  turn  is  made  to  depend  upon  the  character  of  the  court  in  which 
it  was  rendered,  as  whether  a  court  of  record  or  not  of  record.  If  the 
judgment  was  rendered  in  an  inferior  court,  not  of  record,  he  has  juris- 
diction of  an  action  thereon  where  the  sum  claimed  does  not  exceed  $200. 
If  the  judgment  was  rendered  in  a  court  of  record,  he  has  jurisdiction  of 
an  action  thereon  where  the  sum  claimed  does  not  exceed  $50.  (Code 
Civil  Pro.,  §  2862.) 
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Although  a  transcript  of  a  judgment  rendered  by  a  justice  of  the  peace 
has  been  filed  in  the  county  clerk's  office,  the  judgment  is  not  one  rendered 
in  a  court  of  record,  and  a  justice  of  the  peace  will  have  jurisdiction  of  an 
action  brought  thereon  where  the  amount  claimed  does  not  exceed  $200. 
(Harris  v.  Clarh,  65  Hun,  361,  20  1^.  Y.  Supp.  2B2 ;  Diejfenhach  v.  Boch, 
112  E".  Y.  621.     But  see  Baldwin  v.  Boberts,  30  Hun,  163.) 

§  20.  Jurisdiction  in  foreclosure  actions. 

An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel,  for  a 
sum  of  money,  in  any  case  where  such  a  lien  exists  at  the  commencement 
of  the  action.  The  action  may  be  brought  in  any  court,  of  record  or  not 
of  record,  which  would  have  jurisdiction  to  render  a  judgment,  in  an 
action  founded  upon  a  contract,  for  a  sum  equal  to  the  amount  of  the  lien. 
(Judiciary  Law,  §  206.) 

A  mechanic's  lien  on  real  property  may  be  enforced  against  such  prop- 
erty, and  against  a  person  for  the  debt  upon  which  the  lien  is  founded, 
by  an  action,  by  the  lienor,  his  assignee  or  legal  representative,  in  a  court 
which  has  jurisdiction  in  an  action  founded  on  contract  for  a  sum  of 
money  equivalent  to  the  amount  of  such  debt.     (See  Chap.  XYj  post.) 

A  lien  for  labor  done  or  materials  furnished  for  a  public  improvement 
may  be  enforced  against  the  funds  of  the  State  or  the  municipal  corpora- 
tion for  which  such  public  improvement  is  constructed,  to  the  extent 
prescribed  in  article  one  of  the  Lien  Law,  and  against  the  contractor  or 
subcontractor  liable  for  the  debt,  by  a  civil  action,  in  the  same  court,  and 
in  the  same  manner  as  a  mechanic's  lien  on  real  property.  (See 
Chap.  XV,  post.) 

§  21.  Title  of  real  estate  involved. 

A  justice  of  the  peace  cannot  take  cognizance  of  a  civil  action  where 
the  title  to  real  property  comes  in  question  as  prescribed  in  sections  2951 
to  2958  of  the  Code.      (Code  Civil  Pro.,  §  2863.     And  see  Chap.  XIV.) 

In  an  action  of  trespass  on  lands,  the  assertion  of  title  in  the  complaint, 
which  is  not  denied  in  the  answer,  does  not  bring  the  title  in  question  or 
oust  the  justice  of  jurisdiction.  {Lynh  v.  Weaver,  128  N.  Y.  171.) 
And  although  the  plaintiff  gives  evidence  of  title  upon  the  trial,  if  the 
defendant  does  not  litigate  that  question,  the  justice  has  jurisdiction. 
{Taylor  v.  Wright,  24  Misc.  205.)  A  claim  of  possession  is  not  a  claim 
of  title ;  and  the  question  of  the  actual  possession  of  land  may  be  inquired 
into  in  a  justice's  court,  although  the  right  to  possession  may  not  be. 
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{Ehle  V.  QuacJcenboss,  6  Hill,  537 ;  Bathhone  v.  McConnell,  20  Barb.  311, 
21  ISr.  Y.  466 ;  Taylor  v.  Wright,  24  Misc.  205 ;  Firth  v.  Veeder,  34  St. 
Eep.  678,  12  N.  Y.  Supp.  579 ;  Town  of  West  Union  v.  Bichey,  64  App. 
Div.  15G;  Little  v.  Denn,  34  N.  Y.  452,  1  Keyes,  235,  34  How.  68.) 

A  plea  of  title  means  an  unequivocal  assertion  by  tbe  defendant  of  title 
to  the  premises  or  some  part  thereof,  not  a  mere  denial  of  the  plaintiff's 
Ofwniership.  (People  ex  rel.  Hill  v.  Kelsey,  82  Misc.  491,  144  N.  Y. 
Supp.  135.)  Where  the  pleadings  do  not  show  that  the  title  to  real  estate 
is  in  issue,  the  mere  statement  of  the  defendant  that  he  disputes  the  title 
of  the  plaintiif,  does  not  disturb  the  jurisdiction  of  the  justice.  {Doughty 
V.  Kingsley,  69  Misc.  142.)  In  a  summary  proceeding,  the  question  is 
whether  the  relation  of  landlord  and  tenant  exists,  and  the  question  of 
title  to  the  real  estate  does  not  arise.  {People  ex  rel.  Hill  v.  Kelsey,  82 
Misc.  491,  144  IsT.  Y.  Supp.  135.) 

§  22.  Confession  of  judgment. 

The  Code  provides  that  "  a  justice  of  the  peace  has  also  jurisdiction  to 
render  judgment,  upon  the  confession  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed  five  hun- 
dred dollars."      (Code  of  Civil  Pro.,  §  2864.) 

This  section  does  not  confer  authority  to  confess  for  a  contingent  lia- 
bility. Section  3011  provides  that  on  confession  of  judgment  before  a 
justice,  there  must  be  an  affidavit  stating  that  the  defendant  is  honestly 
indebted  to  the  plaintiff  in  the  sum  specified,  over  and  above  all  just 
demands  which  defendant  has  against  plaintiff,  and  a  justice  has  no 
authority  to  enter  a  confession  of  judgment  in  favor  of  a  surety  on  certain 
notes  against  the  principal  maker,  where  the  surety  had  not  paid  the 
notes  at  the  time  of  the  entry  of  judgment,  although  before  such  entry  he 
had  agreed  with  the  principal  to  make  such  payment. 

The  indebtedness  of  the  party  confessing  judgment  in  such  case  is  not 
to  the  surety  upon  the  notes,  but  to  the  holders,  and,  therefore,  the  require- 
ments of  the  statute  cannot  be  complied  with.  {Adams  v.  Tatar,  57 
Hun,  302.) 

A  judgment  rendered  on  confession  where  the  justice  and  either  of  the 
parties  are  related  within  the  prohibited  degree,  is  absolutely  void, 
(Chapin  v.  Churchill,  12  How.  367;  SchoonmaTcer  v.  Clearwater,  41 
Barb.  200;  Chambers  v.  Clearwater,  1  Keyes,  310.) 

A  justice  of  the  peace  can  take  the  confession  of  a  judgment  out  of  the 
town  in  which  he  resides,  anywhere  in  his  county.  {Pollock  v.  Aldrich, 
17  How.  109;  Stone  v.  Williams,  40  Barb.  322.) 
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§  23.  Character  in  which  parties  sue  or  are  sued. 

"  An  action,  cognizable  by  a  justice  of  tie  peace,  may  be  brougbt  by 
or  against  a  corporation;  by  or  against  a  natural  person  in  his  own  right; 
by  or  against  a  town  or  county  officer  in  his  official  character;  or  by  an 
executor,  or  administrator,  trustee  of  an  express  trust;  or  a  receiver  in 
supplementary  proceedings."      (Code  Civil  Pro.,  §  2865.) 

A  person  with  whom  or  in  whose  name  a  contract  is  made  for  the  benefit 
of  another  is  a  trustee  of  an  express  trust  within  the  meaning  of  the  above 
section.  (See  Code  Civil  Pro.,  §  449.)  The  section  last  cited  applies  to 
an  action  in  a  justice's  court.      (Code  Civil  Pro.,  §  3347,  Subd.  3.) 

%  24.  Jurisdiction  as  affected  by  residence  of  parties. 

The  general  rule  is  that  an  action  must  be  brought  before  a  justice  of  a 
town  or  city  wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county.  (Code  Civil  Pro.,  §  2869.)  To  this 
general  rule  the  statute  makes  five  exceptions  which  will  be  noticed 
hereafter. 

In  a  case  which  does  not  fall  within  any  of  the  exception  to  the  gen- 
eral rule,  a  justice  of  the  peace  will  not  have  jurisdiction  where  both  of 
the  parties  reside  in  a  town  which  does  not  adjoin  the  one  in  which  he  has 
his  residence.     (Larocque  v.  Harvey,  57  Hun,  366,  10  IST.  Y.  Supp.  576.) 

Two  towns  contiguous  at  either  of  the  corners  are  adjoining  towns 
within  the  meaning  of  the  statute.      (Holmes  v.  Carley,  31  N.  Y.  289.) 

The  exceptions  to  the  general  rule  are  as  follows : 

1.  Where  the  defendant  has  absconded  from  his  residence  the  action 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the  defendant, 
or  a  portion  of  his  property,  is  at  the  time  of  the  commencement  of  the 
action.      (Code  Civil  Pro.,  §  2869,  Subd.  1.) 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county,  or  if  there  are 
two  or  more  plaintiffs,  where  all  are  nonresidents  thereof,  the  action  must 
be  brought  in  the  town  where  the  defendant  resides  or  in  any  adjoining 
town  thereto.  (Code  Civil  Pro.,  §  2869,  Subd.  2;  Drew  v.  Cass,  129 
App.  Div.  453.)  Thus,  where  a  city  is  carved  out  of  the  interior  of  a 
town  and  is  wholly  surrounded  by  such  town,  a  nonresident  of  the  county 
cannot  maintain  an  action  in  the  city  against  a  defendant  who  resides  in 
a  town  adjoining  the  town  by  which  the  city  is  inclosed,  but  not  adjoining 
the  city.  (Sutphen  v.  Clark,  119  App.  Div.  671,  104  N.  Y.  Supp.  129.) 
This  subdivision  applies  to  a  nonresident  of  the  State  as  well  as  to  a  non- 
resident of  a  county.  Where  both  the  plaintiff  and  defendant  are  non- 
residents of  the  State  the  action  may  be  brought  before  a  justice  of  the 
peace  of  the  town  or  city  in  which  the  defendant  is  at  the  time  of  the 


24  CIVIL  LAW  AiNTD  PEACTICE. 

commeiiceinent  of  the  action.      In  such  case  subdivisions  two  and  three 
must  be  read  together.      {Drew  v.  Cass,  129  App.  Div.  453.) 

3.  "Where  the  defendant  is  a  nonresident  of  the  county,  it  may  be 
brought  before  a  justice  of  the  town  or  city  in  which  he  is  at  the  time 
of  the  commencement  of  the  action.  (Code  Civil  Pro.,  §  2869,  Subd.  3 ; 
Drew  V.  Cass,  129  App.  Div.  453.)  This  subdivision  is  permissive,  not 
compulsory.  It  does  not  declare  that  a  nonresident  must  be  sued  in  the 
town  in  which  he  is  at  the  time  the  process  is  served  upon  him,  but  does 
declare  that  he  may  be  sued  in  such  town  although  the  plaintiff  does  not 
live  there,  nor  in  the  adjoining  town.  This  subdivision  is  not  a  restric- 
tion or  a  limitation  of  the  jurisdiction  of  the  justice,  but  is  an  addition 
to  the  jurisdiction  given  by  the  first  part  of  the  section.  (Slarin  v.  Mans- 
field, 77  Hun,  535,  28  IST.  T.  Supp.  921 ;  Bennett  v.  Weaver,  50  Hun,  111, 
3  ]Sr.  Y.  Supp.  776;  Webh  v.  Hecox,  27  Misc.  169,  58  IST.  Y.  Supp.  382.) 

4.  Where  it  is  specially  prescribed  by  law  that  a  particular  action  may 
be  brought  before  a  justice  of  the  town,  city,  county  or  district,  where  an 
offense  was  committed,  or  where  property  is  found.  (Code  Civil  Pro., 
§  2869,  Subd.  4.)  Thus,  an  action  to  recover  a  chattel  may  be  brought 
before  a  justice  of  the  peace  of  the  county  in  which  the  property  is  found. 
(Code  Civil  Pro.,  §  2919;  Webb  v.  Hecox,  27  Misc.  169,  58  1^.  Y.  Supp. 
382.)  So  an  action  for  a  penalty  under  the  Conservation  Law  may  be 
brought  in  any  town  of  the  county  in  which  the  penalty  is  incurred,  or,  if 
the  defendant  resides  in  another  county,  in  any  town  of  the  county  in 
which  the  defendant  resides.      (Conservation  Law,  §  26.) 

5.  In  any  town  adjoining  an  incorporated  city,  no  justice  of  such  town 
shall  have  jurisdiction  of  any  action  brought  against  a  resident  of  such, 
adjoining  city  unless  one  of  the  parties  plaintiff  in  such  action  is  a  resi- 
dent of  such  town.  (Code  Civil  Pro.,  §  2869,  Subd.  5.)  This  sub- 
division is  an  exception  to  the  main  clause  of  section  2869,  and  limits  it; 
but  is  not  an  exception  to  subdivisions  one,  three  and  four  which  operate 
to  enlarge  the  jurisdiction  of  the  justice.  Reading  subdivision  five  in 
connection  with  the  main  clause  it  is  provided  that  an  action  must  be 
brought  before  a  justice  of  the  town  or  city  wherein  one  of  the  parties 
resides,  or  a  justice  of  an  adjoining  town  or  city  in  the  same  county, 
except  that  in  a  town  adjoining  an  incorporated  city  no  justice  of  such 
town  shall  have  jurisdiction  of  any  action  brought  by  or  against  a  resident 
of  such  adjoining  city  unless  at  least  one  of  the  parties  to  the  action  is  a 
resident  of  such  town.  {Head's  Iron  Foundry  v.  Sanders,  77  Hun,  432, 
28  N".  Y.  Supp.  808.)  Thus  it  is  held  that  a  justice  of  the  peace  in  the 
city  of  Mount  Vernon  has  not  jurisdiction  of  an  action  brought  in  his 
court  by  a  resident  of  the  city  of  New  York,  which  adjoins  the  city  of 
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Mount  Vernon,  against  a  defendant,  a  resident  of  the  city  of  Yonkers ;  the 
city  of  Mount  Vernon,  under  the  provisions  of  its  charter,  being  still  a 
town,  so  far  as  the  jurisdiction  of  its  justices  of  the  peace  is  concerned. 
(People  ex  rel.  Gegliardi  v.  Miller,  97  App.  Div.  35,  89  N.  Y.  Supp.  601.) 
So  it  is  held  that  a  justice  of  the  peace  of  the  town  of  Bethlehem,  which 
adjoins  the  city  of  Albany,  has  no  jurisdiction  of  an  action  brought  by  a 
nonresident  of  the  county  of  Albany  against  a  resident  of  the  city  of 
Albany.  (Dodd  v.  Ecker,  24  App.  Div.  613,  48  IST.  Y.  Supp.  690.)  It 
was  claimed  in  the  case  cited  that  the  justice  of  the  peace  had  jurisdiction 
of  the  action  under  subdivision  2  of  section  2869  of  the  Code;  but  it  was 
held  that  a  justice  is  given  no  greater  or  other  jurisdiction  under  that 
subdivision  than  he  has  under  the  main  clause  of  the  section,  and  that 
the  subdivision  is,  in  effect,  a  mere  reiteration  of  the  main  clause  as 
applicable  to  one  class  of  cases;  and  that  the  preliminary  clause  read  in 
connection  with  subdivisions  two  and  five,  together  provide  that  an  action 
must  be  brought  before  a  justice  of  the  peace  of  a  town  or  city  where  one 
of  the  parties  resides,  or  in  an  adjoining  town  or  city;  and  when  the 
plaintiff  is  a  nonresident  of  the  county  it  must  be  brought  in  the  town 
where  the  defendant  resides  or  in  an  adjoining  town;  except  that  in  any 
town  adjoining  an  incorporated  city  no  justice  of  said  town  shall  have 
jurisdiction  in  an  action  brought  by  or  against  a  resident  of  said  city 
unless  at  least  one  of  the  parties  is  a  resident  of  said  town. 

A  defendant  designated  in  section  2879,  section  2880,  or  section  2881 
of  the  Code  is  deemed  for  the  purposes  of  section  2869  a  resident  of  the 
town  or  city  where  the  person  to  whom  a  copy  of  the  summons  is  delivered 
resides.  (Code  Civil  Pro.,  §  2869.)  The  defendants  designated  in  the 
sections  mentioned  are  as  follows:  a  corporation,  or  person,  company  or 
partnership  doing  business  in  a  county  other  than  that  in  which  he  or  it 
resides;  a  railroad  corporation  having  no  officer  residing  in  the  county; 
and  a  corporation,  association,  partnership,  or  person,  doing  business  in 
the  State  as  an  express  company,  or  a  telegraph  company,  having  no 
person  in  the  county  to  whom  a  copy  of  the  summons  may  be  delivered. 

A  railroad  corporation,  whose  road  passes  through  two  or  more  counties, 
may  be  sued  before  a  justice  in  either  county,  provided  the  process  can  be 
served  on  the  proper  officer  in  such  county.  (Sherwood  v.  The  8.  &  W. 
B,.  B.  Co.,  15  Barb.  650.) 

A  justice  of  the  peace  of  the  town  where  plaintiff  resides  has  juris- 
diction, though  defendant  is  a  nonresident,  and  was  in  another  town  in 
the  same  county  when  the  action  was  commenced.  (Bennett  v.  Weaver, 
50  Hun,  111.) 
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CHAPTER  III. 

JTJEISDICTIOISr    IJSr    SPECIAL   PEOCEEDIWGS. 

Section    1.  Criminal  contempt. 

2.  Proceedings  against  strays. 

3.  Ordering  death  of  dog. 

4.  Summary  proceedings. 

§  1.  Criminal  contempt. 

A  justice  of  the  peace  has  power  to  punisli,  for  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him,  while 
engaged  in  the  trial  of  an  action,  the  rendering  of  a  judgment,  or  any  other 
judicial  proceeding;  where  such  behavior  directly  tends  to  interrupt  the 
proceedings,  or  to  impair  the  respect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to 
interrupt  his  official  proceedings. 

3.  Eesistance  wilfully  offered,  in  his  presence,  to  the  execution  of  his 
lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  any  other  case. 
(Code  Civil  Pro.,  §  2870.) 

Ample  powers  are  possessed  by  justices  of  the  peace  to  maintain  order 
and  protect  themselves  from  insult,  while  engaged  in  the  discharge  of  their 
official  duties.      (Onderdonk  v.  Banlett,  3  Hill,  323.) 

The  summary  proceeding  for  the  punishment  of  a  defaulting  witness 
or  juror  in  a  justice's  court  may  be  had  after  the  termination  of  the  suit 
in  which  the  default  occurred.  The  justice  may  issue  a  warrant  to  bring 
the  offender  before  him.  A  previous  summons  is  unnecessary.  A  process 
commanding  the  officer  to  attach  the  defaulting  juror  or  witness  and  bring 
him  before  the  justice,  is  a  warrant  in  substance  and  sufficient.  {Bohhins 
v.  Gorham,  25  N.  Y.  588.) 

In  proceedings  before  a  justice  of  the  peace  to  procure  the  commitment 
of  one  alleged  to  have  been  guilty  of  a  criminal  contempt,  the  party 
accused  is  entitled  to  be  sworn  and  to  testify  in  his  own  behalf,  and  to 
have  the  testimony  of  witnesses  produced  by  him  taken,  and  a  refusal  of 
the  justice  to  receive  such  testimony  will  render  the  commitment  void. 
Justices  of  the  peace  have  no  inherent  power  to  commit  for  criminal  con- 
tempt, but  their  jurisdiction  is  limited  to  certain  specified  cases.  (People 
V.  Porter,  25  Hun,  601;  People  ex  rel.  Deal  v.  Williams,  51  App.  Div. 
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102 ;  Matter  of  U.  8.  Pipe-Line  Co.,  16  App.  Div,  188 ;  People  ex  rel. 
McDonald  v.  Keeler,  32  Hun,  563,  592.) 

§  2,  Proceedings  against  strays. 

The  Code  provides  that  an  action  may  be  maintained  to  recover  a 
penalty  against  any  person  who  suffers  or  permits  one  or  more  cattle, 
horses,  colts,  asses,  mules,  swine,  sheep  or  goats,  to  run  at  large,  or  to  be 
terded  or  pastured,  in  a  public  street,  highway,  park  or  place  elsewhere 
than  in  a  city,  and  that  the  action  may  be  maintained  in  a  justice's  court 
held  in  the  town  where  one  or  more  of  those  animals  are  found  so  running 
at  large,  herded  or  pastured.  (Code  Civil  Pro.,  §  3082.)  This  action 
is  commenced  by  summons  in  the  usual  way,  and  is  entirely  distinct  from 
the  special  proceeding  provided  for  in  the  same  title.  That  proceeding 
is  instituted  by  the  petition  provided  for  by  section  3086  of  the  Code  of 
Civil  Procedure,  and  the  proceedings  bjised  thereon  are  outlined  in  the 
subsequent  sections  of  the  title.  The  jurisdiction  of  the  justice  in  such 
proceeding  will  depend,  upon  the  facts  stated  in  the  petition  and  whether 
those  statements  comply  with  the  requirements  of  the  statute.  (Cole  v. 
Burns,  21  Hun,  246;  Burns  v.  Morrow,  42  Misc.  657.)  See  Chapter 
XVIII  as  to  proceedings  against  strays. 

§  3.  Ordering  death  of  dog. 

Under  the  provisions  of  139-c  of  the  Agricultural  Law  (see  B.  C. 
&  G.  Consolidated  Laws),  if  a  dog  shall  attack  a  person  who  is  peaceably 
traveling  upon  a  street  or  highway  or  is  otherwise  peaceably  conducting 
himself  on  premises  where  he  may  lawfully  be,  or  shall  attack  his  horse 
or  team  or  any  domestic  animal  having  a  commercial  value,  which  is 
peaceably  traveling  on  a  street  or  highway  in  charge  of  such  person,  or 
on  premises  where  it  may  lawfully  be,  and  complaint  thereof  be  made  by 
the  person  attacked,  or  if  a  child  by  his  parent  or  guardian,  or  in  case  of 
an  animal,  by  the  owner  or  person  in  charge  of  the  same,  or  by  a  duly 
designated  representative  of  the  department  of  farms  and  markets,  or 
any  peace  officer,  to  a  justice  of  the  peace  of  the  town  or,  within  a  city, 
to  a  police  justice  or  judge  of  a  municipal  court  having  the  general  juris- 
diction of  a  justice  of  the  peace,  such  justice  or  court  shall  inquire  into 
the  complaint,  upon  notice  of  not  less  than  three  days  to  the  ovmer  of  the 
dog.  Upon  the  hearing  of  any  such  complaint  the  justices,  magistrates, 
constables  and  other  officers  shall  be  entitled  to  receive  the  same  fees  as 
provided  by  the  code  of  civil  procedure  in  the  trial  of  civil  actions  in 
courts  of  justices  of  the  peace.  If  upon  investigation  of  the  facts  he  is 
satisfied  of  the  truth  of  the  complaint,  such  justice  or  court  shall  order 
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the  owner  to  kill  the  dog  immediately.  An  owner  who  fails  to  kill  such 
dog  within  forty-eight  hours  after  the  service,  either  personally  or  by 
registered  mail,  upon  him  of  such  order,  shall  be  subject  to  a  penalty  of 
twenty-five  dollars,  and  the  further  penalty  of  two  dollars  for  each  twenty- 
four  hours  thereafter  until  the  dog  is  killed.  If  such  order  be  issued  and 
the  owner  fails  to  kill  such  dog  as  required  therein,  a  duly  designated 
representative  of  the  department  of  farms  and  markets  or  any  peace 
officer  shall  kill  such  dog  on  or  off  the  premises  of  the  ovmer,  and  any 
person  may  kill  such  dog  if  running  at  large  off  the  premises  of  the  owner. 

§  4.  Summary  proceedings. 

Proceedings  to  recover  lands  are  commenced  by  the  service  of  a  precept 
and  not  by  service  of  a  summons,  and  therefore  fall  under  the  general 
classification  of  special  proceedings. 

The  application  for  the  removal  of  a  person  from  real  property  may  be 
made  to  a  justice  of  the  peace  of  the  city  or  town,  or  recorder  of  the  city, 
wherein  the  real  property,  or  a  portion  thereof,  is  situated.  (Code  Civil 
Pro.,  §  2234.)  The  application  is  made  by  the  presentation  to  the  jus- 
tice of  a  verified  written  petition  in  which  must  be  stated  the  facts 
entitling  the  applicant  to  the  removal  of  the  defendant.  (Code  Civil  Pro., 
§  2235.)  The  jurisdiction  of  the  justice  of  the  subject  matter  of  the 
proceeding  depends  upon  the  legal  sufficiency  of  the  petition.  {Bell  v. 
Karsch  Brewing  Co.,  52  Misc.  159,  101  N.  Y.  Supp.  803;  Ferber  v. 
Apfel,  99  ]Sr.  Y.  Supp.  215,  113  App.  Div.  720;  Kazis  v.  Loft,  80  N,  Y. 
Supp.  1015;  Loft  V.  Kazis,  84  Id.  228;  Engel,  Heller  Co.  v.  Elias  Brew- 
ing Co.,  37  Misc.  480 ;  Potter  v.  New  York  City  Baptist  Mission  Society, 
23  Misc.  671 ;  Ross  v.  New  York  City  Baptist  Mission  Society,  23  Misc. 
683.)  If  the  petition  does  not  contain  a  statement  of  the  facts  which  the 
statute  requires,  the  justice  vnll  be  without  jurisdiction;  and  it  is  a 
familiar  principle,  that  when  for  any  cause  a  court  has  no  jurisdiction  of 
the  subject  matter  of  an  action  or  proceeding,  neither  an  appearance,  con- 
sent of  the  parties,  nor  pleading  to  the  merits  and  going  to  trial  will  give 
it  jurisdiction.  {Potter  v.  New  York  City  Baptist  Mission  Society,  23 
Misc.  671,  680,  and  cases  cited;  Ferher  v.  Apfel,  113  App.  Div.  720,  99 
N".  Y.  Supp.  215.)  Where  the  defect  in  the  petition  is  jurisdictional  it 
cannot  be  cured  by  amendment,  and  the  justice  is  without  power  to  allow 
an  amendment.  {Ferher  y.  Apfel,  IIB  A-p^p.  Div.  720.)  But  the  justice 
will  not  be  ousted  of  jurisdiction  by  reason  of  the  fact  that  the  title  to 
real  property  is  involved.  The  provisions  of  the  Code  which  require  a 
dismissal  in  cases  of  disputed  title  relate  only  to  actions  as  distinguished 
from  special  proceedings.      {Quinn  v.  Quimti,  46  App,  Div.  241;  People 
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V.  Goldfogle,  23  Civ.  Pro.  Rep.  41Y;  Dorschel  v.  BurUy,  18  Misc.  240; 
Wetter  v.  Souhrious,  22  Misc.  Y39 ;  Van  Deventer  v.  Foster,  87  App.  Div. 
62^  83  N.  Y.  Supp.  1067 ;  People  ex  rel.  Hill  v.  Kelsey,  82  Misc.  491, 
144  N.  Y.  Supp.  135.)  Jurisdiction  of  the  subject  matter  having  been 
acquired,  jurisdiction  of  the  person  may  be  acquired  by  the  issuing,  ser- 
vice and  return  of  the  precept  issued  by  the  justice  to  whom  the  petition 
was  presented.  (Code  of  Civil  Pro.,  §§  2238,  2240,  2242,  2243';  Beich 
V.  Cochran,  105  App.  Div.  542,  554,  94  N.  Y.  Supp.  404.) 
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CHAPTEE  IV. 

COITTEACTS  GBNEEALLTj  AND  THE  EIGHTS  ASH  EEMEDIES  OP  PABTIES. 

Section    1.  Deflnition  of  a  contract. 

2.  Essentials  of  a  contract. 

3.  Oral  and  written  contracts. 

4.  Sealed  and  unsealed  instruments. 

5.  Express  and  implied  contracts. 

6.  Executory  and  executed  contracts. 

7.  Unilateral  and  bilateral  contracts. 

8.  Parties  to  contracts. 

9.  Consideration;  in  general. 

10.  Consideration;  promise  to  do  what  one  is  obligated  to  do. 

11.  Consideration;  forbearance. 

12.  Consideration;  compromise  of  disputea  claim, 

13.  Consideration;  affection;  promise  to  marry. 

14.  Consideration;  mutuality  of  promises. 

15.  Assent  oi  parties;  in  general. 

16.  Assent  of  parties;  formal  contract  to  be  subsequently  dirawn. 

17.  Assent  of  parties;  fraud. 

18.  Interpretation  of  contracts;  in  general. 

19.  Interpretation  of  contracts;  intent  is  primary  consideration. 

20.  Interpretation  of  contracts;  construction  against  party  preparing  contract. 

21.  Interpretation  of  contracts;  practical  construction. 

22.  Interpretation  of  contracts;  reasonable  construction  souglit. 

23.  Interpretation  of  contracts;  reference  to  usage. 

24.  Interpretation  of  contracts;  general  and  specific  words. 

25.  Interpretation  of  contracts;  conflict  between  written  and  printed  portions. 

26.  Interpretation  of  contracts;  agreement  for  liquidated  damages. 

27.  Interpretation  of  contracts;  provision  giving  one  party  right  to  construe 

contract. 

28.  Validity  of  contracts;  in  general. 

29.  Validity  of  contracts;  contracts  against  good  morals. 

30.  Validity  of  contracts;  contracts  against  public  policy. 

31.  Validity  of  contracts;  enforcement  of  illegal  contract. 

32.  Contracts  void  and  contracts  voidable. 

33.  Modification  of  contract. 

34.  Rescission  of  contract. 

35.  Performance  oi  contract;  in  general. 

36.  Performance  of  contract;  time  for  performance. 

37.  Performance  of  contract;  impossibility  of  performance. 

38.  Performance  of  contract;  entire  and  severable  contracts. 

39.  Performance  of  contract;  substantial  performance. 

§  1.  Definition  of  a  contract. 

A  contract  is  defined  by  Blackstone  as  "  an  agreement  upon  sufficient 
consideration  to  do  or  not  to  do  a  particular  thing ;  "  by  Kent,  as  an  agree- 
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ment  of  two  or  more  persons,  upon  sufficient  consideration,  to  do  or  not  to 
do  a  particular  tiling ;  by  Chitty,  as  "  a  mutual  assent  of  two  or  more  per- 
sons competent  to  contract,  founded  on  a  sufficient  and  legal  motive,  induce- 
ment, or  consideration,  to  perform  some  legal  acts,  or  to  omit  to  do  any- 
thing, the  performance  of  which  is  not  enjoined  by  law ;  "  and  by  Comyn, 
as  "  a  bargain  or  agreement  voluntarily  made  upon  good  consideration, 
between  two  or  more  persons  capable  of  contracting,  to  do,  or  forbear  to 
do,  some  lawful  act."  All  these  definitions  are  substantially  the  same,  and 
describe  what  is  known  as  a  simple  contract,  or  agreement  not  under  seal, 
relating  to  something  to  be  done  or  omitted  in  the  future. 

§  2.  Essentials  of  a  contract. 

To  constitute  a  simple  contract,  or  contract  by  parol,  it  is  said  that  six 
things  are  necessary  to  concur:  1st.  A  person  able  to  contract.  2d.  A 
person  able  to  be  contracted  with.  3d.  A  thing  to  be  contracted  for.  4:th. 
A  good  and  sufficient  consideration,  or  quid  pro  quo.  5th.  Clear  and 
explicit  words  to  express  the  contract  or  agreement.  6th.  The  assent  of 
both  of  the  contracting  parties.  {Justice  v.  Lang,  42  N.  Y.  493,  496 ; 
Bristol  V.  Mente,  79  App.  Div.  67.) 

§  3.  Oral  and  written  contracts. 

Contracts  may  be  classified  as  oral  or  as  written.  Or  a  contract  may 
rest  partly  in  the  written  engagement  of  the  parties  and  partly  iji  their 
verbal  agreement.  But  certain  contracts  are  required  by  what  is  com- 
monly known  as  the  Statute  of  Frauds  to  be  in  writing.  Thus,  in  relation 
to  contracts  pertaining  to  real  property,  it  is  provided  by  section  259  of 
the  Eeal  Property  Law  that,  "  A  contract  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  any  real  property,  or  an  interest 
therein,  is  void,  unless  the  contract,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  is  in  writing,  subscribed  by  the  lessor  or 
grantor,  or  by  his  lawfully  authorized  agent."  This  section  relates  to 
leases  and  to  contracts  to  convey.  Another  section  provides  that  the  actual 
conveyance  of  the  interest  in  real  estate  shall  be  in  writing.  (See  Eeal 
Property  Law,  §  242.) 

Section  31  of  the  Personal  Property  Law  provides  generally  as  to  the 
contracts  which  shall  be  in  writing.  It  provides  as  follows :  "  Every 
agreement,  promise  or  undertaking  is  void,  unless  it  or  some  note  or 
memorandum  thereof  be  in  writing,  and  subscribed  by  the  party  sought 
to  be  charged  therewith,  or  by  his  lawful  agent,  if  such  agreement,  promise 
or  undertaking: 
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"  1.  By  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof ; 

"  2,  Is  a  special  promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another  person; 

"  3.  Is  made  in  consideration  of  marriage,  except  mutual  promises  to 
marry; 

"  4.  Is^a  conveyance  or  assignment  of  a  trust  in  personal  property; 

"  5.  Is  a  subsequent  or  new  promise  to  pay  a  debt  discharged  in  bank- 
ruptcy." 

Certain  contracts  for  the  sale  of  personal  property  are  required  to  be  in 
writing.  Thus,  section  85  of  the  Personal  Property  Law  provides: 
1.  A  contract  to  sell  or  a  sale  of  any  goods  or  choses  in  action  of  the  value 
of  fifty  dollars  or  upwards  shall  not  be  enforceable  by  action  unless  the 
buyer  shall  accept  part  of  the  goods  or  choses  in  action  so  contracted  to  be 
sold  or  sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or  memo- 
randum in  writing  of  the  contract  or  sale  be  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf.  2.  The  provisions  of  this  section 
apply  to  every  such  contract  or  sale,  notwithstanding  that  the  goods  may 
be  intended  to  be  delivered  at  some  future  time  or  may  not  at  the  time  of 
such  contract  or  sale  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  making  or  com- 
pleting thereof,  or  rendering  the  same  fit  for  delivery ;  but  if  the  goods  are 
to  be  manufactured  by  the  seller  especially  for  the  buyer  and  are  not 
suitable  for  sale  to  others  in  the  ordinary  course  of  the  seller's  business, 
the  provisions  of  this  section  shall  not  apply.  3.  There  is  an  acceptance 
of  goods  within  the  meaning  of  this  section  when  the  buyer,  either  before 
or  after  delivery  of  the  goods,  expresses  by  words  or  conduct  his  assent  to 
becoming  the  owner  of  those  specific  goods. 

§  4.  Sealed  and  unsealed  instruments. 

In  former  times,  there  was  a  considerable  difference  in  the  law  pertain- 
ing to  sealed  instruments  and  to  those  which  did  not  have  a£Rxed  the  seal 
of  the  person  signing  the  same.  Modern  statutes  have  changed  some  of  the 
prior  rules  of  law  on  the  subject.  Formerly  the  presence  of  a  seal  con- 
clusively imported  that  the  contract  was  based  on  a  sufficient  consideration 
but  now  the  seal  on  an  executory  contract  is  only  presumptive  evidence 
of  a  sufficient  consideration,  and  the  presumption  may  be  rebutted.  (Code 
Civil  Pro.,  §  840.)  There  is  remaining  one  important  distinction  as  to 
the  Statute  of  Limitations.  An  action  on  a  sealed  instrument  may  be 
brought  within  twenty  years  after  the  cause  of  action  has  accrued  (Code 
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Civil  Pro.,  §  381)  ;  but  an  action  on  an  unsealed  instrument  must  generally 
be  brought  within  six  years.  (Code  Civil  Pro.,  §  382.)  A  sealed  instru- 
ment generally  binds  only  the  parties  thereto,  and  it  cannot  be  shown  by 
parol  that  apparent  parties  acted  merely  as  agents  for  other  parties. 
(Peterson  v.  City  of  New  York,  194  N.  Y.  437.) 

It  is  no  longer  required  that  the  seal  of  a  private  person  shall  consist  of 
a  wafer  or  be  imprinted  in  the  substance  of  the  paper ;  for  it  is  provided 
by  section  44  of  the  General  Construction  Law  that  the  private  seal  of  a 
person,  other  than  a  corporation,  to  any  instrument  or  writing,  shall  con- 
sist of  a  wafer,  wax  or  other  similar  adhesive  substance  affixed  thereto,  or 
of  paper  or  other  similar  substance  affixed  thereto,  by  mucilage  or  other 
adhesive  substance,  or  of  the  word  "  seal,"  or  the  letters  "  L.  S."  opposite 
his  signature. 

§  5.  Express  and  implied  contracts. 

A  contract  may  be  express  or  implied.  It  is  express  where  the  parties 
have,  at  the  time  of  entering  into  it,  by  oral  declarations  or  written  state- 
ment, agreed  upon  its  terms.  A  contract  is  implied  where  some  of  its 
essential  terms,  omitted  by  the  parties,  are  supplied  by  the  law  upon  the 
presumption,  based  upon  their  precedent  acts,  that  they  intended  that  such 
omitted  terms  should  be  deemed  a  part  of  their  agreement.  An  implied 
promise  or  contract  is  but  an  express  promise  proved  by  circumstantial 
evidence.  (McCown  v.  N.  Y.  C.  &  H.  E.  B.  R.  Co.,  50  K  Y.  176,  180.) 
Thus,  upon  the  rendition  of  services  at  the  request  and  for  the  benefit  of 
another,  the  law  fastens  upon  the  person  making  the  request  an  obligation 
to  pay  their  reasonable  value;  and  adjudges  the  customary  or  market  price 
to  be  that  reasonable  value.  (Baer  v.  Koch,  2  Misc.  334,  340.)  But  a 
promise  to  pay  for  services,  will  be  implied  only  when  the  court  can  see 
that  they  were  rendered  under  such  circumstances  as  authorized  the  party 
performing  them  to  entertain  a  reasonable  expectation  of  their  payment 
by  the  party  soliciting  the  performance.  (Davidson  v.  Westchester  Oas- 
Light  Co.,  99  K  Y.  559,  566.) 

§  6.  Executory  and  executed  contracts. 

A  contract  may  be  executory  or  executed.  It  is  executed  when  both 
parties  have  fully  performed  it.  It  is  executory  where  it  is  unperformed 
on  the  part  of  one  or  both  of  the  parties.  For  example,  a  deed  of  real 
estate  is  an  executed  contract,  while  an  agreement  for  the  sale  of  property 
at  a  future  date  is  an  executory  contract. 

An  agreement  may  be  a  completed  valid  contract,  although  it  contem- 
plates the  subsequent  execution  of  a  more  formal  contract  and  efforts  to 
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agree  upon  the  form  of  the  contract  hare  proved  unavailing.  {Ferguson 
Contracting  Co.  v.  Helderherg  Cement  Co.,  135  App.  Div.  494,  120  N.  T. 
Supp.  317.) 

§  7.  Unilateral  and  bilateral  contracts. 

A  contract  may  be  unilateral,  that  is,  one-sided,  or  it  may  be  bilateral, 
that  is,  two-sided.  One  person  may  make  a  definite  offer  and  another  per- 
son may  accept  it  without  promising  anything  in  return  and  without  mak- 
ing himself  liable  for  anything,  so  that  although  one  is  bound  the  other  is 
not,  and  the  engagement  lacks  what  is  called  mutuality.  In  such  a  case 
there  is  not  an  enforceable  agreement.  (Commercial  W.  &  C.  Co.  v. 
Narthampton  P.  C.  Co.,  115  App.  Div.  388,  395 ;  Booth  v.  Milliken,  127 
App.  Div.  522.)  But  a  contract,  although  unilateral  in  form,  will  be 
binding  upon  the  one  party  who  assents  thereto  by  subscribing  his  name 
at  the  end  thereof,  and  upon  the  other  party  who  accepts  the  instrument 
so  signed  as  a  valid  and  operative  agreement  and  acts  thereupon. 
{L'Amoreux  v.  Oould,  7  N.  Y.  349 ;  Justice  v.  Lang,  42  N.  Y.  493,  498; 
Mason  v.  Decker,  72  IST.  Y.  595 ;  Lord  v.  Cronin,  154  IST.  Y.  172.) 

§  8.  Parties  to  contracts. 

Ordinarily  the  persons  who  conduct  the  negotiations  which  culminate 
in  an  agreement  are  the  parties  to  the  contract,  unless  they  are  acting  as 
the  agents  or  representatives  of  others.  An  agent  or  attorney  may  make  a 
contract  for  his  principal  or  client,  which,  if  within  the  scope  of  his  em- 
ployment, will  bind  the  person  for  whom  he  professes  to  act.  But  where 
the  contract  made  by  the  agent  is  under  seal,  no  person  can  sue  or  be  sued 
to  enforce  its  covenants  except  those  who  are  named  as  parties  to  the  instru- 
ment and  who  signed  and  sealed  the  same.  (Henricus  v.  Englert,  137 
N.  Y.  488.)  This  is  the  general  rule  at  common  law,  but  the  rule  has 
some  statutory  exceptions.  {Town  of  Ulysses  v.  Ingersoll,  182  N.  Y. 
369.) 

Persons  who  subscribe  a  contract  may  make  themselves  liable  as  parties 
to  the  contract  although  their  names  are  not  mentioned  in  the  body  of  the 
instrument.  {Esselstyne  v.  McDonald,  98  App.  Div.  197,  90  IST.  Y.  Supp. 
518 ;  Perhins  v.  Goodman,  21  Barb.  218.) 

It  is  a  presumption  of  law,  in  the  absence  of  express  words,  that  the 
parties  to  a  contract  intend  to  bind  not  only  themselves  but  their  personal 
representatives.  (Kemochan  v.  Murray,  111  N".  Y.  306.)  This  rule 
applies  in  cases  of  contracts  for  the  payment  of  money,  or  the  sale  or  pur- 
chase of  property  or  of  a  covenant  of  warranty,  or  the  like.  It  is,  of  course, 
competent  for  the  parties  to  agree  that  the  contract  shall  not  survive  and 
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that  all  obligation  under  it  should  terminate  on  their  death.  So  the  con- 
tract may  be  of  such  a  nature  as  to  admit  only  of  personal  performance,  or 
as  to  imply  that  it  is  to  be  operative  only  during  the  continuance  of  per- 
sonal relations,  although  not  so  expressed  in  terms,  and  will  be  deemed 
dissolved  by  death  or  other  disability  which  renders  performance,  accord- 
ing to  the  intention,  impossible.  Contracts  for  the  rendition  of  personal 
or  professional  services  are  of  this  character,  and  they  terminate  with  the 
death  or  disability  of  the  party  owing  them.      (Id.) 

Where  a  contract  is  executed  by  three  or  more  individuals,  each  party 
will  be  bound  only  to  the  extent  of  the  promises  made  by  him.  {Moloney 
V.  Iroquois  Brewing  Co.,  63  App.  Div.  454,  71  IS.  T.  Supp.  1098 ;  Berry 
Harvester  Co.  v.  Walter  A.  Wood  Co.,  152  IST.  Y.  540;  Union  Insurance 
Co.  V.  Central  Trust  Co.,  157  N.  Y.  633.) 

§  9.  Consideration;  in  general. 

A  sufficient  and  legal  consideration  is  necessary  to  the  validity  of  every 
contract,  and  a  promise  to  pay  a  sum  of  money  or  to  perform  any  act, 
when  such  promise  is  not  based  upon  a  sufficient  consideration,  cannot  be 
enforced.  {Arevd  v.  Smith,  151  N.  Y.  502.)  The  consideration  may 
consist  either  in  a  benefit  moving  to  the  promisor,  or  in  some  forbearance 
or  right  surrendered  by  the  promisee.  {First  Nat.  Bank  of  Richfield 
Springs  v.  Keller,  127  App.  Div.  435.)  It  need  not  be  a  money  con- 
sideration, but  it  must  be  either  a  benefit  to  the  party  promising,  or  some 
detriment,  or  expense,  or  labor,  or  undertaMng  on  the  party  to  whom  the 
promise  is  made.  It  constitutes  a  sufficient  consideration  to  support  a  con- 
tract if  the  promisee  in  return  for  the  promise  does  anything  legal  which 
he  is  not  bound  to  do,  or  refrains  from  doing  anything  which  he  has  a 
right  to  do.     {Street  v.  Oalt,  136  App.  Div.  724, 121  K  Y.  Supp.  514.) 

§  10.  Consideration ;  promise  to  do  what  one  is  obligated  to  do. 

The  performance  of  an  act  which  the  party  is  under  a  legal  obligation  to 
perform  cannot  constitute  a  consideration  for  a  contract.  {Rohinson  v. 
Jeweti,  116  N'.  Y.  40;  Olmstead  v.  Latimer,  158  N".  Y.  313;  Carpenter  v. 
Taylor,  164  IST.  Y.  171 ;  Feldman  v.  Rockford  Co.,  70  Misc.  66,  126  IST.  Y. 
Supp.  646.)  Thus,  the  payment  of  a  valid  and  admitted  debt  by  one  who 
owes  it  is  no  consideration  for  a  promise  by  the  creditor.  {Arend  v. 
Smith,  151  N.  Y.  502.)  And  an  agreement  by  a  mortgagor  to  pay  a  mort- 
gage debt  before  it  becomes  due  by  the  terms  of  the  mortgage  is  void  unless 
founded  upon  some  new  consideration.  {Feldman  v.  Rockford  Co.,  70 
Misc.  66,  126  N.  Y,  Supp.  646.)  An  agreement  on  the  part  of  a  solvent 
corporation  to  distribute  the  proceeds  resulting  from  the  disposition  of  its 
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assets  equitably  among  its  creditors  is  merely  to  do  that  which  the  law 
requires,  and  is  not  a  consideration  sufficient  to  support  an  agreement  on 
the  part  of  a  creditor  to  forbear  forcing  collection  of  his  claim.  (Mount 
Vernon  Rattan  Co.  v.  Joachimson,  119  App.  Div.  Tl,  103  N".  T.  Supp. 
1045.) 

The  payment  of  a  part  of  a  debt  which  is  due,  is  no  consideration  for 
an  extension  of  time  in  which  to  pay  the  remainder.  (Pahodie  v.  King, 
12  Johns.  426.)  And  payment  of  interest  already  accrued,  or  a  promise 
to  pay  interest  for  the  future  (Beynolds  v.  Ward^  5  Wend.  502),  is  not  a 
sufScient  consideration  to  support  a  promise  to  extend  the  time  of  pay- 
ment ;  nor  will  the  giving  of  a  new  obligation  with  additional  security  for 
a  part  of  the  debt  avail  as  a  consideration  for  an  agreement  to  extend  the 
time  of  payment  of  the  residue.  (Gibson  v.  Benne^  19  Wend.  389; 
Parmelee  v.  Thompson,  45  N.  Y.  58.) 

But  payment  upon  a  note  before  it  is  legally  demandable  is  a  sufficient 
consideration  for  an  agreement  between  the  holder  and  maker  that  the 
time  for  the  payment  of  the  balance  of  the  note  shall  be  extended.  (New- 
sam  V.  Finch,  28  Barb.  175 ;  Scott  v.  Frink,  53  Barb.  533.) 

§  11.  Consideration;  forbearance. 

A  promise  to  forbear,  or  extend  the  time  of  payment  of  a  debt  actually 
■due,  based  upon  a  promise  by  the  debtor  to  pay  the  sum  with  iterest  at  a 
later  date,  is  without  legal  consideration  and  unenforceable.  (Repelow  v. 
Walsh,  98  App.  Div.  320,  90  IST.  Y.  Supp.  651;  Kellogg  v.  Almsted,  25 
]Sr.  Y.  189 ;  Olmstead  v.  Latimer,  158  N.  Y.  313.)  On  the  other  hand,  an 
agreement  to  forbear  proceedings  at  law  for  the  collection  of  a  valid  claim 
then  due,  is  a  good  consideration  for  the  promise  of  a  third  party  to  pay 
the  debt.  (T.  &  N.  Bank  v.  Parker,  130  IST.  Y.  415.)  So  where  a  debt 
is  due,  a  promise  by  the  debtor  to  raise  the  rate  of  interest  one  per  cent  is  a 
valid  consideration  for  an  agreement  to  forbear  proceedings  at  law  for  the 
collection  of  the  debt.      (Haggerty  v.  Allaire  Works,  5  Sandf.  230.) 

A  valid  and  binding  agreement  to  extend  the  time  of  payment  between 
the  holder  of  a  promissory  note  and  the  principal  debtor,  without  the 
knowledge  or  consent  of  a  surety  thereon,  operates  to  release  the  surety, 
provided  the  holder  knows  of  his  true  relation  to  the  note.  But  to  have 
thiis  effect  the  agreement  between  the  holder  and  principal  debtor  must  be 
upon  a  valid  consideration  and  must  be  sufficient  to  preclude  the  creditor, 
during  the  extended  period,  from  enforcing  the  debt  against  the  principal. 
(Parmelee  v,  Thompson,  45  ¥.  Y.  58 ;  National  Citizens  Bank  v.  Toplitz, 
178  K  Y.  464.) 

When  a  debt  is  due,  and  the  creditor  forbears  collection  in  consideration 
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of  a  guaranty  by  a  third  party  of  the  payment  of  the  debt,  the  consideration 
is  sufficient  to  support  an  action  against  the  guarantor.  (Watson  v. 
Bandall,  20  Wend.  201.) 

§  12.  Consideration ;  compromise  of  disputed  claim. 

Courts  have  from  the  earliest  times  favored  compromises  of  bona  fide 
disputes  and  have  held  agreements  therefor  to  be  founded  upon  a  good 
consideration,  irrespective  of  the  validity  of  the  claim  which  was  com- 
promised. A  promise  made  upon  a  settlement  of  a  dispute  to  prevent 
litigation  is  made  upon  a  good  consideration.  (Minehan  v.  Hill,  144 
App.  Div.  854,  129  N.  Y.  Supp.  873.) 

A  note  given  on  a  fair  compromise  of  a  doubtful  claim  is  founded  on  a 
good  consideration  and  the  court  will  not  look  behind  the  compromise. 
(Fanners'  Bank  of  Amesterdam  v,  Blair,  44  Barb,  641.)  The  rule  is 
well  settled  that  the  compromise  of  a  doubtful  claim  is  a  good  considera- 
tion for  a  promise  to  pay  money ;  and  when  an  action  is  brought  upon  the 
promise  it  is  no  answer  to  show  that  the  first  suit  could  not  have  been  main- 
tained, or  that  the  claim  was  not  a  valid  one.  (Stewart  v.  Ahrenfeldt,  4 
Denio,  190;  White  v.  Hoyt.  73  N.  Y.  505;  Andrews  v.  Brewster,  124 
]Sr.  Y.  133 ;  Dovale  v.  Ackermann,  2  App.  Div.  404,  37  JST.  Y.  Supp.  959.) 

A  claim  to  the  possession  of  a  farm,  with  other  matters  in  controversy, 
were  submitted  by  the  parties  to  an  arbitrator  who  decided  in  favor  of  the 
defendant  and  on  his  bringing  action  to  recover  possession  it  was  agreed 
that  the  plaintiff  should  deliver  possession  to  him,  and  he  should  relin- 
quish his  claim  under  the  arbitrator's  decision  and  pay  the  plaintiff  a 
stipulated  sum.  This  was  a  fair  settlement  of  a  suit  pending  and  the 
surrender  of  possession  was  a  legal  consideration  for  a  note  given  for  the 
sum  of  money  to  be  paid.      (Hall  v.  Brown,  15  Johns.  194.) 

§  13.  Consideration;  affection;  promise  to  marry. 

Natural  love  and  affection  between  near  relatives  is  a  sufficient  con- 
sideration to  support  an  executed  contract,  but  not  a  mere  covenant  or 
promise,  or  executory  agreement.     (Duvoll  v.  Wilson,  9  Barb.  487.) 

A  promise  of  marriage,  subsequently  performed,  is  a  good  consideration 
for  a  note  given  on  the  faith  of  the  promise  (Verplank  v.  Story,  12  Johns. 
536;  Wright  v.  Wright,  54  "N.  Y.  437),  or  an  agreement  to  make  a  mar- 
riage settlement  (Hosmer  v.  Tiffany,  115  App.  Div.  303),  or  to  pay  money. 
(L&ib  v.  Dohriner,  60  Misc.  66.)  A  contract  by  which  a  third  person 
promises  to  perform  certain  agreements  in  consideration  of  a  marriage 
between  other  parties  is  founded  upon  a  sufficient  consideration. 
(Sarasohn  v.  Eamaiky,  193  N.  Y.  203.) 
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§  14.  Consideration;  mutuality  of  promises. 

A  promise  is  a  good  consideration  for  a  promise,  provided  that  it  imposes 
some  legal  liability  on  the  person  making  it.  If  it  imposes  none,  it  can- 
not be  a  consideration.  (Commercial  Wood  and  Cement  Co.  v.  Northamp- 
ton Portland  Cement  Co.,  115  App.  Div.  388,  100  jST.  Y.  Supp.  960.)  A 
new  promise  by  a  party  to  do  less  than  he  has  already  agreed  to  do  is  not 
a  sufficient  consideration  for  the  promise  of  another  party  to  do  more  than 
he  is  obliged  to  do.  (Weed  v.  Spears,  193  IST.  Y.  289.)  A  promise  by 
one  party  to  sell  is  a  sufficient  consideration  for  the  promise  of  the  other 
party  to  buy.  (Van  Dam  v.  Tapscott,  40  App.  Div.  36,  57  IST.  Y.  Supp. 
534.) 

It  is  not  essential  to  the  existence  of  a  consideration  for  a  promise  that 
mutuality  of  obligation  should  exist  between  the  parties  at  the  time  of 
making  the  promise.  Where  a  person  has  made  a  proposition  coupled  with 
a  promise,  a  voluntary  performance  by  the  one  to  whom  the  proposition 
was  made  of  the  act  required  by  the  proposition,  constitutes  a  considera- 
tion which  will  uphold  the  promise.  (Marie  v.  Garrison,  83  IST.  Y.  14; 
Cox  V.  Stohes,  156  N.  Y.  491;  Boherts  v.  Cohh,  103  E".  Y.  600;  Keuka 
College  v.  Bay,  41  App.  Div.  200,  58  N.  Y.  Supp.  745 ;  Boosevelt  v.  Nius- 
haum,  75  App.  Div.  117.)  "  The  party  making  the  promise  is  bound  to 
nothing  until  the  promisee  within  a  reasonable  time  engages  to  do  or  else 
does  or  begins  to  do  the  thing  which  is  the  condition  of  the  first  promise. 
Until  such  engagement  or  such  doing,  the  promisor  may  withdraw  his 
promise  because  there  is  no  mutuality  and  therefore  no  consideration  for 
it.  But  if  without  any  promise  whatever  the  promisee  does  the  thing 
required,  then  the  promisor  is  bound  on  another  ground.  The  thing  done 
is  itself  a  completed  consideration,  and  the  original  promise  to  do  some- 
thing if  the  other  party  would  do  something  is  a  continuing  promise  until 
the  other  party  does  the  thing  required  of  him."  (1  Parsons  on  Contracts, 
8th  ed.,  p.  466.) 

It  is  upon  this  theory  principally  that  subscribers  to  funds  for  charitable, 
educational  or  religious  purposes  are  held  liable  upon  their  engagements. 
(See  Barnes  v.  Ferine,  12  IST.  Y.  18 ;  Hutchins  v.  Smith,  46  Barb.  235 ; 
Wilson  V.  Baptist  Education  Society  of  New  YorJc,  10  Barb.  308 ;  Boherts 
V.  CoU,  103  ]Sr.  Y.  600 ;  Eeuka  College  v.  Bay,  41  App.  Div.  200.) 

An  option  is  not  an  agreement  for  the  sale  of  property,  but  is  simply  a 
continuing  offer  or  contract  by  which  the  owner  stipulates  with  another 
that  he  shall  have  the  right  to  buy  the  property  at  a  fixed  price  within  a 
certain  time,  and  unless  it  be  founded  upon  a  consideration  it  may  be 
revoked  or  withdrawn  at  any  time  before  acceptance.  (Quick  v.  Wheeler, 
78  ISr.  Y.  300  ;  Benedict  v.  Pincus,  191  N.  Y.  377 ;  Pomeroy  v.  Newell,  117 
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App.  Div.  800;  Ganss  v.  Guffey  Petroleum  Co.,  125  App.  Div.  760.)  It 
■was  held  by  a  divided  court,  in  the  case  last  cited,  that  the  expenditure  of 
money,  hy  the  party  to  whom  the  option  was  given,  solely  for  the  purpose 
of  enabling  him  to  determine  whether  he  would  accept  the  ofFer  and  pur-- 
chase  the  property  at  the  stipulated  price,  did  not  furnish  such  a  con- 
sideration as  would  preclude  the  party  making  the  offer  from  withdrawing 
it  before  acceptance. 

§  IS.  Assent  of  parties;  in  general. 

To  constitute  a  valid  contract,  it  is  necessary  that  there  be  an  assent  of 
the  contracting  parties.  The  assent  of  the  parties  is  usually  the  result  of 
an  offer  by  one  party  and  an  acceptance  of  such  offer  by  the  other  party. 
When  the  parties  meet  each  other  personally,  the  conversation  between 
them  determines  whether  there  has  been  an  offer  and  acceptance  sufficient 
to  constitute  a  contract.  But,  when  the  parties  conduct  their  negotiations 
at  a  distance  by  letters  or  telegrams,  whether  there  has  been  such  a  meet- 
ing of  the  minds  as  to  constitute  a  contract  is  sometimes  a  difficult  ques- 
tion involving  the  construction  of  the  different  communications. 

In  order  to  establish  a  legal  contract  through  the  medium  of  correspond- 
ence, it  must  be  made  to  appear  that  there  was  not  only  a  plain,  unequivo- 
cal offer,  but  that  the  acceptance  of  such  an  offer  was  equally  plain  and 
free  from  abiguity.  In  other  words,  there  must  have  been  an  exact  meet- 
ing of  the  minds  of  the  contracting  parties,  in  respect  to  every  detail  of 
the  proposed  contract,  and  if  the  precise  thing  offered  was  not  accepted; 
or  if  the  acceptance  was  in  any  manner  qualified  by  conditions  or  reserva- 
tions, however  slight  they  may  have  been,  the  universal  rule  seems  to  be 
that  no  valid  contract  is  thereby  established,  but  that  such  a  modified  or 
qualified  acceptance  must  rather  be  treated  as  a  rejection  of  the  offer. 
(Myers  v.  Smith,  48  Barb.  614;  TJUman  v.  Day,  38  Hun,  298;  Myers  v. 
Trescott,  59  Hun,  395;  Sidney  Glass  Works  v.  Barnes  &  Co.,  86  Hun, 
374 ;  Chicago,  etc.,  B.  B.  Co.  v.  Dane,  43  IST.  Y".  240 ;  Barrow  Steamship 
Co.  v.  M.  G.  B.  Co.,  134  IST.  Y.  15 ;  Mahar  v.  Compton,  18  App.  Div.  536 ; 
Brudhaher  v.  James,  57  App.  Div.  527.) 

In  order  to  make  an  agreement  where  an  offer  is  made  by  one  party  to 
another  when  they  are  not  together,  the  acceptance  of  the  offer  by  the  other 
must  be  manifested.  It  is  not  necessary  that  the  acceptance  comes  to  the 
knowledge  of  the  party  making  the  offer  before  he  shall  be  bound,  if  the 
manifestation  of  the  acceptance  be  put  in  the  proper  way  of  reaching  him ; 
but  mental  determination,  not  put  in  course  of  indication  by  act  to  the 
other  party,  is  not  such  acceptance.      {White  v.  Corlies,  46  N.  Y.  467.) 

On  a  sale  of  goods  where  the  seller  understood  that  the  terms  of  the 
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sale  were  that  they  were  to  be  paid  for  in  a  note  indorsed  generally  by  the 
buyer,  but  the  buyer  understood  that  it  was  to  be  indorsed  without  recourse, 
it  was  held  that  there  was  no  contract,  and  as  the  goods  had  been  delivered 
to  the  buyer,  and  he  did  not  return  them,  he  was  liable  to  pay  for  them. 
(Baldwin  v.  Middleburger,  2  Hall,  176.)  Where  a  landlord  and  tenant 
mutually  suppose  that  they  have  agreed  upon  the  rent,  but  one  under- 
stands it  to  be  fixed  at  a  certain  rate,  and  the  other  at  a  lower  rate,  there 
is  no  agreement,  and  the  tenant  must  pay  as  much  as  the  premises  are 
reasonably  worth.  (Scranton  v.  Booth,  29  Barb.  171.)  That  which  is 
due  by  the  parties  under  a  supposed  contract,  where  there  was  such  mutual 
misunderstanding  that  their  minds  never  met  so  as  to  make  a  contract,  is 
not  binding.  {Fullerton  v.  Dalton,  58  Barb.  236.)  To  constitute  a 
binding  contract,  the  minds  of  the  parties  must  have  met  upon  every 
material  provision,  whether  of  primary  or  secondary  consequence,  con- 
tained in  it.      (Sanders  v.  Pottlitzer  Bros.  Fruit  Co.,  53  St.  Kep.  645.) 

Where  an  offer,  proposal  or  contract  is  expressed  in  clear  and  explicit 
terms,  matter  printed  in  small  type  at  the  top  or  bottom  of  the  office 
stationery  of  the  writer,  where  it  is  not  easily  seen,  which  is  not  in  the 
body  of  the  instrument  or  referred  to  therein,  is  not  necessarily  to  be  con- 
sidered as  a  part  of  such  offer,  proposal  or  contract.  (Sturtevant  Co.  v. 
Fireproof  Film  Co.,  216  N.  Y.  199.) 

§  16.  Assent  of  parties,  formal  contract  to  be  subsequently  drawn. 

Where  all  the  substantial  terms  of  a  contract  have  been  agreed  upon  by 
the  parties  to  a  negotiation,  and  nothing  is  left  for  future  negotiation  and 
settlement,  the  fact  that  it  was  the  understanding  that  the  contract  should 
be  formally  drawn  up  and  put  in  writing,  does  not  leave  the  transaction 
incomplete  and  without  binding  force,  in  the  absence  of  a  positive  agree- 
ment that  it  should  not  be  binding  until  so  reduced  to  writing  and  formally 
executed.  (Sanders  v.  Pottlitzer  Bros.  Fruit  Co.,  144  N.  Y.  209  ;  Disken 
V.  Herter,  73  App.  Div.  453,  77  N.  Y.  Supp.  300.)  But  it  is  always  com- 
petent for  the  parties  to  a  contract  to  agree  upon  the  method  of  its  execu- 
tion and  delivery,  and  if  any  material  stipulation  relating  thereto  remains 
unperformed  by  them,  the  instrument  will  not  take  effect  as  their  contract. 
(Brachett  v.  Barney,  28  IST.  Y.  333 ;  Whitford  v.  Laidler,  94  IST.  Y.  145 ; 
Ferguson  Contracting'  Co.  v.  Helderherg  Cement  Co.,  135  App.  Div.  494, 
120  ISr.  Y.  Supp.  317.) 

§17.  Assent  of  parties ;  fraud. 

An  instrument  procured  by  fraud,  trick  or  artifice,  or  executed  by  a 
party  in  such  a  state  of  intoxication  as  to  be  incapable  of  consenting  or 
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contracting,  is  invalid  as  between  the  parties  to  the  transaction.  These 
facts,  however,  do  not  always  constitute  a  defense  as  against  an  innocent 
person,  who  is  himself  free  from  any  fraud  or  negligence,  and  who  has 
advanced  money  or  property  to  another  upon  the  credit  afforded  hy  the 
instrument.  But  even  in  such  a  case,  the  person  who  has  signed  the  paper 
is  not  liable  upon  it  unless  it  is  found  that  he  failed  to  observe  proper  care 
and  caution,  and  was  chargeable  with  negligence  in  attaching  his  signature. 
If  he  actually  signed  the  paper,  though  procured  to  do  it  by  fraud,  and  is 
chargeable  with  negligence,  he  is  liable  to  an  innocent  party  who  acted  to 
his  prejudice  upon  the  face  of  the  instrument.  Such  cases  are  not  gov- 
erned by  the  rules  applicable  to  the  hona  fide  holder  of  negotiable  paper 
procured  by  fraud,  but  by  the  equitable  rule  that  where  one  of  two  innocent 
parties  must  suffer,  he  who  has  put  it  in  the  power  of  a  third  person  to 
commit  the  fraud  must  sustain  the  loss.  (Page  v.  Krekey,  137  '^.  Y. 
307.) 

§  18.  Interpretation  of  contracts ;  in  general. 

After  a  contract  has  been  proved,  it  is  many  times  necessary  to  ascertain 
what  the  contract  means.  'Eo  one  always  uses  words  in  such  a  manner 
that  their  meaning  is  never  a  question  of  doubt.  In  ascertaining  the  mean- 
ing of  a  contract,  the  intent  of  the  parties  is  sought,  and  rules  of  law  of 
more  or  less  force  have  been  developed  to  aid  in  determining  such  intent. 
In  construing  a  contract,  the  whole  instrument  is  to  be  considered,  for  the 
use  of  a  few  words  or  sentences  may  cloud  rather  than  clear  the  question. 
{Eoles  V.  Borough  Pack  Co.,  142  App.  Div.  765,  127  K  Y.  Supp.  671.) 
A  contract  is  to  be  construed  in  the  light  of  the  circumstances  surrounding 
its  execution,  but  this  rule  authorizes  only  a  just  construction  of  ita 
language  and  a  common  understanding  of  the  contracting  parties,  and  does 
not  permit  the  making  of  a  new  contract  or  a  reformation  of  it,  or  a  dis^ 
regard  of  its  terms.  {Mdune  v.  Unity  Press,  143  App.  Div.  94,  127  N.  Y. 
Supp.  1002.)  It  is  not  the  province  of  courts  to  change  the  terms  of  a 
contract  which  has  been  entered  into,  even  though  it  be  harsh  and  unrea- 
sonable, for  the  folly  or  wisdom  of  a  contract  is  not  for  the  courts  to  pass 
upon.  Its  terms,  however  burdensome,  must  be  enforced  if  such  is  the 
clear  meaning  of  the  language  used.  {Cohen  v.  Walworth,  95  Misc.  479, 
158  N.  Y.  Supp.  1081.) 

§  19.  Interpretation  of  contract;  intent  is  primary  consideration. 

The  primary  and  controlling  rule  in  the  construction  of  contracts  is  that 
the  intention  of  the  parties  shall  be  determined.  (  Qail  v.  Oail,  127  App. 
Div.  892,  112  ISr.  Y.  Supp.  96 ;  Hargraves  Mills  v.  Gordon,  137  App.  Div. 
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675,  122  ]Sr.  Y.  Supp.  245 ;  People  ex  rel.  New  York  Central,  etc.,  B.  Co. 
V.  Walsh,  211  N.  Y.  90.)  The  great  object,  and  practically  the  only 
foundation  of  rules  for  the  construction  of  contracts,  is  to  arrive  at  the 
intention  of  the  parties.  (Oillet  v.  Bank  of  America,  160  !N.  Y.  549; 
Worthington  v.  Hermann,  89  App.  Div.  627,  88  N.  Y.  Supp.  76.)  It 
is,  therefore,  held  that  in  the  construction  of  contracts  it  is  the  duty  of  the 
court  to  put  itself,  as  near  as  may  be,  in  the  situation  of  the  parties,  and 
from  a  consideration  of  the  surrounding  circumstances  and  the  occasion 
and  apparent  object  of  the  parties,  determine  therefrom  the  meaning  and 
intent  of  the  language  employed  in  framing  the  agreement.  (Smith  v. 
Kerr,  108  K  Y.  31;  Solomon  Tobacco  Co.  v.  Cohen,  95  App.  Div.  297,  88 
IST.  Y.  Supp.  641. )  All  rules  of  interpretation  of  a  contract  are  aimed  to 
one  purpose  and  that  is  to  discover  the  intention  of  the  parties.  One 
element  of  a  contract  may  be  more  helpful  than  another  to  indicate  inten- 
tion. To  certain  types  of  agreements  the  courts  have  ascribed  greater  rela- 
tive potency,  so  that  in  the  absence  of  other  overmastering  terms  they  by 
their  own  force  establish  intention,  but  no  rule  is  per  se  determinative. 
(Clark  V.  West,  137  App.  Div.  23,  122  IST.  Y.  Supp.  380.)  A  contract  of 
guaranty  is  to  be  construed  by  the  same  rules  as  govern  the  construction  of 
other  contracts,  that  is,  the  intention  of  the  parties  is  to  be  ascertained 
and  enforced  if  it  be  lawful  and  adequately  expressed.  (Clausen  v.  Title 
Guaranty  &  Surety  Co.,  168  App.  Div.  569, 153  N.  Y.  Supp.  835.) 

§  20,  Interpretation  of  contracts;  construction  against  party  preparing 
contract.    • 

Where  a  contract  is  so  manifestly  ambiguous  that  reasonable  and  intelli- 
gent men  would  honestly  difPer  as  to  its  meaning,  the  doubt  should  be 
resolved  against  the  party  who  prepared  and  executed  the  agreement  and 
is  responsible  for  the  language  used.  (Kratzenstein  v.  Western  Assurance 
Co.,  116  IST.  Y.  54;  United  Waterworks  Co.  v.  Omaha  Water  Co.,  164 
]Sr.  Y.  41 ;  Industrial  &  General  Trust  Co.  v.  Tod,  180  E".  Y.  215 ;  Jack- 
son V.  Builders'  Wood-working  Co.,  91  Hun,  435,  36  IST.  Y.  Supp.  227 ; 
Comey  v.  United  Surety  Co.,  217  IST.  Y.  268 ;  Elwood  v.  Goldmam.,  217 
"E.  Y.  585 ;  Staten  Island  Shipbuilding  Co.  v.  Spearin,  149  App.  Div. 
854,  134  N.  Y.  Supp.  98.)  The  reason  for  this  rule,  that  the  language  of 
an  instrument  is  to  be  construed  against  the  person  who  proposes  it  rather 
than  against  the  person  who  is  invited  to  accept  it,  is  that  men  are  sup- 
posed to  take  care  of  themselves  and  he  who  chooses  the  words  ought  to 
be  held  to  a  strict  interpretation  of  them  rather  than  he  who  accepts  them. 
(Staten  Island  Shipbuilding  Co.  v.  Spearin,  149  App.  Div.  854,  134 
]Sr.  Y.  Supp.  98.)      Where  fruit  trees  are  sold  by  a  traveling  agent,  any 
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ambiguity  in  the  contract  embodied  in  a  printed  form  is  to  be  construed 
in  favor  of  the  buyer.  {Sanford  v.  Brown  Bros.  Co.,  134  App.  Div.  652, 
119  N^.  Y,  Supp.  333.)  Where  a  contract  is  drawn  by  the  defendant's 
lawyers  and  tendered  to  the  plaintiff  with  the  assurance  that  his  future 
for  the  next  five  years  would  be  secure,  if  its  meaning  is  doubtful,  the 
contract  is  to  be  construed  most  favorably  for  the  plaintiff.  (Morcm  v. 
Standard  Oil  Co.,  211  IST.  Y.  187.) 

It  is  a  general  rule  of  law  that  where  the  language  of  a  promisor  may 
be  understood  in  more  senses  than  one,  it  is  to  be  interpreted  in  the  sense 
in  which  he  had  reason  to  suppose  it  was  understood  by  the  promisee. 
(Gillet  v.  BanJc  of  America,  160  IST.  Y.  549,  555;  Tracy  v.  First  Nat. 
Bank,  48  App.  Div.  285,  62  E".  Y.  Supp.  657;  White  v.  Hoyt,  73  K  Y. 
505;  Stanton  v.  Erie  R.  Co.,  131  App.  Div.  879,  116  K  Y.  Supp.  375; 
Wolf  V.  United  States  Casualty  Co.,  101  Misc.  541,  167  K  Y.  Supp.  673.) 
If  it  is  doubtful,  in  view  of  the  general  tenor  of  an  instrument  and  the 
relations  of  the  contracting  parties,  whether  given  words  were  used  in  an 
enlarged  or  restricted  sense,  other  things  being  equal,  that  construction 
should  be  adopted  which  is  most  beneficial  to  the  promisee.  (Hoffman 
v.  Aetna  Ins.  Co.,  32  N.  Y.  405 ;  Belden  v.  Burhe,  72  Hun,  51.) 

§21.  Interpretation  of  contracts ;  practical  construction. 

It  has  many  times  been  held  that  the  practical  construction  put  upon  a 
contract  by  the  parties  to  it  is  sometimes  almost  conclusive  as  to  its  mean- 
ing^ and  that  there  is  no  surer  way  to  find  out  what  the  parties  mean  than 
to  see  what  they  have  done.  (Fox  v.  Coggeshall,  95  App.  Div.  410,  88 
K  Y.  Supp.  676;  Nicoll  v.  Sands,  131  IST.  Y.  24;  Insurance  Co.  v. 
Butcher,  95  U.  S.  273 ;  Maloney  v.  Iroquois  Brewing  Co.,  63  App.  Div. 
454,  71  N".  Y.  Supp.  1098 ;  Woolsey  v.  Funke,  121  IST.  Y.  87 ;  Sattler  v. 
Halloch,  160  K  Y.  291 ;  Matter  of  Eurela  Mower  Co.,  86  Hun,  309 ; 
McClanathan  v.  Friedel,  85  Hun,  175 ;  Hargraves  Mills  v.  Gordon,  137 
App.  Div.  695,  122  N.  Y.  Supp.  245 ;  Schachne  v.  Chamber  of  Commerce 
Corp.,  102  Misc.  197,  168  K  Y.  Supp.  791.)  If  ambiguity  exists  in  a  con- 
tract, the  practical  construction  put  upon  it  by  the  subsequent  conduct  of 
the  parties  thereto  is  a  valuable  aid  in  determining  its  true  meaning. 
(Jarvie  v.  ArhucUe,  163  App.  Div.  199,  148  N.  Y.  Supp.  189.)  But 
it  is  only  where  the  language  of  a  contract  is  indefinite  or  ambiguous  that 
the  acts  of  the  parties  in  carrying  it  out  are  received  as  a  practical  con- 
struction of  it.  (Hill  v.  Priestly,  52  ~R.  Y.  635;  Maloney  v.  Iroquois 
Brewing  Co.,  63  App.  Div.  454;  Elefante  v.  Pizitz,  182  App.  Div.  819, 
169  N.  Y.  Supp.  910.) 
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§  22.  Interpretation  of  contracts;  reasonable  construction  sought. 

It  is  a  general  rule  of  construction  that  the  words  of  a  contract  will  be 
given  a  reasonable  construction  where  that  is  possible,  rather  than  an 
unreasonable  one,  and  also  that  the  court  will  endeavor  to  give  a  con- 
struction most  equitable  to  both  parties,  instead  of  a  construction  which 
would  give  one  of  them  an  unfair  or  unreasonable  advantage  over  the 
other.  (Fleischman  v.  Furgueson,  223  1^.  Y.  236;  Heller  v.  Kalisch, 
141  App.  Div.  205,  125  IST.  Y.  Supp.  1057.)  Where  there  is  an  uncer- 
tainty or  doubt  as  to  the  meaning  of  words  or  phrases  used  in  a  oontraet, 
in  seeking  for  the  intent  of  the  parties  as  evidenced  by  the  words  used,  the 
fact  that  a  construction  contended  for  would  make  the  contract  unreason- 
able, and  place  one  of  the  parties  entirely  at  the  mercy  of  the  other,  may 
properly  be  taken  into  consideration.  {Russell  v.  Allerton,  108  N.  Y. 
288;  Pollock  v.  Penn.  Iron  Works  Co.,  13  Misc.  194;  Eeyn  v.  N.  Y. 
Life  Ins.  Co.,  192  IST.  Y.  1;  Schoelikopf  v.  Coatsworth,  166  K  Y.  77.) 

§  23.  Interpretation  of  contracts ;  reference  to  usage. 

When  the  usage  in  relation  to  matters  embraced  in  a  contract  is  rea- 
sonable, uniform  and  well  settled,  not  in  opposition  to  fixed  rules  of  law, 
nor  in  contradiction  of  the  expressed  terms  of  a  contract,  and  when  the 
usage  is  so  far  established  and  known  to  the  parties  that  it  may  be  sup- 
posed that  the  contract  was  made  in  reference  to  it,  it  is  deemed  to  form 
a  part  of  the  contract,  and  may  be  shown  in  order  to  enable  the  court  to 
declare  what  the  contract  expressed  to  the  parties.  There  are  usages,  so 
restricted  to  locality,  trade  or  business,  that  a  party  ignorant  of  them  is 
not  presumed  to  have  contracted  with  reference  to  them.  (Booth  Bros. 
V.  Baird,  87  Hun,  452.) 

§  24.  Interpretation  of  contracts ;  general  and  specific  words. 

Where  words  of  general  description  are  associated  with  words  of  par- 
ticular description,  the  general  words,  in  the  absence  of  anything  clearly 
manifesting  a  contrary  intent,  are  to  be  construed  and  limited  so  as  to  be 
ejusdem  generis  with  the  particular  words.  (Belden  v.  Burke,  72  Hun, 
51,  83,  25  N".  Y.  Supp.  601 ;  Ducker  v.  Del  Oenovese,  93  App.  Div.  575, 
578.)'  But,  while  it  is  a  well-established  rule  of  construction  that  general 
expressions  in  a  contract  will  be  restricted  by  particular  descriptions  or 
additions  following  them,  like  other  rules  of  construction,  the  rule  is 
applied  to  determine  the  intent  of  the  parties  and  not  to  thwart  such 
intent.  When  applied  it  does  not  destroy  entirely  the  force  of  the  general 
words,  but  limits  their  force  so  that  they  cover  only  the  class  in  which  the 
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particular  words  fall.     (^Davids  Co.  v.  Hoffman-LaBoche  Chemical  Works, 
97  Misc.  33,  160  N.  Y.  Supp.  973.) 

§  25.  Interpretation  of  contracts;  conflict  between  written  and  printed 
portions. 

In  construing  instruments  which  are  in  part  printed  and  in  part  written 
on  printed  blanks,  a  preference  should  be  given  to  the  written  part. 
{Harper  v.  Albany  Mutual  Ins.  Co.,  17  1^.  Y.  194;  Weisser  v.  Maitland, 
3  Sandf.  318,  322;  Heyn  v.  New  York  Life  Ins.  Co.,  192  IST.  Y.  1; 
Kratzenstein  v.  Western  Assurance  Co.,  116  IST.  Y.  54,  57.)  This  rule  is 
applied  with  great  liberality,  where  it  appears  that  the  printed  matter 
is  in  obscure  type  or  placed  where  it  would  not  be  likely  to  be  seen,  or 
where  the  printed  matter  was  evidently  not  intended  to  be  incorporated 
in  the  contract.  In  such  cases,  the  printed  matter  is  accorded  little 
influence  in  changing  the  clear  and  explicit  language  of  the  contract, 
{Poel  V.  Brunswick-Balke-CoUender  Co.,  216  IST.  Y.  310.)  When  repug- 
nancy exists  between  the  written  and  printed  clauses  of  an  instrument, 
that  which  is  written  prevails  over  that  which  is  printed,  but  because  there 
was  a  conflict  between  the  printed  and  written  clauses  as  to  the  date  of 
delivery  it  does  not  follow  that  all  the  other  printed  clauses  of  the  con- 
tract are  to  be  disregarded.  The  instrument  is  to  be  construed  as  a  whole 
and  effect  is  to  be  given  to  every  word  and  expression  contained  in  it 
where  there  is  no  irreconcilable  conflict.  {Poel  v,  Brunswick-Balke- 
Collender  Co.,  216  N.  Y.  310.)  If  the  whole  contract  can  be  construed 
together  so  that  the  written  words  and  those  printed  make  an  intelligible 
contract,  such  construction  should  be  adopted,  because  the  intention  of  the 
parties  is  presumed  to  be  alive  and  active  throughout  the  whole  instru- 
ment, and  it  is  presumed  that  no  averments  are  anywhere  inserted  without 
meaning  and  without  use.      (Hutt  v.  Zimmer,  78  Hun,  23.) 

§  26.  Interpretation  of  contracts;  agreement  for  liquidated  damages. 

An  agreement  for  stipulated  damages,  for  the  breach  of  a  contract, 
necessarily  implies  that  they  are  to  be  received  in  satisfaction  of  and 
complete  compensation  for  the  breach  to  which  such  stipulation  is  applica- 
ble.     (Shiell  V.  McNitt,  9  Paige,  101.) 

Where  a  contract  contains  an  express  stipulation  that  in  case  of  a 
bleach  of  the  contract  the  party  in  default  shall  pay  to  the  other  a  speci- 
fied sum  as  liquidated  damages,  the  language  used  is  not  necessarily  con- 
trolling in  respect  to  the  construction  of  the  contract  in  this  regard  or  the 
amount  recoverable  as  damages.  Such  provision  will  be  treated  as  liqui- 
dated damages  only  in  those  cases  where  from  the  nature  of  the  trans- 
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action  the  actual  damages  consequent  upon  a  breach  of  the  contract  are 
incapable  of  accurate  measurement,  or  where  the  sum  specified  in  the 
instrument  is  not  out  of  all  proportion  to  any  damages  which  could 
possibly  arise  from  the  breach.  In  the  cases  where  these  general  features 
do  not  exist,  the  tendency  of  the  courts  is  to  treat  the  stipulation  not  as 
providing  for  liquidated  damages,  but  in  the  nature  of  a  penalty.  Where 
the  language  of  such  a  provision  specifying  the  amount  of  damages  to  be 
paid  in  case  of  a  breach  of  the  contract  is  clear  and  explicit  to  that  effect, 
the  amount  is  to  be  deemed  liquidated  damages  when  the  actual  damages 
contemplated  at  the  time  the  agreement  was  made  are  in  their  nature 
uncertain  and  unaseertainable  with  exactness  and  may  be  dependent  upon 
extrinsic  considerations  and  circumstances,  and  the  amount  is  not  on  the 
face  of  the  contract  out  of  all  proportion  to  the  probable  loss.  (Curtis  v. 
Van  Bergh,  161  JST.  T.  47 ;  Ward  v.  Hudson  Eiver  Bldg.  Co.,  125  IST.  Y. 
230 ;  Caesar  v.  BuUson,  174  IST.  Y.  492.) 

§  27.  Interpretation  of  contracts;  provision  giving  one  party  right  to 
construe  contract. 

No  effectual  provision  can  be  inserted  in  any  contract  which  confers 
upon  one  of  the  parties  the  right  to  construe  the  contract  and  makes  the 
construction  by  such  party  final.  No  one  can  be  made  by  contract  the 
final  judge  of  his  own  acts.  The  effect  of  such  provision  is  to  make  the 
construction  of  the  contract  by  the  party  to  whom  the  power  is  given  final 
in  case  he  acts  in  good  faith,  but  not  otherwise.  (Industrial  &  General 
Trust  V.  Tod,  180  N.  Y.  215.) 

§  28.  Validity  of  contracts ;  in  general. 

All  contracts  or  agreements  which  have  for  their  object  anything  which 
is  repugnant  to  justice,  or  against  the  general  policy  of  the  common  law, 
or  contrary  to  the  provisions  of  any  statute,  are  void ;  and  whenever  a  con- 
tract or  agreement  is  entered  into  with  a  view  to  contravene  any  of  these 
general  principles,  there  is  no  form  of  words,  however  artfully  introduced 
or  omitted,  which  can  prevent  the  courts  from  investigating  the  truth  of 
the  transaction.      (Gray  v.  HooTe,  4  N.  Y.  449.) 

It  is  a  general  rule  that  illegal  or  prohibited  contracts  are  void  although 
not  expressly  so  declared  by  statute.  (Barton  v.  Port  Jachsouj  etc..  Plank 
Boad  Co.,  17  Barb.  397;  Oneida  Bank  v.  Ontario  Bank,  21  N.  Y.  495; 
Rorton  v.  Erie  E.  B.  Co.,  65  App.  Div.  590;  Sirhin  v.  Fourteenth  Street 
Store,  124  App.  Div.  384 ;  Swing  v.  Dayton,  124  App.  Div.  58.)  To  this 
rule  there  are  exceptions.      A  contract  by  a  corporation  endeavoring  to 
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practice  law  in  prohibition  of  section  280  of  the  Penal  Law  is  invalid  and 
will  not  be  enforced.  {United  States  Title  Guaranty  Co.  v.  Brown,  86 
Misc.  287,  149  N.  Y.  Supp.  186.) 

Parol  evidence  is  always  competent  to  show  that  the  consideration  for 
a  written  contract  is  illegal,  for,  if  a  different  rule  prevailed,  the  parties 
to  an  illegal  contract  could  make  them  enforceable  by  the  simple  device  of 
putting  them  in  writing  and  using  such  words  as  would  conceal  or  omit 
the  illegal  objects  sought  to  be  accomplished.  (Si.  Hubert  Guild  v.  Quinn, 
64  Misc.  336,  118  IST.  Y.  Supp.  582.)  The  validity  of  a  contract  is  to 
be  determined  as  of  the  time  when  it  was  made.  (Appleton  &  Co.  v. 
Warlassa,  92  Misc.  42,  155  N.  Y.  Supp.  987.) 

§  29.  Validity  of  contracts ;  contracts  against  good  morals. 

Contracts  against  good  morals  are  frequently  held  to  be  void.  Thus 
a  contract  letting  premises  for  purposes  of  prostitution  is  void.  ( Updyhe 
V.  Campbell,  4  E.  D.  Smith,  570.)  And,  where  the  consideration  of  a 
contract  is  the  compounding  of  a  felony,  the  contract  cannot  be  enforced. 
(Strauss  Linotyping  Co.  v.  Schwalbe,  159  App.  Div.  347,  144  N.  Y. 
Supp.  549;  Catskill  Nat.  Bank  v.  Lasher,  165  App.  Div.  548,  151  IST.  Y. 
Supp.  191 ;  Doucet  v.  Massachusetts  Bonding  &  Ins.  Co.,  180  App.  Div. 
599,  167  !N^.  Y.  Supp.  892.)  Where  the  consideration  of  a  contract  is 
the  agreement  not  to  prosecute  one  for  a  felony,  the  contract  is  void  in  ita 
inception  and  continues  void  and  cannot  be  given  validity  by  ratification. 
{Strauss  Linotyping  Co.  v.  Schwalbe,  159  App.  Div.  347,  144  I^,  Y. 
Supp.  549.) 

A  contract  for  forbidden  work  on  Sunday  is  void  and  not  capable  of 
ratification.  {Hamilton  v.  Gridley,  54  Barb.  542.)  Where  by  a  con- 
tract it  was  agreed  that  for  the  work  of  seven  days  constituting  a  week, 
from  a  certain  time  to  a  certain  time,  one  of  the  parties  thereto  should  be 
guaranteed  and  receive  compensation  to  be  paid  weekly,  the  contract  cannot 
consistently,  with  the  intent  of  the  parties,  be  construed  to  give  an  option  to 
the  party  to  whom  the  guaranteed  amount  was  to  be  paid  to  work  on 
Sundays  or  not  as  he  chose.  And,  where  by  the  operation  of  the  contract 
Sundays  came  within  its  terms,  the  contract  was  void  and  the  guaranty 
could  not  be  enforced.     {McClanathan  v.  Friedel,  85  Hun,  175.) 

A  contract  for  the  sale  of  obscene  literature  is  against  good  morals  and 
is  void.  But  the  sale  of  those  books  which  are  generally  considered  as 
literary  classics  is  not  forbidden,  though  present-day  views  of  morality 
may  condemn  them.  {St.  Hubert  Guild  v.  Quinn,  64  Misc.  336,  118 
N.  Y.  Supp.  682.) 
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§  30.  Validity  of  contracts ;  contracts  against  public  policy. 

Contracts  against  public  policy  are  of  a  class  that  cannot  be  enforced. 
Thus,  it  would  be  contrary  to  a  sound  public  policy  to  recognize  and  to 
enforce  an  agreement  to  recompense  a  party  for  giving  his  evidence  in 
an  action  to  be  commenced  (Lyon  v.  Hussey,  82  Hun,  15 ;  Cowles  v. 
Rochester  Folding  Box  Co.,  179  IST.  Y.  87 ;  Laffin  v.  Billington,  86  N.  Y. 
Supp.  267,  14  'E.  Y.  Am.  Cases,  360)  ;  or  to  enforce  an  agreement  to  pay 
an  expert  a  stated  sum  for  making  an  appraisal  of  certain  property,  vs^here 
one  condition  of  the  agreement  is  that  his  testimony  shall  give  a  value 
substantially  less  than  the  testimony  of  an  opposing  expert  {Hough  v. 
State  of  New  York,  145  App.  Div.  718,  130  IS.  Y.  Supp.  407)  ;  or  to 
enforce  an  agreement  to  refer  all  matters  of  difference  or  dispute  which 
may  arise  to  arbitration  (Delaware  &  Hudson  Canal  Co.  v.  Pennsylvania 
Coal  Co.,  50  ]Sr.  Y.  250;  Beward  v.  City  of  Rochester,  109  JST.  Y.  164; 
National  Contracting  Co.  v.  Hudson  River  Water  Power  Co.,  192  JST.  Y. 
209 ;  Sutro  v.  Balk,  151 IST.  Y.  Supp.  764) ;  or  any  contract  which  provides 
for  the  sale  by  an  individual  of  the  right  given  to  him  with  others  by 
legislative  enactment  to  give  or  withhold  his  consent  to  any  project  affect- 
ing a  public  interest  and  where  the  giving  or  withholding  of  such  consents 
may  become  the  basis  of  governmental  action  (Biggs  v.  Ryan,  121  N.  Y. 
301) ;  or  any  contract  which  has  for  its  object  the  procuring  of  legislative 
action  (Veasey  v.  Allen,  61  App.  Div.  119;  Mills  v.  Mills,  40  JST,  Y. 
543) ;  or  contracts  by  which  the  parties  to  them  combine  for  the  purpose 
of  creating  a  monopoly  in  restraint  of  trade,  to  prevent  competition,  to 
control  and  thus  to  limit  production,  to  increase  prices  and  maintain 
them.  (Cummings  v.  Union  Blue  Stone  Co.,  164  N.  Y.  401  and  cases 
cited.)  While  contracts  between  vendor  and  vendee  in  restraint  of  trade 
will  be  upheld,  they  are  not  to  be  treated  with  special  indulgence.  They 
are  intended  to  secure  to  the  purchaser  of  the  good  will  of  a  trade  or  busi- 
ness a  guaranty  against  competition  by  the  vendor.  When  this  object  is 
accomplished  in  the  absence  of  any  further  precise  and  clear  stipulation, 
it  will  not  be  presumed  that  more  was  intended.  (Greenfield  v.  Gillman, 
140  ]Sr.  Y.  168.) 

In  order  to  invalidate  a  contract  on  the  ground  that  it  is  immoral  or 
against  public  policy,  it  should  appear  that  the  agreement  itself  con- 
templated illegal  acts  or  acts  condemned  as  against  good  morals  or  public 
policy ;  it  is  not  sufficient  that  acts  were  done  which  might  be  condemned. 
(Appleton  &  Co.  v.  Warlasse,  92  Misc.  42,  155  N.  Y.  Supp.  987.) 

A  provision  in  a  lease  that  it  shall  not  be  put  in  evidence  in  an  action 
between  the  parties  relating  to  the  subject  matter  thereof,  is  not  enforce- 
able, for  the  court  cannot  permit  itself  to  be  ousted  of  the  right  to  consider 
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competent  evidence  by  a  provision  in  a  contract  that  it  shall  not  be  put  in 
evidence.  {Leak,  etc..  Orphan  Rouse  v.  Hoyle,  79  Misc.  301,  139  N.  Y. 
Supp.  1098.) 

§  31.  Validity  of  contracts;  enforcement  of  illegal  contract. 

It  is  a  general  rule  that  the  courts  will  not  aid  either  party  in  enforcing 
an  illegal  executory  contract;  nor,  if  executed,  will  they  aid  either  party 
in  setting  it  aside  or  in  recovering  back  what  has  passed  under  it.  (Nellis 
V.  Clark,  4  Hill,  424;  Haynes  v.  Budd,  83  IST.  Y.  251;  Woodworih  v, 
Bennett,  43  JST.  Y.  273 ;  Knowleton  v.  Congress  &  Empire  Spring  Co., 
57  N.  Y.  518;  Goodrich  v.  Houghton,  134  IST.  Y.  115;  Materne  v.  Hor- 
witz,  101  1:^.  Y.  469 ;  Doucet  v.  Massachusetts  Bonding  &  Ins.  Co.,  180 
App.  Div.  599,  167  IST.  Y.  Supp.  892.)  This  rule  applies  where  the 
parties  to  the  illegal  contract  are  equally  in  fault  and  equally  guilty  of 
violating  the  statute;  and  the  court  will,  under  certain  circumstances, 
relieve  a  party  to  a  contract  which  the  other  party  was  prohibited  by 
statute  from  making.  {Tracy  v.  Talmage,  14  N.  Y.  162;  Curtis  v. 
Leaviti,  15  IST.  Y.  9 ;  Sacketts  Harbor  Bank  v.  Codd,  18  N.  Y.  240 ;  Irwin 
V.  Curie,  171  N.  Y.  409.)  Therefore,  when  a  contract,  otherwise  unob- 
jectionable, is  prohibited  by  a  statute  which  imposes  a  penalty  upon  one 
of  the  parties  only,  the  other  is  not  in  pari  delicto,  and  where  the  contract, 
is  not  malum  in  se  he  may  recover  as  upon  an  implied  assumpsit  against 
the  party  prohibited  or  upon  whom  the  penalty  is  imposed  for  any  money 
or  property  which  he  has  advanced  upon  such  contract.  (Akers  v.  Mutual 
Ufe.Ins.  Co.,  59  Misc.  273 ;  112  N.  Y.  Supp.  254.) 

§  32.  Contracts  void  and  contracts  voidable. 

A  contract  may  be  void,  or  it  may  be  merely  voidable,  and  there  is  a 
broad  distinction  between  the  two  as  to  the  rights  and  liabilities  of  the 
parties. 

Using  the  term  in  its  exact  sense,  and  limiting  it  to  the  parties  them- 
selves, a  void  contract  is  binding  upon  neither  party  and  cannot  be  ratified. 
Even  if  ratified  in  form  by  both,  it  would  be  a  new  contract  and  would 
take  effect  only  from  the  date  of  the  attempt  at  ratification.  A  voidable 
contract,  on  the  other  hand,  binds  one  party  but  not  the  other,  and  the 
latter  may  rescind  or  ratify  at  pleasure.  (Blinn  v.  Schwarz,  177  E".  Y. 
252,  259.) 

Contracts  to  defraud  creditors,  contracts  made  under  duress  or  while 

one  of  the  parties  was  intoxicated  and  the  like,  are  not  void  but  voidable 

at  the  option  of  the  injured  party,  while  contracts  to  do  acts  forbidden  by 

law,  such  as  refusing  to  obey  a  subpoena,  are  utterly  void.     (Blinn  v. 
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Bchwarz,  177  ]Sr.  Y.  252,  259.)  A  contract  procured  by  duress  exercised 
by  means  of  threats  is  not  void  but  voidable;  and  as  a  general  rule  only 
the  party  upon  whom  the  duress  was  exercised  may  take  advantage  of  it 
to  avoid  the  contract.  The  right  of  avoidance  is  purely  personal  to  the 
party  coerced,  who  must  act  within  a  reasonable  time  to  avoid  the  con- 
tract. {Colon  (&  Co.  V.  East  One  Hundred  and  Eighty-ninth  Street  Bldg. 
Co.,  141  App.  Div.  441,  126  N.  Y.  Supp.  226.) 

The  contracts  of  infants  are  not  absolutely  void  but  only  voidable. 
{Parsons  v.  Teller,  111  App.  Div.  637.)  As  to  contracts  purely  executory 
it  must  be  shown  that  an  infant  party  ratified  them  after  he  became  of 
age  before  they  can  be  enforced  against  him.  {Beardsley  v.  Hotchlciss, 
96  N.  Y.  201.)  An  executory  contract  relating  to  the  personal  property 
of  an  infant  may  be  avoided  by  the  infant  during  infancy.  {Bool  v.  Mix, 
17  Wend.  119 ;  Stafford  v.  Boof,  9  Cow.  626 ;  Chapin  v.  Shafer,  49  IST.  Y. 
407;  Petvie  v.  Williams,  88  Hun,  292,  34  N",  Y.  Supp.  670.)  The  privi- 
lege thus  allowed  to  infants  by  the  law  is  entirely  for  their  benefit  and 
protection,  and  other  parties  cannot  set  it  up  for  their  own  benefit.  {Jack- 
son V.  Carpenter,  11  Johns.  539,  543.)  As  to  the  executed  contracts  of 
infants,  such  as  deeds  of  lands  or  conveyances  of  personal  property,  they 
will  generally  be  deemed  to  be  ratified  unless  disaffirmed  during  infancy 
or  within  a  reasonable  time  thereafter.  {Beardsley  v.  Hotchlciss,  96  N.  Y. 
201,  211.)  On, arriving  at  full  age  they  may  ratify  and  confirm  their 
contracts  or  rescind  and  break  through  them  as  shall  seem  most  for  their 
advantage  {Jackson  v.  Carpenter,  11  Johns.  539 ;  Green  v.  Oreen,  69 
N.  Y.  533)  though  the  ordinary  rule  is  that  although  an  infant  may 
rescind  an  executed  contract  at  will,  he  must  restore  or  offer  to  restore  to 
the  party  with  whom  he  contracted  what  he  received  under  the  contract. 
{Mutual  Milk  &  Cream  Co.  v.  Prigge,  112  App.  Div.  652,  98  IST.  Y.  Supp. 
458;  Bice  v.  Butler,  160  IS]".  Y.  578;  Pierce  v.  Lee,  36  Misc.  870; 
Crummey  v.  Mills,  40  Hun,  370 ;  Wheeler  &  Wilson  Mfg.  Co.  v.  Jacobs, 
2  Misc.  236.) 

Contracts  of  lunatics  and  infants  are  similar  in  their  character  and  in 
their  effect  on  the  contracts  of  the  parties.  The  deed  of  a  person  of 
unsound  mind  who  has  not  been  judicially  declared  incompetent  is  void- 
able, and  not  absolutely  void.  {Blirm  v.  Schwarz,  177  IT.  Y.  252 ;  Smith 
V.  Byan,  191  IST.  Y.  452 ;  Lewis  v.  Byan,  123  App.  Div.  497.) 

§  33.  Modification  of  contract. 

Before  the  breach  of  a  written  contract  not  under  seal,  it  may  be 
modified,  or  the  performance  thereof  wholly  waived  by  the  oral  agreement 
of  the  parties,  provided  the  substituted  contract  is  not  one  which  the 
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Statute  of  Frauds  require  to  be  in  writing.  (Farrington  v.  Brady,  11 
App.  Div.  1,  42  E".  Y.  Supp.  385 ;  Eagle  Iron  Works  v.  Farley,  83  App. 
Div.  82,  82  K  Y.  Supp.  603 ;  Solomon  v.  Valleite,  152  E".  Y.  147.)  But 
a  contract  or  covenant  under  seal  cannot  be  modified  by  a  parol  unexecuted 
agreement  {Voege  v.  Ronalds,  83  Hun,  114,  31  N.  Y,  Supp.  353;  Coe  v. 
Eohby,  1  Hun,  157,  72  IST.  Y.  141;  Smith  v.  Kerr,  33  Hun,  567,  571, 
108  ]Sr.  Y.  31;  Delacroix  v.  Bulhley,  13  Wend.  71;  Dodge  v,  CramdaU, 
30  ]Sr.  Y.  306,  307;  Farrington  v.  Brady,  11  App.  Div.  1;  Howie  v. 
KasnowHz,  83  App.  Div.  295)  ;  but  an  executed  parol  modification  of  a 
sealed  instrument  is  valid  and  enforceable.  {Davis  v.  Bingham,  39  Misc. 
299 ;  McCreery  v.  Day,  119  K  Y.  1 ;  McKenzie  v.  Harrison,  120  N.  Y. 
260.) 

A  written  unsealed  agreement  containing  a  stipulation  that  no  modifica- 
tion thereof  should  be  binding  unless  in  writing  duly  accepted  by  the 
parties,  may  be  orally  modified  by  the  assent  of  the  parties.  {General 
El.  Co.  V.  Nat.  Contracting  Co.,  178  N.  Y.  369.) 

§  34.  Rescission  of  contract. 

One  who  has  been  induced  to  enter  into  a  contract  by  means  of  fraud- 
ulent representations  may  rescind  the  contract  on  discovery  of  the  fraud. 
(Hutcheon  v.  Johnson,  33  Barb.  392.)  A  contract,  although  fraudulently 
procured,  is  not  void,  but  is  voidable  at  the  election  of  the  party  defrauded. 
He  may  either  affirm  or  disaffirm  the  contract,  but  he  cannot  do  both,  either 
in  whole  or  in  part.  He  should  make  his  election  at  the  earliest  moment 
after  discovery  of  the  fraud  and  so  proceed  thereafter  that  there  may  be 
no  question  as  to  whether  he  has  elected  to  affirm  Or  disaffirm  the  contract. 
The  taking  of  any  benefit  under  the  contract  after  knowledge  of  the  fraud, 
or  changing  the  condition  of  the  property  which  is  the  subject  matter  of 
the  contract,  is  a  ratification  of  it.  {Cobh  v.  Hatfield,  46  K  Y.  533; 
Masson  v.  Bovet,  1  Denio,  69;  Outcault  v.  Bonheur,  120  App.  Div.  168.) 

Effective  rescission  requires  a  lawful  right  to  rescind,  due  notice  of 
an  intention  to  rescind,  and  the  restoration  of  benefits  received  by  the 
party  attempting  to  rescind  so  that  the  other  party  may  be  placed  in  statu 
quo.  Even  if  the  most  complete  right  of  rescission  exists,  it  cannot  be 
exercised  without  a  return  or  an  offer  to  return  such  benefits.  {Cox  v. 
Stohes,  156  N.  Y.  491,  506;  Cobh  v.  Hatfield,  46  IST.  Y.  533;  Baker  v. 
Bobbins,  2  Denio,  136 ;  Gould  v.  Cayuga  County  Nat.  Bank,  86  N.  Y.  75  ; 
Moyer  v.  Shoemaker,  6  Barb.  319 ;  Getty  v.  Devlin,  54  N.  Y.  403,  415 ; 
Outcault  V.  Bonheur,  120  App.  Div.  168;  Hogan  v.  Weyer,  5  Hill,  390.) 
To  retain  any  part  of  that  which  has  been  received  upon  the  contract  is 
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incompatible  with  its  rescission.  (Masson  v.  Bovet,  1  Denio,  69 ;  Voorhies 
V.  Earl,  2  Hill,  288;  Hogan  v.  Weyer,  5  Hill,  389.)  The  tender  of  that 
which  was  received  under  the  contract  must  be  without  qualifications  or 
conditions.  (Gould  v.  Cayuga  County  Nat.  Bank,  86  E".  Y.  75.)  The 
effect  of  the  avoidance  of  an  agreement  on  the  ground  of  fraud  is  to  place 
the  parties  in  the  same  position  as  if  it  had  never  been  made;  and  all 
rights  which  are  transferred,  released  or  created  by  the  agreement  are 
revested,  restored  or  discharged  by  the  avoidance.     (Id.) 

If  the  fraudulent  vendee,  or  one  in  privity  with  him,  has  disbursed 
money  in  order  to  get  possession  of  the  property  sought  to  be  recovered  and 
enable  him  to  consummate  the  fraudulent  scheme  to  deprive  the  vendor  of 
his  property,  the  law  does  not  require  the  defrauded  party  to  reimburse 
the  fraudulent  vendee  for  his  expenditures.  (  Chickenheimer  v.  Angevine, 
81  IST.  Y.  3'94.)  And  if  what  one  obtains  by  a  fraudulent  contract  is 
absolutely  of  no  value  whatever,  he  need  not  return  it  before  disaffirming 
the  contract.  The  law  does  not  require  an  idle  ceremony.  (Gould  v. 
Cayuga  Nat.  Bank,  86  N".  Y.  75.)  So  where  a  vendor  upon  a  sale  induced 
by  fraud  has  taken  the  vendee's  ovrai  note,  the  vendor  may  repudiate  the 
contract  and  bring  his  action  to  recover  the  property  without  first  sur- 
rendering the  note.  (Nichols  v.  Michael,  23  ]^.  Y.  264.)  The  rule 
requiring  the  return  of  whatever  has  been  received  under  a  contract  before 
disaffirming  the  contract  applies  only  as  to  the  original  parties.  And 
where  a  fraudulent  vendee,  after  obtaining  the  possession  of  property  by 
fraud,  has  parted  with  the  possession  of  the  property  to  a  fraudulent 
holder,  there  is  nothing  to  be  done  by  the  vendor  towards  the  person  in 
possession  but  to  demand  the  possession  of  the  property.  (Pearse  v.  Pettis, 
47  Barb.  276.)  So  where  one  of  the  parties  to  a  contract  has  attempted 
to  rescind  it,  and  the  other  party  has  accepted  the  situation  and  brought 
an  action  to  recover  the  consideration  paid  by  him,  treating  the  contract  as 
if  the  abandonment  and  rescission  of  it  by  the  other  party  was  binding 
upon  all  parties,  the  rule  that  the  party  seeking  rescission  of  a  contract 
must  return  what  he  has  received  under  it,  has  no  application.  (Brewster 
V.  Wooster,  131  N".  Y.  473.)  And  where  the  plaintiff  seeks  merely  to 
recover  damages  for  a  fraud  practiced  upon  him  in  a  matter  of  contract, 
he  may  recover  without  rescinding  the  contract  and  delivering  up  the  prop- 
erty. It  is  only  where  he  seeks  to  recover  back  money  paid  or  goods 
delivered  in  the  performance  of  a  contract,  that  he  is  bound  to  place  the 
other  party  in  the  same  condition  that  he  was  in  before  the  contract  by 
restoring  or  offering  to  restore  what  he  has  received  on  account  of  it.  (Ely 
V.  Mumford,  47  Barb.  629.) 


CONTEACTS  GENEKALLY  AND  EIGHTS  OF  PAETIES.     53 

§  35.  Performance  of  contract ;  in  general. 

As  a  general  rule,  before  a  party  can  recover  upon  a  contract,  he  must 
show  that  he  himself  has  performed  his  part  of  the  contract.  (Broadbent 
V.  Marley,  27  Misc.  778 ;  Oakley  v.  MoHon,  11  N".  Y.  25  ;  Fox  v.  Satterlee, 
8  N.  Y.  Supp.  879.)  One  cannot  recover  upon  an  uncompleted  contract, 
Vi^here  the  failure  of  performance  is  due  to  his  own  act.  (Winehurgh 
Advertising  Co.  v.  Bloom,  128  N.  Y.  Supp.  562.)  Where  one  party  to  an 
executory  contract  prevents  the  performance  of  it,  or  puts  it  out  of  his  own 
power  to  perform  it,  he  has  committed  a  breach  of  the  contract  which 
relieves  the  other  party  from  the  obligation  of  full  performance  on  his 
part.  (Rosenthal  Paper  Co.  v.  National  Folding  Box  &  Paper  Co.,  175 
App.  Div.  606,  162  N.  Y.  Supp.  814.) 

A  condition  precedent  must  be  strictly  performed  to  entitle  a  party  to 
recover.  {Oakley  v.  Morton,  11  N".  Y.  25.)  Thus,  where  a  party  has 
contracted  to  deliver  a  quantity  of  lumber  at  a  given  day,  at  a  specified 
price  per  foot,  to  be  paid  for  on  the  delivery  of  the  whole,  if  he  delivers 
only  a  part  by  the  day  specified  he  cannot  recover  for  the  part  delivered 
though  it  be  used  by  the  vendee,  as  the  contract  is  entire,  and  the  delivery 
of  the  whole  of  the  lumber  by  the  day  specified  is  made  by  the  contract  a 
condition  precedent  to  the  right  to  the  payment  for  any  part.  {Paige  v. 
Ott,  5  Denio,  406.)  So  where  goods  have  been  received  and  used  by  a 
vendee  under  a  contract  for  the  delivery  of  specified  quantities  at  different 
times,  and  the  quantity  delivered  is  less  than  that  required  by  the  contract, 
the  breach  is  a  bar  to  an  action  for  the  price.  (Catlin  v.  Tohias,  26  IST.  Y. 
217.)  And  the  doctrine  is  undisputed  that  where  a  special  contract  is 
entered  into,  which  is  entire,  for  the  sale  and  delivery  of  property,  a  full 
performance  by  the  vendor  is  a  condition  precedent  to  his  right  of  action 
against  the  vendee  for  the  price  of  the  property  delivered  by  the  vendo]? 
under  the  contract.     {Pratt  v.  Gulich,  13  Barb.  297.) 

But  where  the  goods  purchased  are  not  to  be  delivered  in  parcels  at 
different  times,  but  by  one  and  a  single  delivery,  and  the  vendee  elects  to 
receive  a  portion  and  appropriates  the  same  to  his  own  use,  such  receipt 
and  use  is  evidence  of  a  waiver  of  the  condition  precedent,  and  the  vendee 
may  be  compelled  to  pay  for  what  was  actually  delivered.  {Avery  v. 
Willson,  81  N.  Y.  341.)  These  cases  are  illustrations  of  the  well  estab- 
lished rule  that  when  a  plaintiff  seeks  to  enforce  a  contract  by  action,  he 
is  not  entitled  to  recover  where  its  true  interpretation  depends  upon  the 
condition  of  performance  by  him,  unless  performance  is  shown,  or  unless 
actual  waiver  with  full  knowledge  of  the  facts  is  proved.  {People's  Bank 
V.  Mitchell,  73 'N.Y.iOQ.) 

It  is  not  universally  true  that  a  party  to  a  contract  who  has  himself 
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failed  to  perform  some  of  its  provisions  is  thereby  precluded  from  recover- 
ing damages  for  a  breach  committed  by  the  other  party.  The  question  in 
such  cases  is,  whether  the  stipulation  which  the  plaintiff  has  failed  to 
observe  was  a  condition  precedent  to  the  performance  by  the  defendant ; 
and  whether  it  is  of  that  character  or  not  depends  upon  the  general  scope 
and  Intention  of  the  agreement  to  be  gathered  from  its  several  provisions. 
(Tipton  V.  Feitner,  20  IST.  Y.  423.) 

A  party  alleging  performance  is  bound  to  establish  that  fact,  and  fail- 
ing to  do  so,  no  recovery  can  be  had.  (La  Chicotte  v.  Richmond  B.  &  El. 
Co.,  15  App.  Div.  380 ;  Schnaier  v,  Nathan,  31  App.  Div.  225  ;  McEntyre 
V.  Tucker,  36  App.  Div.  53 ;  Cox  v.  Halloran,  64  App.  Div.  550 ;  Stern  v. 
McKee,  70  App.  Div.  142.)  If  the  party  relies  upon  an  excuse  for  failure 
of  full  performance  he  is  bound  to  allege  and  prove  facts  constituting  such 
excuse,  and  in  addition  thereto  that  he  was  at  that  time  ready  and  had  the 
ability  to  perform,  and  would  have  performed  except  for  the  acts  or 
matters  relied  upon  as  excuse  for  performance.  {Stern  v.  McKee,  70  App. 
Div.  142.)  And  where  a  party  has  contracted  to  furnish  supplies  of  a 
certain  size  and  material,  and  has  failed  to  do  so,  it  is  no  excuse  for  the 
deviation  from  his  contract  that  he  furnished  other  supplies  of  a  different 
size  and  material  that  he  considered  just  as  good  as  those  contracted  for. 
{Schultze  V.  Ooodstein,  180  IST.  T.  248.) 

§  36.  Performance  of  contract;  time  for  performance. 

Where  the  time  for  the  performance  of  a  contract  is  not  fixed,  but  the 
contract  is  valid  and  complete  in  all  other  respects,  it  is  presumed  that  the 
parties  intended  that  it  should  be  performed  within  a  reasonable  time, 
considering  the  circumstances  under  which  it  was  executed,  and  the  law 
by  implication  reads  such  intention  into  the  contract  as  if  it  had  been 
originally  expressed  therein.  In  such  a  ease  it  is  incumbent  upon  either 
party  desirous  of  preserving  any  legal  remedy  or  availing  himself  of  a 
defense  at  law  for  a  breach  of  the  contract,  to  put  the  other  party  in  default 
by  tendering  performance  on  his  part  and  demanding  performance  by  the 
other  party  within  a  reasonable  time  specified.  (Northrup  v.  Scott,  85 
Misc.  515, 148  IST.  Y.  Supp.  846.)  A  contract  for  the  making  and  delivery 
of  a  certain  number  of  signs  "  at  once,"  contemplates  that  the  delivery  shall 
be  promptly  made  or  that  it  shall  be  made  with  greater  celerity  than 
ordinarily  comprehended  by  a  reasonable  time.  {Binger  Co.  v.  Blumherg, 
76  Misc.  432,  134  IS]".  Y.  Supp.  1115.)  Time  is  not  generally  of  the 
essence  of  a  contract  which  is  to  be  performed  within  a  reasonable  time, 
but  either  party  may  make  it  so,  whenever  he  desires,  by  simply  giving 
notice  to  that  effect.    {Taylor  v.  Ooelet,  208  N.  Y.  253.) 
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§  37.  Performance  of  contract;  impossibility  of  performance. 

While  it  is  a  settled  rule  of  law  that  a  party  must  fulfill  his  contractual 
obligations,  an  act  of  God  or  the  law  or  the  interfering  or  preventive  act 
of  the  other  party  may  free  one  from  the  performance,  but,  if  what  is 
agreed  to  be  done  is  possible  and  lawful,  the  obligation  or  performance 
must  be  met.  Difficulty  or  improbability  of  accomplishing  the  stipulated 
undertaking  will  not  avail  the  obligor.  It  must  be  shown  that  the  thing 
cannot  by  any  means  be  effected,  and  nothing  short  of  this  will  excuse  non- 
performance. The  courts  will  not  consider  the  hardship  or  expense  or  the 
loss  to  the  one  party  or  the  meagreness  or  the  uselessness  of  the  result  to 
the  other.  They  will  neither  make  nor  modify  contracts  nor  dispense  with 
their  performance.  {Richards  &  Co.  v.  Wresclmer,  156  !R.  Y.  Supp. 
1054.)  Performance  of  a  contract  to  be  performed  in  this  country  will 
not  be  excused  because  of  the  existence  of  a  state  of  war  between  foreign 
nations  rendering  it  impossible  to  perform.  {Richards  &  Co,  v.  Wreschner, 
174  App.  Div.  484,  158  N.  Y.  Supp.  1129.)  A  contract  to  furnish  a 
certain  amount  of  acid  which  contains  a  clause  that  "  contingencies  beyond 
your  control,  firej  strike,  accidents  to  your  works  or  to  your  stock  or  change 
in  the  tariff  will  allow  you  to  cancel  this  contract  or  any  part  of  the  same," 
may  be  cancelled  in  the  event  of  such  a  contingency  as  the  European  War, 
it  appearing  that  it  was  understood  that  the  goods  called  for  by  the  contract 
were  imported  from  abroad.  {Davids  Co.  v.  Hoffman-LeRoche  Chemical 
Works,  97  Misc.  33, 160  K  Y.  Supp.  973.) 

Where  the  performance  of  work  and  labor  is  a  condition  precedent  to 
entitle  a  party  to  recover,  a  fulfillment  must  be  shown;  yet  where  per- 
formance is  prevented  or  rendered  impossible  by  the  sickness  or  death  of 
the  party,  a  recovery  may  be  had  for  the  labor  actually  done  upon  a 
quantum  meruit,  the  contract  being  resorted  to  as  the  measure  of  the 
damages  or  amount  of  compensation  to  which  the  plaintiff  is  entitled. 
{Wolfe  V.  Howes,  20  K  Y.  197 ;  Clark  v.  Gilbert,  26  N.  Y.  279.)  Con- 
tracts for  personal  services  requiring  skill,  and  which  can  only  be  per- 
formed by  the  particular  individual  named,  are  not,  in  their  nature,  of 
absolute  obligation  under  all  circumstances.  Both  parties  must  be  sup- 
posed to  contemplate  the  continuance  of  the  ability  of  the  person  whose 
■killed  services  are  the  subject  of  the  contract,  as  one  of  the  conditions  of 
tb«  contract.  Contracts  for  personal  service  are  subject  to  this  implied 
•ofuiition,  that  the  person  shall  be  able  at  the  time  appointed  to  perform 
tkem-  and  if  he  dies,  or  without  fault  on  the  part  of  the  covenant  or 
j^Moines  disabled,  the  obligation  to  perform  is  extinguished.  {Spalding 
T.  Rma,  71  N.  Y.  40.) 
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§  38.  Performance  of  contract ;  entire  and  severable  contracts. 

In  determining  whetlier  there  has  been  full  performance  entitling  a 
party  to  recover  upon  a  contract  within  the  rules  stated,  it  may  be  necessary 
to  first  determine  whether  the  contract  is  entire  or  severable.  A  contract 
is  entire  when  the  parties  intend  that  the  promise  by  one  party  is  con- 
ditional upon  entire  performance  of  his  part  of  the  contract  by  the  other 
party.  The  contract  is  said  to  be  severable  when  the  part  to  be  performed 
by  one  party  consists  of  several  distinct  and  separate  items,  and  the  price- 
to  be  paid  by  the  other  is  apportioned  to  each  Jtem  or  is  left  to  be  implied 
by  law.  Ming  v.  Corbin,  142  jST.  Y.  334;  Kinmy  v.  McBride  &  Co.,  88 
App.  Div.  92.) 

The  intention  of  the  parties  determines  the  entirety  or  divisibility  of 
the  contract.  {Ming  v.  Corbin,  142  N.  Y.  334;  Clarh  v.  West,  137  App. 
Div.  23,  122  K  Y.  Supp.  380.) 

§  39.  Performance  of  contract;  substantial  performance. 

The  law  is  well  settled  in  this  State  by  repeated  decisions,  that  in  a 
building  contract  where  performance  is  made  a  condition  of  payment,  per- 
formance must  be  shovsm  to  entitle  a  party  to  recover.  (Phillip  v.  Gallant, 
62  N.  Y.  256;  Smith  v.  Brady,  17  K  Y.  173  and  cases  cited.)  As, 
however,  this  class  of  contracts  embrace  many  particulars  which  it  is  dif- 
ficult, if  not  impracticable,  to  comply  with,  with  entire  exactness,  the 
apparent  rigor  of  the  general  rule  has  so  far  been  relaxed  as  that  a  sub- 
stantial compliance  will  be  deemed  sufficient.  (Johnson  v.  De  Peyster, 
50  ]Sr.  Y.  666 ;  Glacius  v.  Blaclc,  50  N.  Y.  145 ;  Phillip  v.  Gallant,  62 
ISr.  Y.  256;  Van  Orden  v.  McBae,  121  App.  Div.  143,  105  IST.  Y.  Supp. 
600 ;  Rowe  v.  Gerry,  112  App.  Div.  358 ;  Spence  v.  Earn,  163  IST.  Y.  220 ; 
Sinclair  v.  Tallmadge,  35  Barb.  602.) 

A  building  contract,  like  any  other,  is  to  be  fairly  performed  according 
to  its  terms,  and  any  substantial  change,  unless  authorized  by  the  owner 
or  architect,  is  made  at  the  risk  of  the  contractor.  The  law  tolerates  unsub- 
stantial deviations  made  in  good  faitih,  but  it  exacts  full  compensation 
therefor  and  permits  a  recovery  on  the  theory  of  substantial  performance, 
only  after  the  proper  deductions  have  been  made.  (Schvltze  v.  Goodstein, 
180  IN".  Y.  248.)  Substantial  performance  is  performance  except  as  to 
unsubstantial  omissions  with  compensation  therefor.  Where  the  omission 
is  slight  and  unintentional,  in  order  to  prevent  the  hardship  of  a  failure 
to  recover  even  for  that  which  was  well  done,  compensation  is  substituted 
pro  tanto  for  performance.  When  a  plaintiff  shows  that  he  performed  his 
contract  he  is  entitled  to  judgment  for  the  contract  price;  but  when  he 
shows  that  he  performed  his  contract  except  that  through  inadvertence  he 
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omitted  to  do  some  unsubstantial  things,  he  is  not  entitled  to  recover 
anything  until  he  shows  that  the  things  omitted,  if  worthy  of  any  attention 
whatever,  can  be  supplied  for  a  comparatively  small  sum,  in  which  event 
he  can  recover  the  contract  price  after  deducting  that  sum.  But  he  must 
furnish  the  evidence  by  which  to  measure  the  compensation  for  the  defects 
as  that  is  the  substitute  for  his  failure  to  do  as  he  agreed.  (Spence  v. 
Ham,  163  N".  Y.  220.) 

The  doctrine  of  substantial  performance  is  also  applied  in  actions  by  a 
vendor  to  enforce  an  executory  contract  for  the  manufacture  and  sale  of 
goods:  (Miller  v.  Benjamin,  142  N.  Y.  613)  to  a  contract  for  advertising; 
(Bauchey  v.  Drake,  85  N".  Y.  411)  and  to  a  contract  to  make  and  put  up 
some  fourteen  or  fifteen  hundred  signs  for  advertising  purposes;  (Des- 
mond-Dunne V.  Friedman-Doscher  Co.,  162  E".  Y.  486)  and  doubtless  is 
applicable  in  other  cases  where  exact  performance  is  rendered  practically 
impossible  by  infinite  detail  in  the  matters  to  be  performed.  But  in  no 
case  must  there  be  willful!  or  intentional  departure  from  the  requirements 
of  the  contract,  the  defects  of  performance  must  not  pervade  the  whole,  or 
be  so  essential  as  to  substantially  defeat  the  object  t>he  parties  intended  to 
accomplish.  (Miller  v.  Benjamin,  142  K  Y,  613;  Fox  v.  Davidson,  36 
App.  Div.  159.) 


68  CIVIL  LAW  AND  PKACTICE. 


CHAPTEE  V. 

SPECIAL  CONTRACTS  TO  LABOE. 

Section    1.  Parties  to  contracts  of  employment. 

2.  Necessity  of  writing. 

3.  Definiteness  required. 

4.  The  term  of  employment. 

5.  Compensation. 

6.  Discharge  of  employee. 

7.  Remedy  by  servant  for  wrongful  diseharg*. 

§  1.  Parties  to  contracts  of  employment. 

The  general  rules  of  law  in  relation  to  contracts  apply  to  contracts  of 
employment.  As  in  all  other  contracts  there  must  be  parties  capable  of 
contracting. 

The  old  common  law  doctrine  as  to  the  disability  of  married  women  to 
contract  has  been  substantially  abrogated  in  this  State  by  the  passage  of  the 
acts  in  relation  to  married  women,  and  much  that  was  left  vague  and 
obscure  by  those  acts  in  relation  to  tihe  rights  and  liabilities  of  the  parties 
to  contracts  having  for  their  subject  matter  the  employment  of  married 
women,  has  been  rendered  reasonably  clear  by  recent  legislation.  Formerly 
it  was  often  difficult  to  determine  whether  wife  or  husband  was  legally 
entitled  to  the  compensation  for  services  rendered  by  the  wife  under  a 
contract  made  by  either.  It  is  now  provided  by  statute  as  follows :  "A 
married  woman  shall  have  a  cause  of  action  in  her  own  sole  and  separate 
rigiht  for  all  wages,  salary,  profits,  compensation  or  other  remuneration  for 
which  she  may  render  work,  labor  or  services,  or  which  m'ay  be  derived 
from  any  trade,  business  or  occupation  carried  on  by  her,  and  her  husband 
shall  have  no  right  of  action  therefor  unless  she  or  he  with  her  knowledge 
and  consent  has  otherwise  expressly  agreed  with  the  person  obligated  to 
pay  such  wages,  salary,  profits,  compensation  or  other  remuneration.  In 
any  action  or  proceeding  in  which  a  married  woman  or  her  husband  shall 
seek  to  recover  wages,  salary,  profits,  compensation  or  other  remuneration 
for  which  such  married  woman  has  rendered  work,  labor  or  services,  or 
which  was  derived  from  any  trade,  business  or  occupation  carried  on  by 
her  or  in  which  the  loss  of  such  wages,  salary,  profits,  compensation  or 
other  remuneration  shall  be  an  item  of  damage  claimed  by  a  married 
woman  or  her  husband,  the  presumption  of  law  in  all  such  cases  shall  be 
that  such  married  woman  is  alone  entitled  thereto,  unless  the  contrary 
expressly  appears."     (Domestic  Relations  Law,  §  60.) 
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The  enabling  acts  which  have  conferred  valuable  personal  and  property 
rights  upon  married  women  'have  had  no  effect  upon  the  duties  which  the 
wife  owes  to  the  husband  at  common  law ;  but  have  given  her  a  clear  right 
to  effectually  contract  for  compensation  for  services  rendered  for  others 
distinct  from  those  duties  which  she  owes  to  her  husband  in  the  marital 
relation.     (Stevens  v.  Cunningham,,  181  IST.  Y.  454.) 

It  is  provided  by  statute  that  "  where  a  minor  is  in  the  employment  of 
a  person  other  than  his  parent  or  guardian,  payment  to  such  minor  of 
his  wages  is  valid,  unless  such  parent  or  guardian  notify  the  employer 
in  writing,  within  thirty  days  after  the  commencement  of  such  service,  that 
such  wages  are  claimed  by  such  parent  or  guardian,  but  whenever  such 
notice  is  given  at  any  time,  payments  to  the  minor  shall  not  be  valid  for 
services  rendered  thereafter."     (Domestic  Relations  Law,  §  72. ) 

Ordinarily,  where  one  person  renders  services  for  another  at  his  request, 
the  law  will  imply  a  promise  to  pay  therefor  what  such  services  are 
reasonably  worth;  but  between  persons  living  together  as  members  of  the 
same  family,  bearing  towards  each  other  a  family  relation,  no  promise  to 
pay  will  be  implied,  and  no  action  will  lie  unless  the  services  were  rendered 
at  the  request  of  the  party  receiving  them  under  a  promise  to  pay  therefor, 
or  under  such  circumstances  as  show  that  the  party  receiving  them  expected 
to  pay  and  1>he  other  to  receive  pay  therefor,  or  that  the  services  were 
rendered  with  the  understanding  between  the  parties  that  compensation 
therefor  would  be  made  by  will.  (Marion  v.  Farnan,  68  Hun,  383.) 
Because  of  the  relation  between  parent  and  child  the  presumption  is  that 
services  rendered  by  the  child  for  the  parent  were  gratuitous  and  such  as 
were  due  from  the  ohild  to  the  parent.  (Matter  of  Dusenherry,  10  Misc. 
633.)  But  a  father  may  emancipate  his  minor  child,  even  by  parole,  and 
after  such  emancipation  may  make  contracts  with  him  and  become  liable 
to  him  for  wages,  or  the  child  may  make  valid  contracts  with  others  for  his 
services.     (Kain  v.  LarUn,  131  N.  Y.  300.) 

§  2.  Necessity  of  writing. 

The  contract  of  'hiring  may  be  oral  or  written,  except  that  where  the 
agreement  by  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof,  the  agreement,  or  some  note  or  memorandum  thereof,  must 
be  in  writing  and  subscribed  by  the  party  to  be  charged  therewith,  or  by 
his  lawful  agent,  as  otherwise  it  will  be  void.  (Personal  Property  Law, 
§  31.)  An  oral  contract  for  the  employment  of  a  person  for  the  term  of 
one  year,  the  employment  to  commence  on  the  following  day,  is  void. 
(Billington  v.  Cahill,  51  Hun,  132,  4  IST.  Y.  Supp.  660 ;  Levison  v.  8tix, 
10  Daly,  229 ;  Jonap  v.  Preger,  59  Misc.  187,  110  N.  Y.  Supp.  483.    And 
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see  Price  v.  Press  Publishing  Co.,  117  App.  Div.  854,  103  IN".  Y.  Supp. 
296.)  But  a  contract  of  employment  running  from  September  15,  1910, 
to  September  15,  1911,  does  not  as  a  matter  of  law  cover  a  year  and  a  day 
so  as  to  be  forbidden  by  tbe  Statute  of  Frauds.  (Cohen  v.  Levy,  77  Misc. 
98,  136  ]Sr.  Y.  Supp.  56.)  A  parol  agreement,  wbich  does  not  provide 
when  the  term  of  service  will  terminate,  nor  how  long  it  should  continue, 
is  not  one  which  "  by  its  terms  "  could  not  be  performed  within  a  year, 
and  therefore  is  not  rendered  void  by  the  statute.  (Jagau  v.  Goetz,  11 
Miss.  380;  Ze«f  v.  Kent,  62  K  Y.  560.) 

Where  an  employer  has  the  benefit  of  one's  services  under  a  contract,  he 
cannot  contend  that  the  agreement  was  void  because  it  was  not  in  writing, 
for  the  Statute  of  Frauds  cannot  be  invoked  to  perpetrate  a  fraud.  {Maune 
V.  Unity  Press,  143  App.  Div.  94,  127  'S.  Y.  Supp.  1002.)  Ordinarily, 
where  the  contract  of  employment  is  one  which  is  forbidden  by  the  Statute 
of  Frauds,  the  employee  is  not  entitled  to  recover  thereupon,  but  he  may 
recover  upon  a  quantum  meruit  for  the  reasonable  value  of  the  services 
rendered  under  the  void  contract.  (Hartwell  v.  Young,  67  Hun,  472; 
Booker  v.  Heffner,  95  App.  Div.  84.) 

§  3.  Definiteness  required. 

A  contract  of  employment,  whereby  the  employer  agrees  to  pay  the 
employee  a  sum  "  not  exceeding  "  a  named  amount,  is  void  for  indefinite- 
uess.  (United  Press  Y.  New  Yorh  Press  Co.,  1Q4:1^.Y.  4:06.)  Likewise, 
an  agreement  to  pay  the  employee  a  certain  named  salary  and  a  "  fair  " 
share  of  the  profits,  is  ineffective  as  to  the  share  of  the  profits  because  it  is 
not  as  definite  as  required  by  the  law.  (Varney  v.  Ditmars,  217  N.  Y. 
223.)  But  a  contract  of  employment  for  a  term  of  years  at  a  salary  of 
"  not  less  than  $45  per  week,"  is  enforceable  to  the  extent  of  $45  per  week, 
for  the  contract  is  definite  to  that  extent.  (Bosbach  v.  Sachett  &  Wilhelms 
Co.,  134  App.  Div.  130,  118  IST,  Y.  Supp,  846.) 

§  4.  The  term  of  employment. 

A  hiring  at  a  stated  sum  per  year,  month  or  week,  no  time  being  specified 
at  which  the  employment  should  terminate,  is  an  indefinite  hiring,  or  a 
hiring  at  will,  and  may  be  terminated  at  any  time  by  either  party. 
(Martin  v.  New  York  Life  Ins.  Co.,  148  IST.  Y.  117;  Watson  v.  Ougino, 
204  N.  Y,  535;  Oressing  v.  Musical  Instruments  Sales  Co.,  169  App. 
Div,  38,  154  ]Sr,  Y.  Supp,  420,  222  N.  Y.  215 ;  Summers  v.  Phenix  Ins. 
Co.,  50  Misc,  181 ;  Byrne  v.  Weir,  38  Misc.  741 ;  Outerbridge  v.  Campbell, 
87  App,  Div,  597.) 

Where  the  contract  is  not  for  a  specified  time,  it  may  be  terminated  at 
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the  will  of  either  of  the  contracting  parties.  (Crotty  v.  Erie  B.  B.  Co., 
149  App.  Div.  262,  133  N.  Y.  Supp.  696 ;  Leifer  v.  Scheinman,  179  App. 
Div.  665,  167  IST.  Y.  Supp.  105 ;  Auburn  Draying  Co.  v.  Wardell,  178 
App.  Div.  270,  165  N.  Y.  Supp.  469.)  But  a  contract  of  employment, 
which  in  terms  provides  that  it  may  be  terminated  by  either  party  "  on 
thirty  days  notice  after  January  1,  1913,"  does  not  create  a  hiring  at  will 
which  may  be  terminated  without  cause  prior  to  the  date  specified,  but  it 
can  only  be  terminated  without  cause  after  such  date.  {Marshall  v. 
Sacheii  Co.,  166  App.  Div.  141,  151  N.  Y.  Supp.  1045.)  In  construing  a 
contract  of  employment,  it  is  to  be  considered  that  it  is  unlikely  that  the 
parties  should,  in  words  clearly  expressive  of  a  design  to  fix  a  long  term 
of  employment,  agree  in  the  same  instrument  to  make  it  terminable  at  the 
will  of  either.  The  dominant  design  should  not  be  frustrated  by  giving 
a  strict  and  rigid  meaning  to  general  words  or  expressions  without  regard 
to  the  context,  the  purposes  expressed  and  the  inherent  nature  of  the  con- 
tract.    (Maune  v.  Unity  Press,  160  App.  Div.  778,  146  N.  Y.  Supp.  127.) 

Where  there  has  been  a  hiring  for  a  year  under  a  written  contract,  and 
after  the  expiration  of  the  term  the  employee  continues  in  the  same  employ- 
ment, receiving  the  same  pay  as  under  the  written  contract,  without  any 
understanding  or  agreement,  verbal  or  otherwise,  limiting  the  term  of  such 
continued  employment,  the  law  implies  an  agreement  for  a  renewal  of  the 
contract  upon  the  same  terms  for  another  year.  (Mendelson  v.  Bronner, 
124  App.  Div.  396;  Adams  v.  Fitzpatrick,  125  IST.  Y.  124;  Brightson  v. 
Claflin  Co.,  180  IST.  Y.  76 ;  Trefjinger  v.  Groh's  Sons,  116  App.  Div.  250, 
185  ]Sr.  Y.  610 ;  Bennett  v.  Mahler,  90  App.  Div.  22 ;  Wood  v.  Miller,  78 
Misc.  377,  138  K  Y.  Supp.  562.) 

The  death  of  the  servant  during  the  term  of  his  employment  ends  the 
contract  whether  his  services  involved  skilled  or  common  labor ;  and  upon 
the  same  theory  the  contract  ends  with  the  death  of  the  master.  (Lacy 
V.  Getman,  119  W.  Y.  109.)  And  where  a  salesman  is  employed  for  a 
definite  term  by  a  copartnership,  and  during  the  term  the  copartnership 
is  dissolved  by  the  death  of  one  of  the  partners,  the  contract  of  employment 
is  thereby  terminated.  (Mason  v.  Secor,  76  Hun,  178,  27  IST.  Y.  Supp. 
570.) 

Where  a  contract  of  employment  provides  that  the  servant  shall  perform 
his  sei-vices  to  the  complete  satisfaction  of  his  master,  the  master  has  the 
right  to  discharge  him  at  any  time  he  is  dissatisfied  with  his  services. 
(Diamond  v.  Mendelsohn,  156  App.  Div.  636,  141  IST.  Y.  Supp  775 ;  Waldi 
V.  Goodwin  Mfg.  Co.,  165  App.  Div.  244,  150  IST.  Y.  Supp.  831 ;  Bech  v. 
Only  Shirt  Co.,  176  App.  Div.  867,  163  K  Y.  Supp.  786.)  But  a  con- 
tract for  a  definite  time  is  not  converted  into  one  dependent  upon  the 
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satisfaction  of  the  employer,  merely  because  it  contains  a  recital  that  the 
employee  is  desirous  of  obtaining  and  filling  the  position  to  the  satisfaction 
of  the  employer.  (Heller  v.  Bodensich,  81  Misc.  222,  142  N.  Y.  Supp. 
496.) 

§  5.  Compensation. 

Where  a  contract  of  employment  is  for  no  definite  time,  and  the  em- 
ployee may  leave  at  any  time,  he  is  entitled  to  be  paid  for  the  exact  time 
he  works  (Kelly  v.  Walton,  6  Misc.  152)  ;  and  where  the  hiring  is  by  the 
week,  and  the  employee  does  not  work  the  entire  week,  he  is  not  entitled 
to  a  full  week's  pay  without  a  legal  excuse  for  not  continuing  in  employ- 
ment t'he  full  week.  (Strach  v.  Hurd,  41  St.  Eep.  777 ;  Eden  v.  Silber- 
ierg,  89  App.  Div.  259.)  Nonpayment  of  monthly  wages  is  not  equiva- 
lent to  a  discharge,  and,  if  the  servant  quits  the  employment  in  the  middle 
of  the  following  month,  he  can  recover  only  for  the  actual  wages  earned, 
(Wheaton  v.  Riggins,  90  N.  Y.  Supp.  1041;  Bamette  v.  Cohen,  110 
N.  Y.  Supp.  835.)  Where  the  contract  provides  for  payment  of  wages 
at  stated  periods  a  failure  to  pay  according  to  the  contract  furni&hes  the 
employee  a  good  excuse  for  putting  an  end  to  the  service  unless  payment 
at  the  time  is  expressly  waived  by  the  employee.  (Tickenor  v.  Brick- 
heimer,  40  Misc.  194.) 

Where  a  person  has  entered  into  a  contract  to  work  for  another  an  entire 
year,  and  after  working  several  months,  without  cause,  and  without  the 
agreement  or  fault  of  his  employer,  of  his  own  volition,  goes  away,  aban- 
doning t>he  performance  of  his  contract,  he  is  entitled  to  no  compensation 
for  the  labor  actually  performed.  (Lantry  v.  Parks,  8  Cow.  63 ;  Jennings 
V.  Camp,  13  Johns.  94.) 

Where  the  parties  in  making  a  contract  for  labor  have  failed  to  fix  a 
time  for  payment,  the  law  will  fix  it  at  the  time  performance  is  completed. 
(Ourski  V.  Doscher,  112  App.  Div.  345,  98  N.  Y.  Supp.  588;  Stewart  v. 
Newberry,  220  JST.  Y.  379.) 

Where  by  agreement  between  the  parties,  the  compensation  of  one  as 
salesman  for  the  other  is  to  be  a  commission  on  sales,  the  servant  or  em- 
ployee is  entitled  to  commissions  on  orders  for  goods  solicited  and  obtained 
by  him,  although  the  goods  are  not  delivered  until  after  his  discharge,  and 
the  commissions,  by  the  agreement,  are  not  payable  until  delivered. 
(Dibble  v.  Dimmick,  143  JST.  Y.  549.)  Although  the  sales  made  by  a 
traveling  salesman  are  small  as  compared  with  his  salary,  if  the  employee 
honestly  endeavored  to  make  sales  and  did  not  succeed,  it  is  one  of  the 
risks  the  employer  took,  and  is  no  defense  to  an  action  for  the  salary. 
(Bloom  V.  Cox  Shoe  Mfg.  Co.,  154  N.  Y.  711.) 
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The  presumption  is  that  where  a  party  enters  into  the  service  of  another 
for  a  stipulated  annual  compensation  and  continues  beyond  the  year,  that 
he  does  so  on  the  same  terms,  {Adams  v.  FUzpatricJc,  125  JST.  Y,  124; 
Douglass  v.  Merchants'  Ins.  Co.,  118  JST.  Y.  484;  Huntingdon  v.  Claflin, 
38  N.  Y.  182;  Vail  v.  Jersey  Little  Falls  Mfg.  Co.,  32  Barb.  564; 
Lichterihein  v.  Fisher,  87  Hun,  397;  Wood  v.  Miller,  78  Misc.  377,  138 
N.  Y.  Supp.  562.)  The  continuance  in  the  employment  with  the  consent 
of  the  employer  after  the  expiration  of  the  year  is  equivalent  to  a  new 
hiring  upon  the  same  terms ;  and  the  fact  that  the  employer  did  not  con- 
tinue the  business  during  a  portion  of  the  time  will  not  affect  the  con- 
struction of  the  contract  of  hiring,  or  the  rights  or  liabilities  of  the  parties 
thereunder.  (Vail  v.  Jersey  Little  Falls  Mfg.  Co.,  32  Barb.  564;  Wallace 
V.  Devlin,  36  Hun,  273.)  But  where  the  employer,  after  several  years  of 
employment  of  a  salesman  at  an  annual  salary,  forms  a  copartnership  with 
others,  the  continuance  of  the  salesman  in  the  same  capacity  after  the 
formation  of  the  partnership  creates  no  presumption  that  the  salesman 
continued  in  the  employment  of  the  partnership  on  the  same  terms  as  when 
in  the  employment  of  the  original  employer.  (Mason  v.  Secor,  76  Hun, 
178.) 

§  6.  Discharge  of  employee. 

No  particular  form  of  words  are  necessary  to  constitute  a  disoharge. 
Any  language  that  gives  the  employee  to  understand  that  the  employer  no 
longer  requires  his  services  is  sufficient  to  operate  as  a  discharge.  (Ryan 
V.  The  Mayor,  154  N.  Y.  328 ;  Arnold  v.  Adams,  27  App.  Div.  345 ;  Jack- 
son V.  Mayor,  etc.,  of  N.  Y.,  87  Hun,  296 ;  Coy  v.  MaHin,  29  Hun,  296 ; 
Coy  V.  Martin,  29  App.  Div.  418 ;  Sigmon  v.  Ooldstone,  116  App.  Div. 
490,  101  N.Y.  Supp.  984.) 

While  it  is  not  possible  to  formulate  any  hard  and  fast  rule  which  will 
in  all  cases  determine  whether  the  disoharge  of  an  employee  before  the 
expiration  of  the  agreed  term  is  justifiable  or  otherwise,  it  may  be  stated 
generally  that  the  cause  which  will  justify  the  discharge  must  be  in  some 
way  connected  with  the  duties  of  the  employment  or  affect  the  master's 
interest  injuriously.  (Burt  v.  Catlin,  65  App.  Div.  456;  Brownell  v. 
Ehrich,  43  App.  Div.  396 ;  Freyer  v.  Bidwell,  11  N.  Y.  Supp.  71.)  Much 
will  necessarily  depend  upon  the  nature  of  the  business  of  the  employer, 
the  duties  assumed  by  the  employee,  and  the  relation  of  the  duty  omitted 
to  that  business.  A  disoharge  may  be  justifiable  although  the  discharged 
employee  is  not  in  fault,  as  in  case  of  serious  illness  lasting,  or  likely  to 
last,  so  long  as  to  interfere  substantially  with  the  interests  of  his  employer. 
(Gaynor  v.  Jonas,  104  App.  Div.  35;  McGarrigle  v.  McCosher,  83  App. 
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Div.  255,  82  N.  Y.  Supp.  494.)  And,  on  the  other  hand,  although  the 
immorality  of  the  employee  would  justify  his  discharge  under  certain  con- 
dition not  existing,  it  would  not  have  that  effect  if  it  in  no  way  affected 
the  employer's  business.      (Brownell  v.  Ehrich,  43'  App.  Div.  369.) 

Frequent  intoxication  {Mowhray  v.  Gould,  83  App.  Div.  255,  82  I^.  Y. 
Supp.  102),  disobedience  of  reasonable  orders  not  inconsistent  with  the 
contract  of  hiring  {Jerome  v.  Queen  City  Cycle  Co.,  163  N.  Y.  351 ; 
Costel  V.  Jeantet,  108  App.  Div.  201),  repeated  violations  of  a  rule  for- 
bidding smoking  in  the  part  of  a  factory  where  inflammable  substances  are 
in  constant  use  (Honigstein  v.  Hollingsworth,  39  Misc.  314),  and  willful 
disobedience  of  a  direction  of  the  employer,  though  it  be  as  to  matter  of 
form  {Russell  v.  Inman,  79  App.  Div.  227,  79  JST.  Y.  Supp.  681),  are 
illustrations  of  grounds  sufficient  to  justify  the  discharge  of  an  employee 
before  the  expiration  of  his  term,  of  service. 

A  master  is  entitled  to  direct  how  a  servant  shall  perform  his  duties 
and  in  so  doing  he  is  entitled  to  consult  his  own  convenience  as  well  as  the 
interest  of  the  business,  and  to  prescribe  such  hours  of  work  for  each 
employee  as  shall  in  his  opinion  best  conduce  to  the  efficient  administra- 
tion of  the  business  as  a  whole.  So  long  as  such  directions  are  not  unrea- 
sonable the  servant  is  bound  to  obey  them,  and  it  is  no  answer  to  a  charge 
of  disobedience  for  the  servant  to  say  that  some  other  method  of  doing  the 
business  was  better  than  that  which  the  master  chose,  or  that  notwith- 
standing the  disobedience  of  instructions  he  managed  in  his  own  way  to 
get  the  work  done  somehow.  {Macauley  v.  Press  Pub.  Co.,  170  App.  Div. 
640,  155  ]Sr.  Y.  Supp.  1044.) 

The  retention  of  a  servant  in  the  master's  employ  after  knowledge  of 
breaches  of  duty,  does  not  condone  the  offenses  and  prevent  their  use 
thereafter  as  grounds  of  discharge  where  the  breaches  were  committed 
from  time  to  time  and  continued  until  the  discharge  {Gray  v.  Shephard, 
147  N.  Y.  177;  Siselman  v.  Cohen,  25  Misc.  529) ;  and  the  employer  may 
avail  himself  of  a  breach  of  duty  which  existed  as  a  ground  of  discharge 
at  the  time,  although  it  was  then  unknown  to  him.  {Green  v.  Edgar, 
24  Hun,  414 ;  Arkush  v.  Hannan,  60  Hun,  518 ;  Hutchinson  v.  Washburn, 
80  App.  Div.  367,  80  IST.  Y.  Supp.  691 ;  Rafalo  v.  Edelstein,  80  Misc. 
153,  140  N.  Y.  Supp.  1076.)  The  motive  of  the  master  in  discharging 
his  servant  is  unimportant  if  a  legal  ground  for  discharge  exists.  {Jack- 
son V.  N.  Y.  Post  Graduate  Hospital,  6  Misc.  101.) 

§  7.  Remedy  by  servant  for  wrongful  discharge. 

It  is  a  well-settled  rule  that  if  the  master,  for  good  and  sufficient  cause, 
discharge  the  servant  before  the  expiration  of  the  term  of  service ;  or  if 
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the  servant,  without  good  cause,  quit  service  before  the  end  of  his  term, 
he  can  recover  nothing  for  the  part  of  the  term  past,  nor  for  the  future. 
But  when  the  servant  has  served  his  full  term,  this  rule  has  no  applica- 
tion.     (Turner  v.  KouwerHioven,  100  N.  Y,  115.) 

It  is  settled  law  in  this  State  that  upon  the  wrongful  discharge  of  an 
employee  the  only  action  he  can  bring  is  for  the  recovery  of  damages  for 
the  breach  of  the  contract  of  employment,  and  that  'he  cannot  maintain 
an  action  for  wages  on  the  theory  of  constructive  service.  The  breach 
being  single,  but  a  single  action  can  be  brought  on  it,  and  in  that  action 
the  plaintiff  must  recover  all  his  damages.  {Wieland  v,  Willcox,  40 
App.  Div.  213;  ^Valdron  v.  Hendriclcson,  Id.  7;  AYeed  v.  Burt,  78  IST.  Y. 
191;  Howard  v.  Daly,  61  'S.  Y.  362;  Basset  v.  French,  31  IST.  Y.  Supp. 
667;  Fallon  v.  Farher,  30  Misc.  626;  Perry  v.  Dickerson,  85  K  Y.  345.) 

A  claim  for  wages  earned  and  due  before  dismissal,  and  for  damages 
for  a  wrongful  dismissal,  constitute  two  separate  and  independent  causes 
of  action.  The  right  to  recover  wages  earned  and  due  before  dismissal 
is  complete  and  perfect  before  the  right  to  damages  accrues.  L'pon  the 
wrongful  dismissal  a  new  cause  of  action  arises,  wholly  disconnected  in 
its  origin  and  nature  with  the  claim  for  wages.  A  suit  by  a  servant  for 
wages  due  is  consistent  with  the  continuance  of  the  contract  of  employ- 
ment and  of  actual  service  thereunder.  A  suit  for  a  wrongful  dismissal 
proceeds  upon  the  ground  of  an  entire  repudiation  of  the  contract  by  the 
master.  T'he  suit  for  wages  is  brought  to  recover  for  services  rendered ; 
the  action  for  wrongful  dismissal,  to  recover  compensation  for  the  loss  of 
a  situation,  and  for  not  being  allowed  to  serve  and  earn  wages  under  the 
contract.  In  an  action  for  a  wrongful  dismissal  occurring  in  the  middle 
of  a  quarter  or  period,  before  wages  are  due  and  payable  under  the  con- 
tract of  employment,  compensation  for  services  in  the  broken  quarter  or 
period,  may  be  recovered  as  part  of  the  damages,  for  by  the  wrongful  dis- 
missal the  plaintiff  was  prevented  from  earning  the  wages  for  the  broken 
quarter  under  the  contract,  and  compensation  for  the  services  actually 
rendered  is  justly  due  as  part  of  the  damages;  but  wages  earned  and  due 
at  the  time  of  such  dismissal  are  not  recoverable  in  such  action,  as  the 
cause  of  action  for  wages  is  independent  of  the  wrongful  dismissal  and 
are  in  no  sense  a  part  of  the  damages  resulting  therefrom,  {Perry  v. 
Dickerson,  85  N,  Y.  345,      See  Moody  v,  Leverich,  4  Daly,  401.) 

If  a  servant  is  wrongfully  discharged,  he  has  no  action  for  wages  except 
for  past  services  rendered  and  for  sums  of  money  that  have  come  due.  As 
far  as  any  other  claim  on  the  contract  is  concerned,  he  must  sue  for  the 
injury  he  has  sustained  by  his  discharge  and  is  not  allowed  to  serve  and 
earn  the  wages  agreed  upon,  (McCargo  v.  Jergens,  206  JN",  Y,  363,) 
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A  servant  wrongfully  discharged  has  but  two  remedies  growing  out  of 
the  wrongful  act:  (1)  He  may  treat  the  contract  of  hiring  as  continuing, 
though  broken  by  the  master,  and  may  recover  damages  for  the  breach. 
(2)  He  may  rescind  the  contract,  in  which  case  he  could  sue  on  a  quantum 
meruit  for  services  actually  rendered.  These  remedies  are  independent  of, 
iind  additional  to  his  right  to  sue  for  wages  for  sums  actually  earned  and 
due  by  the  terms  of  the  contract.  (Howard  v.  Daly,  61  IST.  Y.  362,  369, 
■370;  Milage  v.  Woodward,  186  JST.  Y.  252.) 

Where  an  employer  disc-harges  a  person  from  his  employ,  the  discharged 
employee  may  wait  until  his  wages  become  due  and  then  recover  them. 
But  this  rule  is  to  be  taken  with  restrictions.  He  recovers  not  for  ser- 
vices rendered,  but  damages  for  breaking  the  contract  by  discharging  him 
before  the  termination  of  his  agreement  —  that  is,  for  refusing  to  employ 
and  pay  him  according  to  the  contract.  If  it  appears  that  he  was  idle 
and  could  not  obtain  other  employment,  his  damages  would  be  the  whole 
compensation  agreed  upon,  and  that  only.  (Heim  v.  Wolf,  1  E.  D.  Smith, 
73;  Milage  v.  Woodward,  186  IST.  Y.  252;  Cullen  v.  Battle  Island  Paper 
Co.,  124  App.  Div.  113,  108  IST.  Y.  Supp.  921 ;  Howard  v.  Daly,  61  E".  Y.. 
362,  371.)  If  it  appears  that  the  employee  obtained  other  employment,, 
then  he  is  entitled  to  only  a  partial  recovery.  (Heim  v.  Wolf,  1  E.  D. 
Smith,  73.)  It  is  undoubtedly  the  duty  of  the  discharged  employee  to 
reduce,  if  possible,  the  damages  sustained  by  him  by  reason  of  his  dis- 
charge. But  in  an  action  to  recover  damages  for  a  breach  of  the  contract, 
the  burden  of  proof  is  on  the  defendant  to  show  either  that  the  plaintiff 
has  found  employment  elsewhere,  or  that  other  and  similar  employment, 
had  been  offered  and  declined,  or  at  least  that  such  employment  might, 
have  been  found.  The  plaintiff  is  not  bound  to  show  afBrmatively,  as  a 
part  of  his  case,  that  such  employment  was  sought  for  and  could  not  be> 
found.  (Gostigan  v.  Mohawk  &  H.  B,  B.  Co.,  2  Denio,  609 ;  Howard  v. 
Daly,  61  N.  Y.  362,  B71;  Milage  v.  Woodward,  186  IST.  Y.  252.) 

The  mere  offer  by  an  employer  to  re-employ  his  employee  whom  he  has 
wrongfully  discharged  may  be  considered  in  mitigation  of  damages,  but 
it  does  not,  regardless  of  the  circumstances  and  conditions  existing  at  the 
time  between  the  employer  and  employee,  furnish  the  employer  with  a 
complete  defense  to  an  action  for  damages  for  breach  of  contract.  A 
wrongfully  discharged  employee  is  not  bound  to  accept  employment  from 
his  former  employee  in  preference  to  other  employers.  His  sole  duty  is,, 
in  mitigation  of  damages,  to  accept  such  employment  as  is  offered  him 
by  any  one,  even  including  his  former  employer,  who  has  already  broken 
one  contract,  where  the  terms  and  conditions  of  such  proffered  employment, 
are  reasonable.  (Heiferman  v.  Oreenhut  Cloak  Co.,  83  Misc.  435,  145. 
K  Y.  Supp.  142.) 
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25.  The  Personal  Property  Law  relative  to  sales. 

§  1.  Nature  of  contract  of  sale. 

A  sale  of  goods  is  defined  by  statute  as  an  agreement  whereby  the  seller 
transfers  the  property  in  goods  to  the  buyer  for  a  consideration  called  the 
price.  .  And  a  contract  to  sell  goods  is  defined  as  a  contract  whereby  the 
seller  agrees  to  transfer  the  property  in  goods  to  the  buyer  for  a  con- 
sideration called  the  price.  (Personal  Property  Law,  §  82.  See  B.  C. 
&  G.  Consolidated  Laws.) 

To  constitute  a  valid  sale  there  must  be  parties  capable  of  contracting ; 
a  thing  which  is  the  object  of  the  contract;  a  price  agreed  upon,  or  a  price 
to  be  regulated  by  actual  value;  and  the  consent  of  the  parties  to  the 
contract. 

§  2.  Offer  and  acceptance. 

Ordinarily  a  sale  is  the  result  of  a  definite  proposition  by  one  party 
and  its  acceptance  by  the  other.      Until  an  offer  is  made  by  one  party, 
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complete  and  definite  in  all  its  material  terms,  the  other  cannot,  by  the 
mere  acceptance  of  the  proposition,  make  a  valid  contract  of  sale.  In 
other  words,  so  long  as  there  remains  any  of  the  material  conditions  of  the 
contract  to  be  settled  and  agreed  upon,  no  binding  agreement  exists. 
{Schenectady  Stove  Co.  v.  Holbrooh,  101  N".  Y.  45.)  An  offer  in  the 
nature  of  a  proposition  for  a  contract  may  be  withdrawn  at  any  time 
before  acceptance.  (Id.)  In  this  respect  it  differs  from  an  option  given 
by  one  party  to  another  to  exercise  within  a  definite  period,  which,  if 
given  for  a  consideration,  cannot  be  withdrawn  until  the  end  of  the  period 
prescribed  for  exercising  the  option.  {Benedict  v.  Pincus,  191  N.  Y. 
377;  McVicar  v.  Keating,  19  App.  Div.  581,  582.)  An  agreement  to 
purchase  a  business,  part  of  the  consideration  to  be  paid  at  once,  part  on  a 
day  named,  and  the  "  balance  to  be  agreed  upon  later,"  is  not  a  contract 
since  the  minds  of  the  parties  have  never  met  as  to  the  payment  of  the 
balance.      (Muller  v.  Idler,  126  App.  Div.  366.) 

It  is  well  settled  that  in  order  to  establish  a  legal  contract  of  sale  through 
the  medium  of  correspondence,  it  must  be  made  to  appear  that  there  was 
not  only  a  plain,  unequivocal  offer,  but  that  the  acceptance  of  the  offer 
was  equally  plain  and  free  from  ambiguity.  In  other  words,  there  must 
have  been  an  exact  meeting  of  the  minds  of  the  contracting  parties  in 
respect  to  every  detail  of  the  proposed  contract,  and  if  the  precise  thing 
offered  was  not  accepted,  or  if  the  acceptance  was  in  any  manner  qualified 
by  conditions  or  reservations/  however  slight  they  may  have  been,  no  valid 
contract  is  established,  and,  on  the  other  hand,  the  modified  or  qualified 
acceptance  is  to  be  treated  as  a  rejection  of  the  offer.  {Myers  v.  Smith, 
48  Barb.  614;  Uhlman  v.  Day,  38  Hun,  298;  Myers  v.  Trescott,  59  Hun, 
395 ;  Sidney  Glass  Worhs  v.  Barnes  &  Co.,  86  Hun,  374;  Mahar  v.  Comp- 
ion,  18  App.  Div.  536.)  It  is  equally  well  settled  that  a  proposition  by 
one  party  by  letter  to  another  party  at  a  distance,  containing  a  specific 
offer,  which  is  unconditionally  accepted  by  the  latter,  will  cons-titute  a 
valid  contract  between  them  {Mactier  v.  Frith,  6  Wend.  103 ;  Clark  v. 
Dales,  20  Barb.  42),  from  the  time  of  the  deposit  of  the  letter  of  accept- 
ance in  the  post-office,  addressed  to  and  to  be  transmitted  to  the  party 
making  the  offer.      {Vassar  v.  Camp,  11  1^.  Y.  441.) 

"  If  a  negotiation  be  conducted  in  writing,  and  even  if  there  be  a  dis- 
tinct proposition  in  a  letter,  and  a  distinct  assent,  making  a  contract,  and 
then  the  parties  reduce  this  contract  to  writing,  and  both  execute  the 
instrument,  this  instrument  controls  the  letters,  and  they  are  not  permitted 
to  vary  the  force  and  effect  of  the  instrument,  although  they  may  sometimes 
be  of  use  in  explaining  the  terms."  (2  Pars.  Cont,  6th  Ed.,  p.  548.) 
And  where  there  have  been  oral  negotiations  resulting  in  the  giving  of 
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a  bill  of  sale,  it  is  by  this  instrument  alone  tbat  the  rights  and  liabilities 
of  the  parties  are  to  be  determined.     {Udell  v.  Sarafan,  19  Misc.  542.) 

§  3.  Form  of  contract  of  sale ;  Statute  of  Frauds. 

Subject  to  certain  exceptions,  a  contract  to  sell  or  a  sale  may  be  made 
in  writing  (either  with  or  without  seal),  or  by  word  of  mouth,  or  partly 
in  writing  and  partly  by  word  of  month,  or  may  be  inferred  from  the 
conduct  of  the  parties.  (Personal  Property  Law,  §  84.  See  B.  C,  &  Gr. 
Consolidated  Laws.) 

Section  85  of  the  Personal  Property  Law,  with  reference  to  the  contracts 
which  are  required  to  be  in  writing,  provides  as  follows : 

"  1.  A  contract  to  sell  or  a  sale  of  any  goods  or  choses  in  action  of  the 
value  of  fifty  dollars  or  upwards  shall  not  be  enforceable  by  action  unless 
the  buyer  shall  accept  part  of  the  goods  or  choses  in  action  so  contracted  to 
be  sold  or  sold,  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  contract,  or  in  part  payment,  or  unless  some  note  or  memo- 
randum in  writing  of  the  contract  or  sale  be  signed  by  the  party  to  be 
charged  or  his  agent  in  that  behalf. 

"  2.  The  provisions  of  this  section  apply  to  every  such  contract  or  sale, 
notwithstanding  that  the  goods  may  be  intended  to  be  delivered  at  some 
future  time  or  may  not  at  the  time  of  such  contract  or  sale  be  actually 
made,  procured  or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  completing  thereof,  or  rendering  the  same  fit  for 
delivery ;  but  if  the  goods  are  to  be  manufactured  by  the  seller  especially 
for  the  buyer  and  are  not  suitable  for  sale  to  others  in  the  ordinary  course 
of  the  seller's  business,  the  provisions  of  this  section  shall  not  apply. 

"  3.  There  is  an  acceptance  of  goods  within  the  meaning  of  this  section 
when  the  buyer,  either  before  or  after  delivery  of  the  goods,  expresses  by 
words  or  conduct  his  assent  to  becoming  the  owner  of  those  specific  goods." 

In  order  to  take  a  sale  of  goods  over  $50  in  value  out  of  the  Statute  of 
Frauds,  where  there  is  no  writing  evidencing  the  contract,  there  must  be 
not  only  a  delivery  of  the  goods  by  the  vendor,  but  an  actual  acceptance 
by  the  vendee,  with  the  Intention  of  taking  possession  as  owner,  which 
intention  must  be  indicated  by  some  equivocal  act.  {Drake  Hardware  Co. 
V.  Dewitt,  142  App.  Div.  189,  126  N.  Y.  Supp.  868.) 

§  4.  Sale  or  return. 

There  is  a  class  of  sales  on  condition,  called  contracts  of  sale  or  return, 
where  the  property  in  the  goods  passes  to  the  purchaser,  subject  to  his 
option  to  return  them  within  a  fixed  or  a  reasonable  time;  and  if  tie  pur- 
chaser fails  to  exercise  his  option  to  so  return  them  the  sale  becomes 
absolute,  and  the  price  of  the  goods  may  be  recovered  in  an  action  for 
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goods  sold  and  delivered.  If  no  time  is  fixed  by  tlie  contract  for  the 
return,  the  option  must  be  exercised  in  a  reasonable  time.  What  is  a 
seasonable  time  is  generally  a  question  of  fact,  but  may  be  under  certain 
circumstances  a  question  of  law.  (Greacen  v.  Poehlman,  191  E".  Y.  493.) 
Where  goods  are  bought  and  paid  for  under  an  agreement  that  the  vendor 
will  take  back  at  the  invoice  price  any  of  the  goods  not  sold  by  the  end 
of  the  season,  the  title  to  the  goods  passes  to  the  vendee  at  the  time  of  tie 
delivery.  On  the  vendor's  refusal  to  take  back  the  goods  as  agreed, 
the  vendee  can  either  rescind  and  sue  for  the  difference  between  the 
agreed  price  and  the  value  of  the  goods,  or  treat  them  as  belonging  to 
the  vendor  and  sue  for  the  contract  price,  and  upon  electing"  to  pursue  the 
latter  course  he  is  entitled  under  section  134  of  the  Personal  Property 
Law  to  a  vendor's  lien.  (Capauno  v.  Italian  Importing  Co.,  89  Misc. 
449,  151  N".  Y.  Supp.  994.) 

§  5.  Time  of  performance. 

It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer  to 
accept  and  pay  for  them,  in  accordance  with  the  terms  of  the  contract  to 
sell  or  sale.  (Personal  Property  Law,  §  122.  See  B.  C.  &  G.  Con- 
solidated Laws.)  Unless  otherwise  agreed,  delivery  of  the  goods  and 
payment  of  the  price  are  concurrent  conditions;  that  is  to  say,  the  seller 
must  be  ready  and  willing  to  give  possession  of  the  goods  to  buyer  in 
exchange  for  the  price  and  the  buyer  must  be  ready  and  willing  to  pay 
the  price  in  exchange  for  possession  of  the  goods.  (Personal  Property 
Law,  §  123 ;  Tipton  v.  Feitner,  20  JST.  Y.  423 ;  Williams  v.  Wilson,  etc., 
Co.,  Ill  App.  Div.  442,  97  IST.  Y.  Supp.  731.)  When  the  contract  makes 
no  provision  as  to  the  time  of  delivery  and  no  time  when  payment  shall 
be  made,  it  is  contemplated  that  the  delivery  shall  be  within  a  reasonable 
time  and  that  payment  shall  be  made  upon  delivery.  {Grahf elder  v.  Vos- 
burgh,  90  App.  Div.  307;  Weinberg  v.  Gash,  94  Misc.  303,  158  N,  Y. 
Supp.  179;  Cinque  v.  Cassani,  43  App.  Div.  381.)  Subsequent  and 
repeated  requests  for  delivery  of  property  sold  after  a  breach  by  the  seller 
in  that  particular  do  not  bar  the  buyer  from  all  claim  for  damages.  Such 
requests  may  have  the  effect  of  barring  the  buyer  from  refusing  to  accept 
the  property  at  a  later  date  than  the  contract  day,  but  do  not  necessarily 
preclude  his  right  of  damages.  (Bailey  v.  Elm  City  Lumber  Co.,  167 
App.  Div.  42, 154  IST.  Y.  Supp.  281.) 

§  6.  Place  of  delivery. 

Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for  the 
seller  to  send  them  to  the  buyer  is  a  question  depending  in  each  case  ou 
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the  contract,  express  or  implied,  between  the  parties.  Apart  from  any 
such  contract,  express  or  implied,  or  usage  of  trade  to  the  contrary,  the 
place  of  delivery  is  the  seller's  place  of  business  if  he  have  one,  and  if 
not  his  residence;  but  in  case  of  a  contract  to  sell  or  a  sale  of  specific 
goods,  which  to  the  knowledge  of  the  parties  when  the  contract  or  the  sale 
was  made  were  in  some  other  place,  then  that  place  is  the  place  of 
delivery.  (Personal  Property  Law,  §  124;  see  B.  C.  &  G.  Consolidated 
Laws ;  Schijf  v.  Winton  Motor  Car  Co.,  90  Misc.  590,  153  N.  Y.  Supp. 
961;  Lenders  v.  Fahlherg  Saccharine  Worlcs,  150  N.  T.  Supp.  635; 
Dressier-Beard  Mfg.  Co.  v.  Winter  Garden  Co.,  158  IST.  Y.  Supp.  8Y5.) 
Where  the  seller  agrees  to  deliver  it  at  a  certain  place,  he  is  bound  to 
see  that  the  delivery  is  properly  made,  and  the  title  to  the  property  remains 
in  him  until  tihe  agreement  of  sale  and  delivery  is  completed.  {Conroy  v. 
Barrett,  95  Misc.  247,  157  N.  Y.  Supp.  549.) 

§  7.  When  title  passes. 

It  is  important  in  many  cases,  particularly  where  the  property  has 
become  lost  before  its  actual  receipt  by  the  buyer,  to  determine  whether 
the  title  thereto  has  passed  to  the  buyer  or  whether  it  still  remains  in  the 
seller.  This  question  is  now  largely  governed  by  the  provisions  of  the 
Personal  Property  Law. 

Where  there  is  a  contract  to  sell  unascertained  goods  no  property  in  the 
goods  is  transferred  to  the  buyer  unless  and  until  the  goods  are  ascer- 
tained. (Personal  Property  Law,  §  98,  See  B.  C.  &  G.  Consolidated 
Laws.)  Title  does  not  vest  in  an  article  to  be  manufactured  until  finished 
and  delivered,  or  ready  for  delivery  and  approved  by  the  party  for  whom 
it  is  to  be  constructed.  (Andrews  v.  Durant,  11  N.  Y.  35;  Interstate 
Steamboat  Co.  v.  First  Nat.  Bank,  87  Hun,  93,  33  W.  Y.  Supp.  330.) 

If  goods  are  sold,  while  mingled  with  others,  by  number,  weight  or 
measure,  the  sale  is  incomplete,  and  the  title  continues  with  the  seller, 
until  the  bargained  property  is  separated  and  identified.  But  if  the 
goods  sold  are  clearly  identified,  then,  although  it  may  be  necessary  to 
number,  weigh  or  measure  them  in  order  to  ascertain  what  would  be  the 
price  of  the  whole  at  the  rate  agreed  upon  between  the  parties,  the  title 
will  pass.  Thus,  if  a  flock  of  sheep  is  sold  at  so  much  the  head,  and  it  is 
agreed  that  they  shall  be  counted  after  the  sale  in  order  to  determine  the 
entire  price  of  the  whole,  the  sale  is  valid  and  complete.  But  if  a  given 
number  out  of  the  whole  are  sold,  no  title  is  acquired  by  the  purchaser 
until  they  are  separated  and  their  identity  thus  ascertained  and  deter- 
mined. This  doctrine  is  well  settled.  (See  Crofoot  v.  Bennett,  2  N.  S. 
258;  Groat  v.  Gile,  51  N".  Y.  431,  437;  Kimberly  v.  Patchin,  19  N.  Y. 
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330;  Burrows  v.  WUtaker,  71  IST.  Y.  291;  Sawyer  v.  Waterbury,  116 
]!T.  Y.  371.) 

Where  there  is  a  contract  to  sell  specific  or  ascertained  goods,  the  prop- 
erty in  them  is  transferred  to  the  buyer  at  such  time  as  the  parties  to  the 
contract  intend  it  shall  be  transferred.  For  the  purpose  of  ascertaining 
the  intention  of  the  parties,  regard  shall  be  had  to  the  terms  of  the  con- 
tract, the  conduct  of  the  parties,  usages  of  trade  and  the  circumstances 
of  the  case.  (Personal  Property  Law,  §  99.  See  B.  C.  &  G.  Consoli- 
dated Laws.)  To  aid  in  determining  intention,  the  Legislature  has  pro- 
mulgated various  rules.  (Personal  Property  Law,  §  100.  See  B.  C.  & 
Q.  Consolidated  Laws.) 

Where  there  is  a  valid  contract  for  the  sale  of  personal  property,  and 
by  its  terms  the  property  is  to  be  shipped  by  the  vendor  to  the  vendee,  a 
delivery  to  a  responsible  carrier  for  the  vendee,  to  be  carried  and  deliv- 
ered to  him,  will  ordinarily  transfer  the  title  to  the  vendee  and  place  the 
property  at  his  risk.  (Badgers  v.  Phillips,  40  N".  Y.  519;  Allard  v. 
Oreasert,  61  N.  Y.  1.)  But  it  is  a  condition  precedent  to  the  vesting  of 
title  in  the  vendee  that  the  goods  delivered  shall  correspond  with  the  con- 
tract. (Pierson  v.  Crooks,  115  N.  Y.  539.)  Where  goods  of  a  specific 
quality  are  ordered  by  a  distant  purchaser  of  a  manufacturer  or  dealer, 
with  directions  to  ship  them  by  a  carrier,  delivery  to  the  carrier  will  not 
conclude  the  party  giving  the  order  from  rejecting  the  goods  on  arrival  if 
found  not  to  be  of  the  quality  ordered.  (Pierson  v.  Crooks,  115  N.  Y. 
539.)  But  these  cases  all  hold  that  a  delivery,  according  to  the  contract, 
to  a  general  carrier,  not  designated  or  selected  by  the  buyer,  does  not  con- 
stitute such  a  delivery  and  acceptance  as  to  answer  the  Statute  of  Frauds. 

Where  on  the  sale  of  personal  property  it  is  agreed  tlhat  payment 
therefor  shall  accompany  or  precede  delivery,  the  title  does  not  pass  until 
the  payment  is  made.  (Empire  State  Type  Founding  Co.  v.  Grant,  114 
N.  Y.  40;  Leven  v.  Smith,  1  Denio,  571;  Bussell  v.  Minor,  22  Wend. 
659;  Hammett  v.  Linneman,  48  IS".  Y.  399;  Schryer  v.  Fenton,  15  App. 
Div.  158,  44  N.  Y.  Supp.  203.)  But  title  to  an  article  may  pass  upon  a 
sale  on  credit  if  such  was  the  intention  of  the  parties.  (Crosby  v.  Dela- 
ware &  Hudson  Canal  Co.,  141  N.  Y.  589.) 

§  8.  Warranties ;  in  general. 

A  warranty  in  the  sale  of  goods  may  be  express  or  it  may  be  implied. 
Any  affirmation  of  fact  or  any  promise  by  the  seller  relating  to  the  goods 
is  an  express  warranty  if  the  natural  tendency  of  such  affirmation  or 
promise  is  to  induce  the  buyer  to  purchase  the  goods,  and  if  the  buyer 
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purchases  the  goods  relying  thereon,  but  no  affirmation  of  the  value  of  the 
goods,  nor  any  statement  purporting  to  be  a  statement  of  the  seller's 
opinion  only  shall  be  construed  as  a  warranty.  (Personal  Property  Law, 
§  93.  See  B.  C.  &  G.  Consolidated  Laws.)  Implied  warranties  may 
attach  to  a  written  contract  as  well  as  to  one  not  written.  {Marx  v. 
Locomobile  Co.,  82  Misc.  468,  144  IST.  Y.  Supp.  937.) 

A  warranty  on  the  sale  of  an  automobile  that  it  will  be  free  from  defects 
for  a  year  necessarily  carries  with  it  a  warranty  that  the  machine  at  the 
time  of  the  sale  is  of  sufficiently  good  workmanship  and  material  to  run 
a  year  under  ordinary  and  proper  use  without  showing  defects;  and  the 
seller  is  liable  for  any  defects  that  have  appeared  during  the  time  limit 
except  such  as  result  from  the  buyer's  improper  use  of  the  car.  (Miller 
V.  Zander,  85  Misc.  499,  147  N,  Y.  Supp.  479.) 


§  9.  Implied  warranty  of  title. 

In  a  contract  to  sell  or  a  sale,  unless  a  contrary  intention  appears,  there 
is  an  implied  warranty  on  the  part  of  the  seller  that  in  case  of  a  sale  he 
has  a  right  to  sell  the  goods,  and  that  in  case  of  a  contract  to  sell  he  will 
have  a  right  to  sell  the  goods  at  the  time  when  property  is  to  pass.  And 
there  is  also  an  implied  warranty  that  the  buyer  shall  have  and  enjoy  quiet 
possession  of  the  goods  as  against  any  lawful  claims  existing  at  the  time 
of  the  sale ;  and  that  the  goods  shall  be  free  at  the  time  of  the  sale  from 
any  charge  or  encumbrance  in  favor  of  any  third  person,  not  declared  or 
known  to  the  buyer  before  or  at  the  time  when  the  contract  or  sale  is  made. 
But  this  implied  warranty  does  not  render  liable  a  sheriff,  auctioneer, 
mortgagee  or  other  person  professing  to  sell  by  virtue  of  authority  in  fact 
or  law  goods  in  which  a  third  person  has  a  legal  or  equitable  interest. 
(Personal  Property  Law,  §  94.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  10.  Implied  warranty  in  sale  by  description. 

Where  there  is  a  contract  to  sell  or  a  sale  of  goods  by  description,  there 
is  an  implied  warranty  that  the  goods  shall  correspond  with  the  descrip- 
tion ;  and,  if  the  contract  or  sale  be  by  sample,  as  well  as  by  description,  it 
is  not  sufficient  that  the  bulk  of  the  goods  corresponds  with  the  sample  if  the 
goods  do  not  also  correspond  with  the  description.  (Personal  Property 
Law  §  95.  See  B.  C.  &  G.  Consolidated  Laws.)  On  a  sale  of  fruit  trees 
by  order,  there  is  an  implied  warranty  that  the  trees  delivered  shall  be  of 
the  variety  ordered.  (Whipple  v.  Brown  Bros.  Co.,  170  App.  Div.  531, 
156  N.  Y.  Supp.  63.) 
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§  11.  Implied  warranties  of  quality. 

The  general  rule  as  to  warranties  is  caveat  emptor  —  let  the  buyer 
beware  —  and  that  there  is  no  warranty  of  quality  of  the  article  sold.  To 
the  general  rule,  however,  there  are  certain  exceptions. 

Where  the  buyer,  expressly  or  by  implication,  makes  known  to  the  seller 
the  particular  purpose  for  which  the  goods  are  required,  and  it  appears 
that  the  buyer  relies  on  the  seller's  skill  or  judgment  (whether  he  be  the 
grower  or  manufacturer  or  not),  there  is  an  implied  warranty  that  the 
goods  shall  be  reasonably  fit  for  such  purpose.  (Personal  Property  Law, 
§96.  See  B.  C.  &  G.  Consolidated  Laws.)  This  statute  changes  the  prior 
Tule  on  sales  within  its  purview.  But  in  order  to  bring  a  case  within  the 
statute,  two  things  must  appear.  First:  The  seller  must  be  informed 
expressly  or  by  implication  of  the  purpose  for  which  the  goods  were  pur- 
chased ;  and  Second :  The  buyer  must  have  appeared  to  have  relied  on  the 
seller's  skill  and  judgment.  (Wasserstrom  v.  Cohen,  etc.,  Co.,  165  App. 
Div.  171,  150  N.  Y.  Supp.  638.)  The  mere  purchase  of  goods  from  a  retail 
dealer  does  not  raise  a  presumption  that  the  buyer  relied  on  the  skill  or 
judgment  either  of  the  seller  or  his  salesman  within  the  meaning  of  this 
statute.  (Teller  &  Go.  v.  Kinlen,  165  App.  Div.  351,  150  jST.  Y.  Supp. 
966.) 

Where  an  article  is  sold  for  consumption  as  food,  there  is  an  implied 
warranty  that  it  is  fit  for  consumption.  {Race  v.  Krum,  222  N.  Y.  410; 
Zenhel  v.  Oneida  County  Creameries  Co.,  104  Misc.  251,  171  N.  Y.  Supp. 
676 ;  Money  v.  Fisher,  92  Hun,  347 ;  Race  v.  Krum,  163  App.  Div.  924, 
147  N.  Y.  Supp.  818.)  The  sale  of  pork  made  in  the  usual  manner  by  a 
retail  dealer  for  immediate  consumption  carries  with  it  an  implied  warranty 
that  it  is  sound  and  fit  for  use,  and  a  purchaser  who  becomes  infected 
with  a  parasite  found  in  the  pork  may  recover  damages  from  the  retail 
dealer,  although  the  latter  was  free  from  negligence  and  although  the  pork 
was  sold  in  the  same  form  in  which  it  was  purchased  and  bore  the  United 
States  Government  stamp  to  the  effect  that  it  was  sound  and  fit  for  con- 
sumption and  free  from  defects.  {Rinaldi  v.  Mohican  Co.,  171  App.  Div. 
814,  157  IST.  Y.  Supp.  561,  affd.,  225  N.  Y.  70.) 

Where  the  goods  are  bought  by  description  from  a  seller  who  deals  in 
goods  of  that  description  (whether  he  be  the  grower  or  manufacturer  or 
not),  there  is  an  implied  warranty  that  the  goods  shall  be  of  a  merchantable 
quality.  (Personal  Property  Law,  §  96,  subd.  2.  See  B.  C.  &  G.  Con- 
solidated Laws. ) 

If  the  buyer  has  examined  the  goods,  there  is  no  implied  warranty  as 
regards  defects  which  such  examination  ought  to  have  revealed.  (Per- 
sonal Property  Law,  §  96,  subd.  3.    See  B.  C.  &  G.  Consolidated  Laws.) 
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In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified  article  under  its 
patent  or  other  trade  name,  there  is  no  implied  warranty  as  to  its  fitness  for 
■any  particular  purpose.  (Personal  Property  Law,  §  96,  subd.  4.  '  See 
B.  C.  &  G.  Consolidated  Laws.)  An  implied  warranty  or  condition  as  to 
the  quality  or  fitness  for  a  particular  purpose  may  be  annexed  by  the 
usage  of  trade.  (Personal  Property  Law,  §  96,  subd.  5.  See  B.  C.  &  G. 
Consolidated  Laws.) 

An  express  warranty  or  condition  does  not  negative  a  warranty  or  con- 
dition of  quality  implied  by  the  provisions  of  the  Personal  Property  Law. 
(Personal  Property  Law,  §  96,  subd.  6.  See  B.  C.  &  G.  Consolidated 
Laws. )  An  implied  warranty  may  attach  to  a  written  contract  as  well  as 
to  one  not  written.  {Marx  v.  Locomobile  Co.,  82  Misc.  468,  144  IST.  Y. 
Supp.  937.) 

§  12.  Implied  warranties  in  sale  by  sample. 

In  the  case  of  a  contract  to  sell  or  a  sale  by  sample,  there  is  an  implied 
warranty  that  the  bulk  shall  correspond  with  the  sample  in  quality;  and 
that  the  buyer  shall  have  a  reasonable  opportunity  of  comparing  the  bulk 
with  the  sample,  except  so  far  as  otherwise  provided  in  the  Personal 
Property  Law ;  and,  if  the  seller  is  a  dealer  in  goods  of  the  kind  sold,  there 
is  an  implied  warranty  that  the  goods  shall  be  free  from  any  defect  render- 
ing them  unmerchantable  which  would  not  be  apparent  on  reasonable 
examination  of  the  sample.  (Personal  Property  Law,  §  97.  See  B.  C. 
&  G.  Consolidated  Laws. ) 

A  sale  by  sample  contemplates  that  the  goods  are  in  being,  that  the 
sample  is  taken  from  the  bulk;  and  that  the  bulk  is  equal  in  quality  to 
the  sample.  This  is  sometimes  called  an  implied  warranty,  but  is  more 
properly  an  express  warranty.  It  amounts  to  an  affirmation  that  the 
specimen  is  a  fair  sample  of  the  bulk  of  the  commodity.  (Beime  v.  Dodd^ 
5  N,  Y.  95,  103;  Guemey  v.  Atlantic  and  Great  Western  By.  Co.,  58 
]Sr.  Y.  358,  364;  Henry  &  Co.  v.  Talcott,  175  N.  Y.  385;  Hamilton  v. 
Peloushy,  48  Misc.  554.) 

But  the  mere  circumstance  that  the  seller  exhibits  a  sample  at  the  time 
of  the  sale  will  not  of  itself  make  it  a  sale  by  sample  so  as  to  subject  the 
seller  to  liability  on  a  warranty  as  to  the  nature  and  quality  of  the  goods ; 
because  it  may  be  exhibited,  not  as  a  warranty  that  the  bulk  corresponds 
to  it,  but  merely  to  enable  the  purchaser  to  form  a  judgment  on  its  kind 
and  quality.  Whether  a  sale  be  a  sale  by  sample  or  not  is  a  question  of 
fact  for  the  jury  to  find  from  the  evidence  in  each  case.  To  authorize  a 
finding  that  a  sale  was  by  sample  the  evidence  must  satisfactorily  show 
that  the  parties  contracted  solely  in  reference  to  the  sample  exhibited ;  that 
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they  mutually  understood  that  they  were  dealing  with  the  sample  as  an 
agreement  or  understanding  that  the  bulk  of  the  commodity  corresponds 
with  it ;  or  in  other  words,  the  evidence  must  be  such  as  to  authorize  the 
jury,  under  all  the  circumstances  of  the  case,  to  find  that  the  sale  was 
intended  by  the  parties  as  a  sale  by  sample.  (Waring  v.  Mason,  18  Wend. 
425,  434 ;  Hargous  v.  Stone,  5  IST.  Y.  73 ;  Beirne  v.  Dodd,  5  N.  Y.  99 ; 
Pascal  V.  Goldstein,  51  Misc.  629 ;  New  York  Hydraulic  Press  BricTe  Co. 
V.  Gunn,  43  Misc.  330 ;  Smith  v.  Coe,  170  K  Y.'  162 ;  Id.,  612 ;  Henry 
&  Co.  V.  Talcott,  175  IST.  Y.  385.)  Where  an  action  is  brought  to  recover 
for  goods  sold  and  delivered,  and  it  is  established  by  concession  or  proof 
that  the  sale  is  by  sample,  the  burden  is  then  upon  the  plaintiff  to  show 
that  the  goods  he  delivered  were  the  goods  which  were  the  subject  of 
sale,  that  is,  goods  equal  to  the  sample.  (Bosenstein  v.  Casein  Mfg.  Co., 
50  Misc.  345.) 

A  sale  may  be  made  partly  by  description  and  partly  by  sample,  and 
in  that  event  the  goods  must  correspond  to  the  description  in  the  respect 
covered  thereby  and  to  the  sample  in  other  respects.  (Bach  v.  Levy,  101 
K  Y.  511,  514;  Henry  &  Co.  v.  Talcott,  175  N.  Y.  385,  390.) 

An  executory  contract  for  the  manufacture  and  delivery  of  certain 
articles  of  personal  property  of  a  specified  quality  and  description  is 
not  strictly  a  sale  by  sample.  (Gumey  v.  Atlantic  &  Great  Western 
By.  Co.,  58  N.  Y.  358.)  But  under  such  contract  the  party  is  bound  to 
deliver  articles  equal  to  the  sample  in  manufacture,  material,  description, 
quality,  fitness  and  durability  for  the  use  for  which  they  are  designed. 
(Id.)  The  remedy  of  the  purchaser  is  not  the  same  in  the  case  of  an 
executory  contract  for  the  manufacture  of  goods  and  in  the  case  of  a  sale 
by  sample.  If  the  sale  is  strictly  one  by  sample  the  purchaser,  after 
discovery  that  the  goods  are  inferior  to  the  sample,  may  still  retain  the 
goods  and  sue  for  the  breach  of  warranty ;  but  in  executory  contracts  for 
the  manufacture  of  goods  where  there  is  no  warranty,  acceptance  of  the 
goods  after  an  opportunity  to  examine  renders  the  purchaser  liable  for  the 
contract  price.  (Smith  v.  Coe,  55  App.  Div.  585;  170  N.  Y.  162; 
Gumey  v.  Atlantic  &  Great  Western  By.  Co.,  58  1^.  Y.  358;  Studer  v. 
Bleistein,  115  IST.  Y.  316 ;  Pierson  v.  Croohs,  115  IST.  Y.  539 ;  Ideal  Wrench 
Co.  V.  Garvin  Machine  Co.,  92  App.  Div.  187.) 

A  contract  of  sale  which  points  out  a  known  and  ascertainable  standard 
by  which  to  judge  the  quality  of  the  goods  sold,  is,  for  all  practicable  pur- 
poses, a  sale  by  sample,  and  renders  the  vendor  liable  for  damages  upon  a 
breach  of  warranty,  although  there  has  been  an  acceptance  after  opportunity 
to  inspect  the  goods.  (ZahrisJcie  v.  Central  Vermont  B.  B.  Co.,  131  'N.  Y. 
72.) 
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§  13.  Remedies  of  seller;  in  general. 

Where  the  buyer  of  personal  property  has  declined  to  accept  the  same 
when  the  seller  has  sought  to  deliver  it  or  when  he  has  failed  to  pay  for  it, 
the  seller  ordinarily  has  his  choice  of  several  remedies.  If  the  title  to  the 
property  has  not  passed  to  the  buyer,  the  seller  has  a  lien  on  the  goods  or 
a  right  to  retain  them  for  the  price  while  he  is  in  possession  of  them,  or 
a  right  of  selling  the  goods  in  transit  after  he  has  parted  with  the  posses- 
sion thereof ;  or  he  has  a  right  of  resale  as  prescribed  by  the  provisions  of 
the  Personal  Property  Law;  or  he  has  a  right  to  rescind  the  sale  as 
provided  by  the  Personal  Property  Law.  If  the  title  to  the  goods  has  not 
passed  to  the  buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies, 
a  right  of  withholding  delivery  similar  to  and  coextensive  with  his  rights  of 
lien  and  profits  in  transit.  (Personal  Property  Law,  §  134.  See  B.  C.  & 
G.  Consolidated  Laws.) 

If  the  vendee  has  declined  to  receive  the  property,  the  vendor  may  store 
or  retain  the  property  for  the  vendee  and  sue  him  for  the  entire  purchase 
price;  or  he  may  sell  the  property  and  recover  the  difference  between  the 
contract  price  and  the  price  obtained  upon  a  re-sale;  or  he  may  keep  the 
property  as  his  own  and  recover  the  difference  between  the  market  value  at 
the  time  and  place  of  delivery  and  the  contract  price.  {More  v.  Potter, 
155  ISr.  Y.  481.) 

§  14.  Remedies  of  seller;  lien  for  purchase  price. 

The  unpaid  seller  of  goods  having  them  in  his  possession  is  entitled  to 
retain  possession  thereof  until  payment  or  tender  of  the  price  in  the  fol- 
lowing cases :  (a)  Where  the  goods  have  been  sold  without  any  stipulation 
as  to  credit;  (b)  Where  the  goods  have  been  sold  on  credit,  but  the  term 
of  credit  has  expired;  (c)  Where  the  buyer  becomes  insolvent.  The 
unpaid  seller  may  exercise  his  right  of  lien  notwithstanding  that  he  is  in 
possession  of  the  goods  as  agent  or  bailee  for  the  buyer.  (Personal  Prop- 
erty Law,  §  135.    See  B.  C.  &  G.  Consolidated  Laws.) 

Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  he  may 
exercise  his  right  of  lien  on  the  remainder,  unless  such  part  delivery  has 
been  made  under  such  circumstances  as  to  show  an  intent  to  waive  the  lien 
or  the  right  of  retention.  (Personal  Property  Law,  §  136.  See  B.  C.  & 
G.  Consolidated  Laws.) 

An  unpaid  seller  of  goods  loses  his  lien  thereon  when  he  delivers  the 
goods  to  a  carrier  or  other  bailee  for  the  purpose  of  transmission  to  the 
buyer  without  reserving  the  property  in  the  goods  or  the  right  to  the  posses- 
sion thereof ;  or  when  the  buyer  or  his  agent  lawfully  obtains  possession  of 
the  goods ;  or  by  a  waiver  of  his  right  of  lien.    But  the  unpaid  seller  of 
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goods,  having  a  lien  thereon,  does  not  lose  his  lien  by  reason  onJj  that  he 
has  obtained  judgment  or  decree  for  the  price  of  the  goods.  (Personal 
Property  Law,  §  137.    See  B.  C.  &  G.  Consolidated  Laws.) 

With  the  transmutation  of  possession  of  property,  a  vendor's  lien  thereon 
is  at  an  end.     (Rummell  v.  Blanchard,  216  N.  Y.  348.) 

The  common  law  rule  that  a  vendor's  lien  on  personal  property  is. 
extinguished  where  the  buyer  acquires  both  title  and  possession  from  the 
seller  still  exists  and  is  incorporated  into  the  present  Personal  Property 
Law.     (Bummell  v.  Blanchard,  167  App.  Div.  654,  153  N.  Y.  Supp.  159.) 

§  IS.  Remedies  of  seller ;  stoppage  in  transit. 

Subject  to  the  provisions  of  the  Personal  Property  Law,  when  the  buyer 
of  goods  is  or  becomes  insolvent,  the  unpaid  seller  who  has  parted  wifh  the 
possession  thereof  has  the  right  of  stopping  them  in  transitu,  that  is  to  say, 
he  may  resume  possession  of  the  goods  at  any  time  while  they  are  in 
transit,  and  he  will  then  become  entitled  to  the  same  rights  in  regard  to  the 
goods  as  he  would  have  had  if  he  had  never  parted  with  the  possession. 
(Personal  Property  Law,  §  138.  See  B.  C.  &  G.  Consolidated  Laws.. 
Northern  Grain  Co.  v.  Wiffler,  223  IST.  Y.  169.) 

§  16.  Remedies  of  seller;  right  of  resale. 

Where  goods  sold  are  of  a  perishable  nature,  or  where  the  seller  expressly 
reserves  the  right  of  resale  in  case  the  buyer  should  make  default,  or  where 
the  buyer  has  been  in  default  in  the  payment  of  the  price  an  unreasonable 
time,  an  unpaid  seller  having  a  right  of  lien  or  of  having  stopped  the  goods 
in  transitu  may  resell  the  goods.  He  shall  not  thereafter  be  liable  to  the 
original  buyer  upon  the  contract  to  sell  or  the  sale  or  for  any  profit  made 
for  such  resale,  but  may  recover  from  the  buyer  damages  for  any  loss, 
occasioned  by  the  breach  of  the  contract  or  the  sale.  Where  a  resale  is 
made,  the  buyer  acquires  a  good  title  as  against  the  original  buyer.  It  is 
not  essential  to  the  validity  of  a  resale  that  notice  of  an  intention  to  resell 
the  goods  be  given  by  the  seller  to  the  original  buyer.  But  where  the  right 
to  resell  is  not  based  on  the  perishable  nature  of  the  goods  or  upon  an 
express  provision  of  the  contract  or  the  sale,  the  giving  or  failure  to  give 
such  notice  is  relevant  in  any  issue  involving  the  question  whether  the 
buyer  had  been  in  default  an  unreasonable  time  before  the  resale  was  made. 

It  is  not  essential  to  the  validity  of  a  resale  that  notice  of  the  time  and 
place  of  such  place  of  such  resale  should  be  given  by  the  seller  to  the 
original  buyer. 

The  buyer  is  bound  to  exercise  reasonable  care  and  judgment  in  making 
a  resale,  and  subject  to  this  requirement  may  make  a  resale  either  by  public 
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or  private  sale.     (Personal  Property  Law,  §  141.     See  B.  0.  &  G.  Con- 
solidated Laws.) 

§  17.  Remedies  of  seller;  right  to  rescind  sale. 

An  unpaid  seller  having  a  right  of  lien  or  having  stopped  the  goods  in 
transitu,  may  rescind  the  transfer  of  title  and  resume  the  property  in  the- 
goods,  where  he  expressly  reserved  the  right  to  do  so  in  case  the  buyei* 
should  make  default,  or  where  the  buyer  has  been  in  default  in  the  payment, 
of  the  price  an  unreasonable  time.  The  seller  shall  not  thereafter  be  liable 
to  the  buyer  upon  the  contract  to  sell  or  the  sale,  but  may  recover  from  the 
buyer  damages  for  any  loss  occasioned  by  the  breach  of  the  contract  or  the 
sale.  The  transfer  of  title  is  not  held  to  have  been  rescinded  by  an  unpaid 
seller  until  he  has  manifested  by  notice  to  the  buyer  or  by  some  other  overt 
act  an  intention  to  rescind.  It  is  not  necessary  that  such  overt  act  should 
be  communicated  to  the  buyer  but  the  giving  or  failure  to  give  notice  to- 
the  buyer  of  the  intention  to  rescind  is  relevant  in  any  issue  involving  the 
question  whether  the  buyer  has  been  in  default  an  unreasonable  time- 
before  the  right  of  recission  was  asserted.  (Personal  Property  Law,  §  142, 
See  B.  C.  &  G.  Consolidated  Laws.) 

Where  a  vendor  has  been  induced  by  the  fraudulent  statements  of  the 
vendee  to  sell  goods  to  him  on  credit,  he  may  either  disafErm  the  sale  and 
proceed  in  replevin  to  recover  the  goods,  or  may  waive  the  tort,  and, 
rescinding  that  part  of  the  contract  giving  the  credit,  sue  at.  once  for  the 
purchase  price  of  the  goods  as  though  the  sale  were  for  cash.  In  such 
cases  the  seller  is  not  bound  to  bring  an  action  for  deceit,  or  an  action  of 
trover  or  replevin,  but  may  waive  the  tort  and  bring  assumpsit  at  once  for 
the  value  of  the  goods.  {Wygwnd  v.  Sichel,  3  Keyes,  120,  33  How.  174; 
Both  V.  Palmer,  27  Barb.  652 ;  Crossman  v.  Universal  Rubber  Co.,  127 
N.  Y.  38 ;  Wilson  v.  Foree,  6  Johns.  110;  Heilbronn  v.  Herzog,  165  N.  Y, 
98.)  There  is  a  well-recognized  distinction  in  such  cases  between  a  dis- 
affirmance of  the  sale  with  all  its  incidents,  and  a  mere  rescission  of  the 
credit  upon  which  the  sale  was  made. 

A  vendor  who  has  been  defrauded  on  the  contract  of  sale  may  rescind 
the  contract  and  reclaim  his  goods  while  they  remain  in  the  possession  of" 
the  vendee  or  one  who  is  not  a  bona  fide  purchaser,  but  he  must  in  such 
case  restore  to  the  vendee  what  he  has  received  from  him,  (See  Sweetman 
V,  Prince,  26  IST.  Y.  224.) 

§  18.  Remedies  of  seller ;  action  for  price. 

Where  under  a  contract  to  sell  or  a  sale,  the  property  in  the  goods  has, 
passed  to  the  buyer,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay 
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for  the  goods  according  to  the  terms  of  the  contract  or  the  sale,  the  seller 
may  maintain  an  action  against  him  for  the  price  of  the  goods.  Where, 
under  such  a  contract  to  sell  or  a  sale,  the  price  is  payable  on  a  day  certain, 
irrespective  of  delivery  or  of  transfer  of  title,  and  the  buyer  wrongfully 
neglects  or  refuses  to  pay  such  price,  the  seller  may  maintain  an  action  for 
the  price,  although  the  property  in  the  goods  has  not  passed,  and  the  goods 
have  not  been  appropriated  to  the  contract.  But  it  is  a  defense  to  such  an 
action  that  the  seller  at  any  time  before  judgment  in  such  action  has 
manifested  an  inability  to  perform  the  contract  or  the  sale  on  his  part  or 
an  intention  not  to  perform  it.  (Personal  Property  Law,  §  144.  See 
B.  C.  &  G.  Consolidated  Laws. ) 

§  19.  Remedies  of  seller;  damages  for  nonacceptance  by  buyer. 

Where  the  buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for  the 
goods,  the  seller  may  maintain  an  action  against  him  for  damages  for  non- 
acceptance.  The  measure  of  damages  is  the  estimated  loss  directly  and 
naturally  resulting,  the  ordinary  course  of  events,  from  the  buyer's  breach 
of  contract.  Where  there  is  an  available  market  for  the  goods  in  question, 
the  measure  of  damages  is,  in  the  absence  of  special  circumstances,  show- 
ing proximate  damage  of  a  greater  amount,  the  difference  between  the 
contract  price  and  the  market  or  current  price  at  the  time  or  times  when  the 
goods  ought  to  have  been  accepted,  or,  if  no  time  was  fixed  for  acceptance, 
then  at  the  time  of  the  refusal  to  accept.  If,  while  labor  or  expense  of 
material  amount  are  necessary  on  the  part  of  the  seller  to  enable  him  to 
fulfill  his  obligations  under  the  contract  to  sell  or  the  sale,  the  buyer 
repudiates  the  contract  or  the  sale,  or  notifies  the  seller  to  proceed  no 
further  therewith,  the  buyer  shall  be  liable  to  the  seller  for  no  greater 
damages  than  the  seller  would  have  suffered  if  he  did  nothing  toward  carry- 
ing out  the  contract  or  the  sale  after  receiving  notice  of  the  buyer's  repudia- 
tion or  countermand.  The  profit  the  seller  would  have  made  if  the  contract 
or  the  sale  had  been  fully  performed  shall  be  considered  in  estimating  such 
damages.  (Personal  Property  Law,  §  145.  See  B.  C.  &  G.  Consolidated 
Laws.) 

Where  the  goods  have  not  been  delivered  to  the  buyer,  and  the  buyer  has 
repudiated  the  contract  to  sell  or  sale,  or  has  manifested  his  inability  to 
perform  his  obligations  thereunder,  or  has  committed  a  material  breach 
thereof,  the  seller  may  totally  rescind  the  contract  or  the  sale  by  giving 
notice  of  his  election  so  to  do  to  the  buyer.  (Personal  Property  Law,  §  146, 
See  B.  C.  &  G.  Consolidated  Laws.)  In  such  a  case  the  seller  is  justified 
in  treating  the  contract  as  broken  at  that  time  and  he  may  bring  an  action 
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immediately  for  the  breach  without  tendering  the  delivery  of  the  goods  or 
awaiting  the  expiration  of  the  period  of  performance  fixed  by  the  contract. 
The  damages  recoverable  in  such  action  is  the  difference  between  the  con- 
tract price  and  the  market  value  at  the  time  and  place  of  delivery.  (  Wind- 
muller  v.  Pope,  107  N.  Y.  674.)  Eefusal  to  accept  is  a  waiver  of  tender. 
{Weil  V,  Unique  Electric  Device  Co.,  39  Misc.  527,  80  N.  Y.  Supp  484; 
Levy  v.  Olassbegg,  92  IST.  Y.  Supp,  50.)  A  formal  and  specific  statement 
by  the  buyer  of  the  grounds  of  his  refusal  to  accept  the  goods  will  be  con- 
strued and  deemed  to  be  a  waiver  of  all  other  objections  to  performance  on 
the  part  of  the  seller.    {Littlejohn  v.  Shaw,  159  N.  Y.  188.) 

§  20.  Remedies  of  buyer ;  in  general. 

The  buyer  of  personal  property  has  several  different  remedies  in  case 
the  purchaser  fails  to  complete  his  contract  as  agreed  between  the  parties. 
He  may  in  some  cases  maintain  an  action  against  the  seller  or  as  for  con- 
version, where  the  seller  fails  to  deliver  the  goods  to  the  buyer.  Or,  in  case 
the  seller  fails  to  deliver  the  goods,  he  may  maintain  an  action  for  damages 
for  a  breach  of  the  contract.  And,  in  case  the  seller  makes  a  breach  of 
warranty,  various  remedies  are  left  to  the  buyer  for  his  protection. 

Fraud  vitiates  all  contracts  of  sale  at  the  election  of  the  party  defrauded. 
If  a  vendee  has  been  induced  to  purchase  by  fraud  and  desires  to  be  entirely 
relieved  from  the  contract,  he  must  rescind  it,  and  restore,  or  offer  to 
restore,  the  property  purchased.  If  he  retains  the  property,  he  may,  when 
sued  for  the  purchase  price,  recoup  the  damages  arising  from  the  fraud,  or 
may  have  an  action  to  recover  such  damages.  But  he  cannot  retain  the 
property,  if  it  is  of  any  value,  and  defeat  a  recovery  in  toto  upon  the  con- 
tract by  reason  of  the  fraud.  This  is  the  rule  where  the  question  of  fraud 
does  not  relate  to  the  title  to  the  goods  sold.  In  such  a  case  the  vendee  may 
return  or  abandon  the  property  to  the  true  owner,  assuming  the  responsi^ 
bility,  when  sued  by  his  vendor,  of  showing  the  fraud  and  proving  title  in 
the  true  owner.  (Sweetman  v.  Prince,  26  N,  Y,  224;  Wolf  v.  Michael, 
21  Misc.  86,  46  IST.  Y.  Supp.  991.) 

§  21.  Remedies  of  buyer;  action  for  conversion. 

Where  the  property  in  the  goods  has  passed  to  the  buyer  and  the  seller 
vsTongfully  neglects  or  refuses  to  deliver  the  goods,  the  buyer  may  maintain 
any  action  allowed  by  law  to  the  owner  of  goods  of  similar  kind  when 
wrongfully  converted  or  withheld,  (Personal  Property  Law,  §  147,  See 
B.  0,  &  G,  Consolidated  Laws,) 
6 
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§  22.  Remedies  of  buyer ;  action  for  failure  to  deliver. 

Where  the  property  in  the  goods  has  not  passed  to  the  buyer,  and  the 
seller  wrongfully  neglects  or  refuses  to  deliver  the  goods,  the  buyer  may 
maintain  an  action  against  the  seller  for  damages  for  nondelivery.  The 
measure  of  damages  in  such  an  action  is  the  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events  from  the  seller's  breach  of  con- 
tract. Where  there  is  an  available  market  for  the  goods  in  question,  the 
measure  of  damages,  in  the  absence  of  special  circumstances  showing  proxi- 
mate damages  of  a  greater  amount,  is  the  difference  between  the  contract 
price  and  the  market  or  current  price  of  the  goods  at  the  time  or  times  when 
they  ought  to  have  been  delivered,  or,  if  no  time  was  fixed,  then  at  the  time 
of  the  refusal  to  deliver.  (Personal  Property  Law,  §  148.  See  B.  C.  &  G. 
Consolidated  Laws.) 

If  the  goods  are  to  be  delivered  and  paid  for  in  installments,  and  the 
seller  refuses  to  deliver  any  installment,  this  amounts  to  a  repudiation  of 
the  contract  by  the  seller  and  a  breach  thereof  for  which  the  buyer  may 
recover  his  damages.  But  he  cannot  split  up  his  demand  and  maintain 
successive  suits  as  the  time  to  deliver  each  installment  arrives.  There  can 
be  but  one  action  for  damages  for  a  total  breach  of  an  entire  contract  to 
deliver  goods,  even  where  they  are  to  be  delivered  in  installments  from 
time  to  time,  and  the  buyer  must  either  recover  all  his  damages  in  his  first 
suit,  or  wait  until  the  time  for  the  delivery  of  all  the  goods  has  arrived. 
{Pakas  V.  Hollingshead,  184  N.  Y.  211.) 

§  23.  Remedies  of  buyer ;  specific  performance. 

In  certain  cases  where  a  seller  has  broken  a  contract  to  deliver  specific 
or  ascertained  goods,  courts  of  equity  are  permitted  to  make  decrees  direct- 
ing that  the  contract  shall  be  performed  specifically  (see  Personal  Property 
Law,  §  149) ;  but  this  remedy  has  no  application  to  courts  of  justices  of  the 
peace,  for  justices  do  not  have  equitable  powers. 

§  24.  Remedies  of  buyer ;  breach  of  warranty. 

Where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer  has  several 
remedies,  at  his  election.  He  may  accept  or  keep  the  goods  and  set  up 
against  the  seller  the  breach  of  the  warranty  by  way  of  recoupment  in 
diminution  or  extinction  of  the  price ;  or  he  may  accept  or  keep  the  goods 
and  maintain  an  action  against  the  seller  for  damages  for  the  breach  of  the 
warranty;  or  he  may  refuse  to  accept  the  goods,  if  the  property  therein 
has  not  passed,  and  may  maintain  an  action  against  the  seller  for  damages 
for  the  breach  of  warranty ;  or  he  may  rescind  the  contract  to  sell  or  the 
sale  and  refuse  to  receive  the  goods,  or  if  the  goods  have  already  been 
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received,  return  them  or  offer  to  return  them  to  the  seller  and  recover  the 
price  or  any  part  thereof  which  has  been  paid.  But  when  the  buyer  has 
claimed  and  been  granted  a  remedy  in  any  one  of  these  ways,  no  other 
remedy  can  thereafter  be  granted.  (Personal  Property  Law,  §  150, 
subd.  1.  See  B.  C.  &  G.  Consolidated  Laws.  Miller  v.  Zander,  85  Misc. 
499,  147  ]Sr.  Y.  Supp.  479.)  There  is  nothing  in  this  section  of  the 
Personal  Property  Law  which  changed  the  rule  previously  existing  to  the 
effect  that  in  a  contract  for  the  delivery  of  goods  with  warranties  of 
quality,  a  purchaser  may,  as  to  goods  already  delivered  and  accepted  by 
him,  sue  for  damages  for  breach  of  the  warranty,  and  where  the  seller 
refuses  to  deliver  goods  in  the  future  according  to  the  contract,  recover  also 
from  the  seller  as  in  every  case  of  a  breach  of  an  executory  contract,  the 
damages  resulting  from  such  a  breach.  (Interboro  Brewing  Co.  v.  Inde- 
pendent Consumers'  Ice  Co.,  83  Misc.  119, 114  N.  Y.  Supp.  820.) 

Where  the  goods  have  been  delivered  to  the  buyer,  he  cannot  rescind  the 
Bale  if  he  knew  of  the  breach  of  warranty  when  he  accepted  the  goods  or  if 
he  fails  to  notify  the  seller  within  a  reasonable  time  of  his  election  to 
rescind,  or  if  he  fails  to  return  or  to  offer  to  return  the  goods  to  the  seller 
in  substantially  as  good  condition  as  they  were  in  at  the  time  the  property 
was  transferred  to  the  buyer.  But  if  the  deterioration  or  injury  of  the 
goods  is  due  to  the  breach  of  warranty,  such  deterioration  or  injury  shall 
not  prevent  the  buyer  from  returning  or  offering  to  return  the  goods  to  the 
seller  and  rescinding  the  sale.  (Personal  Property  Law,  §  150,  subd.  3. 
Salomon  v.  Olkin,  91  Misc.  17,  154  N.  Y.  Supp.  204;  Frieder  v.  Bosen, 
147  ]Sr.  Y.  Supp.  442.) 

Where,  in  an  action  for  goods  sold  and  delivered,  the  defendant  pleads 
breach  of  warranty  as  to  quality  both  as  a  defense  and  as  a  counterclaim, 
and  it  appears  that  although  only  a  brief  time  was  necessary  to  make  an 
examination  of  the  goods,  the  defendant  made  no  attempt  to  make  such 
examination  and  made  no  offer  to  return  the  goods  until  more  than  two 
weeks  after  their  receipt,  the  breach  of  warranty  will  be  deemed  to  have 
been  waived,  and  the  only  right  which  survives  the  defendant's  acceptance 
of  the  goods  is  a  claim  for  damages.  (Silherstein  v.  Blum,  167  App.  Div. 
660,  153  N.  Y.  Supp.  34.) 

Before  the  enactment  of  the  sections  of  the  Personal  Property  Law 
pertaining  to  sales,  the  acceptance  of  goods  sold,  destroyed  an  implied 
warranty  in  the  sale  unless  the  defect  was  latent ;  but  under  the  Personal 
Property  Law  the  acceptance  does  not  extinguish  either  an  express  or 
implied  warranty.  (Nelson  Co.  v.  Silver,  160  App.  Div.  445,  145  N.  Y. 
Supp.  124:;  Marx  v.  Locomobile  Co.,  82  Misc.  468,  144  N.  Y.  Supp.  937; 
English  Lumber  Company  v.  Smith,  157  N".  Y.  Supp.  233.) 
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The  provisions  of  this  section,  which  permit  a  buyer,  at  his  election,  to 
accept  or  keep  the  goods  and  set  up  against  the  seller  the  breach  of  warranty 
by  way  of  recoupment  in  diminution  or  extinction  of  the  price,  applies  to 
conditional  as  well  as  to  absolute  sales.  (Peuser  v.  Marshy  218  N.  Y. 
505.)  Under  this  section,  an  action  may  be  brought  on  the  theory  of  the 
rescision  of  a  contract  for  the  recovery  of  the  amount  paid  on  account  of  the 
purchase  price  whether  the  sale  is  an  absolute  or  a  conditional  one. 
(SMmel  V.  Williams  Oven  Mfg.  Co.,  93  Misc.  174, 156  IsT.  Y.  Supp.  1060.) 

Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to  do  so,  the 
buyer  shall  cease  to  be  liable  for  the  price  upon  returning  or  offering  to 
return  the  goods.  If  the  price  or  any  part  thereof  has  already  been  paid, 
the  seller  shall  be  liable  to  repay  so  much  thereof  as  has  been  paid,  con- 
currently with  the  return  of  the  goods,  or  immediately  after  an  offer  to 
return  the  goods  in  exchange  for  repayment  of  the  price.  (Personal  Prop- 
erty Law,  §  150,  subd.  4.    See  B.  C.  &  G.  Consolidated  Laws.) 

Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to  do  so,  if  the 
seller  refuses  to  accept  an  offer  of  the  buyer  to  return  the  goods,  the  buyer 
shall  thereafter  be  deemed  to  hold  the  goods  as  bailee  for  the  seller,  but 
subject  to  a  lien  to  secure  the  repayment  of  any  portion  of  the  price  which 
has  been  paid.  (Personal  Property  Law,  §  150,  subd.  5.  See  B.  C.  &  G. 
Consolidated  Laws.) 

The  measure  of  damages  for  breach  of  warranty  is  the  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of  events,  from  the  breach  of 
warranty.  In  the  case  of  a  breach  of  a  warranty  of  quality,  such  loss,  in 
the  absence  of  special  circumstances  showing  proximate  damage  of  a  greater 
amount,  is  the  difference  between  the  value  of  the  goods  at  the  time  of 
delivery  to  the  buyer  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty.  (Personal  Property  Law,  §  150,  subds.  6,  7. 
See  B.  C.  &  G.  Consolidated  Laws.) 

§  25.  The  Personal  Property  Law  relative  to  sales. 

Prior  to  1911,  the  law  relating  to  sales  was  not  generally  a  part  of  the 
statutory  law  of  the  State,  but  resting  in  the  rules  of  the  common  law; 
but  in  that  year  an  act  was  passed  codifying  the  law  of  sales.  It  is 
thought  that  their  importance  is  such  to  justify  their  insertion  in  full. 
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Seotion    82,  Contracts  to  sell  and  sales. 

83.  Capacity;  liabilitiea  for  necessaries. 

84.  Form  of  contract  or  sale. 

85.  Statute  of  Frauds. 

86.  Existing  and  future  goode. 
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Section    87.  Undivided  shares. 

88.  Destruction  of  goods  sold. 

89.  Destruction  of  goods  contracted  to  be  sold. 

90.  Definition  and  ascertainment  of  price. 

91.  Sale  at  a  valuation. 

92.  Effect  of  conditions. 

93.  Definition  of  express  vrarranty. 

94.  Implied  warranties  of  title. 

95.  Implied  warranty  in  sale  by  description. 

96.  Implied  warranties  of  quality. 

97.  Implied  warranties  in  sale  by  sample. 

98.  No  property  passes  until  goods  are  ascertained. 

99.  Property  in  specific  goods  passes  when  parties  so  intend. 

100.  Eules  for  ascertaining  intention. 

101.  Reservation  of  right  of  possession  or  property  when  goods  are  shipped. 

102.  Sale  by  auction. 

103.  Risk  of  loss. 

104.  Sale  by  a  person  not  the  owner. 

105.  Sale  by  one  having  a  voidaible  title. 

106.  iSale  by  seller  in  possession  of  good®  already  sold. 

107.  Creditors'  rights  against  sold  goods. 

108.  Definition  of  negotiable  documents  of  title. 

109.  Negotiation  of  negotiable  document  by  delivery. 

110.  Negotiation  of  negotiable  documents  by  indorsement. 

111.  Negotiable  documents  of  title  marked  "not  negotiable." 

112.  Transfer  of  non-negotiable  documents. 

113.  Who  may  negotiate  a  document. 

114.  Rights  of  person  to  whom  document  has  been  negotiated. 

115.  Rights  of  person  to  whom  document  has  been  transferred. 

116.  Transfer  of  negotiable  document  without  indorsement. 

117.  Warranties  on  sale  of  document 

118.  *Indorsement  not  a  guarantee. 

119.  When  negotiation  not  impaired  by  fraud,  mistake  or  duress. 

120.  Attachment  or  levy  upon  goods  for  which  a  negotiable  document  has 

been  issued. 

121.  Creditors'  remedies  to  reach  negotiable  documents. 

122.  Seller  must  deliver  and  buyer  accept  goods. 

123.  Delivery  and  payment  are  concurrent  conditions. 

124.  Place,  time  and  manner  of  delivery. 

125.  Delivery  of  wrong  quantity. 

126.  Delivery  in  installments. 

127.  Delivery  to  a  carrier  on  behalf  of  the  buyer. 

128.  Right  to  examine  the  goods. 

129.  What  constitutes  acceptance. 

130.  Acceptance  does  not  bar  action  for  damages. 

131.  Buyer  is  not  bound  to  return  goods  wrongfully  delivered. 

132.  Buyer's  liability  for  failing  to  accept  delivery. 

133.  Definition  of  unpaid  seller. 

134.  Remedies  for  an  unpaid  seller. 

135.  When  right  of  lien  may  be  exercised. 

136.  Lien  after  part  delivery. 

•  So  in  original. 
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Beotion  137.  When  lien  is  lost. 

138.  Seller  may  stop  goods  on  buyer's  insolvency. 

139.  When  goods  are  in  transit. 

140.  Ways  of  exercising  the  right  to  stop. 

141.  When  and  how  resale  may  be  made. 

142.  When  and  how  the  seller  may  rescind  the  sale. 

143.  Effect  of  sale  of  goods  subject  to  lien  or  stoppage  in  transitu. 

144.  Action  for  the  price. 

145.  Action  for  damages  for  nonacoeptanee  of  goods. 

146.  When  seller  may  rescind  contract  or  sale. 

147.  Action  for  converting  or  detaining  goods. 

148.  Action  for  failing  to  deliver  goods. 

149.  Specific  performance. 

150.  Remedies  for  breach  of  warranty. 

151.  Interest  and  special  damages. 

152.  Variation  of  implied  obligations. 

153.  Rights  may  be  enforced  by  action. 

154.  Rule  for  cases  not  provided  for  by  this  article. 

155.  Provisions  not  applicable  to  mortgages. 
150.  Definitions. 

157.  Article  does  not  apply  to  existing  sales  or  contracts  to  sell. 

158.  No  repeal  of  uniform  warehouse  receipt  laws  or  uniform  bills  of  lading 

laws. 

§   82.   Contracts  to  sell  and  sales. 

1.  A  contract  to  sell  goods  is  a  contract  whereby  the  seller  agrees  to  transfer  the 
property  in  goods  to  the  buyer  for  a  consideration  called  the  price. 

2.  A  sale  of  goods  is  an  agreement  whereby  the  seller  transfers  the  property  in  goods 
to  the  buyer  for  a  consideration  called  the  price. 

3.  A  contract  to  sell  or  a  sale  may  be  absolute  or  conditional. 

4.  There  may  be  a  contract  to  sell  or  a  sale  between  one  part  owner  and  another. 

§   83.   Capacity;  liability  for  necessaries. 

Capacity  to  buy  and  sell  is  regulated  by  the  generaJ  law  concerning  capacity  to  con- 
tract, and  to  transfer  and  acquire  property.  Where  necessaries  are  sold  and  delivered 
to  an  infant,  or  to  a  person  who  by  reason  of  mental  incapacity  or  drunkenness  is 
incompetent  to  contract,  he  must  pay  a  reasonable  price  therefor.  Necessaries  in  this 
section  mean  goods  suitable  to  the  condition  in  life  of  such  infant  or  other  person,  and 
to  his  actual  requirements  at  the  time  of  delivery. 

§    84.    Form  of  contract  or  sale. 

Subject  to  the  provisions  of  this  article  and  of  any  statute  in  that  behalf,  a  contract 
to  sell  or  a  sale  may  be  made  in  writing  (either  with  or  without  seal),  or  by  word  of 
mouth,  or  partly  in  writing  and  partly  by  word  of  mouth,  or  may  be  inferred  from  the 
conduct  of  the  parties. 

§   85.   Statute  of  frands. 

1.  A  contract  to  sell  or  a  sale  of  any  goods  or  choses  in  action  of  the  value  of  fifly 
dollars  or  upwards  shall  not  be  enforceable  by  action  unless  the  buyer  shall  accept  part 
of  the  goods  or  choses  in  action  so  contracted  to  be  sold  or  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  contract,  or  in  part  payment,  or 
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•unless  some  note  or  memorandum  in  writing  of  the  contract  or  sale  be  signed  by  tlie 
party  to  be  charged  or  his  agent  in  that  behalf. 

2.  The  provisions  of  this  section  apply  to  every  such  contract  or  sale,  notwithstanding 
that  the  goods  may  be  intended  to  be  delivered  at  some  future  time  or  may  not  at  the 
time  of  such  contract  or  sale  be  actually  made,  procured,  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery;  but  if  the  goods  are  to  be  manufactured  by  the 
seller  especially  for  the  buyer  and  are  not  suitable  for  sale  to  others  in  the  ordinary 
course  of  the  seller's  business,  the  provisions  of  this  section  shall  not  apply. 

3.  There  is  an  aooeptance  of  goods  within  the  meaning  of  this  section  when  the  buyer, 
either  before  or  after  delivery  of  the  goods,  expresses  by  words  or  conduct  his  assent  to 
becoming  the  owner  of  those  specific  goods. 

§   86.   Existing  and  future  goods. 

1.  The  goods  which  form  the  subject  of  a  contract  to  sell  may  be  either  existing  goods, 
owned  or  possessed  by  the  seller,  or  goods  to  be  manufactured  or  acquired  by  the  seller 
after  the  making  of  the  contract  to  sell,  in  this  article  called  "  future  goods." 

2.  There  may  be  a  contract  to  sell  goods,  the  acquisition  of  which  by  the  seller  depends 
upon  a  contingency  which  may  or  may  not  happen. 

3.  Where  the  parties  purport  to  eflfect  a  present  sale  of  future  goods,  the  agreement 
operates  as  a  contract  to  sell  the  goods. 

§   87.   Undivided   shares. 

1.  There  may  be  a  contract  to  sell  or  a  sale  of  an  undivided  share  of  goods.  If  the 
parties  intend  to  effect  a  present  sale,  the  buyer,  by  force  of  the  agreement,  becomes  an 
owner  in  common  with  the  owner  or  owners  of  the  remaining  shares. 

2.  In  the  case  of  fungible  goods,  there  may  be  a  sale  of  an  undivided  share  of  a  specific 
mass,  though  the  seller  purports  to  sell  and  the  buyer  to  buy  a  definite  number,  weight 
or  measure  of  the  goods  in  the  mass,  and  though  the  number,  weight  or  measure  of  the 
goods  in  the  mass  is  undetermined.  By  such  a  sale  the  buyer  becomes  owner  in  common 
of  such  a  share  of  the  mass  as  the  number,  weight  or  measure  bought  bears  to  the 
number,  weight  or  measure  of  the  mass.  If  the  mass  contains  less  than  the  number, 
weight  or  measure  bought,  the  buyer  becomes  the  owner  of  the  whole  mass  and  the  seller 
is  bound  to  make  good  the  deficiency  from  similar  goods  unless  a  contrary  intent 
appears. 

§   88.   Destruction  of  goods  sold. 

1.  Where  the  parties  purport  to  sell  specific  goods,  and  the  goods  without  the  knowl- 
edge of  the  seller  have  wholly  perished  at  the  time  when  the  agreement  is  made,  the 
agreement  is  void. 

2.  Where  the  parties  purport  to  sell  specifio  goods,  and  the  goods  without  the  knowl- 
edge of  the  seller  have  perished  in  part  or  have  wholly  or  in  a  material  part  so 
deteriorated  in  quality  as  to  be  substantially  changed  in  character,  the  buyer  may  at 
his  option  treat  the  sale  — 

(a)  As  avoided,  or 

(b)  As  transferring  the  property  in  all  of  the  existing  goods  or  in  so  much  thereof 
as  have  not  deteriorated,  and  as  binding  the  buyer  to  pay  the  full  agreed  price  if  the 
sale  was  indivisible,  or  to  pay  the  agreed  price  for  the  goods  in  which  the  property 
passes  if  the  sale  was  divisible. 

§   89.   Destruction  of  goods  contracted  to  be  sold. 

1.  Where  there  is  a  contract  to  sell  specific  goods,  and  subsequently,  but  before  the 
risk  passes  to  the  buyer,  without  any  fault  on  the  part  of  the  seller  or  the  buyer,  the 
goods  wholly  perish,  the  contract  is  thereby  avoided. 
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2.  Where  there  is  a  contract  to  sell  specific  goods,  and  subsequently,  but  before  the 
risk  passes  to  the  buyer,  without  any  fault  of  the  seller  or  the  buyer,  part  of  the  goods 
perish  or  the  whole  or  a  material  part  of  the  goods  so  deteriorate  in  quality  as  to  be 
substantially  changed  in  character,  the  buyer  may  at  his  option  treat  the  contract  — 

(a)  As  avoided,  or 

(b)  As  binding  the  seller  to  transfer  the  property  in  all  of  the  existing  goods  or  in 
so  much  thereof  as  have  not  deteriorated,  and  as  binding  the  buyer  to  pay  the  full 
agreed  price  if  the  contract  was  indivisible,  or  to  pay  the  agreed  price  for  so  much  of 
the  goods  as  the  seller,  by  the  buyer's  option,  is  bound  to  transfer  if  the  contract  was 
divisible. 

§    90.    Definition   and  ascertainment   of  price. 

1.  The  price  may  be  fixed  by  the  contract,  or  may  be  left  to  be  fixed  in  such  manner 
as  may  be  agreed,  or  it  may  be  determined  by  the  course  of  dealing  betvreen  the  parties. 

2.  The  price  may  be  made  payable  in  any  personal  property. 

3.  Where  transferring  or  promising  to  transfer  any  interest  in  real  estate  constitutes 
the  whole  or  part  of  the  consideration  for  transferring  or  for  promising  to  transfer 
the  property  in  goods,  this  article  shall  not  apply. 

4.  Where  the  price  is  not  determined  in  accordance  with  the  foregoing  provisions  the 
buyer  must  pay  a  reasonable  price.  What  is  a  reasonable  price  is  a  question  of  fact 
dependent  on  the  circumstances  of  each  particular  case. 

.  §    91.    Sale  at  u  valuation. 

1.  Where  there  is  a  contract  to  sell  or  a  sale  of  goods  at  a  price  or  on  terms  to  be 
fixed  by  a  third  person,  and  such  third  person  without  fault  of  the  seller  or  the  buyer, 
cannot  or  does  not  fix  the  price  or  terms,  the  contract  or  the  sale  is  thereby  avoided; 
but  if  the  goods  or  any  part  thereof  have  been  delivered  to  and  appropriated  by  tho 
buyer  he  must  pay  a  reasonable  price  therefor. 

2.  Where  such  third  person  is  prevented  from  fixing  the  price  or  terms  by  fault  of 
the  seller  or  the  buyer,  the  party  not  in  fault  may  have  such  remedies  against  the  party 
in  fault  as  are  allowed  by  the  appropriate  parts  of  this  article. 

§    92.   Effect  of  condition. 

1.  Where  the  obligation  of  either  party  to  a  contract  to  sell  or  a  sale  is  subject  to 
any  condition  which  is  not  performed,  such  party  may  refuse  to  proceed  with  the 
contract  or  sale  or  he  may  waive  performance  of  the  condition.  If  the  other  party  has 
promised  that  the  condition  should  happen  or  be  performed,  such  first  mentioned  party 
may  also  treat  the  n<mperformance  of  the  condition  as  a  breach  of  warranty. 

2.  Where  the  property  in  the  goods  has  not  passed,  the  buyer  may  treat  the  fulfill- 
ment by  the  seller  of  his  obligation  to  furnish  goods  as  described  and  as  warranted 
expressly  or  by  implication  in  the  contract  to  sell  as  a  condition  of  the  obligation  of 
the  buyer  to  perform  his  promise  to  accept  and  pay  for  the  goods. 

§   93.   Definition  of  express  warranty. 

Any  affirmation  of  fact  or  any  promise  by  the  seller  relating  to  the  goods  is  an 
express  warranty  if  the  natural  tendency  of  such  affirmation  or  promise  is  to  induce 
the  buyer  to  purchase  the  goods,  and  if  the  buyer  purchases  the  goods  relying  thereon. 
No  affirmation  of  the  value  of  the  goods,  nor  any  statement  purporting  to  be  a  state- 
ment of  the  seller's  opinion  only  shall  be  construed  as  a  warranty. 

§   94.   Implied  warranties  of    title. 

In  a  contract  to  sell  or  a  sale,  unless  contrary  intention  appears,  there  is 

1.  An  implied  warranty  on  the  part  of  the  seller  that  in  case  of  a  sale  he  has  a  right 
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to  sell  the  goods,  and  that  in  case  of  a  contract  to  sell  he  will  have  a  right  to  sell  the 
goods  at  the  time  when  the  property  is  to  pass; 

2.  An  implied  warranty  that  the  huyer  shall  have  and  enjoy  quiet  possession  of  the 
goods  as  against  any  lawful  claims  existing  at  the  time  of  the  sale; 

3.  An  implied  warranty  that  the  goods  shall  be  free  at  the  time  of  the  sale  from  any 
charge  or  encumbrance  in  favor  of  any  third  person,  not  declared  or  known  to  the 
buyer  before  or  at  the  time  when  the  contract  or  sale  is  made. 

4.  This  Section  sJhall  not,  however,  be  held  to  render  liable  a  sheriff,  auctioneer, 
mortgagee  or  other  person  professing  to  sell  by  virtue  of  authority  in  fact  or  law 
goods  in  which  a  third  person  has  a  legal  or  equitaible  interest. 

§    95.    Implied  -nrarranty  in  sale  by  description. 

Where  there  is  a  contract  to  sell  or  a  sale  of  goods  by  description,  there  is  an 
implied  warranty  that  the  goods  shall  correspond  with  the  description  and  if  the  con- 
tract or  sale  be  by  sample,  as  well  as  by  description,  it  is  not  sufficient  that  the  bulk 
of  the  goods  corresponds  with  the  sample  if  the  goods  do  not  also  correspond  with  the 
description. 

§   96.   Implied  nrarranties  of  quality. 

Subject  to  the  provisions  of  this  article  and  of  any  statute  in  that  behalf,  there  is 
no  implied  warranty  or  condition  as  to  the  quality  or  fitness  for  any  particular 
purpose  of  goods  supplied  under  a  contract  to  sell  or  a  sale,  except  as  follows: 

1.  Where  the  buyer,  expressly  or  by  implication,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required,  and  it  appears  that  the  buyer 
relies  on  the  seller's  skill  or  judgment  (whether  he  be  the  grower  or  manufacturer  or 
not),  there  is  an  implied  warranty  that  the  goods  shall  be  reasonably  fit  for  such 
purpose. 

2.  Where  the  goods  are  bought  by  description  from  a  seller  who  deals  in  goods  of 
that  description  (whether  he  be  the  grower  or  manufacturer  or  not),  there  is  an 
implied  warranty  that  the  goods  shall  be  of  merohantable  quality. 

3.  If  the  buyer  has  examined  the  goods,  there  is  no  implied  warranty  as  regards 
defects  which  such  examination  ought  to  have  revealed. 

4.  In  the  case  of  a  contract  to  sell  or  a  sale  of  a  specified  article  under  its  patent  or 
other  trade  name,  there  is  no  implied  warranty  as  to  its  fitness  for  any  particular 

purpose. 

5.  An  implied  warranty  or  condition  as  to  quality  or  fitness  for  a  particular  purpose 
may  be  annexed  by  the  usage  of  trade. 

6.  An  express  warranty  or  condition  does  not  negative  a  warranty  or  condition 
implied  under  this  act  unless  inconsistent  therewith. 

§   97.   Implied  warranties  in  sale  by  sample. 

In  the  cose  of  a  contract  to  sell  or  a  sale  by  sample: 

(a)  There  is  an  implied  warranty  that  the  bulk  shall  correspond  with  the  sample  in 

quality. 

(b)  There  is  an  implied  warranty  that  the  buyer  shall  have  a  reasonable  opportunity 
of  comparing  the  bulk  with  the  sample,  except  so  far  as  otherwise  provided  in  sub- 
division three  of  section  one  hundred  and  twenty-eight. 

(c)  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there  is  an  implied  warranty  that 
the  goods  shall  be  free  from  any  defect  rendering  them  unmerchantable  which  would 
not  be  apparent  on  reasonable  examination  of  the  sample. 

§   98.   No  property  passes  nntil  goods  are  ascertained. 

Where  there  is  a  contract  to  sell  unascertained  goods  no  property  in  the  goods  ia 
transferred  to  the  buyer  unless  and  until  the  goods  are  ascertained,  but  property  in 
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an  undivided  share  of  ascertained  goods  may  be  transferred  as  provided  in  section 
eighty-seven. 

§   99.   Property  in  specific  goods  passes  ivhen  parties  so  intend. 

1.  Where  there  ia  a  contract  to  sell  specific  or  ascertained  goods,  the  property  in 
them  is  transferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract  intend  it 
to  be  transferred. 

2.  For  the  purpose  of  ascertaining  the  intention  of  the  parties,  regard  shall  be  had 
to  the  terms  of  the  contract,  the  conduct  of  the  parties,  usages  of  trade  and  the 
circumstances  of  the  case. 

§    100.    Bnles  for  ascertaining  intention. 

Unless  a  different  intention  appears,  the  following  are  rules  for  ascertaining  the 
intention  of  the  parties  as  to  the  time  at  which  the  property  in  the  goods  is  to  pass 
to  the  buyer. 

Rule  1.  Where  there  is  an  unconditional  contract  to  sell  specific  goods,  in  a  deliver- 
able state,  the  property  in  the  goods  passes  to  the  buyer  when  the  contract  is  made  and 
it  is  immaterial  whether  the  time  of  payment,  or  the  time  of  delivery,  or  both,  be 
postponed. 

Rule  2.  Where  there  is  a  contract  to  sell  specific  goods  and  the  seller  is  bound  to  do 
something  to  the  goods,  for  the  purpose  of  putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thing  be  done. 

Rule  3.  1.  When  goods  are  delivered  to  the  buyer  "  on  sale  or  return,"  or  on  other 
terms  indicating  an  intention  to  make  a  present  sale,  but  to  give  the  buyer  an  option 
to  return  the  goods  instead  of  paying  the  price,  the  property  passes  to  the  buyer  on 
delivery,  but  he  may  revest  the  property  in  the  seller  by  returning  or  tendering  the 
goods  within  the  time  fixed  in  the  contract,  or,  if  no  time  has  been  fixed,  within  a 
reasonable  time. 

2.  When  goods  are  delivered  to  the  buyer  on  approval  or  on  trial  or  on  satisfaction, 
or  other  similar  terms,  the  property  therein  passes  to  the  buyer  — 

(a)  When  he  signifies  his  approval  or  acceptance  to  the  seller  or  does  any  other  act 
adopting  the  transaction; 

(b)  If  he  does  not  signify  bis  approval  or  acceptance  to  the  seller,  but  retains  the 
goods  without  giving  notice  of  rejection,  then  if  a  time  has  been  fixed  for  the  return 
of  the  goods,  on  the  expiration  of  such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  time.     What  is  a  reasonable  time  is  a  question  of  fact. 

Rule  4.  1.  Where  there  is  a  contract  to  sell  unascertained  or  future  goods  by 
description,  and  goods  of  that  description  and  in  a  deliverable  state  are  unconditionally 
appropriated  to  the  contract,  either  by  the  seller  with  the  assent  of  the  buyer,  or  by 
the  buyer  with  the  assent  of  the  seller,  the  property  in  the  goods  thereupon  passes  to 
the  buyer.  Such  assent  may  be  expressed  or  implied,  and  may  be  given  either  before  or 
after  the  appropriation  is  made. 

2.  Where,  in  pursuance  of  a  contract  to  sell,  the  seller  delivers  the  goods  to  the 
buyer,  or  to  a  carrier  or  other  bailee  (whether  named  by  the  buyer  or  not)  for  the 
purpose  of  transmission  to  or  holding  for  the  buyer,  he  is  presumed  to  have  uncon- 
ditionally appropriated  the  goods  to  the  contract,  except  in  the  cases  provided  for  in 
the  next  rule  and  in  section  one  hundred  and  one.  This  presumption  is  applicable, 
although  by  the  terms  of  the  contract  the  buyer  is  to  pay  the  price  before  receiving 
delivery  of  the  goods,  and  the  goods  are  marked  vrith  the  words  "  collect  on  delivery  " 
or  their  equivalents. 

Rule  5.  If  the  contract  to  sell  requires  the  seller  to  deliver  the  goods  to  the  buyer, 
or  at  a  particular  place,  of  to  pay  the  freight  or  cost  of  transportation  to  the  buyer, 
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or  to  a  particular  place,  the  property  does  not  pass  until  the  goods  have  been  delivered 
to  the  buyer  or  reached  the  place  agreed  upon. 

§    101.   Reservation    of    rigbt    of    possession    or    property    ivhen    goods    are 
sbipped. 

1.  Where  there  is  a  contract  to  sell  specific  goods,  or  where  goods  are  subsequently 
appropriated  to  the  contract,  the  seller  may,  by  the  terms  of  the  contract  or  appro- 
priation, reserve  the  right  of  possession  or  property  in  the  goods  until  certain  con- 
ditions have  been  fulfilled.  The  right  of  possession  or  property  may  be  thus  reserved 
notwithstanding  the  delivery  of  the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee 
for  the  purpose  of  transmission  to  the  buyer. 

2.  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are  deliverable  to  the 
seller  or  his  agent,  or  to  the  order  of  the  seller  or  of  his  agent,  the  seller  thereby 
reserves  the  property  in  the  goods.  But  if,  except  for  the  form  of  the  bill  of  lading, 
the  property  would  have  passed  to  the  buyer  on  shipment  of  the  goods,  the  seller'3 
property  in  the  goods  shall  be  deemed  to  be  only  for  the  purpose  of  securing  perform- 
ance by  the  buyer  of  his  obligations  under  the  contract. 

3.  Where  goods  are  shipped,  and  by  the  bill  of  lading  the  goods  are  deliverable  to 
the  order  of  the  buyer  or  of  his  agent,  but  possession  of  the  bill  of  lading  is  retained 
by  the  seller  or  his  agent,  the  seller  thereby  reserves  a  right  to  the  possession  of.  the 
goods  as  against  the  buyer. 

4.  Where  the  seller  of  goods  draws  on  the  buyer  for  the  price  and  transmits  the  bilj 
of  exchange  and  bill  of  lading  together  to  the  buyer  to  secure  acceptance  or  payment 
of  the  bill  of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if  he  does  not 
honor  the  bill  of  exchange,  and  if  he  wrongfully  retains  the  bill  of  lading  he  acquires 
no  added  right  thereby.  If,  however,  the  bill  of  lading  provides  that  the  goods  are 
deliverable  to  the  buyer  or  to  the  order  of  the  buyer,  or  is  indorsed  in  blank,  or  to  the 
buyer  by  the  consignee  named  therein,  one  who  purchases  in  good  faith,  for  value,  the 
bill  of  lading,  or  goods  from  the  buyer  will  obtain  the  property  in  the  goods,  although 
the  bill  of  exchange  has  not  been  honored,  provided  that  such  purchaser  has  received 
delivery  of  the  bill  of  lading  indorsed  by  the  consignee  named  therein,  or  of  the  goods, 
without  notice  of  the  facts  makijig  the  transfer  wrongful. 

§    102.   Sale  by  auction. 

In  the  case  of  sale  by  auction  — 

1.  Where  goods  are  put  up  for  sale  by  auction  in  lots  each  lot  is  the  subject  of  a 
separate  contract  of  sale. 

2.  A  sale  by  auction  is  complete  when  the  auctioneer  announces  its  completion  by 
the  fall  of  the  hammer,  or  in  other  customary  manner.  Until  such  announcement  is 
made,  any  bidder  may  retract  his  bid;  and  the  auctioneer  may  withdraw  the  goods 
from  sale  unless  the  auction  has  been  announced  to  be  without  reserve. 

3.  A  right  to  bid  may  be  reserved  expressly  by  or  on  behalf  of  the  seller. 

4.  Where  notice  has  not  been  given  that  a  sale  by  auction  is  subject  to  a  right  to  bid 
on  behalf  of  the  seller,  it  shall  not  be  lawful  for  the  seller  to  bid  himself  or  to  employ 
or  induee  any  person  to  bid  at  such  sale  on  his  behalf,  or  for  the  auctioneer  to  employ 
or  induce  any  person  to  bid  at  such  sale  on  behalf  of  the  seller  or  knowingly  to  take 
any  bid  from  the  seller  or  any  person  employed  by  him.  Any  sale  contravening  this 
rule  may  be  treated  as  fraudulent  by  the  buyer. 

§    103.   Bisk  of  loss. 

Unless  otherwise  agreed,  the  goods  remain  at  the  seller's  risk  until  the  property 
therein  is  transferred  to  the  buyer,  but  when  the  property  therein  is  transferred  to  the 
buyer  the  goods  are  at  the  buyer's  risk  whether  delivery  has  been  made  or  not,  except 
that  — 
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( a )  Where  delivery  of  goods  has  been  made  to  the  buyer,  or  to  a  bailee  for  the  buyer, 
in.  pursuance  of  the  contract  and  the  property  in  the  goods  has  been  retained  by  the 
seller  merely  to  secure  performaiiee  by  the  buyer  of  his  obligations  und-er  the  contract, 
the  goods  are  at  the  buyer's  risk  from  the  time  of  such  delivery. 

(b)  Where  delivery  has  been  delayed  through  the  fault  of  either  buyer  or  seller  the 
goods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss  which  might  not  have 
occurred  but  for  such  fault. 

§    104.   Sale  by  person  not  the  owner. 

1.  Subject  to  the  provisions  of  this  article,  where  goods  are  sold  by  a  person  who  is 
not  the  owner  thereof,  and  who  does  not  sell  them  under  the  authority  or  with  the 
consent  of  the  owner,  the  buyer  acquires  no  better  title  to  the  goods  than  the  seller 
had,  unless  the  owner  of  the  goods  is  by  his  conduct  precluded  from  denying  the 
seller's  authority  to  sell. 

2.  Nothing  in  this  act,  however,  shall  affect  — 

(a)  The  provisions  of  any  factors'  acts,  recording  acts,  or  any  enactment  enabling 
the  apparent  owner  of  goods  to  dispose  of  theln  as  if  he  were  the  true  owner  thereof. 

(b)  The  validity  of  any  contract  to  sell  or  sale  under  any  special  common  law  or 
statutory  power  of  sale  or  under  the  order  of  a  court  of  competent  jurisdiction. 

§    105.   Sale  by  one  baving  a.  voidable  title. 

Where  the  seller  of  goods  has  a  voidable  title  thereto,  but  his  title  has  not  been 
avoided  at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  to  the  goods,  provided 
he  buys  them  in  good  faith,  for  value,  and  without  notice  of  the  seller's  defect  of  title. 

§    106.    Sale  by  seller  in  possession  of   goods  already   sold. 

Where  a  person  having  sold  goods  continues  in  possession  of  the  goods,  or  of  nego- 
tiable documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  an 
agent  acting  for  him,  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  and  paying  value  for  the  same  in  good 
faith  and  without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were  expressly  authorized  by  the  owner  of  the 
goods  to  make  the  same. 

§    107.    Creditors'  rights  against  sold  goods  in  seller's  possession. 

Where  a  person  having  sold  goods  continues  in  possession  of  the  goods,  or  of  nego- 
tiable documents  of  title  to  the  goods  and  such  retention  of  possession  is  fraudulent 
in  fact  or  is  deemed  fraudulent  under  any  rule  of  law,  a  creditor  or  creditors  of  the 
seller  may  treat  the  sale  as  void. 

§    108.   Definition  of  negotiable  documents  of  title. 

A  document  of  title  in  which  it  is  stated  that  the  goods  referred  to  therein  will  be 
delivered  to  the  bearer,  or  to  the  order  of  any  person  named  in  such  document  is  a 
negotiable  document  of  title. 

§    109.   Negotiation  of  negotiable  documents  by  delivery. 

A  negotiaible  document  of  title  may  be  negotiated  by  delivery 

(a)  Where  by  the  terms  of  the  document  the  carrier,  warehouseman  or  other  bailee 
issuing  the  same  undertakes  to  deliver  the  goods  to  the  bearer,  or 

(b)  Where  by  the  terms  of  the  document  the  carrier,  warehouseman  or  other  bailee 
issuing  the  same  undertakes  to  deliver  the  goods  to  the  order  of  a  specified  person,  and 
such  person  or  a  subsequent  indorsee  of  the  document  has  indorsed  it  in  blank  or  to 
bearer. 
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Where  by  the  terms  of  a  negotiable  document  of  title  the  goods  are  deliverable  to 
bearer  or  where  a  negotiable  document  of  title  has  been  indorsed  in  blank  or  to  bearer, 
any  holder  may  indorse  the  same  to  himself  or  to  any  other  specified  person,  and  in 
such  case  the  document  shall  thereafter  be  negotiated  only  by  the  indorsement  of  such 
indorsee. 

§    110.   Negotiation  of  negotiable  documents  by  indorsement. 

A  negotiable  document  of  title  may  be  negotiated  by  the  indorsement  of  the  person 
to  whose  order  the  goods  are  by  the  terms  of  the  document  deliverable.  Such  indorse- 
ment may  be  in  blank,  to  bearer  or  to  a  specified  person.  If  indorsed  to  a  specified 
person,  it  may  be  again  negotiated  by  the  indorsement  of  such  person  in  blank,  to 
bearer  or  to  another  specified  person.     Subsequent  negotiation  may  be  made  in  like 


§    111.    Negotiable   documents  of  title  marked  "not  negotiable." 

If  a  document  of  title  whicli  contains  an  undertaking  by  a  carrier,  warehouseman  or 
other  bailee  to  deliver  the  goods  to  the  bearer,  to  a  specified  person  or  order,  or  to  the 
order  of  a  specified  person,  or  which  contains  words  of  like  import,  has  placed  upon  it 
the  words  "  not  negotiable,"  "  non-negotiable "  or  the  like,  such  a  document  may 
nevertheless  be  negotiated  by  the  holder  and  is  a  negotiable  document  of  title  within 
the  meaning  of  this  act.  But  nothing  in  this  act  contained  shall  be  construed  as 
limiting  or  defining  the  effect  upon  the  obligations  of  the  carrier,  warehouseman,  or 
other  bailee  issuing  a  document  of  title  of  placing  thereon  the  words  "  not  negotiable," 
"  non-negotiable,"  or  the  like. 

§    112.    Transfer    of    non-negotiable    documents, 

A  document  of  title  which  is  not  in  such  form  that  it  can  be  negotiated  by  delivery 
may  be  transferred  by  the  holder  by  delivery  to  a  purchaser  or  donee.  A  non-nego- 
tiable document  cannot  be  negotiated  and  the  indorsement  of  such  a  document  gives  the 
transferee  no  additional  right. 

§    113.    'Who   may  negotiate   a   document. 

A  negotiable  document  of  title  may  be  negotiated  — 

(a)  By  the  owner  thereof,  or 

(b)  By  any  person  to  whom'  the  possession  or  custody  of  the  document  has  been 
entrusted  by  the  owner,  if,  by  the  terms  of  the  document  the  bailee  issuing  the  docu- 
ment undertakes  to  deliver  the  goods  to  the  order  of  the  person  to  whom  the  possession 
or  custody  of  the  document  has  been  entrusted,  or  if  at  the  time  of  such  entrusting  the 
document  is  in  such  form  that  it  may  be  negotiated  by  delivery. 

§    114.    Bights   of  person  to   tirhom   document  has   been  negotiated. 

A  person  to  whom  a  negotiable  document  of  title  has  been  duly  negotiated  acquires 
theroby, 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the  document  to  him  had  or 
had  ability  to  convey  to  a  purchaser  in  good  faith  for  value  and  also  such  title  to  the 
goods  as  the  person  to  whose  order  the  goods  were  to  be  delivered  by  the  terms  of  the 
document  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith  for  value,  and 

(b)  The  direct  obligation  of  the  bailee  issuing  the  document  to  hold  possession  of 
the  goods  for  him  according  to  the  terms  of  the  document  as  fully  as  if  such  bailee 
had  contracted  directly  with  him. 

§    115.   Bights  of  person  to  whom  document  has  been  transferred. 

A  person  to  whom  a  document  of  title  has  been  transferred,  but  not  n^otiated, 
acquires  thereby,  as  against  the  transferror,  the  title  to  the  goods,  subject  to  the  terms 
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of  any  agreement  with  the  transferror.  If  the  document  is  non-negotiable,  such  person 
also  acquires  the  right  to  notify  the  bailee  who  issued  the  document  of  the  transfer 
thereof,  and  thereby  to  acquire  the  direct  obligation  of  such  bailee  to  hold  possession 
of  the  goods  for  him  according  to  the  terms  of  the  document.  Prior  to  the  notification 
of  such  bailee  by  the  transferror  or  transferee  of  a  non-negotiable  document  of  title, 
the  title  of  the  transferee  to  the  goods  and  the  right  to  acquire  the  obligation  of  such 
bailee  may  be  defeated  by  the  levy  of  an  attachment  or  execution  upon  the  goods  by 
a  creditor  of  the  transferror,  or  by  a  notification  to  such  bailee  by  the  transferror  or 
a  subsequent  purchaser  from  the  transferror  of  a  subsequent  sale  of  the  goods  by  the 
transferror. 

§    116.   Transfer    of    negotiable    document    ivithout   indorsement. 

Where  a  n^otiable  document  of  title  is  transferred  for  value  by  delivery,  and  the 
indorsement  of  the  transferror  is  essential  for  negotiation,  the  transferee  acquires  a 
right  against  the  transferror  to  compel  him  to  indorse  the  document  unless  a  contrary 
intention  appears.  The  negotiation  shall  take  effect  as  of  the  time  when  the  indorse- 
ment is  actually  made. 

§    117.    Warranties  on  sale  of  docament. 

A  person  who  for  value  negotiates  or  transfers  a  document  of  title  by  indorsement  or 
delivery,  including  one  who  assigns  for  value  a  claim  secured  by  a  documeni  of  title 
unless  a  contrary  intention  appears,  warrants: 

(a)   That  the  document  is  genuine ; 

(lb)   That  he  had  a  legal  right  to  negotiate  or  transfer  it; 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair  the  validity  or  worth  of 
the  document,  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods  and  that  the  goods  are 
merchantable  or  fit  for  a  particular  purpose,  wihenever  such  warranties  would  have 
been  implied  if  the  contract  of  the  parties  had  been  to  transfer  without  a  document  of 
title  the  goods  represented  thereby. 

§    118.   Indorser  not  a  guarantor. 

The  indorsement  of  a  document  of  title  shall  not  make  the  indorser  liable  for  any 
failure  on  the  part  of  the  bailee  who  issued  the  document  or  previous  indorsers  ihereof 
to  fulfill  their  respective  obligations. 

§    119.   When  negotiation  not  impaired  by  fraud,  mistake  or  duress. 

The  validity  of  the  negotiation  of  a  negotiable  document  of  title  is  not  impaired  by 
the  fact  that  the  negotiation  was  a  breach  of  duty  on  the  part  of  the  person  making 
the  negotiation,  or  by  the  fact  that  the  owner  of  the  document  was  induced  by  fraud, 
mistake  or  duress  to  entrust  the  possession  or  custody  thereof  to  such  person,  if  the 
person  to  whom  the  document  was  negotiated  or  a  person  to  whom  the  document  was 
suibsequently  negotiated  paid  value  therefor,  without  notice  of  the  breach  of  duty,  or 
fraud,  mistake  or  duress. 

§    120.   Attacbment  or  levy  upon  goods  for  which  a  negotiable   document 
has  been  issued. 

If  goods  are  delivered  to  a  bailee  by  the  owner  or  by  a  person  whose  act  in  conveying 
the  title  to  them  to  a  purchaser  in  good  faith  for  value  would  bind  the  owner  and  a 
negotiable  document  of  title  is  issued  for  them  they  cannot  thereafter,  while  in  the 
possession  of  such  bailee,  be  attached  by  garnishment  or  otherwise  or  be  levied  upon 
under  an  execution  unless  the  document  be  first  surrendered  to  the  bailee  or  its  nego- 
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tiation  enjoined.  The  bailee  shall  in  no  case  be  compelled  to  deliver  up  the  actual 
possession  of  the  goods  until  the  document  is  surrendered  to  him  or  impounded  by 
the  court. 

§    121.    Creditors'  remedies  to  reach  negotiable  documents. 

A  creditor  whose  debtor  is  the  owner  of  a  negotiable  dociunent  of  title  shall  be 
entitled  to  such  aid  from  the  courts  of  appropriate  jurisdiction  by  injunction  and 
otherwise  in  attaching  such  document  or  in  satisfying  the  claim  by  means  thereof  as 
is  allowed  at  law  or  in  equity  in  regard  to  property  which  cannot  be  readily  attached: 
or  levied  upon  by  ordinary  legal  process. 

§    122.    Seller  mnst  deliver  and  bnyer  accept  goods. 

It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer  to  accept  and  pay 
for  them,  in  accordance  with  the  terms  of  the  contract  to  sell  or  sale. 

§    123.   Delivery  and  payment  are  concurrent  conditions. 

Unless  otherwise  agreed,  delivery  of  the  goods  and  payment  of  the  price  are  con- 
current conditions;  that  is  to  say,  the  seller  must  be  ready  and  willing  to  give 
possession  of  the  goods  to  the  buyer  in  exchange  for  the  price  and  the  buyer  must  be 
ready  and  willing  to  pay  the  price  in  exchange  for  possession  of  the  goods, 

§    124.   Place,  time   and  manner  of  delivery. 

1.  Whether  it  is  for  the  buyer  to  take  possession  of  the  goods  or  for  the  seller  to 
send  them  to  the  buyer  is  a  question  depending  in  each  case  on  the  contract,  expressi  or 
implied,  between  the  parties.  Apart  from  any  such  contract,  express  or  implied,  or 
usage  of  trade  to  the  contrary,  the  place  of  delivery  is  the  seller's  place  of  business  if 
he  have  one,  and  if  not  his  residence;  but  in  case  of  a  contract  to  sell  or  a  sale  of 
specific  goods,  which  to  the  knowledge  of  the  parties  when  the  contract  or  the  sale 
was  made  were  in  some  other  place,  then  that  place  is  the  place  of  delivery. 

2.  Where  by  a  contract  to  sell  or  a  sale  the  seller  is  bound  to  send  the  goods  to  the 
buyer,  but  no  time  for  sending  them  is  fixed,  the  seller  is  bound  to  send  them  within 
a  reasonable  time. 

3.  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of  a  third  person,  the 
seller  has  not  fulfilled  his  obligationHo  deliver  to  the  buyer  unless  and  until  such  third 
person  acknowledges  to  the  buyer  that  he  holds  the  goods  on  the  buyer's  behalf;  bufe 
as  against  all  others  than  the  seller  the  buyer  shall  be  regarded  as  having  received 
delivery  from  the  time  when  such  third  person  first  has  notice  of  the  sale.  Nothing  in 
this  section,  however,  shall  affect  the  operation  of  the  issue  or  transfer  of  any  document 
of  title  to  goods. 

4.  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual  unless  made  at  a 
reasonable  hour.     What  is  a  reasonable  hour  is  a  question  of  fact. 

5.  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to  putting  the  goods  into 
IX  deliverable  state  must  be  borne  by  the  seller. 

§    125.   Delivery  of  wrong  quantity. 

1.  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  he  contracted 
to  sell,  the  buyer  may  reject  them,  but  if  the  buyer  accepts  or  retains  the  goods  so 
delivered,  knowing  that  the  seller  is  not  going  to  perform  the  contract  in  full,  he  must 
pay  for  them  at  contract  rate.  If,  however,  the  buyer  has  used  or  disposed  of  the 
goods  delivered  before  he  knows  that  the  seller  is  not  going  to  perform  his  contract 
in  full,  the  buyer  shall  not  be  liable  for  more  than  the  fair  value  to  him  of  the  gooda 
so  received. 

2.  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods  larger  than  he  con- 
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tracted  to  sell,  the  buyer  may  accept  the  goods  included  in  the  contract  and  reject  the 
rest,  or  he  may  reject  the  whole.  If  the  buyer  accepts  the  whole  of,  the  goods  so 
delivered  he  must  pay  for  them  at  the  contract  rate. 

3.  Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted  to  sell  mixed  with 
goods  of  a  different  description  not  included  in  the  contract,  the  buyer  may  accept  the 
goods  which  are  in  accordance  with  the  contract  and  reject  the  rest,  or  he  may  reject 
the  whole. 

4.  The  provisions  of  this  section  are  subject  to  any  usage  of  trade,  special  agreement, 
or  course  of  dealing  between  the  parties. 

§    126.    Delivery  in  installments. 

1.  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound  to  accept  delivery  thereof 
by  installments. 

2.  Where  there  is  a  contract  to  sell  goods  to  be  delivered  by  stated  installments, 
which  are  to  be  separately  paid  for,  and  the  seller  makes  defective  deliveries  in  respect 
of  one  or  more  installments,  or  the  buyer  neglects  or  refuses  to  take  delivery  of  or 
pay  for  one  or  more  installments,  it  depends  in  each  case  on  the  terms  of  the  contract 
and  the  circumstances  of  the  case  whether  the  breach  of  contract  is  so  material  as  to 
justify  the  injured  party  in  refusing  to  proceed  further  and  suing  for  damages  for 
breach  of  the  entire  contract,  or  whether  the  breach  is  severable,  giving  rise  to  a  claim 
for  compensation,  but  not  to  a  right  to  treat  the  whole  contract  as  broken. 

§    127.    Delivery  to  a  carrier  on  behalf  of  the  buyer. 

1.  Where,  in  pursuance  of  a  contract  to  sell  or  a  sale,  the  seller  is  authorized  or 
required  to  send  the  goods  to  the  buyer,  delivery  of  the  goods  to  a  carrier,  whether 
named  by  the  buyer  or  not,  for  the  purpose  of  transmission  to  the  buyer  is  deemed  to 
be  a  delivery  of  the  goods  to  the  buyer,  except  in  the  cases  provided  for  in  section  one 
hundred,  rule  five,  or  unless  a  contrary  intend  appeals. 

2.  Unless  otherwise  authorized  by  the  buyer,  the  seller  must  make  such  contract 
with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable,  having  regard  to  the 
nature  of  the  goods  and  the  other  circumstances  of  the  case.  If  the  seller  omit  so  to 
do,  and  the  goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may  decline  to 
treat  the  delivery  to  the'  carrier  as  a  delivery  to  himself,  or  may  hold  the  seller 
responsible  in  damages. 

3.  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller  to  the  buyer  under 
circumstances  in  which  the  seller  knows  or  ought  to  know  that  it  is  usual  to  insure, 
the  seller  must  give  such  notice  to  the  buyer  as  may  enable  him  to  insure  them  during 
their  transit,  and,  if  the  seller  fails  to  do  so,  the  goods  shall  be  deemed  to  be  at  his 
risk  during  such  transit. 

§    128.    Right  to  examine  the  goods. 

1.  Where  goods  are  delivered  to  the  buyer,  which  he  has  not  previously  examined, 
he  is  not-  deemed  to  have  accepted  them  unless  and  until  he  has  had  a  reasonable 
opportunity  to  examine  them  for  the  purpose  of  ascertaining  whether  they  are  In 
conformity  with  the  contract. 

2.  Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of  goods  to  the  buyer, 
he  is  bound,  on  request,  to  afford  the  buyer  a  reasonable  opportunity  of  examining  the 
goods  for  the  purpose  of  ascertaining  whether  they  are  in  conformity  with  the  contract. 

3.  Where  goods  are  delivered  to  a  carrier  by  the  seller,  in  accordance  with  an  order 
from  or  agreement  with  the  buyer,  upon  the  terms  that  the  goods  shall  not  be  delivered 
by  the  carrier  to  the  buyer  until  he  has  paid  the  price,  whether  such  terms  are  indi- 
cated by  marking  the  goods  with  the  words  "collect  on  delivery,"  or  otherwise,  the 
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buyer  is  not  entitled  to  examine  the  goods  before  payment  of  the  price  in  the  absence 
of  agreement  permdtting  such  examination. 

§    129.   'What  constitutes  acceptance. 

The  buyer  is  deemed  to  have  accepted  the  goods  when  he  intimates  to  the  seller  that 
he  has  accepted  them,  or  when  the  goods  have  been  delivered  to  him  and  he  does  any 
act  in  relation  to  them  which  is  inconsistent  with  the  ownership  of  the  seller,  or  when, 
after  the  lapse  of  a,  reasonable  time,  he  retains  the  goods  without  intimating  to  the 
seller  that  he  has  rejected  them. 

§    130.   Acceptance  does  not  bar  action  for  damages. 

In  the  absence  of  express  or  implied  agreement  of  the  parties,  acceptance  of  the  goods 
by  the  buyer  shall  not  discharge  the  seller  from  liability  in  damages  or  other  legal 
remedy  for  breach  of  any  promise  or  warranty  in  the  contract  to  sell  or  the  sale. 
But,  if,  after  acceptance  of  the  goods,  the  buyer  fails  to  give  notice  to  the  seller  of  the 
breach  of  any  promise  or  warranty  within  a  reasonable  time  after  the  buyer  knows, 
or  ought  to  know,  of  such  breach,  the  seller  shall  riot  be  liable  therefor. 

§    131.   Buyer  is  not  bound  to  return  goods  -wrongly  delivered. 

Unless  otherwise  agreed,  where  goods  are  delivered  to  the  buyer,  and  he  refuses  to 
accept  them,  having  the  right  so  to  do,  he  is  not  bound  to  return  them  to  the  seller, 
but  it  is  suiiieient  if  he  notifies  the  seller  that  he  refuses  to  accept  them. 

§    132.   Buyer's  liability  for  failing  to  accept  delivery. 

When  the  seller  is  ready  and  willing  to  deliver  the  goods,  and  requests  the  buyer  to 
take  delivery,  and  the  buyer  does  not  within  a  reasonable  time  after  such  request  take 
delivery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss  occasioned  by  his  neglect  or 
refusal  to  take  delivery,  and  also  for  a  reasonable  charge  for  the  care  and  custody  of 
the  goods.  If  the  neglect  or  refusal  of  the  buyer  to  take  delivery  amounts  to  a  repudi- 
ation or  breach  of  the  entire  contract,  the  seller  shall  have  the  rights  against  the 
goods  and)  on  the  contract  hereinafter  provided  in  favor  of  the  seller  when  the  buyer 
is  in  default. 

§    133.   Definition  of  unpaid  seller. 

1.  The  seller  of  goods  is  deemed  to  be  an  unpaid  seller  within  the  meaning  of  this 
article, 

(a)  When  the  whole  of  the  price  has  not  been  paid  or  tendered. 

(b)  When  a  bill  of  exchange  or  other  negotiable  instrument  has  been  received  as 
conditional  payment,  and  the  condition  on  which  it  was  received  has  been  broken  by 
reason  of  the  dishonor  of  the  instrument,  the  insolvency  of  the  buyer,  or  otherwise. 

2.  In  this  part  of  this  act  the  term  "  seller  "  includes  an  agent  of  the  seller  to  whom 
the  bill  of  lading  has  been  indorsed,  or  a  consignor  or  agent  who  has  himself  paid,  or 
is  directly  responsible  for,  the  price,  or  any  other  person  who  is  in  the  position  of 
a  seller. 

§    134.   Remedies  of  an  unpaid  seller. 

1.  Subject  to  the  provisions  of  this  article,  notwithstanding  that  the  property  in  the 
goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of  goods,  as  such  has 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price  while  he  is  in  possession 
of  them; 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stopping  the  goods  in  transitu 
after  he  has  parted  with  the  possession  of  them ; 

(e)  A  right  of  resale  as  limited  by  this  article; 
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(d)   A  right  to  rescind  the  sale  as  limited  by  this  article. 

2.  Where  the  property  in  goods  has  not  passed  to  the  buyer,  the  unpaid  seller  has, 
in  addition  to  his  other  remedies,  a  right  of  withholding  delivery  similar  to  and 
coextensive  with  his  rights  of  lien  and  stoppage  in  transitu  where  the  property  has 
passed  to  the  buyer. 

§    135.  When  right  of  lien  may  he  exercised, 

1.  Subject  to  the  provisions  of  this  article,  the  unpaid  seller  of  goods  who  is  in 
possession  of  them  is  entitled  to  retain  possession  of  them  until  payment  or  tender  of 
the  price  in  the  following  eases,  namely : 

(a)  Where  the  goods  have  been  sold  without  any  stipulation  as  to  credit; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has  expired; 

(c)  Where  the  buyer  becomes  insolvent. 

2.  The  seller  may  exercise  his  right  of  lien  notwithstanding  that  he  is  in  possession 
of  the  goods  as  agent  or  bailee  for  the  buyer. 

§    136.  Iiien  after  part  delivery. 

Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  he  may  exercise  hla 
right  of  lien  on  the  remainder,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  intent  to  waive  the  lien  or  right  of  retention. 

§    137.   'When  lien  is  lost. 

1.  The  unpaid  seller  of  goods  loses  his  lien  thereon 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee  for  the  purpose  of 
transmission  to  the  buyer  vrithout  reserving  the  property  in  the  goods  or  the  right  to 
the  possession  thereof; 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  possession  of  the  goods; 

(c)  By  waiver  thereof. 

The  unpaid  seller  of  goods,  having  a  lien  thereon,  does  not  lose  his  lien  by  reason 
only  that  he  has  obtained  Judgment  or  decree  for  the  price  of  the  goods. 

§    138.   Seller  may  stop  goods  on  huyer's  insolvency. 

Subject  to  the  provisions  of  this  article,  when  the  buyer  of  goods  is  or  becomes 
insolvent,  the  unpaid  seller  who  has  parted  with  the  possession  of  the  goods  has  the 
right  of  stopping  them  in  transitu,  that  is  to  say,  he  may  resume  possession  of  the 
goods  at  any  time  while  they  are  in  transit,  and  he  will  then  become  entitled  to  the 
same  rights  in  regard  to  the  goods  as  he  would  have  had  if  he  had  never  parted  with 
the  possession. 

§   139.  When  goods  are  in  transit. 

1.  Goods  are  in  transit  within  the  meaning  of  section  one  hundred  and  thirty-eight, 

(a)  From  the  time  when  they  are  delivered  to  a  carrier  by  land  or  water,  or  other 
bailee  for  the  purpose  of  transmission  to  the  buyer,  until  the  buyer,  or  his  agent  in 
that  behalf,  takes  delivery  of  them  from  such  carrier  or  other  bailee; 

(b)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  continues 
in  possession  of  them,  even  if  the  seller  has  refused  to  receive  them  back. 

2.  Goods  are  no  longer  in  transit  within  the  meaning  of  section  one  hundred  and 
thirty-eight, 

(a)  If  the  buyer,  or  his  agent  in  that  behalf,  obtains  delivery  of  the  goods  before 
their  arrival  at  the  appointed  destination; 

(b)  If,  after  the  arrival  of  the  goods  at  the  aippointed  destination,  the  carrier  or 
other  bailee  acknowledges  to  the  buyer  or  his  agent  that  he  holds  the  goods  on  his 
behalf  and  continues  in  possession  of  them  as  bailee  for  the  buyer  or  his  agent;    and 
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it  is  immaterial  that  a  further  destination  for  the  goods  may  have  been  indicated  by 
the  buyer ; 

(e)  If  the  carrier  or  other  bailee  wrongfully  refuses  to  deliver  the  goods  to  the 
buyer  or  his  agent  in  that  behalf. 

3.  If  the  goods  are  delivered  to  a  ship  chartered  by  the  buyer,  it  is  a  question 
depending  on  the  circumstances  of  the  particular  case  whether  they  are  in  the 
possession  of  the  master  as  a  carrier  or  as  agent  of  the  buyer. 

4.  If  part  delivery  of  the  goods  has  been  made  to  the  buyer,  or  his  agent  in  that 
behalf,  the  remainder  of  the  goods  may  be  stopped  in  transitu,  unless  such  part 
delivery  has  been  made  under  such  circumstances  as  to  show  an  agreement  with  the 
buyer  to  give  up  possession  of  the  whole  of  the  goods. 

§    140.   Ways  of  exercising  tbe  rigbt  to  stop. 

1.  The  unpaid  seller  may  exercise  his  right  of  stoppage  in  transitu  either  by  obtain- 
ing actual  possession  of  the  goods  or  by  giving  notice  of  his  claim  to  the  carrier  or 
other  bailee  in  whose  possession  the  goods  are.  Such  notice  may  be  given  either  to 
the  person  in  actual  possession  of  the  goods  or  to  his  principal.  In  the  latter  case  the 
notice,  to  be  effectual,  must  be  given  at  such  time  and  under  such  circumstances  that 
the  principal,  by  the  exercise  pf  reasonable  diligence,  may  prevent  a  delivery  to  the 
buyer. 

2.  When  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the  carrier,  or  other 
bailee  in  possession  of  the  goods,  he  must  redeliver  the  goods  to,  or  according  to  the 
directions  of,  the  seller. 

The  expenses  of  such  delivery  must  be  borne  by  the  seller.  If,  however,  a  negotiable 
document  of  title  representing  the  goods  has  been  issued  by  the  carrier  or  other 
bailee,  he  shall  not  be  obliged  to  deliver  or  justified  in  delivering  the  goods  to  the 
seller  unless  such  document  is  first  surrendered  for  cancellation. 

§    141.   When  and  how  resale  may  be  made. 

1.  Where  the  goods  are  of  a  perishable  nature,  or  where  the  seller  expressly  reserves 
the  right  of  resale  in  case  the  buyer  should  make  default,  or  where  the  buyer  has  been 
in  default  in  the  payment  of  the  price  an  unreasonable  time,  an  unpaid  seller  having 
a  right  of  lien  or  having  stopped  the  goods  in  transitu  may  resell  the  goods.  He  shall 
not  thereafter  be  liable  to  the  original  buyer  upon  the  contract  to  sell  or  the  sale  or 
for  any  profit  made  by  such  resale,  but  may  recover  from  the  buyer  damages  for  any 
loss  occasioned  by  the  breach  of  the  contract  or  the  sale. 

2.  Where  a  resale  is  made,  as  authorized  in  this  section,  the  buyer  acquires  a  good 
title  as  against  the  original  buyer. 

3.  It  is  not  essential  to  the  validity  of  a  resale  that  notice  of  an  intention  to  resell 
the  goods  be  given  by  the  seller  to  the  original  buyer.  But  where  the  right  to  resell 
is  not  based  on  the  perishable  nature  of  the  goods  or  upon  an  express  provision  of  the 
contract  or  the  sale,  the  giving  or  failure  to  give  such  notice  shall  be  relevant  in  any 
issue  involving  the  question  whether  the  buyer  had  been  in  default  an  unreasonable 
time  before  the  resale  was  made, 

4.  It  is  not  essential  to  the  validity  of  a  resale  that  notice  of  the  time  and  place  of 
such  resale  should  be  given  by  the  seller  to  the  original  buyer. 

5.  The  seller  is  bound  to  exercise  reasonable  care  and  judgment  in  making  a  resale, 
and  subject  to  this  requirement  may  make  a  resale  either  by  public  or  private  sale. 

§    142.  When  and  how  the  seller  may  rescind  the  sale. 

1.  An  unpaid  seller  having  a  right  of  lien  or  having  stopped  the  goods  in  transitu, 
may  rescind  the  transfer  of  title  and  resuane  the  property  in  the  goods,  where  he 
expressly  reserved  the  right  to  do  so  in  ease  the  buyer  should  make  default,  or  wher» 
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the  buyer  has  been  in  default  in  the  payment  of  the  price  an  unreasonable  time.  The 
seller  shall  not  thereafter  be  liable  to  the  buyer  upon  the  contract  to  sell  or  the  sale, 
but  may  recover  from  the  buyer  damages  for  any  loss  occasioned  by  the  breach  of  the 
contract  or  the  sale. 

2.  The  transfer  of  title  shall  not  be  held  to  have  been  rescinded  by  an  unpaid  seller 
imtil  he  has  manifested  by  notice  to  the  buyer  or  by  some  other  overt  act  an  intention 
to  rescind.  It  is  not  necessary  that  such  overt  act  should  be  communicated  to  the 
buyer  but  the  giving  or  failuTe  to  give  notice  to  the  buyer  of  the  intention  to  rescind 
shall  be  relevant  in  any  issue  involving  the  question  whether  the  buyer  had  been  in 
default  an  unreasonable  time  before  the  right  of  rescission  was  asserted. 

§    143.   EfEect  of  sale  of  goods  subject  to  lien  or  stoppage  in  transitu. 

Subject  to  the  provisions  of  this  article,  the  unpaid  seller's  right  of  lien  or  stoppage 
in  transitu  is  not  affected  by  any  sale,  or  other  disposition  of  the  goods  which  the 
buyer  may  have  made,  unless  the  seller  has  assented  thereto.  If,  however,  a  negotiable 
document  of  title  has  been  issued  for  goods,  no  seller's  lien  or  right  of  stoppage  in 
transitu  shall  defeat  the  right  of  any  purchaser  for  value  in  good  faith  to  whom  such 
document  has  been  negotiated,  whether  such  negotiation  be  prior  or  subsequent  to  the 
notification  to  the  carrier  or  other  bailee  who  issued,  such  document,  of  the  seller's 
claim  to  a  lien  or  right  of  stoppage  in  transitu. 

§    144.    Action  for  the  price. 

1.  Where,  under  a  contract  to  sell  or  a  sale,  the  property  in  the  goods  has  passed  to 
the  buyer,  and  the  buyer  wrongfully  neglects  or  refuses  to  pay  for  the  goods  according 
to  the  terms  of  the  contract  or  the  sale,  the  seller  may  maintain  an  action  against  him 
for  the  price  of  the  goods: 

2.  Where,  under  a  contract  to  sell  or  a  sale,  the  price  is  payable  on  a  day  certain, 
irrespective  of  delivery  or  of  transfer  of  title,  and  the  buyer  wrongfully  neglects  or 
refuses  to  pay  such  price,  the  seller  may  maintain  an  action  for  the  price,  although 
the  property  in  the  goods  has  not  passed,  and  the  goods  have  not  been  appropriated  to 
the  contract.  But  it  shall  be  a  defense  to  such  an  action  that  the  seller  at  any  time 
before  judgment  in  such  action  has  manifested  an  inability  to  perform  the  contract  or 
the  sale  on  his  part  or  an  intention  not  to  perform  it. 

3.  Although  the  property  in  the  goods  has  not  passed,  if  they  cannot  readily  be 
resold  for  a  reasonable  price,  and  if  the  provisions  of  section  one  hundred  and  forty- 
five  are  not  applicable,  the  seller  may  ofi'er  to  deliver  the  goods  to  the  buyer,  and  if  the 
buyer  refuses  to  receive  them,  may  notify  the  buyer  that  the  goods  are  thereafter  held 
by  the  seller  as  bailee  for  the  buyer.  Thereafter  the  seller  may  treat  the  goods  as  the 
buyer's  and  may  maintain  an  action  for  the  price. 

^    145.   Action  for  damages  for  nonacoeptanoe  of  tbe  goods. 

1.  Where  the  buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for  the  goods, 
the  seller  may  maintain  an  action  against  him  for  damages  for  nonacceptance. 

2.  The  measure  of  damages  is  the  estimated  loss  directly  and  naturally  resulting,  in 
the  ordinary  course  of  events,  from  the  buyer's  breach  of  contract. 

3.  Where  there  is  an  available  market  for  the  goods  in  question,  the  measure  of 
damages  is,  in  the  absence  of  special  circumstances,  showing  proximate  damage  of  a 
greater  amount,  the  difference  between  the  contraot  price  and  the  market  or  current 
price  at  the  time  or  times  when  the  goods  ought  to  have  been  accepted,  or,  if  no  time 
was  fixed  for  acceptance,  then  at  the  time  of  the  refusal  to  accept. 

4.  If,  while  labor  or  expense  of  material  amount  are  necessary  on  the  part  of  the  seller 
to  enable  him  to  fulfill  his  obligations  under  the  contract  to  sell  &r  the  sale,  the  buyer 
repudiates  the  contract  or  the  sale,  or  notifies  the  seller  to  proceed  no  further  there- 
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with,  the  buyer  shall  be  liable  to  the  seller  for  no  greater  damages  than  the  seller 
would  have  suffered  if  he  did  nothing  toward  carrying  out  the  contract  or  the  sale 
after  receiving  notice  of  the  buyer's  repudiation  or  countermand.  The  profit  the  seller 
would  have  made  if  the  contract  or  the  sale  had  been  fully  performed  shall  be  considered 
in  estimating  such  damages. 

§    146.   VHien  seller  may  rescind  contract  or  sale. 

Where  the  goods  have  not  been  delivered  to  the  buyer,  and  the  buyer  has  repudiated 
the  contract  to  sell  or  sale,  or  has  manifested  his  inability  to  perform  his  obligations 
thereunder,  or  has  committed  a  material  breach  thereof,  the  seller  may  totally  rescind 
the  contract  or  the  sale  by  giving  notice  of  his  election  so  to  do  to  the  buyer. 

§    147.   Action  for  converting  or  detaining  goods. 

Where  the  property  in  the  goods  has  passed  to  the  buyer  and  the  seller  wrongfully 
neglects  or  refnises  to  deliver  the  goods,  the  buyer  may  maintain  any  action  allowed  by 
law  to  the  owner  of  goods  of  similar  kind  when  wrongfully  converted  or  withheld. 

§    148.   Action  for  failing  to  deliver  goods. 

1.  Where  the  property  in  the  goods  has  not  passed  to  the  buyer,  and  the  seller  wrong- 
fully neglects  or  refuses  to  deliver  the  goods,  the  buyer  may  maintain  an  action  against 
the  seller  for  damages  for  nondelivery. 

2.  The  measure  of  damages  is  the  loss  directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  the  seller's  breach  of  contract. 

3.  Where  there  is  an  available  market  for  the  goods  in  question,  the  measure  of 
damages,  in  the  absence  of  special  circumstances  showing  ■proximate  damages  of  a 
greater  amount,  is  the  difference  between  the  contract  price  and  the  market  or  current 
price  of  the  goods  at  the  time  or  times  when  they  ought  to  have  been  delivered,  or,  if 
no  time  was  fixed,  then  at  the  time  of  the  refusal  to  deliver. 

§    149.   Specific  performance. 

Where  the  seller  has  broken  a  contract  to  deliver  specific  or  ascertained  goods,  a  court 
having  the  powers  of  a  court  of  equity  may,  if  it  thinks  fit,  on  the  application  of  the 
buyer,  by  its  judgment  or  decree  direct  that  the  contract  shall  be  performed  specifically, 
without  giving  the  seller  the  option  of  retaining  the  goods  on  payment  of  damages. 
The  judgment  or  decree  may  be  unconditional,  or  upon  such  teruM  and  conditions  as 
to  damages,  payment  of  the  price  and  otherwise,  as  to  the  court  may  seem  just. 

§    150.   Remedies  for  breach  of  warranty. 

1.  Where  there  is  a,  breach  of  warranty  by  the  seller,  the  buyer  may,  at  his  election, 

(a)  Accept  or  keep  the  goods  and  set  up  against  the  seller  the  breach  of  warranty 
by  way  of  recoupment  in  diminution  or  extinction  of  the  price; 

(b)  Accept  or  keeip  the  goods  and  maintain  an  action  against  the  seller  for  damages 
for  the  breach  of  warranty; 

(c)  Refuse  to  accept  the  gocids,  if  the  property  therein  has  not  passed,  and  maintain 
an  actipn  against  the  seller  for  damages  for  the  breach  of  warranty; 

(d)  Rescind  the  contract  to  sell  or  the  sale  and  refuse  to  receive  the  goods,  or  if  the 
goods  have  already  been  received,  return  them  or  offer  to  return  them  to  the  seller  and 
recover  the  price  or  any  part  thereof  which  has  been  paid. 

2.  When  the  buyer  has  claimed  and  been  granted  a  remedy  in  any  one  of  these  ways, 
DO  other  remedy  can  thereafter  be  granted. 

3.  Where  the  goods  have  been  delivered  to  the  buyer,  he  cannot  rescind  the  sale  if 
he  knew  of  the  breach  of  warranty  when  he  accepted  the  goods,  or  if  he  fails  to  notify 
the  seller  within  a.  reasonable  time  of  the  election  to  rescind,  or  if  he  fails  to  return  or 
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to  offer  to  return  the  goods  to  the  seller  in  substantially  as  good  condition  as  they 
were  in  at  the  time  the  property  was  transferred  to  the  buyer.  But  if  deterioration  or 
injury  of  the  goods  is  due  to  the  breach  of  warranty,  such  deterioration  or  injury  shall 
not  prevent  the  buyer  from  returning  or  offering  to  return  the  goods  to  the  seller  and 
rescinding  the  sale. 

4.  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to  do  so,  the  buyer  shall 
cease  to  be  liable  for  the  price  upon  returning  or  offering  to  return  the  goods.  If  the 
price  or  any  part  thereof  has  already  been  paid,  the  seller  shall  be  liable  to  repay  so 
much  thereof  as  has  been,  paid,  concurrently  with  the  return  of  the  goods,  or  immedi- 
ately after  an  offer  to  return  the  goods  in  exchange  for  repayment  of  the  price. 

5.  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to  do  so,  if  the  seller 
refuses  to  accept  an  offer  of  the  buyer  to  return  the  goods,  the  buyer  shall  thereafter  be 
deemed  to  hold  the  goods  as  bailee  for  the  seller,  but  subject  to  a  lien  to  secure  the 
repayment  of  any  portion  of  the  price  which  has  been  paid,  and  with  the  remedies  for 
the  enforcement  of  such  lien  allowed  to  an  unpaid  seller  by  section  one  hundred  and 
thirty-four. 

6.  The  measure  of  damages  for  breach  of  warranty  is  the  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events,  from  the  breach  of  warranty. 

7.  In  the  case  of  breach  of  warranty  of  quality,  such  loss,  in  the  absence  of  S'pecial 
circumstances  showing  proximate  damage  of  a  greater  amount,  is  the  difference  between 
the  value  of  the  goods  at  the  time  of  delivery  to  the  buyer  and  the  value  they  would 
have  had  if  they  had  answered  to  the  warranty. 

§    151.   Interest  and  special  damages. 

Nothing  in  this  article  shall  affect  the  right  of  the  buyer  or  the  seller  to  recover 
interest  or  sipecial  damages  in  any  case  where  by  law  interest  or  special  damages  may 
be  recoverable,  or  to  recover  money  paid  where  the  consideration  for  the  payment  of 
it  has  failed. 

§    152.   Variation  of  implied  obligations. 

Where  any  right,  duty  or  liability  would  arise  under  a  contract  to  sell  or  a  sale  by 
implication  of  law,  it  may  be  negatived,  or  varied  by  express  agreement  or  by  the 
course  of  dealing  between  the  parties,  or  by  custom,  if  the  custom  be  eueh  as  to  bind 
both  parties  to  the  contract  or  the  sale. 

§    153.   Rights  may  be  enforced  by  action. 

Where  any  right,  duty  or  liability  is  declared  by  this  article,  it  may,  unless  otherwise 
by  this  article  provided,  be  enforced  by  action. 

§    154.   Rnle  for  cases  not  provided  for  by  this  article. 

In  any  case  not  provided  for  in  this  article,  the  rules  of  law  and  equity,  including 
the  law  merchant,  and  in  particular  the  rules  relating  to  the  law  of  principal  and  agent 
and  to  the  effect  of  fraud,  misrepresentation,  duress  or  coercion,  mistake,  bankruptcy, 
or  other  invalidating  cause,  shall  continue  to  apply  to  contracts  to  sell  and  to  sales 
of  goods. 

§    155.   Provisions  not  applicable  to  mortgages. 

The  provisions  of  this  article  relating  to  contracts  to  sell  and  to  sales  do  not  apply, 
unless  so  stated,  to  any  transaction  in  the  form  of  a  contract  to  sell  or  a  sale  which  is 
intended  to  operate  by  way  of  mortgage,  pledge,  charge  or  other  security. 
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§    156.   Definitions. 

1.  In  this  article,  unless  the  context  or  subject-matter  otherwise  requires : 
"  Action  "  includes  counterclaim,  set-off  and  suit  in  equity. 

"  Buyer  "  means  a  person  who  buys  or  agrees  to  buy  goods  or  any  legal  successor  in 
interest  of  such  person. 

"  Defendant "  includes  a  plaintiff  against  whom  a  right  of  set-off  or  counterclaim 
is  asserted. 

"  Delivery  "  means  voluntary  transfer  of  possession  from  one  person  to  another. 

"  Divisible  contract  to  sell  or  sale  "  means  a  contract  to  sell  or  a  sale  in  which  by  its 
terms  the  price  for  a  portion  or  portions  of  the  goods  less  than  the  whole  is  fixed  or 
ascertainable  by  computation. 

"  Document  of  title  to  goods "  includes  any  bill  of  lading,  dock  warrant,  warehouse 
receipt  or  order  for  the  delivery  of  goods,  or  any  other  document  used  in  the  ordinary 
course  of  business  in  the  sale  or  transfer  of  goods,  as  proof  of  the  possession  or  control 
of  the  goods,  or  authorizing  or  purporting  to  authorize  the  possessor  of  the  document 
to  transfer  or  receive,  either  by  indorsement  or  by  delivery,  goods  represented  by  such 
document. 

"  Fault "  means  wrongful  act  or  default. 

"  Fungible  goods  "  means  goods  of  which  any  unit  is  from  its  nature  or  by  mercantile 
usage  treated  as  the  equivalent  of  any  other  unit. 

"  Future  goods  "  means  goods  to  be  manufactured  or  acquired  by  the  seller  after  the 
making  of  the  contract  of  sale. 

"  Goods  "  include  all  chattels  personal  other  than  things  in  action  and  money.  The 
term  includes  emiblements,  industrial  growing  crops,  and  things  attached  to  or  forming 
part  of  the  land  which  are  agreed  to  be  severed  before  sale  or  under  the  contract 
of  sale. 

"  Order "  in  sections  of  this  act  relating  to  documents  of  title  means  an  order  by 
indorsement  on  the  document. 

"  Person "  includes  a  corporation  or  partnership  or  two  or  more  persons  having  a 
joint  or  common  interest. 

"  Plaintiff  "  includes  defendant  asserting  a  right  of  set-off  or  counterclaim. 

"  Property  "  means  the  general  property  in  goods,  and  not  merely  a  special  property. 

"  Purchaser  "  includes  mortgagee  and  pledgee. 

"  Purchases  "  includes  taking  as  a  mortgagee  or  as  a  pledgee. 

"  Quality  of  goods  "  includes  their  state  or  condition. 

"  Sale  "  includes  a  bargain  and  sale  as  well  as  a,  sale  and  delivery. 

"  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods,  or  any  legal  successor  in 
the  interest  of  such  person. 

"  Specific  goods "  means  goods  identified  and  agreed  upon  at  the  time  a  contract  to 
sell  or  a  sale  is  made. 

2.  A  thing  is  done  "  in  good  faith  "  within  the  meaning  of  this  article  when  it  is  in 
fact  done  honestly,  whether  it  be  done  negligently  or  not. 

3.  A  person  is  insolvent  within  the  meaning  of  this  article  who  either  has  ceased  to 
pay  his  debts  in  the  ordinary  course  of  business  or  cannot  pay  his  debts  as  they  become 
due,  whether  he  has  committed  an  act  of  bankruptcy  or  not,  and  whether  he  is  insolvent 
within  the  meaning  of  the  federal  bankruptcy  law  or  not. 

4.  Goods  are  in  a  "  deliverable  state  "  within  the  meaning  of  this  article  when  they 
are  in  such  a  state  that  the  buyer  would,  under  the  contract,  be  boxmd  to  take  delivery 
of  them. 

§    157.   Article  does  not  apply  to  existing  sales  or  contracts  to  sell. 

None  of  the  provisions  of  this  article  shall  apply  to  any  sale,  or  to  any  contract  to 
sell,  made  prior  to  the  taking  effect  of  this  article. 
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§    158.   No  repeal  of  nniforin  irarehouse   receipt  lairs. 

Nothing  in  this  act  or  in  any  repealing  clause  thereof  shall  be  construed  to  repeal 
or  limit  any  of  the  provisions  of  the  law  to  make  uniform  the  law  of  warehouse 
receipts,  or  of  the  law,  if  enacted,  to  make  uniform  the  law  of  bills  of  lading,  or  of 
section  nine  hundred  and  forty-three  of  chapter  eighty-eight  of  the  laws  of  nineteen 
hundred  and  nine,  constituting  chapter  forty  of  the  consolidated  laws. 
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KTEGOTIABLE    INSTEUMENTS. 


Section    1.  By  what  law  governed. 

2.  Requisites  of  negotiability. 

3.  Consideration  of  negotiaible  instruments. 

4.  Negotiation. 

5.  Rights  of  holder. 

6.  Liability  of  parties. 

§  1.  By  what  law  governed. 

The  rights  and  remedies  of  parties  to  bills  of  exchange  and  promissory 
notes,  prior  to  1897,  were  governed  by  the  rules  of  the  law  merchant,  as 
declared  by  the  courts,  and  by  such  statutory  provisions  as  had  from  time 
to  time  been  enacted  by  the  Legislature  of  this  State.  These  statutory  pro- 
visions were  repealed  in  1897  by  an  act  passed  in  that  year,  forming  chapter 
60  of  the  General  Laws,  and  known  as  the  Negotiable  Instruments  Law. 
This  act  was  in  turn  repealed  by  chapter  43  of  the  Laws  of  1909,  entitled 
"  An  act  in  relation  to  negotiable  instruments,  constituting  chapter  thirty- 
eight  of  the  consolidated  laws,"  and  known,  as  was  its  predecessor,  as  the 
Negotiable  Instruments  Law.  This  later  act  governs  all  negotiable  instru- 
ments made  and  delivered  on  and  subsequent  to  October  first,  1897,  except 
that  in  any  case  not  provided  for  by  that  act  the  rules  of  the  law  merchant 
still  govern.  (Negotiable  Instruments  Law,  §§  6,  7.  See  B.  C.  &  G.  Con- 
solidated Laws. ) 

Only  a  few  elementary  principles  of  this  branch  of  the  law  can  be  here 
given,  and  resort  must  be  had  to  the  statute  above  mentioned  for  a  full 
statement. 

§  2.  Requisites  of  negotiability. 

An  instrument  to  be  negotiable  must  conform  to  the  following  require- 
ments :  It  must  be  in  writing  and  signed  by  the  maker  or  drawer ;  must 
contain  an  unconditional  promise  or  order  to  pay  a  sum  certain  in  money ; 
must  be  payable  on  demand  or  at  a  fixed  determinable  future  time ;  must 
be  payable  to  order  or  bearer ;  and  when  the  instrument  is  addressed  to  a 
drawee,  he  must  be  named  or  otherwise  indicated  therein  with  reasonable 
certainty.  (Negotiable  Instruments  Law,  §  20.  See  B.  C.  &  G,  Con- 
solidated Laws.)  It  may  be  partly  written  and  partly  printed,  as  the  word 
"  writing  "  as  used  in  this  statute  includes  print.    (Id.,  §  2.)    The  validity 
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and  negotiable  character  of  the  instrument  are  not  affected  by  the  fact  that 
it  is  not  dated ;  or  does  not  specify  the  value  given,  or  that  any  value  has 
been  given  therefor ;  or  does  not  specify  the  place  where  it  is  drav^n  or  the 
place  where  it  is  payable ;  or  bears  a  seal ;  or  designates  a  particular  kind 
of  current  money  in  which  payment  is  to  be  made.  (Id.,  §  25.)  It  may 
be  ante-dated  or  post-dated  without  affecting  its  validity,  provided,  this  is 
not  done  for  an  illegal  or  fraudulent  purpose.  (Id.,  §  31.) 

It  is  not  essential  that  an  instrument  should  follow  the  language  of  the 
statute.  Any  terms  are  sufficient  which  clearly  indicate  an  intention  to 
conform  to  its  requirements.     (Id.,  §  29.) 

A  negotiable  promissory  note  within  the  meaning  of  the  statute  is  an 
unconditional  promise  in  writing  made  by  one  person  to  another,  signed  by 
the  maker,  engaging  to  pay  on  demand  or  at  a  fixed  or  determined  future 
time,  a  sum  certain  in  money  to  order  or  to  bearer.  Where  the  note  is 
drawn  to  the  maker's  own  order,  it  is  not  complete  until  indorsed  by  him, 
(Id.,  §  320.) 

A  bill  of  exchange  is  an  unconditional  order  in  writing  addressed  by  one 
person  to  another,  signed  by  the  person  giving  it,  requiring  the  person  to 
whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed  or  determinable  future 
time  a  sum  of  money  to  order  or  to  bearer.     (Id.,  §  210.) 

A  check  is  a  bill  of  exchange  drawn  on  a  bank  payable  on  demand. 
(Id.,  §  321.) 

These  are  the  three  common  forms  of  negotiable  paper,  and  the  general 
requisites  of  their  terms  to  give  to  them  all  the  elements  and  incidents  of 
negotiability. 

The  principles  applicable  to  negotiable  paper  have  been  extended  to 
embrace  public  debentures  payable  to  bearer,  and  bonds  of  corporations, 
and  some  of  the  incidents  of  negotiability  have  been  given  by  the  courts  to 
certificates  of  stock.  But  they  are  not  negotiable  in  form,  represent  no  debt, 
and  are  not  securities  for  money,  and  do  not  possess  the  qualities  of  com- 
mercial paper  in  the  full  sense  of  the  term,  and  are  rather  considered  and 
treated  as  evidence  of  title.  {Fifth  Ave.  Bank  v.  F.  8.  8.  &  G.  8.  F.  R.  R. 
Co.,  137  N.  Y.  231 ;  Knox  v.  Eden  Musee  Co.,  148  N.  Y.  441 ;  American 
Press  Assn.  v.  Brantingham,  37  Misc.  426.) 

§  3.  Consideration  of  negotiable  instruments. 

Every  negotiable  instrument  is  presumed  prima  facie  to  have  been  issued 
for  a  valuable  consideration;  and  every  person  whose  signature  appears 
thereon  to  have  become  a  party  thereto  for  value.  (Negotiable  Instruments 
Law,  §  50.  See  B.  C.  &  G.  Consolidated  Laws.)  Value  is  any  considera- 
tion sufficient  to  support  a  simple  contract,  an  antecedent  or  pre-existing 
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debt  constitutes  value  and  is  deemed  such  whether  the  instrument  is  pay- 
able on  demand  or  at  a  future  time.  (Id.,  §  51.)  Where  value  has  at  any 
time  been  given  for  the  instrument,  the  holder  is  deemed  a  holder  for  value 
in  respect  to  all  parties  who  became  such  prior  to  that  time.  (Id.,  §  52.) 
And  where  the  holder  has  a  lien  on  the  instrument  arising  either  from 
contract  or  by  implication  of  law,  he  is  deemed  a  holder  for  value  to  the 
extent  of  his  lien.  (Id.,  §  53.)  Absence  or  failure  of  consideration  is  a 
matter  of  defense  as  against  any  person  not  a  holder  in  due  course;  and 
partial  failure  of  consideration  is  a  defense  pro  tanto,  whether  the  failure 
is  an  ascertained  and  liquidated  amount  or  otherwise.  (Id.,  §  54.)  Under 
this  statute,  as  at  common  law,  as  between  the  original  parties  to  the  instru- 
ment and  those  having  notice  of  the  facts,  the  consideration  and  conditions 
under  which  the  instrument  was  delivered  may  be  shown.  (Megowan  v. 
Peterson,  173  N.Y.I.)' 

Where  the  defendant  denies  the  consideration  of  a  note  sued  upon,  alleg- 
ing that  it  was  not  given  for  value,  the  plaintiff  may  rely,  in  the  first 
instance,  on  the  presumption  in  his  favor;  whereupon  the  defendant  is 
entitled  to  prove  the  circumstances  under  which  the  notes  were  given. 
{Harding  v.  Jenkins,  26  Misc.  829,  56  N.  Y.  Supp.  1086.)  Where  the 
defendant  admits  the  making  and  delivery  of  the  note,  and  nonpayment, 
but  denies  that  it  was  given  for  value,  the  plaintiff  may  read  the  note  in 
evidence  and  rest,  and  thereupon  becomes  entitled  to  the  presumption  that 
the  note  is  a  valid  obligation,  based  upon  a  good  and  legal  consideration, 
and  the  burden  of  showing  a  want  of  consideration  rests  upon  the  defend- 
ant. If  the  defendant  then  offers  any  evidence  showing,  or  tending  to 
show,  want  of  consideration,  it  then  becomes  incumbent  upon  the  plaintiff 
to  show  by  a  fair  preponderance  of  evidence  upon  the  whole  case  that  there 
was  a  consideration.  {Bringman  v.  Von  Glahn,  71  App.  Div.  537;  Dur- 
land  v.  Durland,  153  N.  Y.  67,  74.  See  also  Beck  v.  Mailer,  131  App. 
Div.  243.) 

§  4.  Negotiation, 

An  instrument  is  negotiated  when  it  is  transferred  from  one  person  to 
another  in  such  manner  as  to  constitute  the  transferee  the  holder  thereof. 
If  payable  to  bearer  it  is  negotiated  by  delivery ;  if  payable  to  order  it  is 
negotiated  by  the  indorsement  of  the  holder  completed  by  delivery.  (Nego- 
tiable Instruments  Law,  §  60.    See  B.  C.  &  G.  Consolidated  Laws.) 

The  statute  describes  the  different  forms  of  indorsement  and  states  the 
effect  of  the  adoption  of  either  form.     (Id.,  §§  61-78.) 

Where  the  holder  of  an  instrument  payable  to  his  order  transfers  it  for 
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value  without  indorsing  it,  the  transfer  vests  in  the  transferee  such  title  as 
the  transferrer  had  therein,  and  the  transferee  acquires,  in  addition,  the 
right  to  have  the  indorsement  of  the  transferrer.  But  for  the  purpose  of 
determining  whether  the  transferee  is  a  holder  in  due  course,  the  negotia- 
tion takes  effect  as  of  the  time  when  the  indorsement  is  actually  made, 
(Id.,  §  79.) 

§  5.  Rights  of  holder. 

The  holder  of  a  negotiable  instrument  may  sue  thereon  in  his  own  name; 
and  payment  to  him  in  due  course  discharges  the  instrument.  (Negotiable 
Instruments  Law,  §  90.    See  B.  C.  &  G.  Consolidated  Laws.) 

It  is  important  to  note  the  distinction  between  the  mere  "  holder  "  of 
negotiable  paper  and  a  "  holder  in  due  course,"  as  the  defenses  which  may 
be  interposed  in  an  action  brought  by  the  former  upon  the  instrument  may 
be  wholly  valueless  in  an  action  brought  by  the  latter. 

A  "  holder  "  means  the  payee  or  indorsee  of  a  bill  or  note  who  is  in 
possession  of  it,  or  the  bearer  thereof,  (Id.,  §  2.)  A  "holder  in  due 
course  "  is  a  holder  who  has  taken  the  instrument  under  the  following  con- 
ditions : 

1.  That  it  is  complete  and  regular  upon  its  face ; 

2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and  without 
notice  that  it  had  been  previously  dishonored,  if  such  was  the  fact ; 

3.  That  he  took  it  in  good  faith  and  for  value ; 

4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the  title  of  the  person  negotiating 
it.     (Id.,  §9L) 

A  holder  in  due  course  holds  the  instrument  free  from  any  defect  of  title 
of  prior  parties  and  free  from  defenses  available  to  prior  parties  among 
themselves,  and  may  enforce  payment  of  the  instrument  for  the  full  amount 
thereof  against  all  parties  liable  thereon.  (Id.,  §  96.)  In  the  hands  of 
any  holder  other  than  a  holder  in  due  course,  a  negotiable  instrument  is 
subject  to  the  same  defenses  as  if  it  were  non-negotiable.  But  a  holder  who 
derives  his  title  through  a  holder  in  due  course,  and  who  is  not  himself  a 
party  to  any  fraud  or  illegality  affecting  the  instrument  has  all  the  rights 
of  such  former  holder  in  respect  of  all  parties  prior  to  the  latter.  (Id., 
§97.) 

Every  holder  of  negotiable  paper  is  deemed  prvma  facie  to  be  a  holder 
in  due  course;  but  when  it  is  shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  some  person  under  whom  he  claims  acquired  the  title  as  a 
holder  in  due  course.    But  this  last  mentioned  rule  does  not  apply  in  favor 


NEGOTIABLE-  IJSTSTEUMEJSTTS.  109 

of  a  party  who  became  bound  on  the  instrument  prior  to  the  acquisition  of 
the  defective  title.     (Id.,  §  98.    See  Becfc  v.  JfaZZer,  131  App.  Div.  243.) 

Where  an  instrument  payable  on  demand  is  negotiated  an  unreasonable 
length  of  time  after  its  issue,  the  holder  is  not  deemed  a  holder  in  due 
course.    (Id.,  §  92.) 

The  title  of  a  person  who  negotiates  an  instrument  is  defective  within 
the  meaning  of  the  statute  when  he  obtained  the  instrument,  or  any  signa- 
ture thereto,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means, 
or  for  an  illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith, 
or  under  such  circumstances  as  to  amount  to  a  fraud.  (Id.,  §  94.)  To 
constitute  notice  of  axi  infirmity  in  the  instrument  or  defect  in  the  title  of 
the  person  negotiating  the  same,  the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument  amounted  to  bad  faith.  (Id., 
§95.) 

The  holder  of  a  note  who  has  no  actual  knowledge  or  notice  of  a  defect 
in  the  title,  or  other  equities  between  the  parties,  when  circumstances  come 
to  his  knowledge  suflScient  to  put  him  on  inquiry,  is  chargeable  with 
knowledge  of  all  the  facts  that  such  inquiry  would  have  revealed.  He  is 
not  bound  at  his  peril  to  be  alert  for  circumstances  which  might  possibly 
excite  the  suspicion  of  wary  vigilance;  he  does  not  owe  to  the  party  who 
puts  the  paper  afloat  the  duty  of  active  inquiry  in  order  to  avert  the  imputa- 
tion of  bad  faith.  The  rights  of  the  holder  are  to  be  determined  by  the 
simple  test  of  honesty  and  good  faith,  and  not  by  a  speculative  issue  as  to 
his  diligence  or  negligence.  His  rights  cannot  be  defeated  without  proof  of 
actual  notice  of  the  defect  in  title  or  bad  faith  on  his  part  evidenced  by 
circumstances.  Though  he  may  have  been  negligent  in  taking  the  paper, 
and  omitted  precautions  which  a  prudent  man  would  have  taken,  neverthe- 
less, unless  he  acted  in  bad  faith  his  title  will  prevail.  (Cheever  v.  Pitts- 
burgh, etc.,  B.  B.  Co.,  150  IST.  Y,  59 ;  Second  Nat.  Bank  v.  Weston,  172 
IST.  Y.  250,  254;  Hamilton  Nat.  Bank  v.  Upton,  100  App.  Div.  105 ;  Ward 
v.  City  Trust  Co.,  117  App.  Div.  130,  140.)  One  who  takes  negotiable 
paper  for  value  before  due,  without  actual  notice  of  any  defect  therein, 
has  the  right  to  assume  that  the  relations  to  the  paper  of  every  party  whose 
name  appears  on  it  are  precisely  what  they  appear  to  be.  (Cheever  v. 
Pittshurgh,  etc.,  B.  B.  Co.,  150  IST.  Y.  59.)  The  question  of  the  title 
acquired  by  the  transferee  of  commercial  paper  is  not  as  to  the  actual  title 
the  transferor  had  to  convey,  but  what  was  his  apparent  right  to  make  the 
transfer ;  and  if  he  had  the  apparent  right  to  make  the  transfer  it  is  no 
defect  in  the  title  of  the  transferee,  a  holder  for  value  and  in  good  faith, 
that  the  transferor  is  abusing  a  trust  or  committing  a  fraud,  unless  the 
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transferee  also  lias  notice  of  such  abuse  of  trust  or  intended  fraud.     (  Ward 
V.  City  Trust  Co.,  117  App.  Div.  130.) 

§  6.  Liability  of  parties. 

The  maker  of  a  negotiable  promissory  note  by  making  it  engages  that 
he  will  pay  it  according  to  its  tenor ;  and  admits  the  existence  of  the  payee 
and  his  then  capacity  to  indorse.  (JSTegotiable  Instrument  Law,  §  110. 
See  B.  C.  &  G.  Consolidated  Laws.) 

The  drawer  of  a  bill  of  exchange  by  drawing  the  instrument  admits  the 
existence  of  the  payee  and  his  then  capacity  to  indorse;  and  engages  that 
on  due  presentment  the  instrument  will  be  accepted  and  paid,  or  both, 
according  to  its  tenor,  and  that  if  it  be  dishonored,  and  the  necessary 
proceedings  on  dishonor  be  duly  taken,  he  will  pay  the  amount  thereof  to 
the  holder  or  to  any  subsequent  indorser  who  may  be  compelled  to  pay  it. 
But  the  drawer  may  insert  in  the  instrument  an  express  stipulation 
negativing  or  limiting  his  liability  to  the  holder.     (Id.,  §  111.) 

The  acceptor  of  a  bill  of  exchange  by  accepting  the  instrument  engages 
that  he  will  pay  it  according  to  the  tenor  of  his  acceptance;  and  admits 
the  existence  of  the  drawer,  the  genuineness  of  his  signature,  his  capacity 
and  authority  to  draw  the  instrument;  the  existence  of  the  payee,  and 
his  then  capacity  to  indorse.     (Id.,  §  112.) 

Every  indorser  who  indorses  without  the  qualification  any  negotiable 
paper,  warrants  to  all  subsequent  holders  in  due  course,  that  the  instru- 
ment is  genuine  and  in  all  respects  what  it  purports  to  be ;  that  he  has  a 
good  title  to  it;  that  all  prior  parties  had  capacity  to  contract;  that  the 
instrument  is  at  the  time  of  its  endorsement  valid  and  subsisting;  and, 
in  addition,  he  engages  that  on  due  presentment  it  shall  be  accepted,  or 
both,  as  the  case  may  be,  according  to  its  tenor,  and  that  if  it  be  dis- 
honored, and  the  necessary  proceedings  on  dishonor  be  duly  taken,  he 
will  pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent  indorser 
who  may  be  compelled  to  pay  it.     (Id.,  §  116.) 

An  accommodation  party,  who  has  signed  a  negotiable  instrument  as 
maker,  drawer,  acceptor,  or  indorser  without  receiving  value  therefor, 
and  for  the.  purpose  of  lending  his  name  to  some  other  person,  is  liable 
on  the  instrument  to  a  holder  for  value,  notwithstanding  such  holder  at 
the  time  of  taking  the  instrument  knew  him  to  be  only  an  accommodation 
party.     (Id.,  §  55.) 

Presentment  for  payment  is  not  necessary  to  charge  the  person  primarily 
liable  on  a  negotiable  instrument;  but  if  the  instrument  is,  by  its  terms, 
payable  at  a  special  place,  and  he  is  able  and  willing  to  pay  it  there  at 
maturity  and  has  funds  there  available  for  that  purpose,  such  ability  and 
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willingness  are  equivalent  to  a  tender  of  payment  on  his  part.  (Id.,  § 
130.)  When  a  note  is  payable  at  a  bank,  the  omission  or  failure  of  the 
holder  to  present  it  for  payment  does  not  exonerate  the  maker  from 
his  promise  to  pay  what  he  had  agreed,  but  only  relieves  him  from 
damages  in  case  he  was  ready  at  the  time  and  place  appointed  to  pay 
it,  and  there  was  no  one  there  to  receive  the  money.  (Hills  v.  Place, 
48  N.  Y.  520.) 

.Where  a  person  to  whom  a  check  is  made  payable  transfers  it  by 
indorsement  to  another,  the  person  receiving  it  assumes,  as  between  him- 
self and  the  indorser,  an  obligation  to  present  the  same  to  the  bank  for 
payment  not  later  than  the  next  day  after  its  date,  and,  if  payment  is 
refused,  to  protest  the  same  and  give  notice  of  nonpayment  to  the 
indorser.  (Smith  v.  Jones,  20  Wend.  192;  Carroll  v.  Sweet,  128  N.  Y. 
19.)  But,  as  between  the  holder  and  drawer  of  a  check;  presentment 
for  payment  may  be  made  at  any  time,  and  delay  in  presentment  will 
not  discharge  the  liability  of  the  drawer  unless  loss  has  resulted.  (Little 
V.  Phrnnix  Bank,  2  Hill,  425;  Carroll  v.  Sweet,  128  N.  Y.  19.)  But 
if  it  is  not  presented  for  payment  within  a  reasonable  time  after  its 
issue  the  drawer  will  be  discharged  from  liability  to  the  extent  of  the  loss 
caused  by  the  delay.     (Negotiable  Instruments  Law,  §  322.) 

The  liability  of  an  indorser  of  a  note  to  pay  it  is  made  to  depend  upon 
the  implied  condition  that  payment  shall  be  demanded  of  the  maker  at 
maturity,  and,  in  the  event  of  default,  that  notice  of  nonpayment  shall 
be  immediately  given  to  the  indorser.  These  conditions  are  for  the 
benefit  of  the  indorser,  to  enable  him  to  have  prompt  notice  of  the  default, 
so  that  he  may  immediately  take  steps  to  provide  for  his  indemnity.  The 
indorser  may,  however,  prior  to  the  maturity  of  the  note,  waive  the 
conditions  of  demand  and  notice  of  nonpayment.  The  waiver  may  be 
either  oral  or  in  writing,  and  may  result  from  any  understanding  between 
the  parties  which  is  of  a  character  to  satisfy  the  mind  that  a  waiver  is 
intended.  (Cody  v.  Bradshaw,  116  N.  Y.  188.)  The  waiver  must, 
however,  be  clearly  established,  and  will  not  be  inferred  from  doubtful 
or  equivocal  acts  or  language.     (Id.;  Boss  v.  Hurd,  71  N.  Y.  14.) 

For  the  form  of  a  complaint  in  an  action  against  the  maker  and 
indorser  of  a  note,  see  Form  No.  22. 
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§  1.  Jurisdiction. 

The  Lien  Law  of  this  State,  constituting  chapter  33  of  the  Consolidated 
Laws,  provides  that  "  a  mechanic's  lien  on  real  property  may  be  enforced 
against  such  property,  and  against  a  person  liable  for  the  debt  upon 
which  the  lien  is  founded,  by  an  action,  by  the  lienor,  his  assignee  or 
legal  representative,  in  a  court  which  has  jurisdiction  in  an  action 
founded  on  a  contract  for  a  sum  of  money  equivalent  to  the  amount  of 
such  debt.     (Lien  Law,  §  41.     See  B.  C.  &  G.  Statutes.) 

This  permits  such  action  to  be  brought  in  a  justice's  court  where  the 
debt  upon  which  the  lien  is  founded  does  not  exceed  two  hundred  dollars. 
(Code  Civil  Pro.,  §  2862.) 

It  also  provides  that  "  a  lien  for  labor  done  or  materials  furnished 
for  a  public  improvement  may  be  enforced  against  funds  of  the  State 
or  the  municipal  corporation  for  which  sucb  improvement  is  constructed, 
to  the  extent  prescribed  in  article  two  of  this  chapter,  and  against  the 
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contractor  or  subcontractor  liable  for  the  debt,  by  a  civil  action,  in  the 
same  court  and  in  the  same  manner  as  a  mechanic's  lien  on  real  prop- 
erty."    (Lien  Law,  §  42.    See  B.  C.  &  G.  Statutes.) 

In  courts  of  record,  an  action  to  foreclose  a  lien  is  similar  to  an  action 
to  foreclose  a  mortgage.  But  in  courts  not  of  record,  such  as  courts  of 
justices  of  the  peace,  the  proceedings  are  different.  The  action  proceeds 
as  a  personal  one  upon  the  agreement  set  forth  in  the  notice  of  lien.  There 
is  no  provision  for  the  adjustment  of  equities  among  the  lienors  and 
incumbrances,  if  any  should  exist,  and  the  judgment  is  enforced  by  execu- 
tion in  the  same  manner  and  subject  to  the  same  limitations  and  restric- 
tions as  judgments  in  actions  at  lavr,  except  that  the  sale  is  of  the  interest 
of  the  owner  at  the  time  of  the  filing  of  the  lien  and  not  from  the  entry 
of  the  judgment.  The  remedy  afforded  to  a  lienor  in  a  court  of  a  justice 
of  the  peace  falls  far  short  of  that  available  to  him  in  an  action  in  a 
court  of  record.  (Faville  v.  Haddock^  39  Misc.  397,  80  K  Y.  Supp. 
23j  Ray  on  Mechanics'  Liens,  §  243.)  The  power  of  the  justice  is 
limited  to  the  rendering  of  a  simple  money  judgment  against  the  defend- 
ant to  be  enforced  by  an  execution  authorizing  the  sale  of  the  title  which 
the  judgment  debtor  had  in  the  property  at  the  time  the  lien  was  filed. 
{Drall  v.  Gordon,  51  Misc.  618, 101  K  Y.  Supp.  618 ;  Eay  on  Mechanics' 
Liens,  §  243.) 

§  2.  Definitions  in  Lien  Law. 

Before  attempting  to  state  what  persons  are  entitled  to  avail  them- 
selves of  the  rights  conferred  by  this  statute,  or  the  manner  in  which 
they  must  proceed  to  avail  themselves  of  its  benefits,  it  is  important  to 
consider  the  meaning  of  the  terms  used  therein,  as  defined  by  the  com- 
missioners whose  revision  resulted  in  the  present  law.  These  terms  are 
defined  as  follows: 

Lienor.  The  term  "  lienor,"  when  used  in  this  chapter,  means  any 
person  having  a  lien  upon  property  by  virtue  of  its  provisions,  and  includes 
his  successor  in  interest. 

Eeal  property.  The  term  "  real  property,"  when  used  in  this  chapter, 
includes  real  estate,  lands,  tenements  and  hereditaments,  corporeal  and 
incorporeal,  fixtures,  and  all  bridges  and  trestle  work,  and  structures 
connected  therewith,  erected  for  the  use  of  railroads,  and  all  oil  or  gas 
wells  and  structures  and  fixtures  connected  therewith,  and  any  lease 
of  oil  lands  or  other  right  to  operate  for  the  production  of  oil  or  gas  upon 
such  lands,  and  the  right  of  franchise  granted  by  a  municipal  corporation 
for  the  use  of  the  streets  or  public  places  thereof,  and  all  structures 
placed  thereon  for  the  use  of  such  right  or  franchise. 
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Owner.  The  term  "  owner,"  when  used  in  this  chapter  includes  the 
owner  in  fee  of  real  property,  or  of  a  less  estate  therein,  a  lessee  for  a 
term  of  years,  a  vendee  in  possession  under  a  contract  for  the  purchase  of 
such  real  property,  and  all  persons  having  any  right,  title  or  interest  in 
such  real  property,  which  may  be  sold  under  an  execution  in  pursuance 
of  the  provisions  of  statutes  relating  to  the  enforcement  of  liens  of 
judgment,  and  all  persons  having  any  right  or  franchise  granted  by  a 
municipal  corporation  to  use  the  streets  and  public  places  thereof,  and 
any  right,  title  or  interest  in  and  to  such  franchise.  The  purchaser  of 
real  property  at  a  statutory  or  judicial  sale  shall  be  deemed  the  owner 
thereof,  from  the  time  of  such  sale.  If  the  purchaser  at  such  sale  fails 
to  complete  the  purchase,  pursuant  to  the  terms  of  the  sale,  all  liens 
created  by  his  consent  after  such  sale  shall  be  a  lien  on  any  deposit  made 
by  him  and  not  on  the  real  property  sold. 

Improvement.  The  term  "  improvement,"  when  used  in  this  chapter, 
includes  the  erection,  alteration  or  repair  of  any  structure  upon,  con- 
nected with,  or  beneath  the  surface  of,  any  real  property  and  any  work 
done  upon  such  property,  or  materials  furnished  for  its  permanent 
improvement,  and  shall  also  include  any  work  done  or  materials  furnished 
in  equipping  any  such  structure  with  any  chandeliers,  brackets  or  other 
fixtures  or  apparatus  for  supplying  gas  or  electric  light  and  shall  also 
include  the  drawing  by  an  architect  or  engineer,  of  any  plans  or  specifi- 
cations which  are  used  in  connection  with  such  improvement. 

Public  improvement.  The  term  "  public  improvement,"  when  used 
in  this  chapter,  means  an  improvement  upon  any  real  property  belonging 
to  the  State  or  municipal  corporation. 

Contractor.  The  term  "  contractor,"  when  used  in  this  chapter,  means 
a  person  who  enters  into  a  contract  with  the  owner  of  real  property  for 
the  improvement  thereof,  or  with  the  State  or  a  municipal  corporation 
for  a  public  improvement. 

Subcontractor.  The  term  "  subcontractor,"  when  used  in  this  chapter, 
means  a  person  who  enters  into  a  contract  with  a  contractor  for  the 
improvement  of  such  real  property  or  such  public  improvement,  or  with 
a  person  who  has  contracted  with  or  through  such  contractor  for  the 
performance  of  his  contract  or  any  part  thereof. 

Laborer.  The  term  "  laborer,"  when  used  in  this  chapter,  means  any 
person  who  performs  labor  or  services  upon  such  improvement. 

Materialman.  The  term  "  materialman,"  when  used  in  this  chapter, 
means  any  person,  who  furnishes  material  for  such  improvement.  (Lien 
Law,  §  2.    See  B,  C.  &  G-.  Consolidated  Laws.) 
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§  3.  Extent  of  lien. 

The  statute  provides  that  "  a  contractor,  subcontractor,  laborer,  or 
materialman,  who  performs  labor  or  furnishes  materials  for  the  improve- 
ment of  real  property  with  the  consent  or  at  the  request  of  the  owner 
thereof,  or  his  agent,  contractor  or  subcontractor,  shall  have  a  lien  for 
the  principal  and  interest  of  the  value,  or  the  agreed  price,  of  such  labor 
or  materials  upon  the  real  property  improved  or  to  be  improved  and  upon 
such  improvement,  from  the  time  of  filing  a  notice  of  such  lien  as  pre- 
scribed in  this  article."  (Lien  Law,  Art.  2,  §  3.  See  B.  C.  &  Q. 
Statutes.) 

The  courts  in  construing  the  language  of  this  section  in  connection 
with  the  report  of  the  commissioners  of  revision  have  declared  that  it  was 
the  plain  intention  of  the  Legislature  to  bring  all  labor  performed  or 
materials  furnished  in  the  improvement  of  real  estate,  no  matter  by  what 
name  they  may  be  called,  or  by  what  description  they  may  be  designated, 
within  the  liberal  and  beneficent  purposes  of  the  statute,  and  have 
accordingly  decided  that  dynamite  furnished  to  and  actually  used  by  a 
subcontractor  for  the  purpose  of  blasting  rock  and  breaking  up  earth  in 
excavating  for  the  grading  and  building  of  the  roadbed  of  a  railway,  is 
material  within  the  meaning  and  contemplation  of  this  section.  (Schaghti- 
cohe  Powder  Co.  v.  G.  &  J.  By.  Co.,  183  N.  Y.  306.) 

The  consent  of  the  owner  of  the  property  to  the  improvement,  which 
the  statute  requires  in  the  absence  of  the  owner's  request,  may  be 
implied  from  his  conduct  and  attitude  in  respect  to  the  improvement 
made.  But  the  facts  from  which  the  inference  of  a  consent  is  to  be 
drawn  must  be  such  as  to  indicate  at  least  a  willingness  on  his  part  to 
have  the  improvement  made,  or  an  acquiescence  in  the  means  adopted 
with  knowledge  of  the  object  for  which  they  are  employed.  (Cowen 
V.  Paddoch,  137  N.  Y.  188;  Nat.  Wall  Paper  Co.  v.  Sire,  163  N.  Y.  122.) 
Much  must  depend  upon  the  facts  and  circumstances  surrounding  each 
case,  and  upon  the  extent  of  the  possession  and  control  of  the  property 
by  the  owner  at  the  time  the  improvement  is  made  and  the  alleged 
consent  is  given.  Thus,  where  repairs  are  made  upon  demised  premises 
by  a  tenant  the  consent  of  the  landlord  must  be  shown  by  more  than  mere 
passive  acquiescence  to  warrant  the  filing  of  a  lien  against  his  property. 
{Bice  V.  Culver,  172  IST.  Y.  60 ;  Aetna  Elevator  Co.  v.  Deeves,  125  App. 
Div.  842;  Tinsley  v.  Smith,  115  App.  Div.  708,  affd.,  194  N.  Y.  581.) 

The  statute  provides  that  the  mechanic's  lien  on  real  property  "  shall 
extend  to  the  owner's  right,  title  or  interest  in  the  real  property  and 
improvements  existing  at  the  time  of  filing  the  notice  of  lien,  except  as 
hereinafter  in  this  article  provided.    If  an  owner  assigns  his  interest  in 
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such  real  property  by  a  general  assignment  for  the  benefit  of  creditors 
within  thirty  days  prior  to  such  filing,  the  lien  shall  extend  to  the  interest 
thus  assigned.  If  any  part  of  the  real  property  subjected  to  such  lien  be 
removed  by  the  owner  or  by  any  other  person,  at  any  time  before  the 
discharge  thereof,  such  removal  shall  not  affect  the  rights  of  the  lienor, 
cither  in  respect  to  the  remaining  real  property,  or  the  part  so  removed. 
If  labor  is  performed  for,  or  materials  furnished  to,  a  contractor  or  sub- 
contractor for  an  improvement,  the  lien  shall  not  be  for  a  sum  greater 
than  the  sum  earned  and  unpaid  on  the  contract  at  the  time  of  filing  the 
notice  of  lien,  and  any  sum  subsequently  earned  thereon.  In  no  case  shall 
the  owner  be  liable  to  pay  by  reason  of  all  liens  created  pursuant  to  this 
article  a  sum  greater  than  the  value  or  agreed  price  of  the  labor  and 
materials  remaining  unpaid,  at  the  time  of  filing  notices  of  such  liens, 
except  as  hereinafter  provided.  (Lien  Law,  §  4.  Ray  on  Mechanics' 
Liens,  §  in.) 

§  4.  Liens  under  contracts  for  public  improvements. 

A  person  performing  labor  for  or  furnishing  materials  to  a  contractor, 
his  subcontractor  or  legal  representative,  for  the  construction  of  a  public 
improvement  pursuant  to  a  contract  by  such  contractor  with  the  State  or 
a  municipal  corporation,  shall  have  a  lien  for  the  principal  and  interest 
for  the  value  or  agreed  price  of  such  labor  or  materials  upon  the  moneys 
of  the  State  or  of  such  corporation  applicable  to  the  construction  of  such 
improvement,  to  the  extent  of  the  amount  due  or  to  become  due  on  such 
contract,  upon  filing  a  notice  of  lien  as  prescribed  in  this  article,  except 
as  hereinafter  in  this  article  provided.  (Lien  Law,  §  5.  See  B.  C.  &  G. 
Consolidated  Laws.) 

§  5.  Liens  for  labor  on  railroads. 

Any  person  who  shall  hereafter  perform  any  labor  for  a  railroad 
corporation  shall  have  a  lien  for  the  value  of  such  labor  upon  the  railroad 
track,  rolling-stock  and  appurtenances  of  such  railroad  corporation  and 
upon  the  land  upon  which  such  railroad  track  and  appurtenances  are 
situated,  by  filing  a  notice  of  such  lien  in  the  ofiice  of  the  clerk  of  any 
county  wherein  any  part  of  such  railroad  is  situated,  to  the  extent  of 
the  right,  title  and  interest  of  such  corporation  in  such  property,  existing 
at  the  time  of  such  filing.  The  provisions  of  this  article  relating  to  the 
contents,  filing  and  entry  of  a  notice  of  a  mechanic's  lien,  and  the  priority 
and  duration  thereof,  shall  apply  to  such  liens.  A  copy  of  the  notice  of 
euch  lien  shall  be  personally  served  upon  such  corporation  within  ten 
days  after  the  filing  thereof  in  the  manner  prescribed  by  the  Code  of 
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Civil  Procedure  for  the  service  of  summons  in  actions  in  justics'  courts 
against  domestic  railroad  corporations.  (Lien  Law,  §  6.  See  B.  C.  &  G. 
Consolidated  Laws.    See  Code  Civ.  Pro.,  §§  2879-2882.) 

Not  only  laborers,  but  also  persons  furnishing  materials  for  the  con- 
struction of  a  railroad,  are  entitled  to  a  lien.  (Schaghticoke  Power  Co.  v. 
G.  &  J.  By.  Co.,  183  N,  Y.  306;  Pay  on  Mechanics'  Liens,  §  212-a.) 

§  6.  Liability  of  owner  for  advance  payments,  collusive  mortgages  and 
incumbrances. 

Any  payment  by  the  owner  to  a  contractor  upon  a  contract  for  the 
improvement  of  real  property,  made  prior  to  the  time  when,  by  the  terms 
of  the  contract,  such  payment  becomes  due,  for  the  purpose  of  avoiding  the 
provisions  of  this  article,  shall  be  of  no  effect  as  against  the  lien  of  a 
subcontractor,  laborer  or  materialman  under  such  contract,  created  before 
such  payment  actually  becomes  due.  A  mortgage,  lien  or  incumbrance 
made  by  an  owner  of  real  property,  for  the  purpose  of  avoiding  the  pro- 
visions of  this  article,  with  the  knowledge  or  privity  of  the  person  in 
whose  favor  the  mortgage,  lien  or  incumbrance  is  created,  shall  be  void 
and  of  no  effect  as  against  a  claim  on  account  of  the  improvement  of  such 
real  property,  existing  at  the  time  of  the  creation  of  such  mortgage,  lien 
or  incumbrance.     (Lien  Law,  §  7.     See  B.  C.  &  G.  Consolidated  Laws.) 

The  statute  above  cited  does  not  prohibit  payments  made  before  they 
became  due,  but  only  such  payments  when  made  for  the  purpose  of 
avoiding  the  provisions  of  the  statute.  It  is  not  enough  that  such  pay- 
ments may  impair  the  effect  of  the  statute,  and  thus  pro  tanto  avoid  it, 
but  they  must  also  have  been  made  with  the  purpose  to  avoid  it.  (Tom- 
masi  V.  Archibald,  114  App.  Div.  838,  100  N.  Y.  Supp.  367;  Wolf  v. 
Mendelsohn,  87  N.  Y.  Supp.  465. 

Collusion  must  be  proved  by  the  lienor  who  is  seeking  to  charge  the 
owner  therewith,  since  payments  made  without  notice  of  the  lien,  actual 
or  constructive,  will  be  credited  to  the  owner,  even  though  the  owner  have 
knowledge  of  the  indebtedness  from  the  contractor  to  the  subcontractor. 
(Pay  on  Mechanics'  Liens,  §  177.) 

§  7.  Demand  of  terms  of  contract. 

A  statement  of  the  terms  of  a  contract  pursuant  to  which  an  improve- 
mejit  of  real  property  is  being  made,  and  of  the  amount  due  or  to  become 
due  thereon,  shall  be  furnished  upon  demand,  by  the  owner,  or  his  duly 
authorized  agent,  to  a  subcontractor,  laborer  or  materialman  performing 
labor  for  or  furnishing  materials  to  a  contractor,  his  agent  or  subcon- 
tractor, under  such  contract.     If,  upon  such  demand  the  owner  refuses 
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or  neglects  to  furnisli  such  statement  or  falsely  states  the  terms  of  such 
contract  or  the  amount  due  or  to  become  due  thereon,  and  a  subcontractor, 
laborer  or  materialman  has  not  been  paid  the  amount  of  his  claim  against 
a.  contractor  or  subcontractor,  under  such  contract,  and  a  judgment  has 
been  obtained  and  execution  issued  against  such  contractor  or  subcon- 
tractor and  returned  wholly  or  partly  unsatisfied,  the  owner  shall  be  liable 
for  the  loss  sustained  by  reason  of  such  refusal,  neglect  or  false  statement, 
and  the  lien  of  such  subcontractor,  laborer  or  materialman,  filed  as  pre- 
scribed in  this  article,  against  the  real  property  improved  for  the  labor 
performed  or  materials  furnished  after  such  demand,  shall  exist  to  the 
same  extent  and  be  enforced  in  the  same  manner  as  if  such  labor  and 
materials  had  been  directly  performed  for  and  furnished  to  such  owner. 
(Lien  Law,  §  8.     See  B.  C.  &  G.  Consolidated  Laws.) 

This  statute  does  not  limit  the  right  to  demand  the  terms  of  the  con- 
tract to  one  such  demand.  The  interested  parties  have  the  right  to  be 
kept  informed  as  to  the  condition  of  the  contract  throughout  the  entire 
time  of  its  performance,  and  as  to  the  condition  of  the  account  between 
the  contracting  parties.  (Glens  Falls  Co.  v.  Schenectady  Coal  Co.,  144 
IST.  Y.  Supp.  519 ;  Eay  on  Mechanics'  Liens,  §  172.) 

§  8.  Contents  of  notice  of  lien. 

The  statute  provides  that  the  notice  of  lien  shall  state : 

1.  The  name  and  residence  of  the  lienor ;  and  if  the  lienor  is  a  partner- 
ship or  a  corporation,  the  business  address  of  such  firm,  or  corporation, 
the  names  of  partners  and  principal  place  of  business,  and  if  a  foreign 
corporation,  its  principal  place  of  business  within  the  State. 

2.  The  name  of  the  owner  of  the  real  property  against  whose  interest 
therein  a  lien  is  claimed,  and  the  interest  of  the  owner  as  far  as  known 
to  the  lienor. 

3.  The  name  of  the  person  by  whom  the  lienor  was  employed,  or  to 
whom  he  furnished  or  is  to  furnish  materials;  or,  if  the  lienor  is  a 
contractor  or  subcontractor,  the  person  with  whom  the  contract  was  made. 

4.  The  labor  performed  or  materials  furnished  and  the  agreed  price  or 
value  thereof,  or  materials  actually  manufactured  for  but  not  delivered 
to  the  real  property  and  the  agreed  price  or  value  thereof. 

5.  The  amount  unpaid  to  the  lienor  for  such  labor  or  materials. 

6.  The  time  when  the  first  and  last  items  of  work  were  performed  and 
materials  were  furnished. 

7.  The  property  subject  to  the  lien,  with  a  description  thereof  suffi- 
cient for  identification ;  and  if  in  a  city  or  village,  its  location  by  street 
and  number,  if  known.     A  failure  to  state  the  name  of  the  true  ov^ner 
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or  contractor,  or  a  misdescription  of  the  true  owner,  shall  not  affect  the 
validity  of  the  lien.  The  notice  must  be  verified  by  the  lienor  or  his 
agent,  to  the  effect  that  the  statements  therein  contained  are  true  to  his 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 
(Lien  Law,  §  9.     See  B.  C.  &  G.  Consolidated  Laws.) 

This  is  the  notice  required  where  the  lien  is  upon  real  property  under 
section  3  of  the  Lien  Law,  and  also  where  the  lien  is  for  labor  on  a 
railroad  under  section  6  of  that  act.  A  somewhat  different  notice  of  lien 
is  required  where  the  lien  is  upon  the  funds  of  the  State  or  a  municipal 
corporation  for  labor  performed  or  materials  furnished  in  the  construction 
of  a  public  improvement  as  will  be  noticed  hereafter. 

Too  much  care  cannot  be  taken  in  the  preparation  of  this  notice;  for 
although  section  23  of  the  statute  provides  that  "  this  article  is  to  be 
construed  liberally  to  secure  the  beneficial  interests  and  purposes  thereof," 
and  that  "  a  substantial  compliance  with  its  several  provisions  shall  be 
sufficient  for  the  validity  of  a  lien  and  to  give  jurisdiction  to  the  courts 
to  enforce  the  same,"  and  the  courts  will  give  full  effect  to  that  provi- 
sion, it  does  not  authorize  them  to  entirely  dispense  with  what  the 
statute  says  the  notice  shall  contain.  (Mahley  v.  German  Bank,  174  N.  Y. 
499;  Waters  v.  Goldberg,  124  App.  Div.  511,  108  N.  T.  Supp.  992; 
Held  V,  City  of  New  Yorh,  83  App.  Div.  509 ;  McDonald  v.  Mayor,  etc., 
of  New  York,  170  K  Y.  409;  Hurley  v.  Tucker,  128  App.  Div.  580; 
Eay  on  Mechanics'  Liens,  §  160.)  The  above  will  be  applied  to  a  state- 
ment in  the  notice  of  the  business  address  and  principal  place  of  business 
of  a  corporation,  required  by  subdivision  1  of  section  9.  (Hurley  v. 
Tucker,  128  App.  Div.  580.)  And  where  all  the  members  of  a  copartner- 
ship have  filed  a  lien,  stating  that  they  have  a  lien,  this  may  be  held 
a  substantial  compliance  with  the  requirements  of  the  statute  notwith- 
standing the  omission  to  state  the  copartnership  or  the  copartnership 
name.  (Waters  v.  Goldberg,  124  App.  Div.  511.  But  see  Kane  v. 
Hutkoff,  81  App.  Div.  105.) 

Subdivision  2  of  section  9  above  quoted  does  not  require  the  lienor  to 
state  at  his  peril  the  name  of  the  true  owner,  but  merely  that  he  shall 
do  the  best  he  can  in  that  direction.  (Abelman  v.  Myer,  122  App.  Div. 
470,  106  K  Y.  Supp.  978.)  An  attempt  must  be  made  to  name  the 
ovmer,  but  an  unsuccessful  attempt  will  not  be  fatal.  (De  Klyn  v.  Gould, 
165  ]Sr.  Y.  282.    And  see  Ray  on  Mechanics'  Liens,  §  163.) 

The  notice  of  lien  must  state  either  explicitly  or  by  plain  inference  the 
value  or  the  agreed  price  of  the  labor  performed  or  materials  furnished  at 
the  time  of  filing  the  notice.     (Finn  v.  Smith,  186  N.  Y.  465 ;  Spring 
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V.  Collins  Building  &  Const.  Co.,  60  Misc.  239 ;  Bossert  v.  Happel,  40 
Misc.  569 ;  Toop  v.  Smith,  181  N.  Y.  283.)  The  statute  contemplates  that 
the  notice  shall  contain  a  statement  of  the  kind  and  amount  of  labor  per- 
formed or  materials  furnished  by  the  lienor.  Such  statement  need  not 
necessarily  be  a  specific  bill  of  particulars,  but  there  must  be  such  a 
general  reference  to  the  kind  and  amount  of  materials  and  labor  fur- 
nished, or  to  be  furnished,  as  to  advise  those  who  have  a  legal  interest  in 
the  subject  of  the  character  and  extent  of  the  demand  upon  which  the 
claim  to  a  lien  is  based.  (Toop  v.  Smith,  181  N.  Y.  283.)  But  the 
notice  need  not  state  separately  the  value  of  the  material  furnished  and 
labor  performed.  (Felgenhauer  r.  Haas,  123  App.  Div.  75,  108  N.  Y, 
Supp.  476;  Woolf  v.  Schaefer,  103  App.  Div.  567.)  A  statement  in  the 
disjunctive  excludes  both  of  the  matters  sought  to  be  affirmed,  and  is  not 
in  compliance  with  the  law.  It  is  therefore  improper  to  state  in  the  notice 
of  lien  that  the  "  agreed  price  or  value  "  of  the  labor  or  materials  is  a 
sum  specified.  (Yillaume  v.  Kirchner,  85  N.  Y.  Supp.  377;  Siegel  v. 
Ehrshowshy ,  46  Misc.  606 ;  Bradley  &  Currier  Co.  v.  Pacheteau,  71  App. 
Div.  148,  175  IST.  Y.  492;  Alexander  v.  Costello,  59  Misc.  491.  And  see 
Weiss  V.  Kenney,  59  Misc.  279.)  A  notice  of  lien  which  fails  to  state 
when  the  first  item  of  work  was  done,  or  anything  from  which  that  time 
may  be  inferred  is  insufficient.  (Marley  v.  German  Bank,  174  ~E.  Y. 
499.)  But  a  statement  that  the  first  item  of  work  was  done,  and  the 
first  item  of  material  was  furnished  on  or  about  a  date  specified  will  be 
a  sufficient  compliance  with  the  statute.  {Hurley  v.  Tucker,  128  App. 
Div.  580;  Eay  on  Mechanics'  Liens,  §  165.)  A  description  of  the  prop- 
erty subject  to  the  lien  is  sufficient  if  it  enables  a  person  familiar  with 
the  locality  to  identify  the  property  with  reasonable  certainty  to  the 
exclusion  of  other  property.     (Id.) 

A  verification  of  the  notice  by  one  of  two  joint  lienors  is  sufficient. 
{Waters  v.  Goldherg,  124  App.  Div.  511.)  An  acknowledgment  cannot 
be  sustained  for  the  verification  which  the  statute  requires.  (Schenectady 
Co.  V.  Schenectady  B.  Co.,  106  App.  Div.  336.) 

Where  a  lien  is  sought  to  be  placed  upon  State  or  corporate  funds  for 
labor  performed  or  materials  furnished  for  a  public  improvement  the 
notice  must  "  state  the  name  and  residence  of  the  lienor,  the  name  of 
the  contractor  or  subcontractor  for  whom  the  labor  was  performed  or 
materials  furnished,  the  amount  claimed  to  be  due  or  to  become  due,  the 
date  when  due,  a  description  of  the  public  improvement  upon  which  the 
labor  was  performed  and  materials  expended,  the  kind  of  labor  performed 
and  materials  furnished,  and  materials  actually  manufactured  for  but 
not  delivered  to  such  public  improvement,  and  give  a  general  description 
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of  the  contract  pursuant  to  which  such  public  improvement  was  con- 
structed. If  the  lienor  is  a  partnership  or  a  corporation,  the  notice  shall 
state  the  business  address  of  such  partnership  or  corporation,  the  names  of 
the  partners,  and  if  a  foreign  corporation,  its  principal  place  of  business 
within  the  State.  If  the  name  of  the  contractor  or  subcontractor  is  not 
known  to  the  lienor,  it  may  be  so  stated  in  the  notice,  and  a  failure  to 
state  correctly  the  name  of  the  contractor  or  subcontractor  shall  not  affect 
the  validity  of  the  lien.  The  notice  must  be  verified  by  the  lienor  or  his 
agent,  to  the  effect  that  the  statements  therein  contained  are  true  to  his 
own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 
(Lien  Law,  §  12.) 

§  9.  Filing  of  notice  of  lien. 

The  notice  of  lien  may  be  filed  at  any  time  during  the  progress  of  the 
work  and  the  furnishing  of  the  materials,  or  within  four  months  after  the 
completion  of  the  contract  or  the  final  performance  of  the  work,  or  the 
final  furnishing  of  the  materials,  dating  from  the  last  item  of  work 
performed  or  materials  furnished.  The  notice  of  lien  must  be  filed  in  the 
clerk's  office  of  the  county  where  the  property  is  situated.  If  such  prop- 
erty is  situated  in  two  or  more  counties,  the  notice  of  lien  shall  be  filed 
in  the  office  of  the  clerk  of  each  of  such  counties.  The  county  clerk  of 
each  county  shall  provide  and  keep  a  book  to  be  called  the  "  lien  docket," 
which  shall  be  suitably  ruled  in  columns  headed  "  ovmers,"  "  lienors," 
"  property,"  "  amount,"  "  time  of  filing,"  "  proceedings  had,"  in  each  of 
which  he  shall  enter  the  particulars  of  the  notice,  properly  belonging 
therein.  The  date,  hour  and  minute  of  the  filing  of  each  notice  of  lien 
shall  be  entered  in  the  proper  column.  The  names  of  the  owners  shall 
be  arranged  in  such  book  in  alphabetical  order.  The  validity  of  the  lien 
and  the  right  to  file  a  notice  thereof  shall  not  be  affected  by  the  death  of 
the  owner  before  notice  of  the  lien  is  filed.  (Lien  Law,  §  10.  See  B.  C. 
&  G.  Consolidated  Laws.) 

This  is  the  requirement  of  the  statute  where  the  lien  is  on  real  property, 
or  for  labor  performed  for  a  railroad  corporation. 

If  the  notice  of  lien  is  not  filed  within  the  time  prescribed  by  the  statute, 
the  lien  is  void.  (McMahon  v.  Hodge,  2  Misc.  234,  21  IST.  Y.  Supp.  971 , 
Eay  on  Mechanics'  Liens,  §  169.)  If  the  clerk,  in  filing  the  lien, 
dockets  it  incorrectly,  the  rights  of  the  claimant  are  not  thereby  affected, 
for  the  claimant's  duty  is  performed  when  he  files  the  notice  with  the 
clerk.  (Hurley  v.  Tucker,  128  App.  Div.  580,  112  N.  T.  Supp.  980, 
affd.,  198  N.  T,  534.) 
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There  is  nothing  in  the  statute  prohibiting  the  filing  of  successive 
liens  for  the  same  work,  or  declaring  that  a  notice  of  lien  filed  upon  the 
completion  of  a  contract  is  void  because  other  notices  of  liens  have  been 
filed  for  a  portion  of  the  vi^ork  done  under  the  contract.  {Clark  v.  Heyl- 
man,  80  App.  Div.  572,  80  K  Y.  Supp.  T94.) 

At  any  time  before  the  construction  of  a  public  improvement  is  com- 
pleted and  accepted  by  the  State  or  by  the  municipal  corporation,  and 
within  thirty  days  after  such  completion  and  acceptance,  a  person  per- 
forming work  for  or  furnishing  materials  to  a  contractor,  his  subcon- 
tractor, assignee  or  legal  representative,  may  file  a  notice  of  lien  with 
the  head  of  the  department  or  bureau  having  charge  of  such  construction 
and  with  the  comptroller  of  the  State  or  with  the  financial  ofiicer  of  the 
municipal  corporation,  or  other  ofiicer  or  person  charged  with  the  custody 
and  disbursements  of  the  State  or  corporate  funds  applicable  to  the  con- 
tract under  which  the  claim  is  made.  The  comptroller  of  the  State  or  the 
financial  ofiieer  of  the  municipal  corporation  or  other  ofiicer  or  person 
with  whom  the  notice  is  filed  shall  enter  the  same  in  a  book  provided  for 
that  purpose,  to  be  called  the  "  lien  book."  Such  entry  shall  include  the 
name  and  residence  of  the  lienor,  the  name  of  the  contractor  or  subcon- 
tractor, the  amount  of  the  lien  and  date  of  filing,  and  a  brief  designation 
of  the  contract  under  which  the  lien  arose.     (Lien  Law,  §  12.) 

It  will  be  noticed  that  the  Lien  Law  provides  a  different  procedure  to 
create  liens  in  cases  of  public  improvements  from  that  provided  in  case 
of  private  improvements.  The  erection  of  a  schoolhouse  for  a  common 
school  district  upon  land  the  title  of  which  is  in  the  trustees  of  the  school 
district,  but  which  belongs  in  reality  to  the  district,  is  a  public  improve- 
ment within  the  meaning  of  the  statute;  and  the  notice  of  lien  should  be 
filed  with  the  board  of  trustees  and  the  treasurer  of  the  school  district. 
(TerwilUger  v.  Wheeler,  81  App.  Div.  460,  81  IST.  Y.  Supp.  173.  See 
Westgate  v.  Shirley,  42  Misc.  245,  86  IST.  Y.  Supp.  593.) 

§  10.  Service  of  notice  of  lien. 

At  any  time  after  filing  the  notice  of  lien,  the  lienor  may  serve  a  copy 

of  such  notice  upon  the  owner,  by  delivering  the  same  to  him  personally, 

or.  if  the  owner  cannot  be  found,  to  his  agent  or  attorney,  or  by  leaving  it 

at  his  last  known  place  of  residence  in  the  city  or  town  in  which  the 

rc".'^  property  or  some  part  thereof  is  situated,  with  a  person  of  suitable 

md  discretion,  or  by  registered  letter  addressed  to  his  last  known 

of  residence,  or,  if  such  owner  has  no  such  residence  in  such  city  or 

or  cannot  be  found,  and  he  has  no  agent  or  attorney,  by  aflSxing  a 

•^bereof  conspicuously  on  such  property,  between  the  hours  of  nine 
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o'clock  in  the  forenoon  and  four  o'clock  in  the  afternoon ;  if  such  owner  be 
a  corporation,  said  service  shall  be  made  by  delivering  such  copy  to  and 
leaving  the  same  with  the  president,  vice-president,  secretary  or  clerk  to 
the  corporation,  the  cashier,  treasurer  or  director  or  managing  agent 
thereof,  personally,  within  the  State,  or  if  such  officer  cannot  be  found 
within  the  State  by  affixing  a  copy  thereof  conspicuously  on  such  prop- 
erty between  the  hous  of  nine  o'clock  in  the  forenoon  and  four  o'clock  in 
the  afternoon,  or  by  registered  letter  addressed  to  its  last  known  place 
of  business.  Until  service  of  the  notice  has  been  made,  as  above  pro- 
vided, an  owner,  without  knowledge  of  the  lien,  shall  be  protected  in  any 
payment  made  in  good  faith  to  any  contractor  or  other  person  claiming 
a  lien.  A  failure  to  serve  the  notice  does  not  otherwise  affect  the  validity 
of  such  lien.  (Lien  Law,  §  11.  See  B.  C.  &  G.  Consolidated  Laws.  See 
Hamilton  v.  Coogan,  31  Abb.  IST.  C.  297, 1  Misc.  677,  28  N.  Y.  Supp.  21.) 

As  between  the  builder  and  the  owner  of  the  property  improved,  the  lien 
attaches,  and  the  rights  of  the  lienor  become  fixed,  upon  filing  the  notice, 
and  is  not  affected  by  failure  to  serve  the  notice.  (Id.,  McCorhle  v. 
Herrman,  117  K  Y,  303;  Kenny  v.  Apgar,  93  N.  Y.  541;  Hall  v. 
Sheehan,  69  K  Y.  618;  Kelly  v.  Bloomingdale,  139  N.  Y.  343.) 

Where  a  lien  is  filed  for  labor  on  a  railroad  a  copy  of  the  lien  must 
be  personally  served  upon  the  corporation  within  ten  days  after  the 
filing  in  the  manner  prescribed  by  the  Code  of  Civil  Procedure  for  the 
service  of  a  summons  in  actions  in  justices'  courts  against  domestic 
railroad  corporations.     (Lien  Law,  §  6.) 

Even  though  no  copy  of  the  notice  has  been  served,  if  the  owner  makes 
payment  with  knowledge  that  a  lien  has  been  filed,  he  may  be  liable  to 
the  lienor  to  the  extent  of  the  payment  in  the  event  of  a  deficiency. 
{Kelly  V.  Bloomingdale,  139  IST.  Y.  343;  Eay  on  Mechanics'  Liens,  § 
170.) 

§  11.  Priority  of  liens. 

A  lien  for  materials  furnished  or  labor  performed  in  the  improvement 
of  real  property  shall  have  priority  over  a  conveyance,  judgment  or  other 
claim  against  such  property  not  recorded,  docketed  or  filed  at  the  time 
of  the  filing  of  the  notice  of  such  lien,  except  as  hereinafter  in  this  article 
provided;  over  advances  made  upon  any  mortgage  or  other  incumbrance 
thereon  after  such  filing,  except  as  hereinafter  in  this  article  provided; 
and  over  the  claim  of  a  creditor  who  has  not  furnished  materials  or  per- 
formed labor  upon  such  property,  if  such  property  has  been  assigned  by 
the  owner  by  a  general  assignment  for  the  benefit  of  creditors,  within 
thirty  days  before  the  filing  of  such  notice ;  and  also  over  an  attachment 


124  CIVIL  LAW  AND  PEACTICE. 

hereafter  issued  or  a  money  judgment  hereafter  recovered  upon  a  claim, 
which  in  whole  or  in  part,  was  not  for  materials  furnished,  labor  per- 
formed or  moneys  advanced  for  the  improvement  of  such  real  property; 
and  over  any  claim  or  lien  acquired  in  any  proceedings  upon  such  judg- 
ment. Such  liens  shall  also  have  priority  over  advances  made  upon  a 
contract  by  an  owner  for  an  improvement  of  real  property  which  contains 
an  option  to  the  contractor,  his  successor  or  assigns  to  purchase  the  prop- 
erty, if  such  advances  were  made  after  the  time  when  the  labor  began  or 
the  first  item  of  material  was  furnished,  as  stated  in  the  notice  of  lien. 
If  several  buildings  are  erected,  altered  or  repaired,  or  several  pieces  or 
parcels  of  real  property  are  improved,  under  one  contract,  and  there 
are  conflicting  liens  thereon,  each  lienor  shall  have  priority  upon  the 
particular  building  or  premises  where  his  labor  is  performed  or  his 
materials  are  used.  Persons  shall  have  priority  according  to  the  date  of 
filing  their  respective  liens,  except  as  hereinafter  in  this  article  pro- 
vided; but  in  all  cases  laborers  for  daily  or  weekly  wages  shall  have 
preference  over  all  other  claimants  under  this  article,  without  reference  to 
the  time  when  such  laborers  shall  have  filed  their  notices  of  liens.  (Lien 
Law,  §  13;  and  see  Ray  on  Mechanics'  Liens,  §§  179—185.) 

§  12.  Assignment  of  liens. 

A  lien,  filed  as  prescribed  in  this  article,  may  be  assigned  by  a  written 
instrument  signed  and  acknowledged  by  the  lienor,  at  any  time  before  the 
discharge  thereof.  Such  assignment  shall  contain  the  names  and  places  of 
residence  of  the  assignor  and  assignee,  the  amount  of  the  lien  and  the  date 
of  filing  the  notice  of  lien,  and  be  filed  in  the  office  where  the  notice  of  the 
lien  assigned  is  filed.  The  facts  relating  to  such  an  assignment  and  the 
names  of  the  assignee  shall  be  entered  by  the  proper  officer  in  the  book 
where  the  notice  of  lien  is  entered  and  opposite  the  entry  thereof.  Unless 
such  assignment  is  filed,  the  assignee  need  not  be  made  a  defendant  in 
an  action  to  foreclose  a  mortgage,  lien  or  other  incumbrance.  A  payment 
made  by  the  owner  of  the  real  property  subject  to  the  lien  assigned  or  by 
his  agent  or  contractor,  or  by  the  contractor  of  a  municipal  corporation, 
to  the  original  lienor,  on  account  of  such  lien,  without  notice  of  such 
assignment  and  before  the  same  is  filed,  shall  be  valid  and  of  full  force 
and  effect.  Except  as  prescribed  herein,  the  validity  of  an  assignment  of 
a  lien  shall  not  be  affected  by  a  failure  to  file  the  same.  (Lien  Law,  §  14. 
See  B.  C.  &  G.  Consolidated  Laws.) 

A  mechanic's  lien  which  has  been  filed  is  a  chose  in  action  and  may  be 
assigned  as  prescribed  in  the  above  statute.  (First  Nat.  Bank  v.  Mitchell, 
46  Misc.  30,  93  N.  Y.  Supp.  231.)     But  the  right  to  acquire  a  lien  is 
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given  to  the  laborer  or  materialman  for  his  personal  protection,  and  the 
right  to  create  it  cannot  be  assigned,  unless  the  assignment  is  made  for  the 
benefit  of  the  assignor  to  be  held  as  his  agent.  (Rollin  v.  Cross,  45  N.  Y. 
766 ;  Chambers  v.  Vassar's  Sons,  81  Misc.  562,  143  N.  Y.  Supp,  615 ; 
Ray  on  Mechanics'  Liens,  §  245.) 

§  13.  Assignments  of  contracts  and  orders  to  be  iiled. 

No  assignment  of  a  contract  for  the  performance  of  labor  or  the  fur- 
nishing of  materials  for  the  improvement  of  real  property  or  of  the  money 
or  any  part  thereof  due  or  to  become  due  therefor,  nor  an  order  drawn 
by  a  contractor  upon  the  owner  of  such  real  property  for  the  payment  of 
such  money,  nor  an  order  drawn  by  a  subcontractor  upon  a  contractor  or 
subcontractor  for  such  payment,  nor  an  order  drawn  by  an  owner  upon 
the  maker  of  a  building  loan,  nor  an  assignment  of  moneys  due  or  to  grow 
due  under  a  building  loan  contract,  shall  be  valid,  unless  the  contract 
(other  than  a  building  loan  contract)  or  a  statement  containing  the  sub- 
stance thereof  and  such  assignment  or  a  copy  of  each  or  a  copy  of  such 
order,  be  filed  within  ten  days  after  the  date  of  such  assignment  of  con- 
tract, or  such  assignment  of  money,  or  such  order,  in  the  office  of  the 
county  clerk  of  the  county  wherein  the  real  property  improved  or  to  be 
improved  is  situated,  and  in  case  of  a  contract  with  a  municipal  corpo- 
ration, also  with  the  comptroller  or  chief  fiscal  officer  thereof,  and  such 
contract,  assignment  or  order  shall  have  effect  and  be  enforceable  from  the 
time  of  such  filing,  and  no  such  assignment  or  order  shall  have  any 
validity  until  the  same  shall  have  been  so  filed.  Such  clerk  shall  enter 
the  facts  relating  to  such  assignment  or  order  in  the  "  lien  docket "  or  in 
another  book  provided  by  him  for  such  purpose.  (Lien  Law,  §  15. 
See  B.  C.  &  G.  Consolidated  Laws.) 

This  section  of  the  Lien  Law  does  not  apply  solely  to  mechanics'  liens 
and  the  rights  of  lienors,  but  applies  to  all  assignments  of  contracts  for 
the  performance  of  labor  or  furnishing  of  materials  for  the  improvement 
of  real  property ;  and  an  assignee  of  the  contract  cannot  until  such  filing 
maintain  an  action  thereon  for  prospective  profits  and  delays  upon  an 
alleged  breach  of  the  contract.  {Williams  Engineering  Co.  v.  City  of 
New  York,  175  App.  Div.  571.)  But  this  section  cannot  be  invoked  for 
the  benefit  of  one  having  a  judgment  against  the  contractor  for  damages 
for  personal  injuries  or  an  attacking  creditor  of  such  contractor.  (Edison 
Elec.  Illuminating  Co.  v.  Friclc  Company,  221  N.  Y.  1.) 

§  14.  Assignment  of  contracts  and  orders  for  public  improvements. 

No  assignment  of  a  contract  for  the  performance  of  labor  or  the 
furnishing  of  materials  for  a  public  improvement,  or  of  the  money,  or 
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any  part  thereof,  due,  or  to  become  due,  therefor,  nor  an  order  drawn 
by  the  contractor  or  subcontractor  upon  the  municipal  corporation,  or  the 
head  of  the  department  or  bureau  having  charge  of  the  construction  of 
such  public  improvement,  or  the  financial  officer  of  the  municipal  corpo- 
ration, or  other  officer  or  person  charged  with  the  custody  and  disburse- 
ment of  the  corporate  funds  applicable  to  the  contract  for  such  public 
improvement,  shall  be  valid  unless  such  assignment  or  order,  or  a  copy 
thereof,  be  filed  within  ten  days  after  the  date  of  such  assignment  of 
contract,  or  such  assignment  of  money,  or  such  order,  with  the  head  of  the 
department  or  bureau  having  charge  of  such  construction,  and  with  the 
financial  officer  of  the  municipal  corporation  or  other  officer  or  person 
charged  with  the  custody  and  disbursement  of  the  corporate  funds  appli- 
cable to  the  contract  for  such  public  improvement,  and  such  assignment 
or  order  shall  have  effect  and  be  enforceable  from  the  time  of  such  filing, 
and  no  such  assignment  or  order  shall  have  any  validity  until  the  same 
shall  have  been  so  filed.  The  financial  officer  of  the  municipal  corpo- 
ration, or  other  ofiicer  or  person  with  whom  the  assignment  or  order,  or 
copy  thereof,  is  filed,  shall  enter  the  facts  relating  to  the  same  in  the 
lien  book  or  other  book  provided  for  such  purpose.  (Lien  Law,  §  16. 
See  B.  C.  &  G.  Consolidated  Laws.) 

§  15.  Duration  of  lien. 

No  lien  specified  in  this  article  shall  be  a  lien  for  a  longer  period  than 
one  year  after  the  notice  of  lien  has  been  filed,  unless  within  that  time  an 
action  is  commenced  to  foreclose  the  lien,  and  a  notice  of  the  pendency  of 
such  action,  whether  in  a  court  of  record  or  in  a  court  not  of  record,  is 
filed  with  the  county  clerk  of  the  county  in  which  the  notice  of  lien  is 
filed,  containing  the  names  of  the  parties  to  the  action,  the  object  of  the 
action,  a  brief  description  of  the  real  property  affected  thereby,  and  the 
time  of  filing  the  notice  of  lien ;  or  unless  an  order  be  granted  within  one 
year  from  the  filing  of  such  notice  by  a  court  of  record,  or  a  judge  or 
justice  thereof,  continuing  such  lien,  and  such  lien  shall  be  redocketed  as  of 
the  date  of  granting  such  order  and  a  statement  made  that  such  lien  is 
continued  by  virtue  of  such  order.  No  lien  shall  be  continued  by  such 
order  for  more  than  one  year  from  the  granting  thereof,  but  a  new  order 
and  entry  may  be  made  in  each  successive  year.  If  a  lienor  is  made  a 
party  defendant  in  an  action  to  enforce  another  lien,  and  the  plaintiff  or 
such  defendant  has  filed  a  notice  of  the  pendency  of  the  action  within 
the  time  prescribed  in  this  section,  the  lien  of  such  defendant  is  thereby 
continued.  Such  action  shall  be  deemed  an  action  to  enforce  the  lien  of 
such  defendant  lienor.    The  failure  to  file  a  notice  of  pendency  of  action 
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shall  not  abate  the  action  as  to  any  person  liable  for  the  payment  of  the 
debt  specified  in  the  notice  of  lien,  and  the  action  may  be  prosecuted  to 
judgment  against  such  person.  The  provisions  of  this  section  in  regard  to 
continuing  liens  shall  apply  to  liens  discharged  by  deposit  or  by  order  on 
the  filing  of  an  undertaking.  Where  a  lien  is  discharged  by  deposit  or  by 
order,  a  note  of  pendency  of  action  shall  not  be  filed.  (Lien  Law,  §  17. 
See  B.  C.  &  G.  Consolidated  Laws. ) 

§  16.  Duration  of  lien  for  public  improvement. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  public  improve- 
ment, it  shall  not  continue  for  a  longer  period  than  three  months  from  the 
time  of  filing  the  notice  of  such  lien,  unless  an  action  is  commenced  to 
foreclose  such  lien  within  that  time,  and  a  notice  of  the  pendency  of  such 
action  is  filed  with  the  comptroller  of  the  State  or  the  financial  officer  of 
the  municipal  corporation  with  whom  the  notice  of  such  lien  was  filed,  or 
unless  an  order  be  made  by  a  court  of  record,  continuing  such  lien,  and  a 
new  docket  be  made  stating  such  fact.  And  the  supreme  court  of  this 
State,  or  any  justice  thereof,  or  the  county  court  of  the  county  in  which 
such  lien  was  filed,  or  the  county  judge  of  such  county,  are  hereby  author- 
ized to  make  an  order  continuing  any  such  lien  for  a  period  not  exceeding 
six  months,  upon  the  application  of  a  lienor  upon  such  affidavits  or  evidence 
as  in  the  opinion  of  such  court  or  judge  shall  be  deemed  sufficient.  Nothing 
in  this  section  contained,  however,  shall  prevent  any  such  court  or  judge 
from  making  a  new  order  continuing  such  lien  in  each  succeeding  six 
months,  if  in  the  discretion  of  such  court  or  judge  the  same  shall  be 
deemed  just  and  equitable.  If  a  lienor  be  made  a  party  defendant  in  an 
action  to  enforce  another  lien,  and  the  plaintiff  or  such  defendant  has  filed 
a  notice  of  the  pendency  of  the  action  within  the  time  prescribed  in  this 
section,  the  lien  of  such  defendant  is  thereby  continued.  The  provisions  of 
this  section  in  regard  to  continuing  liens  shall  apply  to  liens  discharged  by 
deposit  or  by  order  on  the  filing  of  an  undertaking,  but  in  such  cases  no 
redocketing  shall  be  necessary,  but  on  the  original  docket  an  entry  shall  be 
made  of  the  continuance  by  such  order.  This  section  is  hereby  declared  to 
be  a  remedial  statute  and  is  to  be  construed  liberally  to  secure  the  beneficial 
interests  and  purposes  thereof.  (Lien  Law,  §  18.  See  B.  C.  &  G.  Con- 
solidated Laws.) 

§  17.  Discharge  of  lien  generally. 

A  lien  other  than  a  lien  for  labor  performed  or  materials  furnished  for 
a  public  improvement  specified  in  this  article,  may  be  discharged  as  fol- 
lows: 
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1.  By  the  certificate  of  the  lienor,  duly  acknowledged  or  proved  and 
filed  in  the  office  where  the  notice  of  lien  is  filed,  stating  that  the  lien  is 
satisfied  and  may  be  discharged. 

2.  By  failure  to  begin  an  action  to  foreclose  such  lien  or  to  secure  an 
order  continuing  it,  within  one  year  from  the  time  of  filing  the  notice  of 
lien,  unless  an  action  be  begun  within  the  same  period  to  foreclose  a  mort- 
gage or  another  mechanic's  lien  upon  the  same  property  or  any  part  thereof 
and  a  notice  of  pendency  of  such  action  is  filed  according  to  law. 

3.  By  order  of  the  court  vacating  or  canceling  such  lien  of  record,  for 
neglect  of  the  lienor  to  prosecute  the  same,  granted  pursuant  to  section 
fifty-nine  of  the  Lien  Law. 

4.  Either  before  or  after  the  beginning  of  an  action  by  the  owner  or 
contractor  executing  an  undertaking  with  two  or  more  sufficient  sureties, 
who  shall  be  freeholders,  to  the  clerk  of  the  county  where  the  premises  are 
situated,  in  such  sums  as  the  court  or  a  judge  or  a  justice  thereof  may 
direct,  not  less  than  the  amount  claimed  in  the  notice  of  lien  conditioned 
for  the  payment  of  any  judgment  which  may  be  rendered  against  the 
property  for  the  enforcement  of  the  lien.  The  sureties  must  together 
justify  in  at  least  double  the  sum  named  in  the  undertaking.  A  copy  of 
the  undertaking,  with  notice  that  the  sureties  will  justify  before  the  court, 
or  a  judge  or  justice  thereof,  at  the  time  and  place  therein  mentioned,  must 
be  served  upon  the  lienor  or  his  attorney,  not  less  than  five  days  before  such 
time.  Upon  the  approval  of  the  undertaking  by  the  court,  judge  or  justice 
an  order  shall  be  made  by  such  court,  judge  or  justice  discharging  such 
lien.  The  execution  of  any  such  bond  or  undertaking  by  any  fidelity  or 
surety  company  authorized  by  the  laws  of  this  State  to  transact  business, 
shall  be  equivalent  to  the  execution  of  said  bond  or  undertaking  by  two 
sureties ;  and  where  a  certificate  of  solvency  has  been  issued  by  the  super- 
intendent of  insurance  under  the  provisions  of  section  181  of  the  Insurance 
Law,  and  has  not  been  revoked,  no  justification  or  notice  thereof  shall  be 
necessary  and  in  such  case  a  copy  of  the  undertaking  and  notice  of  the 
application  for  an  order  to  discharge  the  lien  must  be  served  upon  the 
lienor  or  his  attorney  not  less  than  two  days  before  such  application  for 
such  order  is  made.  Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney,  duly  author- 
ized thereto  by  resolution  of  its  board  of  directors,  a  certified  copy  of  which 
resolution,  under  the  seal  of  said  company,  shall  be  filed  with  each  bond  or 
undertaking.  If  the  lienor  cannot  be  found,  or  does  not  appear  by  attorney, 
such  service  may  be  made  by  leaving  a  copy  of  said  undertaking  and  notice 
at  the  lienor's  place  of  residence,  or  if  a  corporation  at  its  principal  place 
of  business  within  the  State. as  stated  in  the  notice  of  lien,  with  a  person 
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of  suitable  age  and  discretion  therein,  or  if  the  house  of  his  abode  or  its 
place  of  business  is  not  stated  in  said  notice  of  lien  and  is  not  known,  then 
in  such  manner  as  the  court  may  direct.  The  premises,  if  any,  described 
in  the  notice  of  lien  as  the  lienor's  residence  or  place  of  business  shall  be 
deemed  to  be  his  said  residence  or  its  place  of  business  for  the  purposes  of 
said  service  at  the  time  thereof,  unless  it  is  shown  affirmatively  that  the 
person  serving  the  papers  or  directing  the  service  had  knowledge  to  the 
contrary.    (Lien  Law,  §  19.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  18.  Discharge  of  lien  by  payment  of  money  into  court. 

A  lien  specified  in  this  article,  other  than  a  lien  for  performing  labor 
or  furnishing  materials  for  a  public  improvement,  may  be  discharged,  at 
any  time  before  an  action  is  commenced  to  foreclose  such  lien,  by  depositing 
with  the  county  clerk,  in  whose  office  the  notice  of  lien  is  filed,  a  sum  of 
money  equal  to  the  amount  claimed  in  such  notice,  with  interest  to  the 
time  of  such  deposit.  After  such  action  is  commenced  the  lien  may  be 
discharged  by  a  payment  into  court  of  such  sum  of  money,  as,  in  the  judg- 
ment of  the  court  or  a  judge  or  justice  thereof,  after  at  least  five  days' 
notice  to  all  the  parties  to  the  action,  will  be  sufficient  to  pay  any  judgment 
which  may  be  recovered  in  such  action.  Upon  any  such  payment,  the 
county  clerk  shall  forthwith  enter  upon  the  lien  docket  and  against  the  lien 
for  the  discharge  of  which  such  moneys  were  paid,  the  words  "  discharged 
by  payment."  A  deposit  of  money  made  as  prescribed  in  this  section  shall 
be  repaid  to  the  party  making  the  deposit,  or  his  successor,  upon  the  dis- 
charge of  the  liens  against  the  property  pursuant  to  law.  All  deposits  of 
money  made  as  provided  in  this  section  shall  be  considered  as  paid  into 
court  and  shall  be  subject  to  the  provisions  of  the  code  of  civil  procedure 
relative  to  the  payment  of  money  into  court  and  the  surrender  of  such 
money  by  order  of  the  court.  An  order  for  the  surrender  of  such  moneys 
may  be  made  by  any  court  of  record  having  jurisdiction  of  the  parties  and 
of  the  subject  matter  of  the  proceeding  for  the  foreclosure  of  the  lien  for 
the  discharge  of  which  such  moneys  were  deposited.  If  no  action  is 
brought  in  a  court  of  record  to  enforce  such  lien,  such  order  may  be  made 
by  any  judge  of  a  court  of  record.  (Lien  Law,  §  20.  See  B.  C.  &  G. 
Consolidated  Laws. ) 

§  19.  Discharge  of  lien  for  public  improvement. 

A  lien  against  the  amount  due  or  to  become  due  a  contractor  from  the 
State  or  a  municipal  corporation  for  the  construction  of  a  public  improve- 
ment may  be  discharged  as  follows: 
■  9 
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1.  By  filing  a  certificate  of  the  lienor  or  his  successor  in  interest,  duly 
acknowledged  and  proved,  stating  that  the  lien  is  discharged. 

2.  By  lapse  of  time,  when  three  months  have  elapsed  since  filing  the 
notice  of  lien,  and  no  action  has  been  commenced  to  enforce  the  lien. 

3.  By  satisfaction  of  a  judgment  rendered  in  an  action  to  enforce  the 
lien. 

4.  By  the  contractor  depositing  with  the  comptroller  of  the  State  or  the 
financial  ofiicer  of  the  municipal  corporation,  or  the  oflScer  or  person  with 
whom  the  notice  of  lien  is  filed,  such  a  sum  of  money  as  is  directed  by  a 
justice  of  the  supreme  court,  which  shall  not  be  less  than  the  amount 
claimed  by  the  lienor,  with  interest  thereon  for  the  term  of  one  year  from 
the  time  of  making  such  deposit,  and  such  additional  amount  as  the  justice 
deems  sufiicient  to  cover  all  costs  and  expenses.  The  amount  so  deposited 
shall  remain  with  the  comptroller  or  such  financial  officer  or  other  officer  or 
person  until  the  lien  is  discharged  as  prescribed  in  subdivision  one,  two  or 
three  of  this  section. 

5.  Either  before  or  after  the  beginning  of  an  action  by  a  contractor 
executing  an  undertaking  with  two  or  more  sufficient  sureties,  who  shall  be 
freeholders,  to  the  State  or  the  municipal  corporation  with  which  the  notice 
of  lien  is  filed,  in  such  sums  as  the  court  or  a  judge  or  justice  thereof  may 
direct,  not  less  than  the  amount  claimed  in  the  notice  of  lien,  conditioned 
for  the  payment  of  any  judgment  which  may  be  recovered  in  an  action  to 
enforce  the  lien.  The  sureties  must  together  justify  in  at  least  double  the 
sum  named  in  the  undertaking.  A  copy  of  the  undertaking  with  notice 
that  the  sureties  will  justify  before  the  court  or  a  judge  or  justice  thereof 
at  the  time  and  place  therein  mentioned  must  be  served  upon  the  lienor, 
not  less  than  five  days  before  such  time.  If  the  lienor  cannot  be  found, 
such  service  may  be  made  as  prescribed  in  subdivision  four  of  section 
nineteen  of  this  article.  Upon  the  approval  of  the  undertaking  by  the 
court,  judge  or  justice,  an  order  shall  be  made  discharging  such  lien.  The 
execution  of  such  undertaking  by  any  fidelity  or  surety  company  author- 
ized by  the  laws  of  this  State  to  transact  business  shall  be  equivalent  to  the 
execution  of  such  an  undertaking  by  two  sureties,  and  where  a  certificate  of 
solvency  has  been  issued  by  the  superintendent  of  insurance  under  the  pro- 
visions of  section  181  of  the  Insurance  Law  and  has  not  been  revoked,  no 
justification  or  notice  thereof  shall  be  necessary,  and  in  such  case  a  copy  of 
the  undertaking  and  notice  of  the  application  for  an  order  to  discharge  the 
lien  must  be  served  upon  the  lienor,  or  his  attorney,  not  less  than  two  days 
before  such  application  for  such  order  is  made.  Any  such  company  may 
execute  such  undertaking  as  surety  by  the  hand  of  its  officers  or  attorney 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a  certified 
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copy  of  whicli  resolution  under  the  seal  of  the  company,  shall  be  filed  with, 
each  undertaking.  Except  as  otherwise  provided  herein  the  provisions  of 
article  five  of  title  six  of  chapter  eight  of  the  code  of  civil  procedure  are 
applicable  to  an  undertaking  given  for  the  discharge  of  a  lien  on  account, 
of  public  improvements.  If  the  lienor  cannot  be  found  or  does  not  appear- 
by  attorney  then  such  service  may  be  made  as  prescribed  in  subdivision 
four  of  section  nineteen  of  this  chapter  for  the  service  of  an  undertaking: 
with  notice  of  justification  of  sureties.  (Lien  Law,  §  21.  See  B.  C.  &  G. 
Consolidated  Laws.) 

§  20.  Building  loan  contracts. 

A  contract  for  a  building  loan,  either  with  or  without  the  sale  of  land, 
and  any  modification  thereof,  must  be  in  writing  and  duly  acknowledged, 
and  within  ten  days  after  its  execution  be  filed  in  the  office  of  the  clerk  of 
the  county  in  which  any  part  of  the  land  is  situated,  and  the  same  shall 
not  be  filed  in  the  register's  office  of  any  county.  If  not  so  filed  the  interest 
of  each  party  to  such  contract  in  the  real  property  affected  thereby,  is 
subject  to  the  lien  and  claim  of  a  person  who  shall  thereafter  file  a  notice 
of  lien  under  this  chapter.  A  modification  of  such  contract  shall  not  affect 
or  impair  the  right  or  interest  of  a  person,  who,  previous  to  the  filing  of 
such  modification  had  furnished  or  contracted  to  furnish  materials,  or  had 
performed  or  contracted  to  perform  labor  for  the  improvement  of  real 
property,  but  such  right  or  interest  shall  be  determined  by  the  original 
contract.  The  county  clerk  is  entitled  to  a  fee  of  twenty  cents  for  filing 
such  a  contract  or  modification.  Such  contracts  and  modifications  thereof 
shall  be  indexed  in  a  book  provided  for  that  purpose,  in  the  alphabetical 
order  of  the  names  of  the  persons  to  whom  such  loans  shall  be  made.  No 
assignment  of  the  moneys  due  or  to  become  due  under  a  contract  for  a 
building  loan,  under  the  provisions  of  section  26  of  this  article,  nor  any 
payment  to  the  holders  of  such  assignment,  shall  be  or  be  construed  to  be  a 
modification  of  a  contract  for  a  building  loan  within  the  meaning  of  this 
section,  and  the  execution  and  delivery  of  a  bond  and  mortgage,  under  the 
provisions  of  section  26  of  this  article,  or  payments  thereunder,  shall  not 
be  or  be  construed  to  be  the  making  of  a  contract  for  a  building  loan  within 
the  meaning  of  this  section.  (Lien  Law,  §  22.  See  B.  C.  &  G.  Con- 
solidated Laws. ) 

§  21.  Construction  of  Lien  Law. 

This  article  is  to  be  construed  liberally  to  secure  the  beneficial  interests 
and  purposes  thereof.    A  substantial  compliance  with  its  several  provisions 
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shall  be  sufficient  for  the  validity  of  a  lien  and  to  give  jurisdiction  to  the 
courts  to  enforce  the  same.  (Lien  Law,  §  23.  See  B.  C.  &  G.  Consolidated 
Laws.) 

§  22.  Enforcement  of  mechanic's  lien. 

The  mechanics'  liens  specified  in  this  article  may  be  enforced  against 
the  property  specified  in  the  notice  of  lien  and  which  is  subject  thereto  and 
against  any  person  liable  for  the  debt  upon  which  the  lien  is  founded,  as 
prescribed  in  article  three  of  this  chapter.  (Lien  Law,  §  24.  See  B.  C. 
&  G.  Consolidated  Laws.)  The  procedure  for  the  enforcement  of  a 
mechanic's  lien,  in  a  court  not  of  record,  will  be  found  in  a  subsequent 
chapter  of  this  volume. 

§  23.  Priority  of  liens  for  public  improvements. 

Persons  having  liens  under  contracts  for  public  improvements  shall  have 
priority  according  to  the  date  of  filing  their  respective  liens,  except  as  in 
this  article  hereinafter  provided,  but  in  all  cases  laborers  for  daily  or 
weekly  wages  shall  have  preference  over  all  other  lienors  having  liens 
arising  under  the  same  contracts  pursuant  to  this  article,  without  reference 
to  the  time  when  such  laborers  shall  have  filed  their  notice  of  lien.  All 
liens  shall  have  priority  over  advances  made  after  the  filing  thereof,  upon 
any  assignment  of  the  moneys,  or  any  part  thereof,  due  or  to  become  due 
under  such  contract,  or  upon  any  order  drawn  by  the  contractor  for  the 
payment  of  such  moneys,  or  any  part  thereof ;  but  this  provision  shall  not 
relate  to  advances  made  under  an  assignment  to  one  or  more  persons  or  a 
corporation  as  trustee  or  trustees  to  wMch  approval  has  been  given  as  pro- 
vided in  section  27  of  the  Lien  Law.  (Lien  Law,  §  25.  See  B.  0.  &  G. 
Consolidated  Laws.) 
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§  1.  Definition  of  chattel  mortgage. 

The  term  "  mortgage  "  is  derived  from  two'  Frencli  words :  "  mort " 
meaning  dead,  and  "  gage  "  meaning  pledging.  {Breese  v.  Bange,  2  E.  D. 
Smith,  474.)  A  chattel  mortgage  is  an  instrument  by  which  the  title  to 
personal  chattels  is  transferred  to  a  mortgagee  as  security  for  the  payment 
of  a  debt,  or  for  the  performance  of  an  obligation,  with  a  condition  that 
upon  payment  or  performance,  the  title  shall  revest  in  the  mortgagor ;  but 
if  the  debt  is  not  paid,  or  the  obligation  is  not  performed,  the  title  becomes 
absolute  in  law  in  the  mortgagee,  though  redeemable  in  equity.  (GrifBn  & 
Curtis  on  Chattel  Mortgages,  p.  1.) 

§  2.  Different  from  real  estate  mortgage. 

There  is  a  manifest  difference  between  a  mortgage  of  real  and  a  mort- 
gage of  personal  property.  The  former  is  merely  a  security  for  the  debt ; 
the  mortgagee  has  only  a  chattel  interest,  and  the  freehold  remains  in  the 
mortgagor.  A  chattel  mortgage,  however,  is  more  than  a  mere  lien  or 
security.  By  the  latter  the  legal  title  to  the  property  is  transferred,  subject 
to  be  defeated  by  the  payment  of  the  mortgage  debt.  {Butler  v.  Miller, 
1  ]Sr.  Y.  496;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  2.) 

§  3.  Title  of  parties  to  chattel  mortgages. 

Before  default  in  the  condition  of  a  chattel  mortgage,  the  legal  title  to 
the  mortgage  chattels  is  in  the  mortgagee.  But  his  title  is  conditional  and 
liable  to  be  defeated  by  a  performance  of  the  conditions.  On  such  perform- 
ance the  title  revests  in  the  mortgagor  the  same  as  before  the  execution  of 
the  instrument.  (Banlc  of  Rochester  v.  Jones,  4  N.  Y.  497 ;  Bleahley  v. 
Sullivan,  140  N.  Y.  175;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  3.) 
But  while  this  is  so  technically  and  theoretically,  yet  practically,  the  sub- 
stantial title  remains  in  the  mortgagor  with  all  the  incidents  of  a  legal 
title.  He  retains  the  use,  control  and  benefit  of  the  property  subject  to  the 
mortgage. 

Upon  default  in  the  payment  of  a  chattel  mortgage,  by  operation  of  law, 
the  title  of  the  mortgagee  to  the  mortgaged  property  becomes  absolute,  and 
the  mortgagor  has  no  interest  therein  except  the  right  to  redeem  —  a  mere 
right  of  action  —  enforceable  only  in  a  court  of  equity.  {Bragelman  v. 
Dane,  69  IST.  Y.  69 ;  Casserly  v.  Witherhee,  119  IST.  Y.  522.)  It  is  not 
necessary  that  a  chattel  mortgage  declare  that  the  defeasible  title  of  the 
mortgagee  will  become  absolute  on  the  failure  of  the  mortgagor  to  pay  the 
sum  when  it  becomes  due ;  this  result  follows  as  an  incident  to  the  relation 
of  the  parties.  (Bragelman  v.  Dane,  69  JST.  Y.  69.)  A  mortgagee,  upon 
default,  becomes  the  general  owner  of  the  mortgaged  property ;  and,  as  far 


CHATTEL  MOETGAGES.  135 

as  the  legal  rights  of  the  parties  are  concerned,  he  may  treat  the  property 
as  his  own  and  squander,  destroy,  or  give  it  away.  The  mortgagee,  by 
selling  the  property,  transfers  to  the  purchaser  a  good  legal  title.  The 
mortgagor,  if  permitted  to  retain  possession  of  the  property,  holds  merely 
as  a  bailee  for  the  mortgagee.  (Griffin  &  Curtis  on  Chattel  Mortgages, 
p.  5.) 

§  4.  Chattel  mortgages  as  distinguished  from  other  contracts. 

The  characteristic  which  distinguishes  a  chattel  mortgage  from  other 
conveyances  is  the  condition  that,  if  the  debt  is  paid  at  the  day  specified, 
the  conveyance  is  void,  but,  if  payment  is  not  so  made,  the  transfer  becomes 
absolute  at  law.  (Parshall  v.  Eggari,  52  Barb.  367 ;  Griffin  &  Curtis  on 
Chattel  Mortgages,  p.  6.)  The  instrument  need  not,  in  express  terms, 
state  that  the  mortgagee  may  take  the  goods.  Nor  need  the  mortgagor 
promise  to  pay  the  debt  secured,  or  be  liable  for  its  payment.  {Matthews 
V.  Sheehan,  69  K  Y.  585 ;  Blake  v.  Corhett,  120  N.  Y.  327.) 

A  chattel  mortgage  is  distinguished  from  a  sale  by  reason  of  the  condi- 
tion that  the  title  of  the  property  shall  revest  in  the  mortgagor  upon  pay- 
ment being  made  according  to  the  terms  of  the  contract.  ( Gore  v.  Glover^ 
49  Misc.  473,  97  E".  Y.  Supp.  969.)  If  a  conveyance  is  taken  as  security 
it  is  a  mortgage  or  pledge,  but  if  taken  in  payment  or  part  payment,  thus 
extinguishing  the  debt,  in  whole  or  in  part,  it  is  a  sale.  (Keller  v.  Paine, 
34  Hun,  167.)  A  bill  of  sale,  absolute  on  its  face,  but  accompanied  by  an 
agreement,  in  writing  or  by  parol,  operating  a  a  defeasance,  in  a  mere  mort- 
gage. (Smith  v.  Beattie,  31  IST.  Y.  542 ;  Sheldon  v.  McFee,  216  N.  Y. 
618;  Griffin  &  Curtis  on  Chattel  Mortgages,  pp.  7,  8.)  A  bill  of  sale, 
absolute  upon  its  face,  may  be  shown  by  parol  evidence  to  be  only  a  mort- 
gage. (Coe  v.  Cassidy,  72  IST.  Y,  133,  Barry  v.  Colville,  129  N.  Y.  302 ; 
Donnelly  v.  McArdle,  86  App.  Div.  33,  83  IST.  Y.  Supp,  193 ;  Griffin  & 
Curtis  on  Chattel  Mortgages,  p.  10.)  No  matter  what  the  form  of  the 
instrument  is,  if  intended  merely  as  security,  it  may  be  shown  to  be  a 
mortgage  and  must  be  so  treated.  The  mortgagor  need  not  show  fraud  or 
mistake  in  the  transaction.  He  may  have  the  bill  of  sale  adjudged  to  be  a 
chattel  mortgage,  though  he  claims  he  did  not  know  at  the  time  he  signed 
it  that  it  was  absolute  in  form.  (Donnelly  v.  McArdle,  86  App.  Div.  33, 
83  ]Sr.  Y.  Supp.  193.)  Even  if  the  mortgagor  concedes  that  he  intended 
to  execute  an  instrument  absolute  in  form,  if  it  was  understood  between 
the  parties  that  the  bill  of  sale  was  to  be  held  only  as  security,  the  mort- 
gagor may  have  such  relief.  He  should,  however,  explain  satisfactorily 
why  the  instrument  was  drawn  in  the  form  of  an  absolute  sale.  A  chattel 
mortgage,  however,  cannot  operate  as  an  absolute  sale.     The  mortgagor's 
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equity  of  redemption  is  zealously  guarded  by  the  courts  and  no  agreement 
in  a  mortgage  will  be  allowed  to  change  it  into  an  absolute  conveyance 
upon  any  condition  or  event.  There  is  no  exception  to  the  rule,  "  once  a 
mortgage,  and  always  a  mortgage,"  (Clark  v.  Henry,  2  Cow.  324;  Griffin 
&  Curtis  on  Chattel  Mortgages,  p,  11.) 

A  chattel  mortgage  is  distinguished  from  conditional  sale,  sometimes 
easily,  but  sometimes  with  great  difficulty.  In  fact,  a  chattel  mortgage  is 
one  kind  of  a  conditional  sale,  the  condition  being  that  title  to  the  property 
shall  revest  in  the  mortgagor  upon  payment  of  the  debt  secured  thereby. 
In  common  commercial  transactions  the  purchase  price  of  an  article  sold 
is  secured  in  either  of  two  ways :  first,  by  a  conditional  sale  through  which 
the  title  is  reserved  in  the  vendor  until  the  purchase  price  is  paid ;  and, 
second,  by  a  chattel  mortgage  given  back  by  the  purchaser.  While  the 
object  to  be  accomplished  by  either  form  of  security  is  substantially  the 
same,  the  rights  of  the  parties  under  the  two  forms  of  security  are  materi- 
ally different,  (Tweedie  v.  Clark,  114  App,  Div,  296,  99  IST.  Y.  Supp. 
856.)  Upon  the  execution  of  the  conditional  sale  of  this  class,  the  vendee 
has  no  title  to  the  property,  but,  if  the  instrument  is  to  be  construed  as  a 
chattel  mortgage,  it  is  necessary  that  title  should  have  passed  from  the 
mortgagor,  who,  by  the  instrument,  vests  the  legal,  title  in  the  mortgagee, 
subject  to  the  usual  rights  of  the  mortgagor.  The  instrument  may  be  a 
conditional  sale  though  it  contains  a  clause  that  the  vendor,  in  case  of 
default  in  payment  by  the  vendee,  may  take  and  sell  the  property  and  apply 
the  proceeds  to  the  balance  unpaid,  paying  the  surplus,  if  any,  to  the 
vendee.  (Brewster  v.  Baker,  20  Barb.  364.)  It  is  sometimes  difficult  to 
determine  whether  a  transaction  constitutes  a  mortgage  or  an  absolute  sale 
and  a  conditional  resale ;  and  whether  it  shall  be  construed  to  be  one  or  the 
other  depends  upon  the  intention  of  the  parties  as  evidenced  by  the  instru- 
ment executed,  and  all  the  circumstances  of  the  case.  In  all  doubtful  cases 
a  contract  will  be  construed  to  be  a  mortgage  rather  than  a  conditional 
sale,  because,  in  the  case  of  a  mortgage,  the  mortgagor,' although  he  has  not 
strictly  complied  with  the  terms  of  the  mortgage,  still  has  his  right  of 
redemption;  while  in  the  case  of  a  conditional  sale,  without  strict  com- 
pliance, certain  rights  of  the  conditional  purchaser  are  forfeited.  (Matthews 
V.  Sheehan,  69  N.  Y,  585,)  No  general  rule  to  distinguish  the  trans- 
actions can  be  laid  down.  The  fact  that  there  is  no  debt  which  can  be 
personally  enforced  is  a  strong  but  not  an  absolutely  controlling  circum- 
stance that  the  transaction  is  not  a  mortgage,  (Matthews  v,  Sheehan,  69 
K  Y,  585,)  The  relative  value  of  the  property  and  the  price  actually 
advanced  or  paid  are  to  be  taken  into  consideration  to  determine  the  intent 
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of  the  parties.  (Robinson  v.  Cropsey,  6  Paige,  480 ;  Griffin  &  Curtis  on 
Chattel  Mortgages,  pp.  11-15.) 

In  distinguishing  a  chattel  mortgage  from  a  pledge,  there  are  two  vital 
considerations  which  are  of  aid.  First,  in  a  chattel  mortgage,  the  legal 
title  to  the  mortgaged  property  is  transferred,  but  in  a  pledge  the  legal  title 
is  not  generally  thus  transferred,  the  pledgee  taking  merely  the  right  to 
retain  the  property  as  security  for  the  indebtedness.  {Wilson  v.  Little, 
2  N.  Y.  443.)  Second,  in  a  chattel  mortgage,  the  possession  of  the  prop- 
erty may  or  may  not  be  in  the  mortgagee,  but,  to  construe  the  transaction 
as  a  pledge,  it  is  essential  that  the  pledgee  have  possession.  {People  v. 
E.  Remington  &  Sons,  59  Hun,  282,  12  N.  Y.  Supp.  824,  affd.,  126  IST.  Y. 
654;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  16.)  But  these  two  dis- 
tinctions do  not  conclusively  dispose  of  the  question  whether  a  particular 
instrument  is  a  mortgage  or  a  pledge.  In  the  case  of  a  pledge,  at  least  of 
intangible  property,  the  title  may  pass  to  the  pledgee.  {Wilson  v.  Little, 
2  N.  Y.  443.)  The  test  of  possession  is  useful  only  when  possession  is 
retained ;  when  tlie  possession  accompanies  the  instrument  it  may  be  either 
a  mortgage  or  a  pledge.  {Huntington  v.  Mather,  2  Barb.  538.)  The 
mere  use  of  the  word  "  pledge  "  does  not,  of  itself,  determine  that  the 
instrument  is  a  pledge.  {Lcmgdon  v.  Buel,  9  Wend.  80.)  But  where  the 
word  "  pledge  "  is  used  and  the  possession  of  the  property  is  transferred, 
the  instrument  will  generally  be  deemed  a  pledge.  {HasMns  v.  Patterson, 
1  Edm.  Sel.  Cas.  120.)  Where  stocks,  bonds,  mortgages,  or  other  valuable 
choses  in  action  are  transferred  by  a  debtor  to  his  creditor,  as  security  for 
a  debt,  the  transaction  is  generally  a  pledge.  {Wilson  v.  Little,  2  N.  Y. 
443 ;  Wheeler  v.  Newhould,  16  IST.  Y.  392.)  But  a  chose  in  action  may  be 
the  subject  of  a  mortgage  and  where  the  legal  title  thereto  is  transferred 
subject  to  the  right  of  the  debtor  to  pay  the  debt  and  redeem,  the  trans- 
action may  be  a  mortgage.  {King  v.  Van  VlecJc,  40  Hun,  68,  affd.,  109 
K  Y.  363.) 

A  chattel  mortgage  is  generally  easily  distinguished  from  an  agreement 
to  give  a  mortgage.  Where  property  is  delivered  to  vendees. thereof  under 
an  agreement  that  they  shall  give  the  vendor  a  chattel  mortgage  thereon  to 
secure  the  purchase  price  thereof,  such  arrangement  gives  the  vendor  an 
equitable  lien  upon  the  property,  though  the  demand  for  the  chattel  mort- 
gage is  not  made  until  sometime  after  the  delivery  of  the  property.  Such 
equitable  lien  is  enforceable  against  the  vendees  and  persons  claiming 
under  them,  not  hona  fide  purchasers.  But  the  failure  of  the  vendors  to 
demand  the  mortgage  upon  the  delivery  of  the  property,  leaves  the  legal 
title  thereto  in  the  vendee ;  and  the  vendor  cannot  recover  the  same  in  an 
action  at  law,  but  must  resort  to  a  suit  in  equity.     (Husted  v.  Ingraham, 
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75  N.  Y.  251.)  But,  if  a  contract  to  give  a  mortgage  is  not  fulfilled,  it  is 
not  enforceable  as  an  equitable  lien  as  against  third  parties  where  the  mort- 
gage, if  executed  but  not  filed,  would  be  void  as  against  such  parties. 
(Bell  V.  New  York  Safety  Steam  Power  Co.,  183  Fed.  274;  Griffin  & 
Curtis  on  Chattel  Mortgages,  p.  20.) 

The  material  and  essential  characteristic  of  a  general  assignment  is  the 
presence  of  a  trust.  The  assignee  is  merely  a  trustee  pnd  not  an  absolute 
owner.  He  buys  nothing  and  pays  nothing,  but  takes  the  title  for  the 
performance  of  trust  duties.  (Brown  v.  Guthrie,  110  IST.  Y.  436.)  A 
general  assignment  is  distinguished  from  a  chattel  mortgage  upon  the 
further  ground  that  the  former  covers  all  the  property  of  the  assignor.  An 
assignment  by  a  debtor  of  all  his  property  in  trust  for  the  benefit  of  a 
particular  class  of  creditors,  reserving  the  surplus  to  himself  is  fraudulent 
and  void,  but  this  principle  does  not  apply  where  the  assignment  is  to 
creditors  for  the  purpose  of  securing  their  demands.  Such  a  transfer, 
whatever  may  be  its  form,  is  in  legal  effect  only  a  mortgage.  (Leitch  v, 
Hollisier,  4  N.  Y.  211 ;  Dunham  v.  Whitehead,  21 IST.  Y.  131.) 

By  statutory  enactment,  a  transfer  of  personal  property,  in  trust  for  the 
use  of  the  person  making  it,  is  void  as  against  existing  or  subsequent  credi- 
tors of  such  person.  (Personal  Property  Law,  §  34.)  Where  the  assign- 
ment is  made  to  the  creditors  themselves  for  the  purpose  of  securing  their 
particular  demands,  though  the  surplus  of  the  property  after  the  satis- 
faction of  their  demands  is  to  be  rendered  to  the  assignor,  the  instrument 
is  in  legal  effect  only  a  chattel  mortgage  and  is  not  vitiated  by  such  statute, 
(Delany  v.  Valentine,  154  jST.  Y.  692.)  An  assignment  by  a  debtor  of  his 
property  to  his  creditor,  in  trust  to  sell  and  pay  his  own  debt,  reserving  the 
surplus  to  the  debtor  or  his  assignees,  is  in  effect  a  mortgage,  and  where  the 
debt  which  it  is  designed  to  secure  is  paid,  the  property  reverts  to  the  orig- 
inal owner.  (McClelland  v.  Remsen,  36  Barb.  622,  14  Abb.  Pr.  331,  23 
How.  Pr.  175,  affd.,  3  Abb.  Dec.  74;  Griffin  &  Curtis  on  Chattel  Mort- 
gages, p.  21.) 

It  is  sometimes  important  to  distinguish  a  chattel  mortgage  from  a  clause 
in  the  lease  reserving  the  lien  upon  property.  A  clause  in  a  lease  reserving 
to  the  landlord,  as  security  for  rent,  a  lien  upon  property  brought  or  crops 
grown  upon  the  demised  premises  is  not,  strictly  speaking,  a  chattel  mort- 
gage. (Streeter  v.  Ward,  12  St.  Eep.  333 ;  Milliman  v.  Neher,  20  Barb. 
37.)  Upon  the  execution  of  a  lease  providing  that  the  lessor  shall  have  a 
lien  upon  the  crops  which  may  be  enforced  by  the  taking  and  selling  of 
such  property,  the  title  to  the  crops  is  not  thereby  transferred  to  the  land- 
lord as  title  is  transferred  to  a  chattel  mortgage.  The  landlord  does  not 
acquire  title  until  possession  is  taken  or  the  instrument  foreclosed.    While 
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such  an  instrument  does  not  pass  title  to  property  not  in  existence  or  not 
yet  acquired  at  law,  it  gives  the  lessor  a  license  to  seize  the  title  and  prop- 
erty thereto  passes  upon  seizure;  in  equity,  the  beneficial  interest  to  the 
property  is  transferred,  and,  upon  its  acquisition  or  coming  into  existence, 
title  is  transferred  without  the  intervention  of  any  new  act.  (McCaffrey 
V.  Woodin,  65  N.  Y.  459 ;  Wismer  v,  Ocumhaugh,  71  N".  Y.  113 ;  Reynolds 
V.  Ellis,  103  ]Sr.  Y.  115.)  Thus,  if  the  lease  is  duly  filed  as  a  chattel  mort- 
gage, a  subsequent  purchaser,  without  knowledge  of  the  provision  in  the 
lease,  takes  title  subject  to  the  landlord's  claim.  {Smith  v.  Taher,  46  Hun, 
313,  14  St.  Eep.  644.)  A  lease  reserving  such  a  lien,  however,  operates  as 
a  chattel  mortgage  and  is  required  to  be  filed  as  against  creditors,  etc. 
(Duffus  V.  Bangs,  122  IST.  Y.  423.)  The  reserved  lien  is  valid  and 
enforceable  between  the  parties,  but,  if  not  filed,  is  void  as  to  creditors  or 
subsequent  purchasers  or  mortgagees  in  good  faith.  A  lease  may  contain 
a  provision  that  the  ownership  of  crops  shall  remain  in  the  landlord  until 
the  tenant  pays  the  rent  or  gives  security  therefor.  Under  such  a  contract, 
the  title  to  the  crops  vests  in  the  landlord  as  soon  as  they  come  into  exist- 
ence. The  only  interest  the  tenant  has  is  the  right  to  acquire  the  property 
when  he  performs  the  conditions;  such  an  interest  is  not  subject  to  execu- 
tion though  it  may  be  reached  by  creditors  in  an  equitable  proceeding. 
(Andrew  v.  Newcomh,  32  'N.  Y.  417.) 

§  5.  'Property  subject  to  a  chattel  mortgage. 

The  statutory  provisions  concerning  chattel  mortgages  relate  to  mort- 
gages on  "  goods  and  chattels."  The  term  "  chattels,"  as  used  in  the 
statute,  refers  to  things  that  can  be  used,  handled  and  transported,  as 
horses,  carriages,  furniture,  machinery,  tools,  and  the  numberless  objects 
to  be  seen  about  us  in  everyday  life,  the  value  of  which  is  in  the  possession 
-of  the  thing  itself.  But  the  application  of  the  statute  to  goods  and  chattels 
•does  not  forbid  the  transfer  of  other  kinds  of  personal  property,  such  as 
■clioses  in  action,  by  way  of  mortgage.  In  fact,  a  mortgage  of  the  latter 
may  be  a  more  effective  security  to  the  mortgagee,  for  the  filing  thereof  is 
not  required.  (Niles  v.  Maihusa,  162  IST,  Y.  546.)  Thus  a  valid  mortgage 
has  been  made  of  a  contract,  and  insurance  policy,  a  mortgage,  a  lease,  and 
of  a  copyright.  Choses  in  action  do  not  pass  under  the  general  words  in  a 
•conveyance.  Where  a  chose  in  action  is  delivered  to  a  creditor  as  security 
ior  a  debt,  the  transaction  is  generally  a  pledge,  not  a  mortgage. 

A  chattel  mortgage  upon  nursery  stock  works  a  severance  of  the  stock 
from  the  real  estate  and  after  default  the  absolute  title  vests  in  the  mort- 
gagee, who  becomes  entitled  to  enter  upon  the  property  and  remove  it  with 
as  little  injury  to  the  owner  of  the  realty  as  possible.     (^Duffus  v.  Bangs, 
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43  Hun,  52,  affd.,  122  N.  Y.  423.)  But,  it  seems,  that  a  mortgage  upon 
growing  trees  does  not  work  such  a  severance  until  default.  (Bank  of 
Lansinghurgh  v,  Crary,  1  Barb.  542.) 

Whether  property  upon  which  a  chattel  mortgage  is  given  is  personalty 
and  thus  subject  to  such  a  mortgage,  or  whether  it  is  so  annexed  to  the 
realty  as  to  be  subject  only  to  a  real  estate  mortgage,  often  presents  a 
difficult  question.  Where  a  mortgage  is  given  upon  chattels  prior  to  their 
annexation  to  the  realty,  they  generally  retain  their  character  as  personal 
property,  such  being  deemed  the  intention  of  the  parties.  (8isson  v. 
Hibhard,  75  'E.  Y.  542 ;  Kinsey  v.  Bailey,  9  Hun,  452.)  But  it  has  been 
held  that  chattels  may  be  so  annexed  to  the  realty  that  they  lose  their 
character  as  personalty.  In  such  a  case  the  remedy  of  the  mortgagee  is 
against  the  person  who  wrongfully  converts  the  property  into  realty. 
(Voorhees  v.  McGinnis,  48  IST.  Y,  282.) 

The  rolling  stock  of  a  railroad  is  not  a  part  of  its  realty,  but  retains  its 
character  as  personal  property,  and  may  be  the  subject  of  a  chattel  mort- 
gage. (Hoyle  V.  Plattsburgh  &  Montreal  B.  Co.,  54  IST.  Y.  314.)  A  lease 
of  real  estate  for  a  term  of  years  is  termed  a  "  chattel  real."  (Real  Prop- 
erty Law,  §  33.)  It  is  personal  property  but  is  not  a  "  chattel "  within 
the  meaning  of  the  statutes  relating  to  the  filing  of  chattel  mortgages  and 
a  mortgage  thereof  is  not,  therefore,  required  to  be  filed.  (Matter  of 
FuUon,  153  Fed.  664 ;  State  Trust  Co.  v.  Casino  Co.,  19  App.  Div.  344, 
46  If.  Y.  Supp.  492.)  A  mortgage  upon  a  vested  interest  in  personal 
property,  not  reducible  to  possession  until  the  death  of  the  third  party,  is 
valid  as  an  equitable  mortgage ;  but  such  a  mortgage  need  not  be  filed  as  a 
chattel  mortgage.  (Tilden  v.  Tilden,  26  Misc.  672,  57  IST,  Y.  Supp.  864; 
Griffin  &  Curtis  on  Chattel  Mortgages,  p.  37.) 

§  6.  Property  not  ovimed  by  the  mortgagor  as  the  subject  of  a  chattel 
mortgage. 

It  is  essential  to  the  validity  of  a  chattel  mortgage  that  the  mortgagor 
has  some  interest  in  the  property  he  assumes  to  thus  transfer.  (National 
Bank  of  Deposit  v.  Rogers,  166  N.  Y.  380.)  But  a  mortgagor  may  agree 
to  mortgage  property  not  then  owned  or  to  give  a  lien  on  it  as  soon  as  he 
gets  it,  and  equity  will  enforce  the  agreement  and  establish  the  lien. 

Although  a  thief  can  acquire  no  title  to  property  stolen,  a  person  in 
possession  of  chattels,  though  he  acquired  his  possession  by  a  fraudulent 
purchase,  may  give  a  good  title  thereto  to  a  bona  fide  mortgagee.  The  title 
of  such  a  mortgagor  is  not  void,  but  voidable,  and  is  good  until  avoided  by 
the  person  defrauded.     (Lembeck,  etc..  Brewing  Co.  v.  Sexton,  184  N".  Y. 
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185.)  Where,  however,  the  mortgage  is  given  to  hinder,  delay,  and  defraud 
the  creditors  of  the  mortgagor,  or  to  secure  an  existing  indebtedness,  the 
mortgagee  is  not  entitled  to  the  rights  of  a  bona  fide  mortgagee,  and  his 
rights  are  inferior  to  those  of  the  original  vendor  who  has  exercised  his 
option  to  avoid  the  sale.  In  an  action  by  the  original  vendor  to  recover 
the  value  of  the  property,  he  is  entitled,  even  as  against  the  mortgagee,  to 
rest  upon  proving  the  fraud  in  the  original  purchase,  and  the  burden  is 
upon  the  latter  to  prove  that  the  mortgage  was  taken  in  good  faith.  (Moyer 
V.  Bloomingdale,  38  App.  Div.  22Y,  56  IST.  Y.  Supp.  991.) 

A  mortgage  of  property  to  be  subsequently  acquired  is  not  effective  in 
passing  the  title  of  such  property  to  the  mortgagee.  {Gardner  v.  McEwen, 
19  ]Sr.  Y,  123;  McNeeley  v.  Welz,  166  N.  Y.  124;  Titusville  Iron  Com- 
pany V.  City  of  New  York,  207  N".  Y.  203 ;  Denier  v.  Bonewur,  134  App. 
Div.  577,  119  ISr,  Y.  Supp,  313;  Griffin  &  Curtis  on  Chattel  Mortgages, 
p.  28.)  Such  a  mortgage  may,  however,  be  construed  as  an  agreement  to 
give  a  mortgage  on  such  property  when  acquired  and  may  thus  operate  as 
an  equitable  lien  thereon.  {Wismer  v.  Ocumpaugh,  71  N.  Y.  113 ;  Kribhs 
V.  Alford,  120  N.  Y.  519;  McNelley  v.  Welz,  166  IST.  Y.  124.)  At  law 
the  mortgagee  has  no  title  to  the  property  but  has  a  license  to  seize  the 
property  when  it  is  acquired  by  the  mortgagor.  Upon  such  seizure,  title 
passes  to  the  mortgagee. 

A  chattel  mortgage  requires  a  subject  in  esse,  and,  at  law,  conveys  no 
title  to  the  mortgagee  when  given  upon  property  not  owned,  either  actually 
or  potentially,  by  the  mortgagor.  (Edgell  v.  Hart,  9  N.  Y.  213;  Mc- 
Caffrey V.  Woodin,  65  N.  Y.  459;  Hart  v.  Taylor,  82  K  Y.  373.)  But 
when  the  property  comes  into  existence  and  in  the  ovmership  of  the  mort- 
gagor, in  equity  such  a  mortgage  will  operate  as  an  equitable  lien.  {Deeley 
V,  Dwight,  132  K  Y.  59 ;  Rochester  Distilling  Co.  v.  Basey,  142  N.  Y. 
570.)  And,  at  law,  the  mortgage  gives  the  mortgagee  a  license  to  seize  the 
property  and  title  passes  to  the  mortgagee  upon  such  seizure.  {McCaffrey 
V.  Woodim,,  65  N.  Y.  459.)  No  l^al  lien  is  created  by  a  mortgage  upon 
property  not  in  existence ;  the  lien  is  purely  equitable.  Upon  default,  the 
mortgagee  does  not  become  the  legal  owner  of  the  property.  To  obtain  a 
title,  good  as  against  third  parties,  he  must  seize  the  property  or  foreclose 
his  equitable  lien.  {Denier  v.  Bonewur,  134  App.  Div,  577,  119  N".  Y. 
Supp,  313.)  A  mortgage  of  property  to  be  manufactured  does  not  of 
itself  pass  title  to  such  property  or  create  a  legal  lien  thereon.  {Eari  v. 
Taylor,  82  N,  Y,  373 ;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  30.) 

Property  to  be  the  subject  of  a  mortgage  need  not  actually  exist  in  the 
possession  of  the  mortgagor;  it  is  sufficient  if  it  potentially  exists,  and, 
when  the  property  changes  from  the  potential  to  an  actual  existence,  the 
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title  thereto  passes  to  the  mortgagee.  A  person  owns  property  "  potentially  " 
when  it  is  the  ordinary  increase  or  growth  of  other  properties  which  he  has ; 
as  fruit  or  grass  from  his  farm,  milk  from  his  cow,  wool  from  his  sheep, 
wine  from  his  vineyard,  or  the  future  offspring  from  a  female  animal. 
(Page  v.  Larrowe,  22  JST.  Y.  Supp.  1099,  61  St.  Eep.  35 ;  Farmers  L.  & 
T.  Co.  V.  Long  Beach  Improvement  Co.,  27  Hun,  89  ;  Graves  Elevator  Co. 
V.  Callanan,  11  App.  Div.  301,  42  JST.  Y.  Supp.  930.)  Thus,  the  owner 
or  tenant  of  a  farm  may  mortgage  the  dairy  products  to  be  produced 
therefrom.  (Betsinger  v.  Schuyler,  46  Hun,  349.)  Property  is  not 
potentially  owned  where  the  mortgagor  has  no  possession  of  or  interest  in 
the  agent  of  its  production.  A  mortgage  of  the  earnings  of  a  mariner  of 
new  and  distinct  adventures,  not  begun  or  contemplated,  does  not  give  the 
assignee  the  legal  title  thereto  or  a  legal  lien  thereon.  (Cooper  v.  Doug- 
lass, 44  Barb.  409.)  Crops  not  yet  grown,  but  which  grow  spontaneously, 
the  roots  thereof  being  in  the  soil  when  the  mortgage  is  given,  are  held  to 
have  a  potential  existence  and  they  may  be  mortgaged.  (Jen/as  v.  Smith, 
1  JST.  Y.  90 ;  McCaffrey  v.  Woodin,  65  N.  Y.  459 ;  Rochester  Distilling  Co. 
V.  Basey,  65  Hun,  512,  20  N.  Y.  Supp.  583,  affd.,  142  JST.  Y.  570; 
Fleetham  v.  Beddick,  82  Hun,  390,  31  IST.  Y.  Supp.  342 ;  Griffin  &  Curtis 
on  Chattel  Mortgages,  p.  32. )  Hay  is  a  perennial  crop  which  has  a  potential 
existence.  (Nestell  v.  Hewitt,  19  Abb.  N".  C.  282.)  But  a  crop  which  is 
to  be  planted  and  raised  in  the  future  has  no  potential  existence  and  is  not 
the  subject  of  a  mortgage.  (Bochester  Distilling  Co.  v.  Basey,  142  N.  Y. 
570 ;  Fleetham  v.  Beddick,  82  Hun,  390,  31 IST.  Y.  Supp.  342.)  However, 
where  a  landlord  reserves,  in  a  lease  of  a  farm,  a  lien  upon  or  title  to  grow- 
ing crops  as  security  for  the  rent,  though  such  crops  are  not  planted  at  the 
time  of  the  execution  of  the  lease,  the  legal  title  to  the  crops  rests  in  the 
landlord  when  they  come  into  actual  existence.  (Andrew  v.  Newcomb, 
32  N.  Y.  417;  Booker  v.  Stewart,  75  Hun,  214,  27  N.  Y.  Supp.  114.) 
Where  a  lessee,  after  the  execution  of  a  lease  of  a  farm,  but  before  the 
commencement  of  his  term,  gave  a  mortgage  on  grass  to  be  cut  therefrom 
during  the  term,  it  was  held  the  lessee  had  no  potential  ownership  in  the 
grass  and  the  mortgage  was  not  valid.  (Page  v.  Larrowe,  22  N.  Y.  Supp. 
1099,  51  St.  Eep.  35.) 

A  mortgage  upon  a  nonexisting  or  after-acquired  property,  while  not 
effective  as  a  mortgage,  operates,  in  some  cases,  as  an  equitable  lien. 
Where  one  of  the  lessees  of  premises  executed  a  mortgage  upon  his  interest 
in  the  lease  and  property  to  be  placed  on  the  premises,  and  thereafter  the 
lessees  transferred  to  another  their  rights  under  the  lease,  it  was  held  that 
the  mortgage  operated  as  an  equitable  lien  upon  property  subsequently 
placed  upon  the  premises  by  such  lessees  and  that  such  lien  was  effective 
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as  against  the  transferees  who  had  constructive  knowledge  thereof,  but 
that  such  lien  did  not  cover  property  subsequently  placed  on  the  premises 
by  the  transferees.  (Kribhs  v.  Alford,  120  IST.  Y.  519.)  Such  an 
equitable  lien  may  be  foreclosed  by  a  suit  in  equity,  but  a  justice's  court 
has  no  jurisdiction  of  such  a  suit.  An  equitable  lien  in  the  absence  of 
fraud,  is  valid  as  between  the  parties  and  third  persons  with  knowledge 
thereof.  (Griffin  &  Curtis  on  Chattel  Mortgages,  p.  35.)  But,  until  the 
mortgagee  seizes  the  property  or  does  some  act  to  make  his  lien  effective, 
it  is  invalid  as  against  creditors,  or  purchasers  or  mortgagees  in  good 
faith.  {Rochester  Distilling  Co.  v.  Rasey,  142  N.  Y.  570;  Titusville 
Iron  Co.  V.  City  of  New  York,  207  N.  Y.  203.)  To  be  effective  as 
against  a  subsequent  purchaser  or  mortgagee,  it  is  not  essential  that  he 
have  actual  knowledge  thereof;  constructive  notice,  such  as  given  by  the 
proper  filing  of  the  mortgage,  is  sufficient.  (Krihbs  v.  Alford,  120  IST.  Y. 
519.)  The  mortgage,  if  filed,  is  notice,  though  a  search  in  the  clerk's  office 
fails  to  inform  the  searcher  thereof.  A  mortgage  operating  as  an  equitable 
lien  is  superior  to  a  second  mortgage  expressly  subject  to  the  prior 
mortgage.     (Stevens  v.  Watson,  4  Abb.  Dec.  302.) 

§  7.  Form  of  chattel  mortgage. 

No  particular  form  is  required  to  constitute  a  valid  chattel  mortgage. 
(McCaffrey  v.  Woodin,  65  N.  Y.  459;  Fitzgerald  v.  Atlanta  Home  Ins. 
Co.,  61  App.  Div.  350,  70  IST.  Y.  Supp.  552.)  An  instrument  in  the  form 
of  a  real  estate  mortgage,  including  therein  personal  property,  is  deemed 
a  chattel  mortgage  as  to  the  personalty.  (Fitzgerald  v.  Atlanta  Home  Ins. 
Co.,  61  App.  Div.  350,  70  N.  Y.  Supp.  552.)  At  common  law,  a  verbal 
mortgage  of  chattels  was  valid  though  the  mortgagor  retained  possession 
of  the  mortgaged  property,  the  retention  of  possession,  however,  being 
considered  a  badge  of  fraud.  (Terwilliger  v.  Ontario,  Carhondale,  etc., 
R.  Co.,  149  IN".  Y.  86.)  As  a  mortgage  is  a  sale  upon  condition  it  may 
be  affected  by  the  Statute  of  Frauds,  if  not  in  writing.  An  oral  mort- 
gage may  also  be  affected  by  the  statutes  requiring  the  filing  of  mort- 
gages. (Ceas  V.  Bramley,  18  Hun,  187.)  But,  in  many  instances, 
mortgages  are  effective  though  not  filed,  and  a  mortgage  of  property  less 
than  $50  is  not  avoided  by  the  Statute  of  Frauds.  Even  where  the  value 
of  property  exceeds  $50,  if  the  mortgagee  takes  possession  of  the  property, 
both  the  Statute  of  Frauds  and  the  requirement  of  filing  are  satisfied  and  a 
verbal  mortgage,  under  such  circumstances  is  valid.  (Bank  of  Rochester 
V.  Jones,  4  IST.  Y.  497;  Bardwell  v.  Roberts,  66  Barb.  433;  Griffin  & 
Curtis  on  Chattel  Mortgages,  p.  40.) 
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§  8.  Parties  to  chattel  mortgages. 

All  parties  who  are  legally  competent  to  make  other  valid  contracts,  may 
make  chattel  mortgages.  It  is  usual  in  a  chattel  mortgage  to  describe  the 
parties  by  name  and  residence.  The  place  of  residence  of  the  mortgagor 
controls  the  place  of  filing  the  mortgage,  but  the  recital  in  the  mortgage  of 
his  residence  is  of  no  importance.  His  correct  residence  may  be  shown 
when  the  filing  of  the  mortgage  is  questioned.  (Chandler  v.  Bunn,  Hill 
&  D.,  Supp.  167.)  The  insertion  in  the  body  of  a  chattel  mortgage, 
through  the  mistake  of  the  scriviner,  of  the  name  of  one  person,  as  mort- 
gagee, instead  of  another,  as  was  intended  by  the  parties,  does  not  affect 
the  validity  of  the  mortgage  as  between  the  mortgagor  and  the  person 
actually  intended.  {Croft  v.  Brandow,  61  App.  Div.  247,  70  N.  Y.  Supp. 
364.) 

A  chattel  mortgage  executed  by  an  infant  upon  personal  property  owned 
by  him  is  voidable,  not  void.  He  may,  at  his  option,  avoid  the  same  at  any 
time  before  he  becomes  of  age  or  within  a  reasonable  time  thereafter. 
This  result  is  accomplished  by  any  act  which  manifests  such  a  purpose, 
such  as  an  unconditional  sale  and  delivery  of  the  property  to  a  third 
person.  (Chapin  v.  Shafer,  49  N".  Y.  407.)  Thus,  where  an  infant 
executes  a  chattel  mortgage  upon  a  chattel  owned  by  him  and  on  the 
same  day  sells  and  delivers  the  property  to  a  purchaser,  the  title  of  the 
purchaser  is  superior  to  that  of  the  mortgagee,  unless  the  sale  is  also 
avoided  by  the  infant.     (Griffin  &  Curtis  on  Chattel  Mortgages,  p.  41.) 

One  of  two  or  more  partners  may,  in  the  absence  of  fraud,  execute  a 
chattel  mortgage  upon  firm  property  for  the  payment  of  a  firm  debt. 
(Mablett  v.  White,  12  IST.  Y.  454 ;  Schwarzscheld  &  8.  Co.  v.  Matthews, 
39  App.  Div.  477,  57  IST.  Y.  Supp.  338.)  But  it  seems  that  a  mortgage 
given  by  one  partner  after  dissolution  does  not  transfer  the  legal  title  to 
the  firm  property.  (Husted  v.  Ingraham,  75  N".  Y.  251.)  Where  a 
mortgage  is  given  by  a  partnership  to  secure  future  advances,  it  does  not 
secure  advances  made  after  the  dissolution  of  the  partnership  to  the 
successors  thereof.     (Monnot  v.  Ihett,  33  Barb.  24.) 

One  of  two  or  more  joint  owners  of  personal  property  may  mortgage 
his  interest  therein  without  the  consent,  concurrence  or  knowledge  of 
the  other.  (Harris  v.  Wessels,  5  Hun,  645.)  Where  the  mortgagee  of 
the  interest  of  one  tenant  in  common  causes  the  whole  chattel  to  be  sold  by 
virtue  of  his  mortgage,  one  who  purchases  and  takes  possession  of  the 
chattel  at  such  sale,  with  notice  of  the  rights  of  the  other  tenant  in 
common  thereof,  is  liable  to  the  latter  for  the  conversion  of  his  interests 
therein.    (Yan  Doren  v.  Baity,  11  Hun,  239.) 

Upon  default  in  a  chattel  mortgage  given  to  several  mortgagees  to 
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secure  the  payment  of  several  debts,  the  mortgagees  become  tenants  in 
common  of  the  property.  One  of  such  tenants  has  no  right  to  sell  the 
entire  property.  (Tyler  v.  Taylor^  8  Barb.  585.)  Where  the  joint  mort- 
gagees are  not  partners,  one  cannot  make  any  agreement  with  the  mort- 
gagor which  will  affect  the  rights  of  the  other.  (Griffiin  &  Curtis  on 
Chattel  Mortgages,  p.  42.) 

§  9.  Chattel  mortgages  by  corporations. 

Section  6  of  the  Stock  Corporation  Law  provides  for  mortgages  given 
by  stock  corporations.  Such  statute  applies  to  chattel  as  well  as  real 
estate  mortgages.  {New  York  Security  &  Trust  Co.  v.  Saratoga  Oas  & 
Light  Co.,  88  Hun,  569,  34  IST.  T.  Supp.  890.)  Its  provisions  are  as 
follows :  "  In  addition  to  the  powers  conferred  by  the  general  corporation 
law,  every  stock  corporation  shall  have  the  power  to  borrow  money  and 
contract  debts,  when  necessary  for  the  transaction  of  its  business,  or  for 
the  exercise  of  its  corporate  rights,  privileges  or  franchises,  or  for  any 
other  lawful  purpose  of  its  incorporation ;  and  it  may  issue  and  dispose 
of  its  obligations  for  any  amount  so  borrowed,  and  may  mortgage  its 
property  and  franchises  to  secure  the  payment  of  such  obligations,  or  for 
any  debt  contracted  for  said  purposes.  Every  such  mortgage,  except 
purchase  money  mortgages  and  mortgages  authorized  by  contracts  made 
prior  to  May  first,  eighteen  hundred  and  ninety-one,  shall  be  consented  to 
by  the  holders  of  not  less  than  two-thirds  of  the  capital  stock  of  the 
corporation,  which  consent  shall  be  given  either  in  writing  or  by  vote  at  a 
special  meeting  of  the  stockholders  called  for  that  purpose,  upon  the 
same  notice  as  that  required  for  the  annual  meetings  of  the  corporation; 
and  a  certificate  under  the  seal  of  the  corporation  that  such  consent  was 
given  by  the  stockholders  in  writing,  or  that  it  was  given  by  a  vote  at 
a  meeting  as  aforesaid,  shall  be  subscribed  and  acknowledged  by  the 
president  or  vice-president  and  by  the  secretary  or  an  assistant  secretary 
of  the  corporation,  and  shall  be  filed  and  recorded  in  the  office  of  the 
clerk  or  register  of  the  county  wherein  the  corporation  has  its  principal 
place  of  business.  When  authorized  by  like  consent,  the  directors  under 
such  regulations  as  they  may  adopt,  may  confer  on  the  holder  of  any 
debt  or  obligation,  whether  secured  or  unsecured,  evidenced  by  bonds  of 
the  corporation,  the  right  to  convert  the  principal  thereof,  after  two  and 
not  more  than  twelve  years  from  the  date  of  such  bonds,  into  stock  of  the 
corporation;  and  if  the  capital  stock  shall  not  be  sufficient  to  meet  the 
conversion  when  made,  the  directors  shall  from  time  to  time,  authorize  an 
increase  of  capital  stock  sufficient  for  that  purpose  by  causing  to  be  filed 
in  the  office  of  the  secretary  of  state,  and  a  duplicate  thereof  in  the  office 
10 
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of  the  clerk  of  the  county  where  the  principal  place  of  business  of  the 
corporation  shall  be  located,  a  certificate  under  the  seal  of  the  corporation 
subscribed  and  acknowledged  by  the  president  and  secretary  of  the  corpo- 
ration setting  forth, 

1.  A  copy  of  such  mortgage;  or  resolution  of  directors  authorizing  the 
issue  of  such  bonds ; 

2.  That  the  holders  of  not  less  than  two-thirds  of  the  capital  stock  of 
the  corporation  duly  consented  to  the  execution  of  such  mortgage  or 
resolution  of  directors  authorizing  the  issue  of  such  bonds  by  such  cor- 
poration ; 

3.  A  copy  of  the  resolution  of  the  directors  of  the  corporation  authoriz- 
ing the  increase  of  the  capital  stock  of  the  corporation  necessary  for  the 
purpose  of  such  conversion; 

4.  The  amount  of  capital  theretofore  authorized,  the  proportion  thereof 
actually  issued  and  the  amount  of  the  increased  capital  stock. 

If  the  corporation  be  a  railroad  corporation  the  certificate  shall  have 
indorsed  thereon  the  approval  of  the  public  service  commission  having 
jurisdiction  thereof.  When  the  certificate  herein  provided  for  has  been 
filed,  the  capital  stock  of  such  corporation  shall  be  increased  to  the  amount 
specified  in  such  certificate." 

A  consent  to  mortgage  the  real  and  personal  property  of  a  stock  corpo- 
ration noes  not  authorize  a  mortgage  of  its  corporate  franchise.  Where, 
however,  the  realty  and  personalty  of  a  corporation  are  mortgaged, 
together  with  its  franchise,  though  consent  has  not  been  procured  as  to 
the  franchise,  the  mortgage  will  be  deemed  valid  as  to  the  real  and  pei^ 
sonal  property  as  to  which  the  consent  was  given,  but  inoperative  as  to 
the  mortgage  of  the  franchise.  {Lord  v.  Yonhers  Fuel  Oas  Co.,  99  N.  Y. 
651.)  The  consent  of  stockholders  is  not  required  for  a  purchase  money 
mortgage.  {Clement  v.  Congress  Hall,  T2  Misc.  519,  132  IST.  Y.  Supp. 
IG.) 

A  mortgage  upon  corporate  chattels,  not  executed  in  conformity  with 
section  6  of  the  Stock  Corporation  Law,  is  invalid.  This  section  seems 
to  have  been  enacted  primarily  for  the  benefit  of  the  stockholders.  (See 
Matter  of  New  Yorlc  Economical  Printing  Co.,  110  Fed.  514.)  But  in 
order  to  take  advantage  of  the  invalidity  of  the  mortgage  it  is  not  neces- 
sary that  objection  should  be  raised  by  a  stockholder  or  creditor;  the 
defense  is  available  to  the  corporation  itself.  The  corporation  is  not 
estopped  from  asserting  the  defense  on  the  theory  that  it  cannot  take 
advantage  of  its  own  wrong,  or  because  it  did  not  offer  to  return  the  con- 
sideration for  the  mortgage,  where  it  does  not  appear  that  any  considera- 
tion whatever  was  received  by  it.     {London  Realty  Co.  v.  Coleman  Stable 
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Co.,  140  App.  Div.  495,  125  N.  Y.  Supp.  410.)  A  general  creditor  of  the 
corporation  cannot  attack  a  chattel  mortgage  executed  by  it  on  the  ground 
that  it  was  not  executed  as  required  by  the  statute.  {Glover  v.  Ehrlich, 
62  Misc.  245,  114  N.  Y.  Supp.  992.) 

A  domestic  stock  corporation  which  is  insolvent  is  prohibited  by  section 
66  of  the  Stock  Corporation  Law  from  executing  a  mortgage  with  intent 
thereby  to  give  a  preference.  This  statute  applies  to  domestic,  not  to 
foreign  corporations.    (Coats  v.  Donnell,  94  N.  Y.  164.) 

Subject  to  certain  limitations  and  requirements,  every  railroad  corpo- 
ration has  power,  "  From  time  to  time  to  borrow  such  sums  of  money  as 
may  be  necessary  for  completing  or  finishing  or  operating  or  improving 
its  railroad,  or  any  other  of  its  lawful  purposes  and  to  issue  and  dispose 
of  its  bonds  for  any  amount  so  borrowed,  and  to  mortgage  its  property 
and  franchises  to  secure  the  payment  of  any  debts  contracted  by  the  com- 
pany for  the  purposes  aforesaid,  notwithstanding  any  limitation  on  such 
power  contained  in  any  general  or  special  law.  But  no  mortgage,  except 
purchase  money  mortgages,  shall  be  issued  by  any  railroad  corporation 
under  this  chapter  or  any  other  law  without  the  consent  of  the  public 
service  commission,  and  the  consent  of  the  stockholders  ovming  at  least 
two-thirds  of  the  stock  of  the  corporation,  which  consent  shall  be  in  writing, 
and  shall  be  given  and  certified  and  be  filed  and  recorded  in  the  office  of 
the  clerk  or  register  of  the  county  where  it  has  its  principal  place  of 
business,  as  provided  in  section  6  of  the  stock  corporation  law ;  or  else  the 
consent  of  the  public  service  commission  and  the  consent  by  their  votes 
of  stockholders  owning  at  least  two-thirds  of  the  stock  of  the  corporation 
which  is  represented  and  voted  upon  in  person  or  by  proxy  at  a  meeting 
called  for  that  purpose  upon  a  notice  stating  the  time,  place  and  object 
of  the  meeting,  served  at  least  three  weeks  previously  upon  each  stock- 
holder personally,  or  mailed  to  him  at  his  post-office  address,  and  also 
published  at  least  once  a  week  for  three  weeks  successively  in  some  news- 
paper printed  in  the  city,  town  or  county  where  such  corporation  has 
its  principal  office,  and  a  certificate  of  the  vote  at  such  meeting  shall  be 
signed  and  sworn  to  and  shall  be  filed  and  recorded  as  provided  by  section 
6  of  the  stock  corporation  law.  When  authorized  by  the  stockholders' 
consent  to  any  bonds  made  or  issued  under  this  section,  the  directors,  under 
such  regulations  as  they  may  adopt,  may  confer  on  the  holder  of  any  such 
bonds  the  right  to  convert  the  principal  thereof,  after  two  and  not  more 
than  twelve  years  from,  the  date  of  the  bond,  into  stock  of  the  corporation 
at  a  price  fixed  by  the  board  of  directors,  which  may  be  either  par  or  a 
price  not  less  than  the  market  value  thereof  at  the  date  of  such  consent 
to  such  bonds ;  and  if  the  capital  stock  shall  not  be  sufficient  to  meet  the 


148  CIVIL  LAW  AND  PKACTICE. 

conversion  when  made,  the  board  of  directors  shall  authorize  an  increase 
of  capital  stock  sufficient  for  that  purpose."    (Eailroad  Law,  §  8,  subd.  10.) 

A  mortgage  given  under  this  statute  covers  after  acquired  property. 
(Piatt  V.  New  York  &  Sea  Beach  B.  Co.,  9  App.  Div.  87,  41  JST.  T.  Supp. 
42.) 

Though  a  railroad  company  may  have  exceeded  its  powers  in  purchasing 
canal  boats,  it  cannot  defeat  the  title  of  its  mortgage,  on  the  ground  that 
the  purchase  was  ultra  vires;  nor  can  the  mortgagee,  who  has  sold  the 
boats  under  the  mortgage,  excuse  himself  from  crediting  the  proceeds,  on 
that  ground.     {Parish  v.  Wheeler,  22  N.  Y.  494.) 

§  10.  The  debt  secured  by  a  mortgage. 

The  debt  secured  by  a  chattel  mortgage  is  the  principal  subject  of  the 
transaction;  the  mortgage  is  but  an  incident  thereto  deriving  its  whole 
legal  effect  from  the  existence  of  the  debt.  {Thompson  v.  Van  Vechten, 
27  N.  Y.  568.)  While  there  must  be  some  consideration  for  a  chattel 
mortgage,  it  is  not  essential  that  a  debt  exist  independently  of  the  mort- 
gage. The  parties  may  confine  the  remedy  of  the  mortgage  strictly  to 
the  mortgage.  {Matthews  v.  Sheehan,  69  IST.  Y.  585 ;  Blake  v.  Corhett, 
120  N.  Y.  327.)  The  debt  may  be  owed  by  one  person  and  the  mortgage 
given  by  another.  {Blake  v.  Corhett,  120  N.  Y.  327.)  A  chattel  mort- 
gage need  not  be  given  for  a  definite  sum,  but  may  merely  secure  the 
indebtedness  of  a  third  person  "  now  owning."  {Blake  v.  Corhett,  120 
K  Y.  327.) 

A  mortgage  given  to  secure  future  advances  is  not  fraudulent  or  void. 
{Brown  v.  Guthrie,  110  IST.  Y.  435.)  It  is  valid  though  not  operative,  as 
a  general  rule,  until  the  advances  are  made.  In  the  meantime  the  prop- 
erty is  exposed  to  the  claims  of  third  parties.  {Brown  v.  Guthrie,  110 
N.  Y.  435.)  Frequently  mortgages  are  given  to  secure  both  a  present 
indebtedness  and  advances  to  be  subsequently  made.  Such  a  mortgage 
is  not  fraudulent  and  may  be  enforced  for  the  amount  actually  due. 
(Miller  v.  Lockwood,  32  K  Y.  293.)  When  free  from  fraud,  it  is  valid, 
not  only  as  between  the  parties,  but  as  against  creditors  and  other  third 
parties.  (Brown  v.  Kiefer,  71  N.  Y.  410.)  But  it  is  valid  only  to  the 
extent  of  advances  made  in  good  faith  before  a  creditor  or  other  third 
party  acquires  a  subsequent  title  to  or  lien  upon  the  property.  {Car- 
penter V.  Blate,  1  E.  D.  Smith  491 ;  Griffin  &  Curtis  on  Chattel  Mortgages, 
p.  48.) 

A  mortgage  is  not  necessarily  fraudulent  and  void  because  the  indebted- 
ness is  overstated.  The  mortgage  is  good  for  the  amount  actually  due 
unless  there  is  actual  fraud  in  the  transaction.  (Miller  v.  Lockwood,  32 
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N.  Y.  293 ;  Frost  v.  Warren,  42  N.  Y.  204 ;  Marsden  v.  Cornell,  62  N.  Y. 
215.)  But  it  is  always  advisable  to  state  fairly  and  plainly  the  true  con- 
sideration of  the  mortgage,  for  a  failure  to  do  so  renders  the  mortgage 
open  to  suspicion.  If  the  parties  are  guilty  of  fraud  the  mortgage  is  not 
valid,  even  to  the  extent  of  the  just  indebtedness.  (Levy  v.  Hamilton,  68 
App.  Div.  277,  74  N.  Y.  Supp.  159.) 

Between  the  parties  to  a  chattel  mortgage,  it  generally  cannot  be  varied 
or  contradicted  by  parol  evidence.  If  a  mistake  has  been  made  in  the 
mortgage  as  to  the  indebtedness  of  the  mortgagor,  the  remedy  is  a 
reformation  in  a  court  of  equity.  Parol  evidence  is  admissible,  in  some 
cases,  as  where  the  mortgage  is  ambiguous.  (Dodge  v.  Potter,  18  Barb. 
193.) 

§  11.  Description  of  property. 

Considerable  care  must  be  observed  in  correctly  describing  the  chattels 
covered  by  a  mortgage.  Only  such  property  as  is  mentioned  in  the  mort- 
gage is  transferred  thereby.  Property  to  be  subsequently  acquired  or 
produced  by  the  mortgagor  will  not  be  subject  to  the  mortgage  unless 
the  mortgage  refers  to  such  property.  (Van  Vechten  v.  McKone,  69 
Hun,  510,  23  IST.  Y.  Supp.  428.) 

As  a  general  rule,  the  description  will  suffice  if  it  enables  third  persons 
to  identify  the  property  when  aided  by  the  inquiries  which  the  mortgage 
indicates.  (Kemp  v.  Gornley,  3  Duer,  1.)  A  mortgage  and  a  schedule 
accompanying  the  same  are  to  be  read  together,  though,  it  may  be  that,  if 
there  is  an  actual  conflict  between  the  body  of  the  mortgage  and  an 
annexed  schedule,  the  mortgage  will  control.  (Edgell  v.  Hart,  9  N.  Y. 
213 ;  Matthews  v.  Sniff  en,  10  Daly,  200.) 

Where  the  description  of  the  mortgaged  chattels  is  ambiguous,  parol 
evidence  is  sometimes  admissible  to  identify  the  property  intended  to 
be  covered  by  the  mortgage,  (Galen  v.  Brown,  22  IT.  Y.  37;  Cortkling 
V.  Shelly,  28  K  Y.  360.) 

§  12.  Validity  of  mortgages. 

As  a  general  rule,  a  contract  valid  where  executed  and  to  be  performed 
is  valid  everywhere;  and  a  lien  valid  in  the  State  where  created  is 
enforceable  in  all  States  where  the  property  thereafter  comes.  (Nichols 
V.  Mase,  25  Hun,  640,  affd.,  94  N.  Y.  160.)  Thus  a  mortgage  upon 
railroad  property  executed  in  Connecticut  by  a  Connecticut  railroad  com- 
pany is  valid  if  filed  according  to  the  Connecticut  laws  and  need  not  be 
filed  in  this  State,  though  some  of  its  property  is  situated  here,  when 
it  is  not  shown  that  the  mortgaged  property  was  in  this  State  at  the 
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time  of  the  execution  of  tlie  mortgage.  (Nichols  v.  Mase,  94  'K.  Y. 
160.)  A  chattel  mortgage  valid  where  executed  and  where  it  is  to  be 
performed,  will  not  be  deemed  usurious  because  it  offends  the  Usury 
Law  of  another  State,  though  the  mortgaged  property  is  in  such  State. 
(Whitman  v.  Conner,  8  J.  &  S.  339.)  But  where  the  law  and  policy  of 
the  State  where  the  property  is  located  have  provided  a  different  rule  for 
its  transfer,  such  rule  is  binding.  (Keller  v.  Oaine,  107  IST.  Y.  83.)  And 
where  a  creditor  of  the  State  where  the  property  is  located  has  levied 
upon  property  of  his  debtor,  his  rights  will  not  be  inferior  to  a  chattel 
mortgage  made  and  to  be  performed  in  another  State,  which  is  valid  in 
such  State,  but  invalid  in  the  State  where  the  property  is  located. 
(Bearing  v.  McKinnon  Dash  and  Hdw.  Co.,  165  N.  Y.  78.) 

A  chattel  mortgage  to  secure  a  usurious  loan  is  void.  (  Leslie  v.  Hoff- 
vnan,  1  Edm.  Sel.  Gas.  475.)  If  the  mortgagee  takes  the  goods  under  the 
usurious  mortgage,  the  mortgagor  can  recover  the  same  or  their  value.  If 
the  mortgagee  proceeds  to  foreclose  the  usurious  mortgage,  an  injunction 
will  lie  for  the  restraint  thereof.  (Ehrgott  v.  Forgotston,  17  N.  Y. 
Supp.  381,  43  St.  Eep.  60;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  55.) 
While  the  defense  of  usury  is  personal,  in  that  a  mere  stranger  cannot 
attack  the  mortgage  upon  that  ground,  any  person  having  a  lien  upon 
the  property  may  assert  the  invalidity.  An  execution  creditor  of  the 
mortgagor  niay  assail  the  mortgage  for  usury.  (Cavan  v.  Kelly,  3  Alb. 
L.  J.  373.)  In  an  action  by  a  mortgagee  against  a  sheriff  for  the  con- 
version of  the  goods,  the  sheriff  may  show  the  usurious  character  of  the 
transaction.  (Dix  v.  Van  Wych,  2  Hill,  522.)  But  the  mortgagor,  after 
selling  the  property  to  a  third  person,  cannot  sustain  an  action  to  cancel 
the  mortgage  and  the  notes  thereby  secured  and  to  enjoin  a  sale  in 
enforcement  thereof,  on  the  ground  of  usury;  nor  can  a  purchaser  of  the 
property  expressly  subject  to  the  mortgage  avoid  the  mortgage  on  such 
ground.     (James  v.  Oakley,  1  Abb.  Pr.  324.) 

A  chattel  mortgage  is  void  where  it  is  given  and  received  in  com- 
promise of  a  felony.  And  where  persons  knowingly  advance  means  to 
aid  the  accused  to  compromise  the  offense,  and  are  present  and  assist  in 
the  negotiation,  a  mortgage  taken  by  them  based  upon  such  considera- 
tion is  void.  But  where  the  assignee  of  such  a  mortgage  takes  the  mort- 
gaged property,  and  the  mortgagors  are  not  connected  therewith,  they 
are  not  liable.  (Fellows  v.  Van  Hysing,  23  How.  Pr.  230;  Griffin  & 
Curtis  on  Chattel  Mortgages,  p.  55.) 

A  mortgage  has  no  validity  until  a  delivery  thereof  is  made.  (Levy 
V.  Horn,  90  Misc.  624,  153  IST.  Y.  Supp.  913.)  If  the  attorney  for 
creditors  receives  a  mortgage  from  their  debtor,  without  the  knowledge  or 
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assent  of  the  creditors,  the  latter  may  ratify  the  transaction  hy  subsequent 
assent  and  enforce  the  mortgage.  Where  a  debtor  makes  at  the  same  time 
several  mortgages  upon  the  same  chattels  to  secure  several  creditors, 
the  refusal  of  one  of  the  creditors  to  accept  it  does  not  impair  the 
validity  of  the  mortgages  accepted  by  the  other  creditors.  (Broiun  v. 
Piatt,  8  Bosw.  324.) 

The  fact  that  an  alteration  was  made  in  a  chattel  mortgage  after  its 
execution  and  delivery  will  not  divest  the  title  of  an  innocent  purchaser 
acquired  under  the  instrument  as  made.  (Stearns  v.  Oherle,  47  Misc. 
349,  94  N.  Y.  Supp.  37.) 

A  mortgagee  does  not  lose  his  title  to  the  mortgaged  property  on  account 
of  a  mixing  thereof  with  similar  goods  by  the  mortgagor,  where  he  does 
not  consent  to  the  confusion.  {Dunning  v.  Stearns,  9  Barb.  630.)  And 
the  fact  that  a  mortgagor,  with  the  knowledge  and  permission  of  the 
mortgagee,  mixes  articles  covered  by  the  mortgage  with  subsequently 
acquired  property,  so  that  some  of  the  articles  covered  by  the  mortgage 
cannot  be  distinguished  from  those  subsequently  acquired,  does  not 
render  the  mortgage  invalid  as  to  such  of  the  articles  covered  by  it  as  can 
be  identified  and  distinguished.     (Caring  v.  Richmond,  28  Hun,  25.) 

§  13.  Filing  of  chattel  mortgages,  in  general. 

Section  230  of  the  Lien  Law  (see  B.  C.  &  G.  Consolidated  Laws), 
provides  for  the  filing  of  chattel  mortgages  as  follows :  "  Every  mort- 
gage or  conveyance  intended  to  operate  as  a  mortgage  of  goods  and  chattels 
or  of  any  canal  boat,  steam  tug,  scow  or  other  craft,  or  the  appurte- 
nances thereto,  navigating  the  canals  of  the  State,  which  is  not 
accompanied  by  an  immediate  delivery  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  is  absolutely 
void  as  against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith,  unless  the  mortgage,  or  a  true 
copy  thereof,  is  filed  as  directed  in  this  article.  This  article  shall  not 
apply  to  agreements  creating  liens  upon  merchandise  or  the  proceeds 
thereof  for  the  purpose  of  securing  the  repayment  of  loans  or  advances 
made  or  to  be  made  upon  the  security  of  said  merchandise  and  the  pay- 
ment of  commissions  or  other  charges  provided  for  by  such  agreement, 
where  the  conditions  specified  in  section  45  of  the  Personal  Property 
Law  are  complied  with." 

Section  236  of  the  Lien  Law  provides  for  the  filing  of  chattel  mort- 
gages on  canal  boats.  The  provisions  are  as  follows :  "  Every  mortgage 
upon  a  canal  boat  or  other  craft  navigating  the  canals  of  this  state,  filed 
as  provided  in  this  article,  shall  be  valid  as  against  the  creditors  of  the 
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mortgagor  and  against  subsequent  purchasers  or  mortgagees  in  good 
faith,  as  long  as  the  debt  which  the  mortgage  secures  is  enforceable. 
From  the  time  of  such  filing,  every  such  mortgage  shall  have  preference 
and  priority  over  all  other  claims  and  liens,  not  existing  at  the  time  of 
such  filing." 

§  14.  Purpose  and  construction  of  statute  relative  to  filing. 

The  object  of  the  statute  requiring  mortgages  of  personal  property  to 
be  filed  is  to  prevent  imposition  upon  subsequent  purchasers  and  mort- 
gagees. While  the  chattels  mortgaged  remain  in  the  hands  of  the  mort- 
gagor, persons  dealing  with  him  respecting  them  are  led  to  believe  that 
he  is  the  owner,  and  may  thus  be  defrauded,  or  at  least  disappointed. 
(Meech  v.  Patchin,  14  E".  Y.  71.)  Its  object  also  is  to  protect  creditors 
against  the  misleading  effect  of  goods  remaining  in  the  possession  and 
control  of  the  debtor  after  they  have  been  secretly  transferred  to  another 
person.  (Vreeland  v.  Pratt,  11  K  Y.  Supp.  307,  42  St.  Eep.  582.)  In 
order  to  maintain  the  validity  of  a  chattel  mortgage  as  against  creditors 
and  subsequent  purchasers  and  mortgagees  in  good  faith,  there  must  be 
a  strict  and  rigid  observance  of  the  statutory  requirements,  (Industrial 
Loan  Association  v.  Saul,  34  Misc.  188,  68  N.  Y.  Supp.  837.)  If  not 
properly  filed,  the  mortgage  is  void  as  to  such  persons  without  any 
reference  to  fraud  or  good  faith  on  the  part  of  the  mortgagee.  (Niagara 
County  Bank  v.  Lord,  33  Hun,  557.)  But  when  filed,  it  is  good  as 
against  a  bona  fide  purchaser  who  searches  for  but  fails  to  find  the  mort- 
gage. (Kribbs  v.  Alford,  120  IST.  Y.  519;  Griffin  &  Curtis  on  Chattel 
Mortgages,  p.  60.) 

§  IS.  Necessity  for  filing  chattel  mortgage. 

All  mortgages  of  goods  and  chattels  are  required  to  be  filed  except 
where  the  mortgagee  takes  possession  of  the  mortgaged  property.  The 
statute  goes  further,  for  it  requires  not  only  the  filing  of  the  mortgages, 
but  also  the  filing  of  a  conveyance  intended  to  operate  as  a  mortgage  of 
goods  and  chattels.  This  requirement  is  without  any  modification  or 
qualification  arising  out  of  the  nature  or  condition  of  the  property,  such 
as  its  bulk,  difficulty  or  even  possibility  of  a  change  of  possession  by 
removal  or  otherwise,  or  any  other  like  consideration  or  excuse.  In  these 
cases,  though  it  affords  a  plausible  reason  for  omitting  to  accompany  the 
mortgage  with  an  actual  change  of  possession,  it  affords  no  excuse  for  the 
failure  to  file  the  mortgage.     {Roy  v.  Birdseye,  5  Denio,  619.) 

An  absolute  bill  of  sale  need  not  be  filed,  unless  the  transfer  was 
intended  to  operate  as  a  mortgage.     (Preston  v.  Southwick,  115  IS.  Y. 
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139;  Sheldon  v.  McFee,  216  JST.  Y.  618.)  A  pledge  of  chattels  is  not 
required  to  be  filed.  {Haskins  v.  Kelly,  1  Abb.  Pr.  'E.  S.  63.)  A  pro- 
vision in  a  lease  reserving  a  lien  on  property  to  be  grovsm  or  placed  on 
the  premises  by  the  tenant,  frequently  operates  as  a  chattel  mortgage,  and 
the  lease  must  be  filed.  An  agreement  contained  in  a  lease  of  real  prop- 
erty that  in  case  the  lease  shall  be  terminated  before  a  certain  date,  the 
erections  placed  upon  the  leased  land  shall  become  the  property  of  the 
lessor,  does  not  partake  of  the  character  of  a  chattel  mortgage  and  need 
not  be  filed  as  such,  even  though  it  operates  upon  personal  property. 
(Niagara  Falls,  etc.,  Co.  v.  Schermerhorn,  132  App.  Div.  443,  117  iST.  Y. 
Supp.  10.) 

Only  instruments  affecting  "  goods  and  chattels "  are  required  to  be 
filed.  Thus  a  mortgage  of  a  chose  in  action,  such  as  a  liquor  tax 
certificate,  a  lease  of  real  estate,  or  a  mortgage,  is  not  affected  by  the 
statute.  (GriflSn  &  Curtis  on  Chattel  Mortgages,  p.  61.)  Eeal  estate 
purchased  for  partnership  purposes  is  personal  property,  but  a  mortgage 
thereon  executed  by  one  partner  is  not  a  mortgage  on  goods  and  chattels. 
(Tarhell  v.  Bradley,  7  Abb.  N.  C.  273.)  A  mortgage  upon  the  contingent 
interest  of  an  attorney  in  a  litigation  need  not  be  filed  to  preserve  its 
validity.  (Chester  v.  Jumel,  5  N.  Y.  Supp.  809,  reversed  on  other 
grounds,  125  N.  Y.  237.)  A  mortgage  covering  both  real  and  personal 
property  should  be  recorded  as  a  real  estate  mortgage  and  also  filed  as 
a  chattel  mortgage.  (Chemung  Canal  Bank  v.  Payne,  164  N.  Y.  252.) 
But  an  omission  to  file  as  a  chattel  mortgage,  though  it  may  render  the 
mortgage  ineffectual  as  to  the  personalty,  does  not  affect  its  lien  upon 
the  realty.     (Chemung  Canal  Bank  v.  Payne,  164  ^N".  Y.  252.) 

By  virtue  of  the  provisions  of  section  231  of  the  Lien  Lav?,  mortgages 
creating  a  lien  upon  real  and  personal  property,  executed  by  a  corpo- 
ration as  security  for  the  payment  of  the  bonds  issued  by  such  corpo- 
ration, or  by  any  telegraph,  telephone  or  electric  light  corporation,  and 
recorded  as  a  mortgage  of  real  property  in  each  county  where  such 
property  is  located  or  through  v^hich  the  lien  of  such  telegraph,  telephone 
or  electric  light  corporation  runs,  need  not  be  filed  or  refiled  as  chattel 
mortgages. 

§  16.  Change  of  possession  in  lieu  of  filing. 

According  to  the  express  language  of  section  230  of  the  Lien  Law,  it  is 
not  necessary  to  file  a  chattel  mortgage  where  it  is  accompanied  by  an 
immediate  delivery  and  a  continued  change  of  possession  of  the  things 
mortgaged.  Whether  there  has  been  a  change  in  possession  is  generally 
a  question  for  the  jury.     The  question  of  the  change  of  possession  in 
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lieu  of  refiling  of  the  mortgage  is  similar  in  many  respects.  The 
possession  required  in  a  mortgagee  is  an  actual,  physical  possession;  con- 
structive or  legal  possession  is  insuflScient.  (^Steele  v.  Benham,  84  N.  Y. 
634;  Sidenbach  v.  Biley,  111  IST.  Y.  560;  Griffin  &  Curtis  on  Chattel 
Mortgages,  p.  64.)  The  change  of  possession  must  be  open,  visible  and 
free  from  concealment.  (Tedisco  v.  Ofpenheimer,  15  Misc.  522,  37 
N.  Y.  Supp.  1073;  Steele  v.  Benham,  84  N.  Y.  634.)  But  it  is  not 
necessary  in  all  cases  that  the  property  be  removed  from  the  premises 
where  it  was  previously  located.  (Lee  v.  Huntoon,  Hoff.  Ch.  477.) 
Where  no  apparent  change  is  made  in  the  custody  and  control  of  the 
property,  an  agreement  between  the  parties  that  the  mortgagor  is  to  sell 
the  goods  as  agent  for  the  mortgagee,  is  not  sufficient.  A  change  of 
possession  from  that  of  mortgagor,  as  such,  to  possession  as  an  agent  of  the 
mortgagee  is  not  an  actual  change  within  the  meaning  of  the  statute. 
{Otis  V.  Sill,  8  Barb.  102.)  A  mortgagee,  by  setting  the  mortgaged 
property  apart  from  other  property  of  the  mortgagor  in  the  store  of  the 
latter  and  marking  the  articles  with  his  name  by  the  use  of  tags,  does  not 
secure  such  an  immediate  delivery  and  change  of  possession  of  the 
property  as  the  statute  requires.  (Button  v.  Raihbone,  Sard  &  Co.,  126 
N.  Y.  187.) 

The  delivery  of  a  warehouse  receipt  or  bill  of  lading,  as  security  for  a 
debt,  is  a  symbolic  delivery  of  the  property  represented  thereby.  The 
transaction  is  sometimes  deemed  a  chattel  mortgage  of  the  property,  and 
the  delivery  of  the  instrument  considered  a  delivery  of  the  property  so 
that  the  transaction  may  be  sustained  without  the  filing  required  by 
the  chattel  mortgage  statutes.  (Bank  of  Rochester  v.  Jones,  4  IST.  Y. 
497;  First  Nat  Bank  v.  Kelly,  57  N.  Y.  34;  Griffin  &  Curtis  on  Chattel 
Mortgages,  p.  66.) 

A  change  of  possession  as  to  part  of  the  mortgaged  chattels  is  not 
sufficient  to  excuse  a  failure  to  file  the  mortgage.  It  may  be  avoided 
even  as  to  the  portion  the  possession  of  which  is  changed.  (Benedict  v. 
Smith,  10  Paige,  126.) 

§  17.  Time  of  filing  mortgage. 

The  statute  does  not  expressly  limit  the  time  within  which  a  chattel 
mortgage  shall  be  filed.  (Smith  v.  Acher,  23'  Wend.  653  ;  Earst  v,  Oane, 
136  N.  Y.  316.)  The  courts,  therefore,  hold  that  the  mortgagee  is  enti- 
tled, where  rights  of  third  persons  do  not  intervene  between  the  execu- 
tion and  the  filing  of  the  instrument,  to  a  reasonable  time  after  the 
execution  and  delivery  of  the  mortgage,  in  which  to  file  the  same  in  the 
proper  office.     What  is  a  reasonable  time  depends  upon  the  particular 
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circumstances  of  each  case,  A  delay  of  four  weeks  renders  the  filing 
ineffectual.  (Tooher  v.  Siegel-Cooper  Co.,  194  N.  Y.  442.)  Where 
the  mortgage  upon  execution  is  delivered,  not  to  the  mortgagee,  hut  to  a 
third  party,  upon  no  condition  except  that  it  shall  not  be  delivered  at 
all  in  the  event  of  the  payment  of  the  debt  before  a  specified  day,  the 
reasonable  time  commences  to  run  from  such  delivery  and  not  from  the 
time  of  the  delivery  to  the  actual  mortgagee.  {Tooher  v.  Siegel-Cooper 
Co.,  194  N.  Y.  442.) 

A  chattel  mortgage  is  not  effective,  as  against  creditors,  or  subsequent 
purchasers  or  mortgagees  in  good  faith  until  it  is  filed.  If  a  creditor 
levies  upon  the  mortgaged  property  or  such  property  is  sold  or  mort- 
gaged to  a  purchaser  or  mortgagee  in  good  faith  during  the  interval 
between  the  execution  and  the  filing  of  the  mortgage,  the  mortgage  is 
ineffectual.  The  diligence  of  the  mortgagee  will  not  avail  him.  {Hatha- 
way V.  Howell,  54  IT.  Y.  97 ;  Keller  v.  Paine,  107  JST.  Y.  83.) 

Where  two  mortgages  are  executed  at  the  same  time  on  the  same  prop- 
erty to  different  persons  and  both  are  filed  at  the  same  time,  an  agreement 
that  one  is  to  have  priority  over  the  other  will  be  sustained.  This 
priority  cannot  be  affected  or  changed  by  the  neglect  of  the  owner  of  the 
mortgage  accorded  priority  to  refile  it,  nor  by  the  diligence  of  the  other 
mortgagee  in  refiling  his  within  due  time.  {Wray  v.  Federhe,  11  J.  & 
S.  335.) 

§  18.  Place  of  filing  chattel  mortgage. 

Section  232  of  the  Lien  Law  (see  B.  C.  &  G.  Consolidated  Laws)  pro- 
vides for  the  filing  of  chattel  mortgages  as  follows :  "An  instrument,  or 
a  true  copy  thereof,  if  intended  to  operate  as  a  mortgage  of  a  canal  boat, 
steam  tug,  scow  or  other  craft,  or  of  the  appurtenances  thereto,  navigat- 
ing the  canals  of  this  state,  must  be  filed  in  the  office  of  the  superintendent 
of  public  works,  and  need  not  be  filed  elsewhere.  Every  other  chattel 
mortgage,  or  an  instrument  intended  to  operate  as  such,  or  a  true  copy 
thereof,  must  be  filed  in  the  town  or  city  where  the  mortgagor,  if  a 
resident  of  the  state,  resides  at  the  time  of  the  execution  thereof,  and 
if  not  a  resident,  in  the  city  or  town  where  the  property  mortgaged  is  at 
the  time  of  the  execution  of  the  mortgage.  If  there  is  more  than  one 
mortgagor,  the  mortgage,  or  a  certified  copy  thereof,  must  be  filed  in 
each  city  or  town  within  the  state  where  each  mortgagor  resides  at  the 
time  of  the  execution  thereof.  In  the  city  of  ISTew  York,  such  instrument 
must  be  filed  as  follows,  namely:  In  the  borough  of  Brooklyn  in  said 
city,  such  instrument  shall  be  filed  in  the  office  of  the  register  of  the 
county  of  Kings;  in  the  borough  of  Queens  in  said  city,  in  the  office 
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of  the  clerk  of  Queens  county;  in  the  borough  of  Richmond  in  said  city, 
in  the  office  of  the  clerk  of  the  county  of  Kichmond;  in  the  borough  of 
Manhattan  in  said  city,  in  the  office  of  the  register  of  the  county  of  ^New 
York,  and  in  the  borough  of  the  Bronx  in  said  city,  in  the  office  of  the 
register  of  the  county  of  Bronx.  In  every  other  city  or  town  of  the 
state,  in  the  office  of  the  city  or  town  clerk,  unless  there  is  a  county  clerk's 
office  in  such  city  or  town,  in  which  case  it  must  be  filed  therein.  If  the 
chattels  mortgaged  are  in  the  city  of  New  York  at  the  time  of  the  execu- 
tion of  the  mortgage,  the  mortgage  or  a  true  copy  thereof  must  be  filed 
in  the  county  where  the  mortgagor  alleges  to  reside  at  the  time  of  the 
execution  of  the  mortgage,  and  in  the  county  where  the  property  is 
situated.  All  liens  and  mortgages,  including  books  and  papers,  pertain- 
ing thereto,  now  on  file  in  the  comptroller's  office,  shall  be  transferred  to 
the  office  of  the  superintendent  of  public  works,  who  shall  preserve  the 
same  in  his  department,  and  who  shall  be  vested  with  full  power  and 
authority  to  do  and  perform  any  and  all  things  relating  thereto  in  like 
manner  and  with  the  same  force  and  effect  as  heretofore  done  and  per- 
formed by  the  comptroller." 

If  the  mortgagor  is  a  resident  of  the  State,  the  mortgage  must  be  filed 
in  the  town  or  city  of  his  residence,  (People  ex  rel.  Stevens  v.  Hoyt,  66 
N.  Y.  606 ;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  70.)  A  mortgage 
of  both  realty  and  personalty  must  be  filed  in  the  town  clerk's  office  as 
to  the  personalty ;  a  filing  in  the  county  clerk's  office  is  insufficient.  Eiling 
in  the  clerk's  office  of  the  town  wherein  the  mortgagor  resided  at  the 
time  of  the  execution  of  the  mortgage,  is  sufficient,  though  the  mort- 
gagor does  not  reside  there  at  the  time  of  the  filing.  {Hicks  v.  Williams, 
17  Barb.  523.) 

The  fact  that  the  mortgagor  is  described  in  the  instrument  as  resid- 
ing in  a  particular  town  or  county  is  of  no  importance.  A  creditor  or 
subsequent  purchaser  or  mortgagee  can  show  that  such  is  not  the  true  resi- 
dence of  the  mortgagor  and  thus  defeat  the  mortgage  lien.  A  person  or 
creditor  dealing  with  the  mortgaged  property  is  bound  to  look  for  mort- 
gages only  in  the  town  or  city  where  the  mortgagor  actually  resides. 
{Stewart  v.  Piatt,  101  U.  S.  731 ;  Beaumann  v.  Libetia,  3  Misc.  518, 
23  N.  Y.  Snpp.  1;  Griffin  &  Curtis  on  Chattel  Mortgages',  p.  71.)  The 
mortgagee  or  his  assignee  is  not  estopped  by  an  erroneous  recital  of  the 
mortgagor's  residence;  he  may  show  the  correct  residence  of  the  mort- 
gagor and  that  the  mortgage  is  properly  filed  at  such  residence.  (Chandler 
V.  Bunn,  Hill  &  D.  Supp,  167.) 

Where  the  mortgaged  property  is  owned  by  two  or  more  persons,  as  in 
the  case  of  a  mortgage  given  by  a  partnership,  the  mortgage  or  a  copy 
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thereof  must  be  filed  in  the  town  or  city  where  each  resides.  (Russell 
V.  8t.  Mart,  180  N.  T.  355 ;  Bueb  v.  Geraty,  28  Misc.  134,  59  N.  Y. 
Supp.  249.)  In  the  case  of  a  chattel  mortgage  given  by  a  joint  stock 
association,  the  statute  is  complied  with  when  the  mortgage  is  filed  where 
the  principal  office  of  the  company  is  located  or  its  business  principally 
conducted.     (Nelson  v.  Neil^  15  Hun,  383.) 

A  mortgage  on  a  canal  boat  is  to  be  filed  in  the  office  of  the  super- 
intendent of  public  works;  and  the  mortgage  of  a  liquor  tax  certificate 
is  to  be  filed  in  the  office  of  the  certificate  issuing  officer.  See  Liquor 
Tax  Law,  §  12-a.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  19.  Manner  of  filing. 

Where  a  chattel  mortgage  is  in  the  form  of  a  bill  of  sale  with  a 
separate  defeasance,  the  filing  of  the  bill  of  sale  is  sufficient  to  satisfy  the 
statute.  (Preston  v.  Southwick,  115  N.  Y.  139.)  If  the  defeasance 
were  oral,  as  is  many  times  the  case,  no  other  filing  would  be  possible. 

Section  233  of  the  Lien  Law  (see  B.  C.  &  G  Consolidated  Laws),  pro- 
vides for  the  filing  and  entry  of  chattel  mortgages  as  follows :  "  Such 
officers  shall  file  every  such  instrument  presented  to  them  for  that  pur- 
pose, and  indorse  thereon  its  number  and  time  of  its  receipt.  They 
shall  enter  in  a  book  provided  for  that  purpose,  in  separate  columns,  the 
names  of  all  the  parties  to  each  mortgage  so  filed,  arranged  in  alphabetical 
order,  under  the  head  of  '  mortgagors '  and  '  mortgagees,'  the  number  of 
such  mortgage  or  copy  and  the  date  of  the  filing  thereof;  and,  if  the 
mortgage  be  upon  a  craft  navigating  the  canals,  and  filed  in  the  office  of 
the  superintendent  of  public  works,  the  name  of  the  craft  shall  also  be 
inserted.  In  the  city  of  New  York  such  officers  shall  in  addition  to  the 
entry  aforesaid  enter  in  another  book  provided  for  that  purpose  a  state- 
ment of  the  premises  in  which  the  chattels  mortgaged  are  contained, 
arranged  in  alphabetical  order,  under  the  name  of  the  street  or  avenue 
where  the  premises  are  situated  and  giving  the  number  of  such  mort- 
gage or  copy  and  the  date  of  the  filing  thereof.  In  case  no  street  or 
avenue  is  mentioned  in  the  description,  in  the  mortgage  or  copy,  of  the 
premises  in  which  the  chattels  are  contained,  then  a  statement  of  such 
premises  shall  be  entered  under  the  title  '  miscellaneous.'  Except  in  the 
city  of  New  York  such  officers  at  the  time  of  filing  of  such  instrument 
shall,  upon  request,  issue  to  the  person  filing  the  same  a  receipt  in  writing, 
which  shall  contain  the  names  of  the  parties  to  the  mortgage,  its  date, 
amount  and  the  date  and  time  of  the  filing  thereof." 

The  statute  requires  the  filing  in  the  office  of  certain  officials.  If  filed 
in  the  office,  it  is  not  necessary  that  the  officer  be  personally  present  at 
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the  time.  (Dodge  v.  Potter,  18  Barb.  193.)  Thus,  the  filing  may  be 
made  by  a  clerk  in  the  stare  of  the  town  clerk  having  charge  of  the 
office  in  the  absence  of  the  officer.  But  a  proper  filing  requires  the  act 
of  the  clerk  or  some  person  in  charge  of  the  office.  An  unsuccessful 
attempt  to  enter  the  office  or  to  leave  the  mortgage  at  the  office,  when  no 
one  is  present,  is  not  a  proper  filing.  (Croiise  v.  Johnson,  65  Hun,  337, 
20  N.  Y.  Supp.  177.)  Where  a  mortgage  is  delivered  to  the  clerk  after 
office  hours  and  at  a  time  when  he  is  absent  from  his  office,  it  is  not 
deemed  filed  until  it  is  taken  to  the  office.  (Hathaway  v.  Howell,  54 
N.  Y.  97.)  Although,  by  reason  of  a  vacancy  in  the  office,  there  may  be 
no  town  clerk,  there  is  a  town  clerk's  office.  Thus,  where  there  is  a 
vacancy  in  such  office,  but  a  person,  having  the  keys  to  the  building  con- 
taining the  town  clerk's  office,  placed  a  mortgage  among  other  chattel 
mortgages  and  indorsed  it  as  filed  on  a  certain  day,  the  filing  is  suffi- 
cient.    (Bishop  v.  Cook,  13  Barb.  326.) 

The  filing  consists  in  presenting  the  mortgage  at  the  office  and  leaving 
it  at  the  proper  place  with  the  papers  in  the  office.  The  numbering, 
indorsement  and  indexing  are  not  substantial  elements  of  the  filing. 
These  later  acts  are  to  be  done  by  the  officer,  and  their  improper  per- 
formance does  not  affect  the  rights  of  the  mortgagee.  If  a  third  party  is 
misled  by  the  failure  of  the  officer  to  properly  perform  his  duty,  he  must 
seek  redress  against  the  officer.  (Diheman  v.  Puckhafer,  1  Abb.  Pr.  N".  S. 
32,  1  Daly,  489;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  76.) 

§  20.  Payment  of  fees. 

"  The  several  clerks  and  registers  are  entitled  to  receive  for  services 
hereunder,  the  following  fees:  For  filing  each  instrument,  or  copy,  six 
cents ;  for  issuing  a  receipt  for  the  same,  six  cents ;  for  entering  the  same 
as  aforesaid,  six  cents;  for  searching  for  each  paper,  six  cents;  and  the 
like  fees  for  certified  copies  of  such  instruments  or  copies  as  are  allowed  by 
law  to  clerks  of  counties  for  copies  and  certificates  of  record  kept  by  them. 
The  superintendent  of  public  works  is  entitled  to  receive  the  following 
fees  for  services  performed  under  this  article,  for  the  use  of  the  State: 
For  filing  each  instrument  or  copy  and  entering  the  same,  twenty-five 
cents ;  for  searching  for  each  paper,  twenty-five  cents ;  and  the  like  fees  for 
certified  copies  of  such  instruments  or  copies  as  are  allowed  by  law  to  be 
charged  by  the  superintendent  of  public  works  for  copies  and  certificates 
of  records  kept  in  his  office.  No  officer  is  required  to  file  or  enter  any  such 
paper,  or  furnish  a  copy  thereof,  or  issue  a  receipt  therefor,  until  his 
lawful  fees  are  paid."  (Lien  Law,  §  234.  See  B.  C.  &  G.  Consolidated 
Laws.) 


CHATTEL  MORTGAGES.  159 

§  21.  Effect  of  failure  to  file. 

By  the  statute,  a  chattel  mortgage,  not  filed  as  prescribed  therein,  is 
void  unless  a  change  of  possession  of  the  property  is  made,  as  to  creditors 
and  subsequent  purchasers  or  mortgagees  in  good  faith.  The  instrument 
is  void  because  the  statute  says  so,  not  because  it  is  tainted  by  any  inherent 
vice.  (Chemung  Canal  Bomh  v.  Payne,  164  N.  Y.  252 ;  Griffin  &  Curtis 
on  Chattel  Mortgages,  p.  77.)  It  is  not  void  as  malum  in  se,  but  as  malum 
prohibitum.  It  may  be  infected  as  to  a  portion  of  the  property  covered 
thereby  and  enforceable  as  to  the  balance.  {Chemwng  Canal  Bank  v. 
Payne,  164  JST.  Y.  252;  Hardin  v.  Dolge,  46  App.  Div.  416,  61  N.  Y. 
Supp.  753.)  As  between  the  parties  thereto  a  mortgage  is  valid  and 
enforceable  without  filing  or  change  of  possession.  {Stephens  v.  Meriden 
Britannia  Co.,  160  N.  Y.  178 ;  Gandy  v.  Collins,  214  N.  Y.  293 ;  Griffin 
&  Curtis  on  Chattel  Mortgages,  p.  77.) 

A  mortgage  not  properly  filed  is  void  only  as  to  the  classes  of  persons 
mentioned  in  the  statute,  namely:  creditors  or  subsequent  purchasers  or 
mortgagees  in  good  faith.  Thus,  the  mortgagee  is  entitled  to  the  mort- 
gaged property  as  against  a  person  wrongfully  taking  the  same,  though  his 
mortgage  is  not  filed.  (Moses  v.  Walker,  2  Hilt.  536.)  And  an  unfiled 
mortgage  upon  chattels  brought  by  the  mortgagor  into  a  firm  of  which  he 
becomes  a  member,  as  his  proportion  of  the  capital,  is  not  void  as  against 
the  other  partners.     (Ru^t  v.  Hauselt,  14  J.  &  S.  22.) 

A  chattel  mortgage  not  properly  filed  is  void  as  to  creditors,  including 
simple  contract  creditors,  whose  debts  were  in  existence  at  any  time  during 
the  default  in  filing.  Whether  the  debt  accrued  before  or  after  the  execu- 
tion of  the  mortgage  is  immaterial.  (Karst  v.  Oane,  136  ]S[.  Y.  316 ; 
Stephens  v.  Perrine,  143  IST.  Y.  476;  Griffin  &  Curtis  on  Chattel  Mort- 
gages, p.  78.)  But  though  the  mortgage  is  void  as  against  a  simple  con- 
tract creditor,  he  is  not  in  a  position  to  avail  himself  of  the  invalidity 
until  he  has  procured,  or  is  in  a  position  to  procure,  a  specific  lien  and 
claim  against  the  property  involved.  (Shilton  v.  Codington,  185  N.  Y. 
80 ;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  79.)  This  means,  ordinarily, 
that  he  must  procure  judgment  and  cause  execution  to  be  issued  against 
the  property  of  the  mortgagor.  (Button  v.  Bathhone,  Sard  &  Co.,  126 
ISr.  Y.  187;  Kitchen  v.  Lowery,  127  IST.  Y.  53.)  The  granting  of  an 
attachment,  however,  is  an  adjudication  of  indebtedness,  and  a  creditor 
armed  with  such  process  may  attack  the  mortgage.  (Ledoux  v.  East  Biver 
Silk  Co.,  19  Misc.  440,  44  N.  Y.  .Supp.  489.)  The  commencement  of  an 
action  by  a  creditor  in  which  a  receiver  is  appointed  may  operate  as  a  sub- 
stitute for  an  execution  or  attachment.  (Kitchen  v.  Lowery,  127  N.  Y. 
53.)     The  doctrine  that  a  general  creditor  cannot  attack  an  unfiled  mort- 


160  CIVIL  LAW  AND  PEACTICE. 

gage  is  simply  a  rule  of  procedure  and  does  not  affect  the  right,  and, 
therefore,  where  the  recovery  of  a  judgment  is  impracticable,  it  is  not  an 
indispensable  requisite  to  enforcing  the  rights  of  the  creditor.  Thus, 
■where  the  creditor,  on  account  of  the  death  of  the  mortgagor,  cannot  obtain 
a  lien  or  claim  upon  the  property,  relief  may  nevertheless  be  secured  in 
equity.  (Matter  of  Munson,  70  Misc.  461,  128  N.  Y.  Supp.  1106.)  A 
creditor  who  does  not  obtain  a  judgment,  but  takes  a  bill  of  sale  of  the 
goods  with  knowledge  or  notice  of  the  existeiice  of  a  mortgage  thereon, 
takes  no  better  title  than  the  mortgagor  had,  and  cannot  attack  the  mort- 
gage. {Davidson  v.  Osborne,  151  App.  Div.  747,  136  N".  Y.  Supp.  247.) 
But  where  a  creditor,  having  a  second  mortgage  on  certain  personal  prop- 
erty, takes  actual  possession  thereof,  in  an  action  by  the  first  mortgagee 
for  the  conversion  thereof,  the  creditor  may  set  up  the  defense  that  the  first 
mortgage  was  not  properly  filed.  In  such  a  case  it  is  held  that,  if  the 
instrument  entitled  the  creditor  to  the  immediate  possession  of  the  prop- 
erty, his  right  to  take  the  same  is  as  absolute  as  that  of  a  creditor  who  has 
proceeded  to  judgment  and  execution.  {Russell  v.  St.  Mart,  180  IST.  Y. 
355.)  An  unfiled  chattel  mortgage  is  valid  as  against  a  judgment  which 
was  entered  pursuant  to  a  fraudulent  scheme  to  cheat  the  creditors  of  the 
judgment  debtor.  {E.  Be  Braekeleer  &  Co.  v.  Schwah eland,  86  Hun,  143, 
33  ]Sr.  Y.  Supp.  212,  affd.,  155  N.  Y.  644.)  But,  if  the  judgment  is  valid, 
the  mortgagee  cannot  complain  that  the  execution  was  irregularly  issued. 
{C rouse  v.  Schoolcraft,  51  App.  Div.  160,  64  IST.  Y.  Supp.  640.)  Knowl- 
edge of  the  existence  of  an  unfiled  mortgage  is  no  answer  to  an  attack 
thereon  by  a  creditor,  and  the  statute  renders  the  mortgage  void  as  to  a 
creditor  whether  he  has  or  has  not  knowledge  of  the  mortgage.  {Best  v. 
Staple,  61  ]Sr.  Y.  71;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  81.) 

A  mortgage  not  properly  filed  is  void  as  against  a  subsequent  purchaser 
or  mortgagee  in  good  faith.  To  show  good  faith  in  a  subsequent  mortgagee 
of  personal  property,  so  as  to  enable  the  holder  thereof  to  avoid  an  unfiled 
mortgage,  it  must  be  proved  by  evidence  dehors  the  instrument  itself  that 
the  second  mortgage  was  given  for  a  valuable  consideration,  or  to  secure 
the  payment  of  an  honest  debt.  {BasMns  v.  Shannon,  3  IT.  Y.  310.) 
Where  a  subsequent  mortgage  was  taken  in  good  faith,  the  fact  that  it  was 
not  properly  filed  does  not  deprive  it  of  the  protection  of  the  statute.  Its 
priority  does  not  depend  upon  filing.  {Witherbee  v.  Taft,  51  App.  Div. 
87,  64  IT.  Y.  Supp.  347.) 

Where  a  person  in  good  faith  buys  mortgaged  chattels,  not  from  the 
mortgagor,  but  from  one  who  is  a  mala  fide  purchaser,  the  last  purchaser 
is  not  one  who  can  attack  the  mortgage  for  failure  to  file.  (Wooster  v. 
Sherwood,  25  IST.  Y.  278.)     Thus,  where  a  wife  gives  a  chattel  mortgage, 
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a  purchaser  or  mortgagee  from  her  husband  is  not  in  a  position  to  attack 
the  mortgage  for  failure  to  file.  (Bah  v.  Shaw,  13  Misc.  181,  34  N.  Y. 
Supp.  5.)  But  where  the  first  purchaser  is  in  good  faith  the  second 
succeeds  to  his  rights  and  can  attack  the  mortgage.  (See  Dillingham  v. 
Bolt  37  N.  Y.  198.) 

A  subsequent  purchaser  or  mortgagee  of  chattels,  having  actual  knowl- 
edge of  an  existing  mortgage  thereon,  is  not  "  in  good  faith,"  and  the  mort- 
gage is  unenforceable  as  against  him.  (Gildersleeve  v.  Landon,  Y3  IST.  Y. 
609;  Gandy  v.  Collins,  214  IST.  Y.  293;  Davidson  v.  Oshorne,  151  App. 
Div.  747,  136  N".  Y.  Supp.  247 ;  Griffin  &  Curtis  on  Chattel  Mortgages, 
p.  82.)  Where  a  second  mortgage  is  given  expressly  subject  to  a  prior  one, 
the  subsequent  mortgagee  is  deemed  to  have  actual  knowledge  of  the  prior 
and  all  its  conditions,  and  cannot  acquire  a  superior  lien.  (Independent 
Brewing  Co.  v.  Durston,  55  Misc.  498,  106  N.  Y.  Supp.  686.)  Where  a 
person  about  to  make  a  loan  on  chattels,  knowing  that  a  prior  unfiled  mort- 
gage on  the  property  has  been  given,  relies  on  the  statement  of  the  mort- 
gagor that  the  prior  mortgage  has  been  paid  without  inquiry  of  the  mortga- 
gee, he  is  not  a  subsequent  mortgagee  in  good  faith.  (Goodwin  v.  Bayerle, 
18  Misc.  62,  41  IST.  Y.  Supp.  20.) 

When  the  act  respecting  the  filing  of  chattel  mortgages  was  first  passed, 
the  term  bona  fide  purchaser  had  acquired  a  settled  meaning  which  did  not 
include  a  person  whose  purchase  was  on  account  of  an  existing  debt  and 
who  parted  with  no  property  or  right  to  obtain  his  conveyance.  (Van 
Heusen  v.  Badcliffe,  17  N.  Y.  580.)  Thus,  it  has  been  consistently  held 
that  a  subsequent  purchaser  or  mortgagee,  where  the  only  consideration  of 
the  transfer  is  an  existing  debt  or  contract,  is  not  in  good  faith  and  cannot 
attack  the  prior  mortgage  on  the  ground  that  it  was  not  properly  filed. 
(Thompson  v.  Van  Vechten,  27  N.  Y.  568;  Griffin  &  Curtis  on  Chattel 
Mortgages,  p.  83.)  Where  a  debtor's  property  is  conveyed  to  trustees  to 
enable  him  to  make  preferences  among  his  creditors,  they  are  not  pur- 
chasers in  good  faith.  (Van  Heusen  v.  Badcliffe,  17  iN".  Y.  580.)  l*J"or 
can  one  purchasing  the  mortgaged  property  from  a  second  mortgagee  for 
an  antecedent  indebtedness,  with  full  knowledge  of  the  prior  mortgage, 
and  of  the  claim  of  a  preference  made  by  the  holders  thereof,  hold  the 
property,  as  against  such  prior  mortgagee.  (Tiffany  v.  Warren,  37  Barb. 
571.) 

Where  personal  property  is  levied  upon  and  sold  under  an  execution, 
the  purchaser  has  the  same  right  as  the  judgment  creditor  to  attack  a  prior 
mortgage  on  the  property;  if  the  mortgage  was  not  properly  filed,  it  is 
ineffectual  as  against  such  a  purchaser,  though  he  had  actual  knowledge 
thereof.  (Porter  v.  Parmley.  52  IST.  Y.  185 ;  Best  v.  Staple,  61  IST.  Y. 
11 
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71.)  A  purchaser  on  an  execution  sale  holds  under  the  judgment  and  is 
entitled  to  the  priority.  Any  other  construction  of  the  statute  would  lead 
to  the  absurdity  that,  while  the  mortgage  is  void  as  to  a  judgment,  such 
judgment  could  not  be  enforced  because,  provided  the  mortgagee  would  at 
any  time  before  sale  upon  the  execution  file  his  mortgage  and  attend  the 
sale  and  give  notice  of  his  mortgage,  no  one  could  purchase  free  therefrom. 
(Best  V.  Staple,  61  N.  Y.  71.)  But,  if  the  sale  is  made  expressly  subject 
to  the  prior  mortgage,  the  purchaser  is  estopped  from  disputing  the  validity 
of  such  a  mortgage.  (Ilorton  v.  Davis,  26  IST.  Y.  495 ;  Porter  v.  Parmley, 
52  jST.  Y.  185.) 

Where  a  second  mortgagee  has  actual  knowledge  of  a  prior  unfiled  mort- 
gage, his  assignee,  though  he  took  the  assignment  of  such  second  mortgage 
in  good  faith  for  value,  cannot  avoid  the  prior  mortgage.  (David  Steven- 
son Brewing  Co.  v.  lia,  12  Misc.  329,  33  IST.  Y.  Supp.  642.)  A  person 
in  possession  of  chattels,  with  a  right  to  such  possession,  inferior  only  to 
the  rights  of  a  mortgagee  thereof,  where  he  is  also  a  creditor  of  the  mort- 
gagor, is  generally  entitled  to  attack  the  mortgage,  though  he  has  not 
secured  judgment  upon  his  debt.  Thus,  a  subsequent  mortgagee  in  pos- 
session, though  he  did  not  take  his  mortgage  in  good  faith,  may,  by  reason 
of  his  right  as  a  creditor,  in  some  cases,  attack  the  prior  mortgage.  (Bus- 
sell  V.  St.  Mart,  180  N.  Y.  355.) 

Under  sections  47,  67  and  70  of  the  Bankruptcy  Act,  a  trustee  in  bank- 
ruptcy is  invested  with  power  to  attack  a  chattel  mortgage  on  the  ground 
that  it  was  not  properly  filed,  though  the  creditors  he  represents  have  not 
procured  judgments.  (Shilton  v.  Codington,  185  IsT.  Y.  80;  Titusville 
Iron  Co.  v.  City  of  New  Yorh,  207  K  Y.  203.) 

§  22.  Transfer  of  chattels  as  affecting  failure  to  file  mortgage. 

Except  as  limited  by  the  Bankruptcy  Act  and  other  special  statutes,  a 
debtor  has  the  right  to  transfer  his  property  to  one  creditor,  giving  such 
creditor  a  preference  to  the  exclusion  of  his  other  creditors.  Thus,  where 
a  mortgagee  has  failed  to  properly  file  his  mortgage,  if,  before  any  lien 
upon  the  mortgaged  property  has  been  acquired  by  a  creditor  or  person 
who  may  attack  the  mortgage,  the  mortgagor  voluntarily  transfers  the 
mortgaged  property  to  the  mortgagee  in  payment  of  the  debt  or  satisfac- 
tion of  the  mortgage,  the  mortgagee  thereby  acquires  a  good  title  to  the 
property.  (Tremaine  v.  Mortimer,  128  N.  Y.  1;  Karst  v.  Gane,  136 
IsT.  Y.  316;  Stephens  v.  Perrine,  143  IST.  Y.  476;  Bowdish  v.  Page,  153 
If.  Y.  104;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  88.)  But,  if  the 
mortgagee  of  an  unfiled  mortgage  acquires  the  mortgaged  property,  not  by 
a  voluntary  transfer  by  the  mortgagor,  by  a  seizure  or  foreclosure  under 
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the  mortgage,  the  mortgagee's  title  is  still  subject  to  the  claims  of  creditors. 
{Stephens  v.  Perrine,  143  IST.  Y.  476 ;  Bussell  v.  St.  Mart,  180  N.  Y.  355 ; 
Matter  of  Munson,  70  Misc.  461,  128  IST.  Y.  Supp.  1106.)  In  such  case, 
however,  the  creditor  cannot  maintain  an  action  at  law  against  the  mort- 
gagee for  the  conversion  of  the  mortgaged  chattels,  but  must  sue  in  equity 
to  set  aside  the  transfer  as  an  obstruction  to  the  collection  of  his  debt. 
{Stephens  v.  Meriden  Brittania  Co.,  160  N.  Y.  178.) 

Where  a  mortgagee  takes  possession  of  the  property  by  virtue  of  the 
mortgage,  advertises  it  for  sale  and  sells  it  to  a  hona  fide  purchaser  before 
the  creditor  of  the  mortgagor  has  acquired  any  lien  upon  or  interest  in 
the  property  by  virtue  of  legal  proceedings,  such  purchaser  obtains  a  valid 
title  which  he  can  maintain  against  a  receiver  of  the  property  of  the  mort- 
gagor appointed  in  proceedings  supplementary  to  execution.  {Merry  v. 
Wilcox,  92  Hun,  210,  36  IST.  Y.  Supp.  1051.) 

Where  a  mortgage  is  unfiled,  and,  therefore,  void  as  to  creditors,  but 
the  creditors  of  the  mortgagor  fail  to  avail  themselves  of  their  right  to 
attack  the  mortgage  until  he  makes  an  assignment  for  the  benefit  of  credit- 
ors, they  lose  their  right  to  levy  upon  his  property,  and  the  assignee  takes 
rights  superior  to  individual  creditors  and  in  trust  for  all  the  creditors. 
{Kitchen  v.  Lowry,  127  N.  Y.  53 ;  Dorthy  v.  Servis,  46  Hun,  628,  13  St. 
Rep.  1.) 

§  23.  Refiling  of  chattel  mortgages. 

Section  235  of  the  Lien  Law  (see  B.  C.  &  G.  Consolidated  Laws),  pro- 
vides for  the  refiling  of  chattel  mortgages  as  follows :  "  A  chattel  mort- 
gage, except  as  otherwise  provided  in  this  article,  shall  be  invalid  as  against 
creditors  of  the  mortgagor,  and  against  subsequent  purchasers  or  mortga- 
gees in  good  faith,  after  the  expiration  of  the  first  or  any  succeeding  term 
of  one  year,  reckoning  from  the  time  of  the  first  filing,  unless, 

1.  Within  thirty  days  next  preceding  the  expiration  of  each  such  term, 
a  statement  containing  a  description  of  such  mortgage,  the  names  of  the 
parties,  the  time  when  and  place  where  filed,  the  interest  of  the  mortgagee 
or  any  person  who  has  succeeded  to  his  interest  in  the  property  claimed  by 
virtue  thereof,  or 

2.  A  copy  of  such  mortgage  and  its  indorsements,  together  with  a  state- 
ment attached  thereto  or  indorsed  thereon,  showing  the  interest  of  the 
mortgagee  or  of  any  person  who  has  succeeded  to  his  interest  in  the  mort- 
gage, is  filed  in  the  proper  oflSce  in  the  city  or  town  where  the  mortgagor 
then  resided,  if  he  is  then  a  resident  of  the  town  or  city  where  a  mortgage 
or  a  copy  thereof  or  such  statement  was  last  filed ;  if  not  such  resident,  but 
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a  resident  of  the  State,  a  true  copy  of  such  mortgage,  together  with  such 
statement,  shall  be  filed  in  the  proper  ofiice  of  the  town  or  city  where  he 
then  resides ;  and  if  not  a  resident  of  the  State,  then  in  the  proper  office 
of  the  city  or  town  where  the  property  so  mortgaged  was  at  the  time  of  the 
execution  of  the  mortgage,  a  copy  of  such  mortgage  and  its  indorsements 
together  with  a  statement  attached  thereto,  or  indorsed  thereon,  showing 
the  interest  of  the  mortgagee,  or  of  any  person  who  has  succeeded  to  his 
interest  in  the  mortgage,  must  be  filed  in  the  same  office  or  offices  where  the 
original  mortgage  or  a  copy  thereof  was  filed  at  the  time  of  the  execution 
of  the  same;  provided,  however,  that  where  mortgagor  was  a  resident  of 
the  borough  of  the  Bronx  in  the  city  of  New  York  at  the  time  of  the 
execution  of  such  mortgage,  then  a  copy  of  such  mortgage  as  above 
described  must  be  filed  in  the  office  of  the  register  of  the  county  of  Bronx 
and  also  in  the  office  of  the  register  of  the  county  clerk,  in  case  there  is  no 
register,  of  such  county  in  said  city  in  which  the  property  so  mortgaged 
was  located  at  the  time  .of  the  execution  of  such  mortgage,  if  not  such 
resident  but  the  property  so  mortgaged  was  located  in  the  borough  of  the 
Bronx  in  said  city  at  the  time  of  the  execution  of  such  mortgage,  then  a 
copy  of  such  mortgage  as  above  described  must  be  filed  in  the  office  of  the 
register  of  the  county  of  Bronx  and  also  in  the  office  of  the  register  of  the 
county  clerk,  in  case  there  is  no  register,  of  such  county  in  said  city  in 
which  the  mortgagor  resided  when  such  mortgage  was  executed ;  provided, 
further,  that  where  the  mortgagor  was  a  resident  of  the  borough  of  the 
Bronx  in  the  city  of  New  York  at  the  time  of  the  execution  of  such  mort: 
gage  and  the  property  so  mortgaged  was  located  in  the  borough  of  the 
Bronx  at  such  time,  then  a  copy  of  such  mortgage  as  above  described  must 
be  filed  in  the  office  of  the  register  of  the  county  of  Bronx  and  need  not 
be  filed  in  any  other  office,  and,  provided  further,  that  where  the  vendee 
of  a  contract  for  the  conditional  sale  of  goods  and  chattels  not  attached  to 
a  building  was  a  resident  of  the  borough  of  the  Bronx  in  said  city  of  New 
York  at  the  time  of  the  execution  of  such  contract,  then  a  copy  of  such 
contract,  together  with  a  statement  as  required  herein  in  the  case  of  chattel 
mortgages,  must  be  filed  in  the  office  of  the  register  of  the  county  of  Bronx ; 
if  not  such  resident,  nor  a  resident  of  any  other  borough  within  the  city 
of  New  York,  nor  of  this  State  at  the  time  of  the  execution  of  such  con- 
tract, but  the  property  so  sold  was  in  the  borough  of  the  Bronx  in  said 
city  when  such  contract  was  executed,  then  a  copy  of  such  contract  and  a 
statement  as  aforesaid  must  be  filed  in  the  office  of  the  register  of  the 
county  of  Bronx.  Except  in  the  city  of  New  York,  the  officer  with  whom 
such  a  renewal  statement  or  copy  of  a  mortgage  is  filed,  shall  upon  request 
issue  to  the  person  filing  the  same  a  receipt  in  writing,  which  shall  contain 
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the  names  of  the  parties  to  the  mstrument  filed,  its  date,  amount  and  the 
date  and  time  of  filing  thereof." 

§  24.  Object  and  construction  of  statute  as  to  refiling. 

The  object  of  the  statute  with  reference  to  the  refiling  of  chattel  mort- 
gages is  to  furnish  a  fair  and  reasonable  notice  to  creditors  and  subsequent 
purchasers  and  to  prevent  their  being  misled  by  the  possession  and  apparent 
absolute  ownership  of  the  mortgagor,  and  is  to  inform  creditors,  pur- 
chasers, etc.,  of  the  extent  of  the  mortgagee's  claim  under  the  mortgage, 
and  thus  to  apprise  them  of  the  interest  of  the  mortgagor  which  they  may 
seek  to  levy  upon,  or  give  credit  to,  or  acquire.  {Beers  v.  Waterhury,  8 
Bosw.  396.)  In  order  to  maintain  the  validity  of  a  chattel  mortgage  as 
against  creditors  and  subsequent  purchasers  and  mortgagees  in  good  faith, 
there  must  be  a  strict  and  rigid  observance  of  the  statutory  requirement. 
(Industrial  Loan  Assoc,  v.  Saul,  34  Misc.  188,  68  N.  Y.  Supp.  837.) 

When  a  creditor  or  subsequent  purchaser  or  mortgagee  in  good  faith 
claims  the  property  in  hostility  to  the  mortgagee,  the  inquiry  is :  Has  the 
mortgagee  complied  with  the  statute  ?  If  not,  the  statute  makes  the  mort- 
gagee void.  The  cause  of  the  omission,  whether  by  design  or  accident,  is 
wholly  immaterial.     (Ely  v.  Carnley,  19  N.  Y.  496.) 

§  25.  Necessity  of  refiling. 

As  against  the  persons  named  in  the  statute,  the  mortgagee  must  refile 
the  mortgage  as  provided  by  section  235  of  the  Lien  Law,  or  take  possession 
of  the  property.  (GriflSn  &  Curtis  on  Chattel  Mortgages,  p.  93.)  Even 
though  the  mortgage  has  become  due  during  the  year  and  the  mortgagor  is 
in  default  so  that  the  absolute  title  to  the  mortgaged  property  has  vested 
in  the  mortgagee,  if  the  mortgagee  permits  the  mortgagor  to  retain  pos- 
session, he  must  refile  the  mortgage.  (Ely  v.  Carnley,  19  N.  Y.  496 ; 
Porter  v.  Farmley,  52  N".  Y.  185 ;  Sloan  v.  National  Surety  Co.,  Ill  App. 
Div.  94,  97  N.  Y.  Supp.  561,  affd.,  188  IsT.  Y.  596.) 

Mortgages  creating  a  lien  upon  real  and  personal  property,  executed  by 
a  corporation  as  security  for  the  payment  of  bonds  issued  by  such  corpora- 
tion, or  by  any  telegraph,  telephone,  or  electric  light  corporation,  and 
recorded  as  a  mortgage  of  real  property  in  each  county  where  such  prop- 
erty is  located  or  through  which  the  line  of  such  telegraph,  telephone  or 
electric  light  corporation  runs,  need  not  be  filed  or  refiled  as  chattel  mort- 
gages.    (Lien  Law,  §  231.    See  B.  C.  &  G.  Consolidated  Laws.) 

A  special  section  of  the  Lien  Law  is  devoted  to  mortgages  on  canal  boats. 
It  provides  as  follows :  "  Every  mortgage  upon  a  canal  boat  or  other 
craft  navigating  the  canals  of  this  State,  filed  as  provided  in  this  article, 
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shall  be  valid  as  against  the  creditors  of  the  mortgagor  and  against  sub- 
sequent purchasers  or  mortgagees  in  good  faith,  as  long  as  the  debt  ■which 
the  mortgage  secures  is  enforceable.  From  the  time  of  filing,  every  such 
mortgage  shall  have  preference  and  priority  over  all  other  claims  and 
liens,  not  existing  at  the  time  of  such  filing."  (Lien  Lav?,  §  236.  See 
B.  C.  &  Q.  Consolidated  Lavs^s.)  The  language  of  this  section  of  the  Lien 
Law  seems  to  render  it  unnecessary  to  refile  such  a  chattel  mortgage. 

§  26.  Time  of  refiling. 

The  refiling  of  a  chattel  mortgage  must  be  v^ithin  the  thirty  days  pre- 
ceding the  expiration  of  one  year  from  the  original  filing.  A  subsequent 
refiling  does  not  avail  the  mortgagee.  {Industrial  Loan  Assoc,  v.  Saul,  34 
Misc.  188,  68  JST.  Y.  Supp.  837.)  A  refiling  before  the  thirty  day  period 
IS  equally  inefficient.  (Newell  v.  Warner,  44  Barb.  258,  reversed  on  other 
grounds,  44  N.  Y.  244.)  Under  section  20  of  the  General  Construction 
Law,  it  seems  that  when  the  last  day  for  refiling  falls  on  Sunday  or  a 
public  holiday,  a  refiling  on  the  following  day  is  sufficient.  (Griffin  & 
Curtis  on  Chattel  Mortgages,  p.  94.) 

§  27.  Statement  of  interest  of  mortgagee  on  refiling. 

The  statute  provides  two  methods  to  continue  the  effectiveness  of  a 
chattel  mortgage.  Either  a  copy  of  the  mortgage  or  a  statement  describing 
the  same  may  be  filed.  But,  in  either  case,  a  statement  of  the  present 
interest  of  the  mortgagee  or  the  holder  of  the  mortgage  must  be  filed.  The 
object  of  the  Legislature  in  providing  for  the  filing  of  a  statement  of  this 
kind  was  to  apprise  creditors  and  persons  dealing  with  the  property,  from 
year  to  year,  of  the  real  interest  of  the  mortgagee  and  the  mortgaged 
property.  (Scott  v.  1,000  Island  Boat  &  Engine  Co.,  134  IST.  Y.  Supp. 
150.)  The  interest  of  the  mortgagee  must  be  stated  with  substantial 
accuracy.  (Marsden  v.  Cornell,  62  N.  Y.  215.)  But,  if  the  mortgagee 
makes  a  statement  in  good  faith,  with  reasonable  care  and  it  is  substantially 
accurate,  he  is  deemed  to  have  complied  with  the  statute,  though  it  is  not 
entirely  definite  and  accurate  to  the  smallest  amount.  (Patterson  v. 
Gillies,  64  Barb.  563.)  An  understatement  of  the  amount  does  not  affect 
the  validity  of  the  mortgage  as  to  the  amount  which  is  stated ;  but  the  mort- 
gagee cannot,  as  against  the  parties  to  be  protected  by  the  statute,  after- 
wards claim  that  any  greater  sum  is  secured  by  the  mortgage  than  is 
mentioned  in  terms  or  by  intelligible  reference  in  the  statement.  (Beers 
v.  Waterhury,  8  Bosw.  396.)  A  statement  is  sufficient  which  refers  to  a 
document  annexed  to  and  filed  with  it,  if  the  two  papers,  read  in  con- 
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uection  with  the  original  mortgage,  disclose  the  interest  of  the  mortgagee 
intelligently.     (Beers  v.  Waterbury,  8  Bosw.  386.) 

§  28.  By  whom  refiling  shall  be  made. 

The  statement  of  the  renewal  of  a  mortgage  must  be  made  by  the  mort- 
gagee or  his  attorney.  A  statement  by  the  mortgagor,  or  other  third  person, 
is  not  sufficient.  (Osborne  v.  Alexander^  40  Hun,  323.)  But  where  the 
statement  is  made  by  the  mortgagor,  it  may  contain  sufficient  to  constitute 
a  new  mortgage  and  thus  be  valid  from  the  time  of  its  filing.  But  the  mere 
indorsement  of  a  certificate  or  acknowledgment  of  the  amount  due  upon  a 
copy  of  the  mortgage  filed  by  the  mortgagor  is  not  the  execution  of  a  new 
mortgage.     (Osborne  v.  Alexander,  40  Hun,  323.) 

§  29.  Effect  of  failure  to  refile. 

A  failure  to  properly  refile  or  renew  a  chattel  mortgage  renders  it  abso- 
lutely void  as  against  the  persons  named  in  the  statute,  that  is,  creditors  or 
subsequent  purchasers  or  mortgagees  in  good  faith.  (Salmon  v.  N orris ^ 
82  App.  Div.  362,  81 IST.  Y.  Supp.  892  j  Griffin  &  Curtis  on  Chattel  Mort- 
gages,  p.  97.)  As  to  such  persons  it  is  of  no  more  force  than  if  it  had  never 
existed;  but,  as  between  the  parties  thereto,  a  mortgage,  although  not 
refiled,  is  valid.  (Stewart  v.  Cole,  43  Hun,  164;  Commercial  Bank  of 
Rochester  v.  Davy,  81  Hun,  230,  30  IST.  Y.  Supp.  718.) 

As  a  general  proposition  only  those  persons  specifically  mentioned  in 
the  statute  can  attack  the  mortgage  for  a  failure  to  refile.  (Wiles  v.  Clapp, 
41  Barb.  645. )  It  is  not  necessary  that  the  mortgage  be  refiled  to  enable 
the  mortgagee  to  maintain  an  action  against  a  third  person  for  taking 
the  chattels  from  the  possession  of  the  mortgagor  within  a  year  from  the 
original  filing.  (Manning  v.  Monaghan,  10  Bosw.  231,  reversed  on  other 
grounds,  28  JST.  Y.  585.) 

A  creditor  can,  as  a  general  proposition,  attack  a  mortgage  for  a  failure 
to  refile  under  the  same  circumstances  as  for  a  failure  to  file  originally. 
If  not  properly  renewed,  the  mortgage  is  void  as  to  creditors,  whether 
judgment  or  simple  contract  creditors,  and  whether  their  debts  accrued 
before,  or  subsequent  to  the  default  in  refiling.  (Thompson  v.  Van 
Vechten,  27  N.  Y.  568 ;  State  Trust  Co.  v.  Casino  Co.,  5  App.  Div.  381, 
39  K  Y.  Supp.  258 ;  Matter  of  Van  Houten,  18  App.  Div.  301,  46  K  Y. 
Supp.  190;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  98.)  A  creditor, 
however,  is  not  generally  in  a  position  to  attack  the  mortgage  until  he  lias 
procured  a  judgment  and  execution  or  some  specific  lien  or  claim  upon 
the  mortgaged  chattels.     (Schwab  Mfg.  Co.  v.  Aieenman,  106  App.  Div, 
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478,  94  N.  Y.  Supp.  729 ;  Cullin  v.  Byder,  44  Misc.  485,  89  N.  Y.  Supp. 
465,  affd..  Ill  App.  Div.  911.)  But  where  the  mortgagor  dies  and  thus 
renders  the  recovery  of  a  judgment  impracticable,  the  mortgage  may  be 
deemed  void  as  to  a  creditor  though  his  claim  is  not  reduced  to  judgment. 
(Matter  of  McOovern,  118  I^.  Y.  Supp.  378.)  And  where  a  warehouse- 
man has  possession  of  the  property  with  a  right  to  sell  it  in  discharge  of 
his  lien  thereon,  he  is  regarded  as  a  judgment  creditor  in  respect  to  assail- 
ing the  mortgage.  (State  Trust  Co.  v.  Casino  Co.,  5  App.  Div.  381,  39 
IsT.  Y.  Supp.  258;  Industrial  Loan  Assoc,  v.  Saul,  34  Misc.  188,  68  K  Y. 
Supp.  837.)  A  creditor  taking  possession  of  the  mortgaged  property 
under  a  second  chattel  mortgage  may  also  be  in  a  position  to  attack  the 
prior  mortgage.     (See  Russell  v.  St.  Mart,  180  'N.  Y.  355.) 

A  mortgage  not  properly  renewed  is  void  as  against  a  subsequent  pur- 
chaser or  mortgagee  in  good  faith  who  takes  his  conveyance  during  the 
default.  (Gibson  v.  Ferris,  30  St.  Eep.  663,  9  IST.  Y.  Supp.  535.)  The 
term  "  subsequent "  as  used  in  section  235  of  the  Lien  Law  means  after 
the  time  for  the  refiling  has  passed.  Thus  a  purchaser  or  mortgagee  of  the 
property  within  one  year  from  the  original  filing  cannot  attack  the  mort- 
gage for  failure  to  refile.  (Meech  v.  Patchin,  14  IST.  Y.  71 ;  Dillingham  v. 
Bolt,  37  N.  Y.  198.)  The  term  "  purchasers,"  as  used  in  the  statute,  is 
not  expressly  limited  to  purchasers  from  the  mortgagor.  Thus,  though  a 
person  taking  his  conveyance  before  the  expiration  of  a  year  from  the 
original  filing  cannot  attack  the  mortgage,  a  bona  fide  purchaser  or  mort- 
gagee, after  the  year,  from  such  purchaser  will  acquire  a  good  title  as 
against  the  mortgagee.  (Dillingham  v.  Bolt,  37  N.  Y.  198 ;  Beshin  v. 
Tergenspan,  32  App.  Div.  29,  52  N.  Y.  Supp.  750.)  The  first  purchaser 
can  thus  convey  a  better  title  than  he  himself  had.  And,  where  a  second 
mortgage  is  given  within  a  year  after  the  filing  of  the  first  mortgage, 
which  was  not  properly  refiled,  on  a  sale  under  the  second  mortgage  after 
the  year,  the  purchaser  takes  a  title  superior  to  the  first.  (Jaqueth  v. 
Merritt,  29  Hun,  584.)  So,  a  subsequent  purchaser  with  actual  knowledge 
thereof  is  not  in  a  position  to  attack  a  prior  mortgage,  but  this  does  not 
prevent  him  from  giving  to  a  purchaser  from  him,  ignorant  of  the  existence 
of  the  mortgage,  who  pays  a  valuable  consideration  for  the  chattel,  a  title 
free  from  the  operation  of  the  mortgage.  (Marsden  v.  Cornell,  62  IT.  Y. 
215.)  Upon  the  death  of  the  mortgagor,  a  purchaser  in  good  faith  from 
his  executor,  administrator  or  person  succeeding  to  the  mortgagor's  equity 
of  redemption,  may  attack  the  mortgage  not  refiled.  (Griffin  &  Curtis  on 
Chattel  Mortgages,  p.  100.) 

A  purchaser  or  mortgagee  of  chattels,  where  the  sole  consideration  for 
the  conveyance  is  an  antecedent  debt,  is  not  a  purchaser  in  good  faith  and 
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cannot  attack  the  mortgage  for  failure  to  refile,  {Jones  v,  Graham,  77 
JST.  Y.  628.)  A  subsequent  purchaser  or  mortgagee,  with  actual  knowledge 
of  a  prior  mortgage  upon  the  property,  cannot  be  considered  a  purchaser 
in  good  faith  and  cannot  avoid  the  mortgage  because  the  mortgagee 
neglected  to  properly  refile  the  same.  {Hill  v.  Beehe,  13  IST.  Y.  556 ;  Lewis 
V.  Palmer,  28  N.  Y.  271;  Mach  v.  Phelan,  92  N.  Y.  20.)  To  charge  a 
purchaser  of  mortgaged  property,  as  subordinate  to  the  mortgage,  on  the 
ground  of  actual  notice,  where  the  purchase  is  made  after  the  expiration 
of  the  one  year  and  no  renewal  is  filed,  it  is  not  enough  to  show  that  the 
purchaser  knew  of  the, original  mortgage;  it  must  be  shown  that,  when  he 
purchased  after  the  expiration  of  the  year,  he  knew  or  had  notice  that  the 
mortgage  debt  had  not  been  paid.    {Power  v.  Freeman,  2  Lans.  127.) 

Where  a  creditor  of  a  mortgagor  levies  upon  and  sells  the  mortgaged 
property  under  an  execution,  the  purchaser  succeeds  to  the  rights  of  the 
creditor,  and,  though  h«  has  knowledge  of  the  mortgage,  he  may  attack  the 
same,  if  the  mortgagee  has  omitted  the  duty  of  refiling.  {McCrea  v. 
Hopper,  35  App.  Div.  572,  55  N.  Y.  Supp.  136.)  But  where  the  sale  is 
made  expressly  subject  to  the  lien  of  the  mortgage,  the  purchaser  takes 
subject  to  the  mortgage  and  cannot  object  to  the  mortgagee's  failure  to 
refile.     {McCrea  v.  Hopper,  35  App.  Div.  572,  55  IST.  Y.  Supp.  136.) 

A  person  who  pays  a  judgment  rendered  against  him  for  the  conversion 
of  a  chattel  acquires  title  to  the  chattel,  but  he  is  not  a  purchaser  in  good 
faith  within  the  meaning  of  the  chattel  mortgage  statute  and  cannot  attack 
a  prior  mortgage  on  the  ground  that  it  was  not  properly  refiled.  {Marsden 
v.  Cornell  62  JST.  Y.  215.) 

§  30.  Change  of  possession  of  property  in  lieu  of  refiling. 

Where  the  mortgagee  takes  the  mortgaged  property  into  his  possession 
before  the  expiration  of  a  year  from  the  original  filing,  it  is  not  necessary 
for  the  preservation  of  his  rights  that  he  refile  or  renew  the  mortgage. 
{Porter  v.  Parmley,  52  K  Y.  185 ;  Breeze  v.  Bayne,  202  I^T.  Y.  206 ; 
GrifSn  &  Curtis  on  Chattel  Mortgages,  p.  103.)  And,  if  the  mortgagor 
voluntarily  transfers  the  mortgaged  chattels  to  the  mortgagee  in  partial  or 
in  full  discharge  of  the  mortgagee's  debt  before  the  creditor  obtains  an 
execution  or  specific  lien  upon  the  property,  the  mortgagee's  title  will  be 
sustained  though  the  mortgage  was  not  refiled.  {Tremaine  v.  Mortimer, 
128  N.  Y.  1 ;  Commercial  Bank  of  Rochester  v,  Davy,  81  Hun,  200,  30 
1S[.  Y.  Supp.  718.)  The  possession  of  a  mortgagee  under  a  chattel  mort- 
gage, which  renders  refiling  thereof  unnecessary,  must  be  an  actual  and 
continued  change  of  possession  which  is  open  and  public.     {Farmers'  L.  & 
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T.  Co.  V.  Baker,  20  Misc.  387,  46  IST.  Y.  Supp.  266.)  Mere  words  do  not 
constitute  a  change  of  possession.  (GrifBn  &  Curtis  on  Chattel  Mortgages, 
p.  104.) 

§  31.  Fraudulent  chattel  mortgages. 

As  a  general  proposition,  where  a  chattel  mortgagor  is  permitted  by  an 
agreement  with  the  mortgagee  to  dispose  of  the  mortgaged  property  and 
to  use  the  proceeds  thereof  for  his  own  benefit,  the  mortgage  is  fraudulent 
and  ineffectual  as  against  creditors  of  the  mortgager.  ( Griswold  v.  Shel- 
don, 4  1^.  Y.  581 ;  Skilton  v.  Codington,  185  N.  Y.  80 ;  Zartman  v.  First 
National  Bank,  189  IST.  Y.  267;  Baillargeon  v.  Dumoulin,  165  App.  Div. 
730,  151  ISr.  Y.  Supp.  112 ;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  108.) 
Such  fraudulent  arrangements  may  or  may  not  be  contained  in  the  mort- 
gage. A  mortgage  in  the  usual  form  is  void  as  to  creditors,  where  such 
unlawful  agreement  exists  between  the  parties,  though  it  is  not  expressed 
in  words.  (Brackett  v.  Harvey,  91  'S.  Y.  214 ;  Hangen  v.  Hachemeister, 
114  ]Sr.  Y.  566;  Spurr  v.  Hall,  46  App.  Div.  454,  61  K  Y.  Supp.  854.) 
Such  an  agreement  may  be  inferred  from  the  fact  that  the  mortgagee  has 
permitted  sales  to  be  made  for  the  use  of  the  mortgagor.  (Griffin  &  Curtis 
on  Chattel  Mortgages,  p.  110.) 

The  question  frequently  arises  in  connection  with  a  mortgage  upon  a 
stock  of  goods.  Where  the  mortgagor  has  the  power  to  continue  the  busi- 
ness and  sell  the  goods  in  the  same  manner  as  before  the  execution  of  the 
mortgage,  with  power  to  use  the  proceeds  for  the  support  of  himself  and 
family,  and  the  purchase  of  new  goods,  the  mortgage  is  general  fraudulent. 
(Bracket  v.  Harvey,  91  N.  Y.  214.)  A  method,  however,  is  now  outlined 
by  statute,  which  the  parties  may  follow,  and  thus  escape  the  strictness  of 
the  rules  here  stated.  Section  45  of  the  Personal  Property  Law  (see 
B.  C.  &  G.  Consolidated  Laws)  permits  a  chattel  mortgage  on  a  stock  of 
goods  to  be  given  under  certain  circumstances.  Its  provisions  are  as  fol- 
lows :  "  Liens  upon  merchandise  or  the  proceeds  thereof  created  by  agree- 
ment for  the  purpose  of  securing  the  repayment  of  loans  or  advances  made 
or  to  be  made  upon  the  security  of  said  merchandise  and  the  payment  of 
commissions  or  other  charges  provided  for  by  such  agreement,  shall  not  be 
void  or  presumed  to  be  fraudulent  or  void  as  against  creditors  or  otherwise, 
by  reason  of  want  of  delivery  to  or  possession  on  the  part  of  the  lienor, 
whether  such  merchandise  shall  be  in  existence  at  the  time  of  the  creation 
of  the  lien  or  shall  come  into  existence  subsequently  thereto  or  shall  sub- 
sequently thereto  be  acquired"  by  the  person  creating  the  lien,  provided 
there  shall  be  placed  and  maintained  in  a  conspicuous  place  at  the  entrance 
of  every  building  or  place  in  or  at  which  such  merchandise,  or  any  part 
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thereof,  shall  be  located,  kept  or  stored,  a  sign  on  which  is  printed  in  legible 
English  the  name  of  the  lienor  and  a  designation  of  said  lienor  as  lienor, 
factor  or  consignee,  and  provided,  further,  that  a  notice  of  the  lien  is  filed, 
stating : 

"  1.  The  name  of  the  lienor,  and  the  name  under  which  the  lienor  does 
business,  if  an  assumed  name ;  the  principal  place  of  business  of  the  lienor 
within  the  State;  and,  if  the  lienor  is  a  partnership  or  association,  the 
names  of  the  partners,  and,  if  a  corporation,  the  State  under  whose  laws  it 
was  organized. 

"  2.  The  name  of  the  person  creating  the  lien,  and  the  interest  of  such" 
person  in  the  merchandise,  as  far  as  known  to  the  lienor. 

"  3.  The  general  character  of  the  merchandise  subject  to  the  lien  or 
which  may  become  subject  thereto,  and  the  period  of  time  during  which 
such  loans  or  advances  may  be  made  under  the  terms  of  the  agreement 
creating  the  lien. 

"  Such  notice  must  be  verified  by  the  lienor  or  his  agent,  to  the  effect 
that  the  statements  therein  contained  are  true  to  his  knowledge.  It  must 
be  filed  with  the  officer  designated  in  section  two  hundred  and  thirty-two 
of  the  Lien  Law,  in  every  town  or  city  where  the  merchandise,  subject  to 
the  lien,  or  any  part  thereof,  is  or  at  any  time  shall  be  located,  kept  or 
stored,  and  also  in  the  town  or  city  where  the  principal  office  or  place  of 
business  of  the  lienor  within  the  State  is  or  at  any  time  shall  be  located. 
Such  officers  shall  file  every  such  notice  presented  to  them  for  that  purpose 
and  shall  endorse  thereon  its  number  and  the  time  of  its  receipt.  They 
shall  enter  in  a  book  provided  for  that  purpose,  in  separate  columns,  the 
names  of  the  parties  named  in  each  notice  so  filed  under  the  head  of 
'  owners  '  and  '  lienors,'  the  number  of  such  notice  and  the  filing  thereof, 
and  the  general  character  of  the  merchandise  as  therein  stated.  The 
names  of  the  persons  creating  the  liens,  as  stated  in  the  notice,  shall  be 
arranged  in  alphabetical  order  under  the  head  of  '  owners.'  Such  officers 
at  the  time  of  filing  such  notice  shall  upon  request  issue  to  the  person 
filing  the  same  a  receipt  in  writing,  containing  the  substance  of  the  entries 
or  to  be  made  as  hereinabove  provided.  Such  officers  shall  be  entitled  to 
receive  for  their  services  hereunder  fees  at  the  same  rates  as  provided  in 
section  two  hundred  and  thirty-four  of  the  Lien  Law. 

"  Such  notice  may  be  filed  at  any  time  after  the  making  of  the  agree- 
ment, and  shall  be  effectual  from  the  time  of  the  filing  thereof  as  against 
all  rights  of  third  parties  thereafter  arising.  Upon  the  payment  or  satis- 
faction of  indebtedness  secured  by  any  lien  specified  in  this  section,  the 
lienor  or  his  legal  representative,  upon  the  request  of  any  person  interested 
in  the  said  merchandise,  must  sign  and  acknowledge  a  certificate  setting 
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forth  such  payment  or  satisfaction.  The  officer  or  officers  with  whom  the 
notice  of  lien  is  filed  must,  on  receipt  of  such  certificate  or  a  copy  thereof 
certified  as  required  by  law,  file  the  same  in  his  office  and  write  the  word 
'  discharged '  in  the  book  where  the  notice  of  lien  is  entered  opposite  the 
entry  thereof,  and  the  lien  is  thereby  discharged. 

"  If  the  agreement  creating  such  lien  shall  also  give  the  lienor  the  right 
to  or  lien  upon  accounts  receivable  resulting  from  or  which  may  result 
from  a  sale  or  sales  of  the  merchandise  subject  to  the  lien,  or  of  part  of 
such  merchandise,  such  right  of  lien  shall  not  be  void  or  ineffectual  as 
aginst  creditors  or  otherwise,  by  reason  of  want  of  possession  of  any  of 
such  account  on  the  part  of  the  lienor  or  by  reason  of  failure  to  make  or 
deliver  a  further  assignment  of  any  such  account,  provided  a  bill,  invoice, 
statement  or  notice  shall  be  mailed,  sent  or  delivered  to  the  person  owing 
such  account  receivable,  stating  or  indicating  that  the  account  is  payable 
to  the  lienor,  and  such  mailing,  sending  or  delivery  of  such  bill,  invoice, 
statement  or  notice  shall  have  the  same  effect  as  a  formal  assignment  of 
such  account  to  the  lienor  named  therein." 

A  transfer  of  personal  property,  made  in  trust  for  the  use  of  the  person 
making  it,  is  void  as  against  the  existing  or  subsequent  creditors  of  such 
person.  (Personal  Property  Law,  §  34.)  This  statute  does  not  vitiate  a 
chattel  mortgage  given  by  a  debtor  to  one  of  his  creditors,  though  the 
surplus  of  the  property,  after  satisfaction  of  the  creditor's  demand,  is  to 
be  returned  to  the  mortgagor.  (Dunham  v.  Whitehead,  21  N.  Y.  131.) 
It  is  a  customary  provision  of  a  chattel  mortgage  that  the  surplus  shall  be 
returned  to  the  mortgagor.  The  statute  covers  only  passive  trusts  for  the 
exclusive  use  of  the  grantor,  or  where  the  use  of  the  grantor  is  the  chief 
purpose,  and  has  no  application  to  trusts  which  are  only  incidental,  and 
are  expressed,  or  result  to  the  use  of  the  grantor,  after  the  exercise  of  the 
primary  purpose,  which  is  lawful.  (Delaney  v.  Valentine,  154  IST.  Y. 
692.)  A  chattel  mortgage  given  to  a  creditor  to  secure  the  debts  of  such 
creditor  and  certain  other  creditors  of  the  mortgagor,  though  his  property 
is  not  sufficient  to  pay  all  of  his  creditors,  is  not  necessarily  fraudulent  or 
void  by  reason  of  the  statute,  where  it  was  given  and  received  in  good  faith 
without  fraudulent  intent  on  the  part'  of  either  party.  (Delaney  v. 
Valentine,  154  IST.  Y.  692.) 

From  earliest  times,  transfers  of  property  made  with  the  intent  to  delay, 
hinder  or  defraud  the  creditors  of  the  owner,  have  been  deemed  void  as  to 
such  creditors.  The  rule  is  now  embodied  in  section  35  of  the  Personal 
Property  Law,  providing:  "Every  transfer  of  any  interest  in  personal 
property,  or  the  income  thereof,  and  every  charge  on  such  property  or 
income,  made  with  the  intent  to  hinder,  delay  or  defraud  creditors  or  other 
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persons  of  their  lawful  suits,  damages,  forfeitures,  debts  or  demands,  and 
every  bond  or  other  evidence  of  debt  given,  suit  commenced,  or  decree  or 
judgment  suffered,  writh  such  intent,  is  void  as  against  every  person  so 
hindered,  delayed  or  defrauded."  To  avoid  the  mortgage  the  creditor  must 
show,  not  only  the  fraudulent  purpose  of  the  mortgagor,  but  that  the  mort- 
gagee was  a  party  to  the  fraud  and  took  the  mortgage  with  such  unlawful 
intent.  {Zoeller  v.  Riley,  100  N.  Y.  103;  Hyde  v.  Bloomingdale,  23 
Misc.  728,  51  JST.  Y.  Supp.  1025.)  A  husband  honestly  indebted  to  his 
wife  may  give  her  a  chattel  mortgage  to  secure  the  debt,  although  at  the 
time  of  executing  it  he  is  unable  to  pay  his  debts  in  full ;  and  when  it  is 
found  by  the  jury  that  the  mortgage  was  given  with  honest  intent,  and 
not  for  the  purpose  of  hindering,  delaying  or  defrauding  creditors,  it  is 
valid.  {Manchester  v.  Tihhetts,  121  IS".  Y.  219 ;  Spaulding  v.  Eeyes,  125 
K.  Y.  113.)  But  dealings  between  a  husband  and  wife  which  resulted  in 
the  appropriation  of  the  husband's  property  for  the  payment  of  a  debt 
claimed  to  be  due  to  the  wife,  to  the  exclusion  of  other  creditors,  furnish 
uncommon  opportunities  for  the  perpetration  of  fraud,  and  are  carefully 
and  critically  criticized.  {Stanley  v.  Nai,  Union  Bank,  115  N".  Y.  122.) 
The  fact  that  the  statement  of  the  amount  secured  by  a  mortgage  is  incor- 
rect does  not  per  se  render  the  mortgage  fraudulent.  {Miller  v.  Lockwood, 
32  ]Sr.  Y.  293 ;  Frost  v.  Warren,  42  N.  Y.  204;  Griffin  &  Curtis  on  Chattel 
Mortgages,  p.  122.)  But  an  overstatement  of  the  sum  is  a  badge  of  fraud, 
and  may  afford,  together  with  the  other  circumstances  in  the  case,  ground 
upon  which  the  jury  may  find  the  mortgage  fraudulent.  {Miller  v.  Lock- 
wood,  32  N.  Y.  293.)  If  held  fraudulent  by  reason  of  an  excessive  state- 
ment of  the  debt,  it  is  not  available  to  the  mortgagee,  even  for  the  amount 
actually  due. 

The  consideration  given  for  a  chattel  mortgage  is  always  a  highly 
important  circumstance  in  ascertaining  whether  it  was  given  in  fraud  of 
creditors,  but  it  is  by  no  means  conclusive.  A  mortgage  may  be  held 
fraudulent  though  based  upon  a  valuable  consideration,  for,  to  be  valid,  it 
is  essential  that  it  be  also  given  in  good  faith.  {Billings  v.  Russell,  101 
N.  Y.  226.)  Upon  the  other  hand  it  is  expressly  provided  by  statute  that 
"  a  transfer  or  charge  shall  not  be  adjudged  fraudulent  as  against  creditors 
or  purchasers,  solely  on  the  ground  that  it  was  not  founded  on  a  valuable 
consideration.     (Personal  Property  Law,  §  38.) 


§  32.  Who  may  attack  fraudulent  mortgage. 

A  creditor  at  large  of  a  mortgagor  is  not  in  a  position  to  attack  a  mort- 
gage given  by  his  debtor;  he  must  first  procure  a  judgment  and  execution 
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or  some  specific  lien  against  the  property.  {Shilton  v.  Codington,  86  App. 
Div.  166,  83  N.  Y.  Supp.  351,  reversed  on  other  grounds,  185  JST.  Y.  80.) 
By  attaching  the  property  as  that  of  the  mortgagor,  he  acquires  a  lien 
thereon  and  may  impeach  the  title  of  the  mortgagee.  (Frost  v.  Mott,  34 
N.  Y.  253.)  A  creditor  with  a  judgment  rendered  by  a  justice  of  the 
peace  may  attack  a  chattel  mortgage  given  by  his  debtor,  and  may  do  so 
though  the  judgment  is  obtained  upon  attachment.  (Bailey  v.  Burton, 
8  Wend.  339.)  Where  the  creditor  has  a  mortgage  to  secure  his  debt,  he 
may  attack  a  prior  mortgage  upon  the  same  property  on  the  ground  that  it 
is  fraudulent  as  to  the  creditors  of  the  mortgagor.  (Anderson  v.  Sunn, 
5  Hun,  79.)  If  the  creditor  has  levied  upon  personal  property  of  his 
debtor  under  a  valid  judgment,  he  may  bring  a  suit  in  equity  in  aid  of  his. 
execution  to  procure  an  adjudication  that  a  chattel  mortgage  upon  such 
property  is  void  as  against  his  judgment.  And  where  the  mortgagee  takes- 
possession  of  and  sells  the  mortgaged  property  before  the  creditor  obtains 
a  judgment  and  execution  against  the  same,  the  creditor  can  compel  the 
mortgagee  to  account  for  the  value  thereof.  (Pfeiffer  v.  Roe,  108  App. 
Div.  54,  95  N.  Y.  Supp.  1014.) 

By  virtue  of  section  19  of  the  Personal  Property  Law  certain  representa- 
tive persons  are  authorized  to  assail  mortgages  as  against  their  benefi- 
ciaries. The  statute  provides  as  follows :  "  An  executor,  administrator), 
receiver,  assignee  or  trustee,  may,  for  the  benefit  of  creditors  or  others 
interested  in  personal  property,  held  in  trust,  disaffirm,  treat  as  void  and 
resist  any  act  done,  or  transfer  or  agreement  made  in  fraud  of  the  rights 
of  any  creditor,  including  himself,  interested  in  such  estate,  or  property, 
and  a  person  who  fraudulently  receives,  takes  or  in  any  manner  interfere^ 
with  the  personal  property  of  a  deceased  person,  or  an  insolvent  corpora- 
tion, association,  partnership  or  individual  is  liable  to  such  executor, 
administrator,  receiver  or  trustee  for  the  same  to  the  value  thereof,  and 
for  all  damages  caused  by  such  act  to  the  trust  estate.  A  creditor  of  a 
deceased  insolvent  debtor,  having  a  claim  against  the  estate  of  such  debtor, 
exceeding  in  amount  the  sum  of  $100,  may,  without  obtaining  a  judgment 
on  such  claim,  in  like  manner  for  the  benefit  of  himself  and  other  creditors 
interested  in  said  estate,  disaffirm,  treat  as  void  and  resist  any  act  done  or 
conveyance,  transfer  or  agreement  made  in  fraud  of  creditors  or  maintain 
an  action  to  set  aside  such  act,  conveyance,  transfer  or  agreement.  Such 
claim,  if  disputed,  may  be  established  in  such  action.  The  judgment  in 
such  action  may  provide  for  the  sale  of  the  property  involved,  when  a  con- 
veyance or  transfer  thereof  is  set  aside,  and  that  the  proceeds  thereof  be 
brought  into  court  or  paid  into  the  proper  surrogate's  court  to  be  admin- 
istered according  to  law." 
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§  33.  Right  of  mortgagor  to  transfer  mortgaged  property. 

Before  default  in  the  payment  of  a  chattel  mortgage,  a  mortgagor  may 
sell  or  mortgage  the  property,  and  the  purchaser  may  hold  the  same  subject 
to  the  mortgage.  Such  a  purchaser  may  again,  before  default,  sell  and 
deliver  to  another,  with  the  like  effect,  and  in  such  case  the  remedy  of  the 
mortgagee,  upon  maturity  of  a  mortgage  debt,  is  to  follow  the  property 
and  recover  it  from  the  possession  of  the  last  purchaser.  (Porter  v.  Farm- 
ley,  43'  How.  Pr.  445,  reversed  on  other  grounds,  52  !N".  Y.  185  ;  Griflfin  & 
Curtis  on  Chattel  Mortgages,  p.  126.)  If  a  second  mortgagor,  who  took 
his  mortgage  before  default  in  the  first,  seizes  the  property  under  his  mort- 
gage after  the  mortgagor  defaults  in  the  first,  he  is  liable  to  the  latter  for 
conversion.     (Kleinherger  v.  Brown,  26  J.  &  S.  4,  8  IST.  Y.  Supp.  866.) 

After  default,  the  mortgagor  loses  all  legal  title  to  the  mortgaged  prop- 
erty; he  cannot  sell  or  mortgage  it.  But  he  may,  even  then,  transfer  his 
possession  together  with  his  equity  of  redemption.  (Kitchen  v.  Lowry, 
127  IST.  Y.  53 ;  Tremame  v.  Mortimer,  128  IST.  Y.  1.)  Even  after  the  mort- 
gagee has  taken  possession  of  the  property,  the  mortgagor  has  a  beneficial 
interest  therein  which  he  may  convey.  (Tremaine  v.  Mortimer,  128 
K  Y.  1.) 

A  mortgagor  of  personal  property  may  not  always  be  bound,  at  the  peril 
of  being  charged  with  fraud,  to  disclose  whether  the  property  is  encum- 
bered; the  mortgagee  may  search  the  clerk's  office  and  protect  himself 
against  prior  mortgages.  But,  if  the  subsequent  mortgagee,  at  the  time  of 
taking  his  mortgage,  inquire  of  the  mortgagor  whether  there  are  prior 
mortgages  upon  the  property  and  the  mortgagor  falsely  asserts  that  there 
are  none,  fraud  may  be  predicated.     (Lynch  v.  Tihhits,  24  Barb.  51.) 

The  mortgagor,  by  selling  the  mortgaged  property  without  the  consent 
of  the  mortgagee,  may  render  himself  liable  to  criminal  prosecution.  Sec- 
tion 940  of  the  Penal  Law  provides :  "  A  person,  who,  having  theretofore 
executed  a  mortgage  of  personal  property,  or  any  instrument  intended  to 
operate  as  such,  sells,  assigns,  exchanges,  secretes  or  otherwise  disposes  of 
any  part  of  the  property,  upon  which  the  mortgage  or  other  instrument  is 
at  the  time  a  lien,  with  intent  thereby  to  defraud  the  mortgagee  or  a  pur- 
chaser thereof,  is  guilty  of  a  misdemeanor."  To  secure  a  conviction  under 
this  section  of  the  Penal  Law,  it  must  be  shown  that  the  act  of  the 
defendant  in  disposing  of  the  property  was  "  with  intent  to  defraud," 
(People  V.  Staion,  79  App.  Div.  634,  80  IST.  Y.  Supp.  2.)  If  the  mort- 
gagee gave  the  mortgagor  absolute  permission  to  sell  the  property,  no 
conviction  can  be  had;  but  where  the  permission  was  only  to  enable  the 
mortgagor  to  pay  the  mortgage  and  the  mortgagor,  with  fraudulent  intent. 
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planned  to  sell  and  convert  the  proceeds  to  his  own  use,  he  may  be  con- 
victed.    (MilUchamp  v.  People^  14  M^'eek,  Dig.  252.) 

§  34.  Right  of  mortgagee  to  maintain  action  for  damages. 

A  mortgagor,  entitled  to  the  possession  of  mortgaged  property,  rnay 
maintain  an  action  for  its  recovery  or  for  damages  for  its  conversion, 
even  against  the  mortgagee.  (Moore  v.  Prentiss  Tool  and  Supply  Co., 
133  N.  Y.  144.)  Where  the  mortgagee  has  not  insisted  upon  the  pos- 
session of  the  mortgaged  property,  the  mortgagor  may  maintain  an  action 
against  a  third  party  for  the  recovery  of  possession  of  the  property,  though 
he  has  defaulted  in  the  payment  of  the  mortgage.  (Burns  v.  Wmchell, 
44  Hun,  261,  7  St.  Eep.  640;  GrifiBn  &  Curtis  on  Chattel  Mortgages, 
p.  128.) 

After  default  in  the  payment  of  the  mortgage,  the  mortgagor  has  no 
legal  rights  in  the  mortgaged  property,  and  can,  therefore,  maintain  no 
action  at  law  against  the  mortgagee;  his  only  remedy  is  in  an  action  to 
redeem  the  mortgage.  (Casserly  v.  WUherhee,  119  N".  Y.  522;  Darrow  v. 
Wendelstadt,  43  App.  Div.  426,  60  N".  Y.  Supp.  174 ;  Griffin  &  Curtis  on 
Chattel  Mortgages,  p.  129.)  He  cannot  sue  the  mortgagee  for  damages 
on  the  ground  that  the  latter  has  made  a  wrongful  or  unfair  sale  of  the 
property.  (Stoddart  v.  Dennison,  38  How.  Pr.  296,  7  Abb.  Pr.  N".  S. 
309.)  But  where  there  is  a  surplus  arising  from  the  sale  of  the  property, 
it  may  be  recovered  in  an  action  at  law.  If  the  mortgagee  takes  the 
property  before  default  when  he  has  no  right  to  do  so,  as  where  he  assumes 
to  take  it  under  the  "  danger  clause  "  when  he  does  not  in  good  failh 
deem  himself  unsafe,  or  where  a  demand  for  the  return  of  the  property 
is  necessary  before  seizure  and  no  demand  is  made,  the  mortgagor  may 
recover  the  property  or  its  value  of  the  mortgagee.  Or,  if  the  mortgage  is 
discharged  as  to  certain  articles  originally  covered,  the  mortgagee  will 
be  liable  for  conversion  if  he  takes  the  same.  (Griffin  &  Curtis  on 
Chattel  Mortgages,  p.  130.)  In  an  action  before  default  by  the  mort- 
gagor against  the  mortgagee  for  the  conversion  of  the  property,  the  dam- 
ages recoverable  are  the  value  of  the  property  less  the  amount  of  the  debt. 
But,  where  the  action  is  against  a  stranger,  the  mortgagor  can  recover 
the  whole  value.     (Bussell  v.  Butterfield,  21  Wend.  300.) 

§  35.  When  mortgagor  deemed  in  default. 

The  mortgagor  is  in  default  if  he  permits  the  time  appointed  for  pay- 
ment to  pass  without  making  the  required  payment.  The  title  of  the 
mortgagee  to  the  mortgaged  property  then  becomes  absolute,  leaving  the 
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mortgagor  a  mere  equity  of  redemption.  Where  no  time  is  specified  in 
the  mortgage  for  the  payment  of  the  debt,  it  is  payable  immediately  and 
no  demand  is  necessary  before  taking  possession  or  foreclosing  the  mort- 
gage. (Steams  v.  Oberle,  47  Misc.  349,  94  N.  Y.  Supp.  37 ;  Griffin  & 
•Curtis  on  Chattel  Mortgages,  p.  135.)  Or,  where  the  mortgage  specifies 
an  impossible  time  for  payment,  in  legal  effect  it  is  the  same  as  though 
no  time  is  specified,  and  it  is  due  immediately.  (Fuller  v.  Acher,  1  Hill 
473.)  Where  a  mortgage  is  payable  upon  demand,  the  title  to  the  mort- 
gaged property  becomes  absolute  in  the  mortgagee  upon  a  demand. 
[(Hulsen  v.  Walter ^  34  How.  Pr.  385.)  Though  a  demand  may  be  neces- 
sary as  between  the  parties  to  a  mortgage  payable  on  demand,  it  is  not  a 
necessary  prerequisite  to  an  action  to  recover  the  property  from  one 
wrongfully  taking  the  same.  (Brown  v.  Cook,  3  E.  D.  Smith,  123.)  A 
mortgage  payable  one  day  after  it  is  made  is  not  payable  on  demand,  and 
no  demand  is  necessary  before  the  commencement  of  an  action  to  recover 
possession  of  the  mortgaged  property.  (Brochman  v.  Buell,  16  Daly,  90, 
9  ]Sr.  Y.  Supp.  895.) 

Where  default  is  made  in  the  payment  of  one  installment  of  a  mort- 
gage payable  in  installments,  and  the  mortgage  provides  that,  upon  default 
in  one  installment,  the  mortgage  debt  shall  become  due,  the  mortgagee 
may  seize  the  property  or  otherwise  enforce  the  mortgage.  (Bauman  v. 
Cornez,  15  Daly,  450,  8  N.  Y.  Supp.  480.)  But  where  the  mortgage  does 
not  become  due  upon  default  in  the  payment  of  one  installment  and  the 
right  to  enforce  the  mortgage  is  not  given  the  mortgagee  until  the 
maturity  of  the  entire  debt,  though  the  mortgagee  might  sue  to  recover 
the  installment,  he  is  not  in  a  position  to  enforce  the  default  by  a  seizure 
of  the  property  or  foreclosure  of  the  mortgage  merely  because  the  mort- 
gagor has  defaulted  in  one  installment.  (Earle  v.  Qorham  Mfg.  Co.,  2 
App.  Div.  460,  37  N.  Y.  Supp.  1037;  Abramson  v.  Potts,  69  Misc.  64, 
125  N.  Y.  Supp.  1012.)  If  the  mortgagor  is  in  default  by  failure  to 
pay  one  installment,  he  cannot  redeem  without  a  tender  of  the  whole  debt, 
though  by  a  tender  and  acceptance  of  the  unpaid  installment  the  forfeit- 
[ure  is  waived  and  the  mortgagor  resumes  his  original  status  under  the 
mortgage.  (Earle  v.  Gorham  Mfg.  Co.,  2  App.  Div.  460,  37  N.  Y.  Supp. 
1037.) 

A  chattel  mortgage  sometimes  contains  a  clause  to  the  effect  that  if 
execution  is  levied  against  the  mortgaged  property  or  if  the  mortgagor 
suffers  or  permits  an  attachment  to  be  levied  against  such  property,  the 
mortgage  shall  thereupon  become  due  and  enforceable.  Such  a  clause  is 
valid,  and,  where  an  officer  levies  upon  the  property  under  such  process, 
ithe  right  to  the  possession  of  the  goods  vests  in  the  mortgagee  and  he 
12 
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is  entitled  thereto  as  against  the  officer.  {Bryan  v.  Smith,  13  Daly,  331.) 
A  clause  of  such  nature  generally  refers  to  process  against  the  mortgaged 
chattels,  and  the  mortgage  does  not  become  due  by  a  levy  upon  prop- 
erty of  the  mortgagor  not  covered  by  the  mortgage.  (Robertson  v.  Ongley 
Electric  Co.,  146  IST.  Y.  20.) 

A  stipulation  in  a  chattel  mortgage  that,  upon  the  removal  or  disposi- 
tion of  the  mortgaged  property  without  the  consent  of  the  mortgagee,  the 
mortgage  shall  become  due  and  enforceable,  is  valid,  (Russell  v.  Butter- 
field,  21  Wend.  300;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  138.) 
An  attachment  of  the  mortgaged  property  without  the  connivance  of  the 
mortgagor  is  not  a  sale  or  disposal  thereof  within  the  meaning  of  a  clause 
providing  that,  if  the  mortgagor  sells  or  in  any  way  disposes  of  the  goods, 
the  mortgagee  may  take  the  same  and  keep  them  in  default  in  payment. 
(Carpenter  v.  Town,  Hill  &  D.  Supp.  72.) 

The  time  for  the  payment  of  the  mortgage  may  be  extended  by  the 
mortgagee,  but  an  extension  to  be  binding  must  be  based  upon  a  legal 
consideration.  (Repelow  v.  Walsh,  98  App.  Div.  320,  90  N  .Y.  Supp. 
651.)  A  mere  promise  to  extend  the  time  of  payment  is  not  a  bar  to  the 
foreclosure  of  the  mortgage  prior  to  the  expiration  of  such  extended  time. 
The  refiling  of  the  mortgage  after  it  has  become  due  does  not  operate  as  an 
extension  of  time  or  prevent  the  mortgagee  from  insisting  upon  the 
forfeiture.  (Dane  v.  Mallory,  16  Barb.  46 ;  Fuller  v.  Acker,  1  Hill,  473.) 
The  mortgagee  does  not  extend  the  time  of  payment  by  retaining  the 
property  without  selling  the  same.    (Burdich  v.  McVanner,  2  Denio,  170.) 

Upon  default  in  payment,  the  mortgagor  forfeits  his  legal  title  to  the 
mortgaged  chattels.  The  mortgagee,  may,  however,  waive  such  forfeit- 
ure. The  mortgagee  after  default  is  not  obliged  to  accept  a  tender  of  the 
debt;  he  may  insist  upon  the  forfeiture.  But,  if  he  accepts  the  tender, 
the  forfeiture  is  waived  and  the  mortgagee's  title  to  the  mortgaged  prop- 
erty is  extinguished.  (West  v.  Crary,  47  N.  Y.  423.)  If  the  mortgage 
becomes  due  on  account  of  the  failure  to  pay  an  installment  of  the  debt, 
the  mortgagee  waives  the  forfeiture  if  he  accepts  the  installment  due, 
though,  to  redeem,  the  mortgagor  might  be  compelled  to  tender  the  entire 
debt.  By  waiving  a  forfeiture  of  this  character,  the  parties  are  placed 
in  the  same  position  as  before  the  maturity  of  the  installment.  (Earle 
V.  Gorham  Mfg.  Co.,  2  App.  Div.  460,  37  N.  Y,  Supp.  1037.)  By 
demanding  the  payment  of  a  past  due  installment,  the  mortgagee  waives 
the  forfeiture.  (Van  Loan  v.  Willis,  13  Daly,  281.)  But  a  refiling  of  the 
mortgage  after  default  is  not  a  waiver.  (Dane  v.  Mallory,  16  Barb.  46 ; 
Fuller  v.  Acher,  1  Hill,  473.) 
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§  36.  Possession  of  mortgaged  property. 

There  is  considerable  difference  in  the  rights  of  the  mortgagor  and  of 
the  mortgagee  to  the  possession  of  the  mortgaged  property  before  default 
has  been  made  by  the  mortgagor  and  after  such  a  default  has  been  made. 
In  the  absence  of  a  clause  in  a  chattel  mortgage  which  can  be  construed 
to  allow  the  mortgagor  to  retain  possession  of  the  mortgaged  property, 
the  right  to  possession  follows  the  legal  title,  and  is,  therefore,  in  the 
mortgagee.  (Parish  v.  Wheeler,  22  JST.  Y.  494;  Bich  v.  Milh^  20  Barb. 
616.)  But  as  a  practical  proposition,  a  mortgage  is  seldom  drawn  which 
does  not  contain  some  provision  authorizing  the  mortgagor  to  retain  pos- 
session. Thus,  a  "  danger  clause,"  permitting  the  mortgagee  to  take  pos- 
session at  any  time  he  deems  himself  unsafe,  by  implication,  gives  the 
mortgagor  the  right  of  possession  until  default  or  until  the  mortgagee 
exercises  his  right  under  such  clause.  (Hall  v.  Sampson,  35  N.  T.  274.) 
But  upon  default  of  the  mortgagor,  the  mortgagee,  by  virtue  of  his 
absolute  title  to  the  mortgaged  chattels,  is  entitled  to  the  possession  thereof. 
(Judson  V.  Boston,  58  JST.  Y.  664;  Bragelmwn  v.  Dane,  69  N.  Y.  19; 
Longennecher  v.  Kuhn,  126  App.  Div.  254,  110  N.  Y.  Supp.  517; 
GriflBn  &  Curtis  on  Chattel  Mortgages,  p.  141.)  He  may  take  the  prop- 
erty from  the  mortgagor  or  any  one  claiming  under  the  mortgagor  whose 
rights  are  not  superior.  (Porter  v,  Parmley,  43'  How.  Pr.  445,  13  Abb. 
Pr.  N.  S.  104,  reversed  on  other  grounds  52  N.  Y.  185.)  The  right  of 
possession  is  not  affected  by  the  fact  that  the  mortgagor  has  moved  from 
his  residence  and  stored  the  goods  on  the  premises  of  a  third  person,  as 
the  mortgagee  is  entitled  to  the  goods  as  much  in  one  place  as  another. 
(Keefer  v.  Greene,  16  E".  Y.  Supp.  498.)  If  the  right  of  the  mortgagor  to 
the  possession  of  the  property  expires  and  the  right  of  the  mortgagee 
thereto  commences  while  the  goods  are  the  subject  of  a  levy  under  execu- 
tion or  attachment  against  the  mortgagor,  the  mortgagee  is  entitled  to 
claim  the  property  and  the  officer  is  guilty  of  conversion  if  he  withholds 
the  same;  the  mortgagee  is  under  no  obligation  to  pay  or  tender  the 
costs  and  expenses  of  the  process.  (Fairbanks  v.  Bloomfield,  5  Diier,, 
434.) 

The  mortgagor  may  waive  his  right  to  the  possession  of  the  property  or 
may  waive  a  condition  precedent  to  the  right  of  the  mortgagee  to  acquire 
possession  thereof.  (Nichols  v.  Mase,  94  IST.  Y.  160.)  The  mortgagee 
may  also  waive  his  right  to  the  possession  of  the  property.  The  latter's 
right,  however,  is  not  waived  by  the  acceptance  of  payments  on  the  mort- 
gage at  other  times  than  the  days  specified  in  the  mortgage  for  that 
purpose.     (Kraus  v.  Blach,  56  Misc.  641,  107  IST.  Y.  Supp.  609.) 
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§  37.  Rights  of  mortgagee  under  danger  clause. 

It  is  a  common  practice  to  insert  in  a  chattel  mortgage  a  clause  authoriz- 
ing the  mortgagee,  at  any  time  he  deems  himself  unsafe,  to  take  possession 
of  the  property  and  sell  the  same  previous  to  the  time  mentioned  for  the 
payment  of  the  debt.  Such  a  provision  is  known  as  a  "  danger  clause." 
It  is  a  valid  provision  and  authorizes  the  mortgagee  to  take  the  prop- 
erty at  any  time  he  in  good  faith  deems  himself  unsafe.  (Smith  v.  Post, 
1  Hun,  516,  3  T.  &  C.  647;  Griffin  and  Curtis  on  Chattel  Mortgages,  p. 
142.)  If  he  is  justified  in  taking  the  property,  he  acquires  an  absolute 
title  thereto  the  same  as  though  the  debt  were  due  and  the  mortgagor  in 
default.  But  the  mortgagee  must  act  in  good  faith;  he  cannot  take  the 
property  maliciously  or  merely  because  he  wanted  or  needed  the  money. 
(Darling  v.  Hunt,  46  App.  Div.  631,  61  IST.  Y.  Supp.  278.)  If  the  mort- 
gagee takes  the  property  under  such  a  clause,  it  is  presumed  that  he  in 
good  faith  deemed  himself  unsafe.  (Smith  v.  Post,  1  Hun,  516,  3  T. 
&  C.  647.)  And  it  is  incumbent  upon  the  mortgagor  or  person  assailing 
the  mortgagee's  rights,  to  show  the  want  of  good  faith.  (Stage  v.  Van 
Leuvan,  77  App.  Div.  646,  78  itT.  Y.  Supp.  960.)  If  there  is  any  evidence 
upon  the  question  it  becomes  a  question  of  fact  for  the  jury  to  determine 
whether  the  mortgagee  did  in  reality  feel  insecure,  or  whether  it  was  a 
mere  pretense  for  the  purpose  of  enforcing  payment  of  the  debt  before 
maturity.     (Eawver  v.  Bell,  19  IST.  Y.  Supp.  612,  affd.,  141  N.  Y.  140.) 

§  38.  Retention  by  mortgagee  of  property  without  foreclosure. 

If  the  mortgagor  fails  to  pay  the  debt  at  the  maturity  of  the  mortgage, 
the  absolute  legal  title  to  the  mortgaged  property  vests  in  the  mortgagee. 
He  may  sell  the  property  in  foreclosure  of  the  mortgage  and  thus 
extinguish  the  mortgagor's  equity  of  redemption.  But  he  may  retain 
possession  of  the  property  and  no  legal  right  of  the  mortgagor  is  thereby 
infringed,  though  the  mortgagor  may  redeem  witbin  a  reasonable  time. 
(Coe  V.  Cassidy,  72  IST.  Y.  133;  Griffin  &  Curtis  on  Chattel  Mortgages,, 
p.  144.)  As  the  mortgagor  has  the  right  of  redemption,  the  mortgagee 
cannot  deal  with  the  property  quite  as  his  own.  While  the  mortgagee 
keeps  the  property,  he  is  bound  to  take  care  of  it.  He  cannot,  without 
incurring  responsibility,  negligently  suffer  it  to  be  stolen  or  damaged. 
Any  reasonable  expense  to  which  he  is  subjected  in  the  care  of  the  prop- 
erty is  a  proper  charge  against  it.     (Coe  v.  Cassidy,  72  N.  Y.  133'.) 

Where  the  mortgagee  after  default  retains  the  mortgaged  property 
without  foreclosing  the  mortgagor's  equity  of  redemption,  if  the  prop- 
erty is  equal  in  value  to  the  amount  of  the  debt,  the  debt  is  deemed 
satisfied.     (Sherman  v.  Slayhach,  58  Hun,  255,  12  "N.  Y,  Supp.  291; 
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Levy  V.  Reich,  78  Misc.  413,  138  JST.  Y.  Supp.  419.)  If  the  property 
is  worth  more  than  the  goods,  the  mortgagor  has  no  legal  remedy  to 
recover  the  difPerence;  his  only  remedy  is  to  redeem  in  equity.  (Olcott 
V.  Tioga  B.  R.  Co.,  40  Barb.  179,  affd.,  27  N.  Y.  546.)  The  value  of 
the  property  at  the  time  it  is  taken  by  the  mortgagee,  not  the  value  at  a 
subsequent  time,  controls  in  determining  whether  the  debt  is  satisfied. 
(Pulver  V.  Richardson,  3  T.  &  C.  436.)  Where  the  property  is  taken 
by  the  mortgagee,  not  for  the  purpose  of  foreclosure,  but  for  the  purpose 
of  protecting  the  property  and  the  mortgagor's  security,  the  debt  is  not 
necessarily  discharged.  (Beadteston  S  Woerz  v.  Morton,  16  Misc.  72, 
37  N.  Y.  Supp.  666.)  If  goods  subject  to  a  chattel  mortgage  are 
abandoned  by  the  mortgagor,  the  mortgagee  may  retake  possession,  sue 
for  the  amount  unpaid,  hold  the  goods  as  security  for  his  claim,  and  sell 
them  under  his  execution  if  it  be  not  otherwise  satisfied.  {Blooming dale 
V.  Gaudio,  85  Misc.  389,  147  N".  Y.  Supp.  432.)  Thus,  where  a  land- 
lord, holding  a  chattel  mortgage  upon  his  tenant's  household  furniture, 
takes  possession  thereof  on  its  abandonment  by  the  tenant  and  cares  for 
it,  the  debt  is  not  deemed  satisfied  thereby.  (Lathers  v.  Hunt,  16  Daly, 
349,  10  N.  Y.  Supp.  529.)  Where  the  mortgagee's  right  to  the  goods  is 
disputed  by  a  third  person  and  the  mortgagee  does  not,  therefore,  sell 
the  property  before  the  determination  of  the  rights  of  the  parties,  the 
debt  is  not  presumed  to  have  been  paid  by  the  retention  of  the  property. 
(Third  National  Bank  v.  Shields,  55  Hun,  274,  8  IST.  Y.  Supp.  938.) 

§  39.  Action  by  mortgagee  for  possession  of  property. 

Upon  default,  or  at  any  other  time  when  entitled  to  the  possession 
thereof,  the  mortgagee  may  maintain  an  action  in  replevin  to  recover  the 
.possession  of  the  mortgaged  chattels.  (Fidelity  Loan  Assoc,  v.  Connolly, 
92  N.  Y.  Supp.  252.)  The  procedure  in  justice's  court  in  such  actions  is 
outlined  in  sections  2919-2933  of  the  Code  of  Civil  Procedure.  The. 
necessary  parties  defendant  in  an  action  of  replevin  by  a  mortgagee  are  the 
persons  having  possession  of  the  property.  Where  the  property  is  in  the 
possession  of  a  warehouseman,  the  mortgagor  need  not  be  joined.  (Hazlett 
v.  Hamilton  Storage  and  Warehouse  Co.,  47  Misc.  660,  94  N.  Y.  Supp. 
580.)  A  demand  for  the  mortgaged  property  is  not  generally  necessary 
before  the  commencement  of  an  action  for  its  recovery.  (Brochman  v. 
Buell,  16  Daly,  90,  9  N.  Y.  Supp.  895.)  Even  though  the  mortgage 
requires  a  demand  of  the  mortgagor  before  the  mortgagee  can  recover  the 
possession  thereof  from  the  mortgagor,  as  against  a  third  person  vsTong- 
fully  obtaining  the  property  from  the  mortgagor,  a  demand  is  not  neces- 
sary.    (Brown  v.  CooTe,  3  E.  D.  Smith,  123.) 
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§  40.  Action  by  mortgagee  to  recover  debt. 

Even  though  the  mortgagee  has  no  effectual  remedy  upon  the  mortgage, 
he  may  bring  an  action  against  the  debtor  to  recover  the  debt  secured 
thereby.  The  debt  is  not  merged  in  the  mortgage.  (Lathers  v.  Hunt,  16 
Daly,  135,  9  IST.  Y.  Supp.  494.)  Upon  the  recovery  of  a  judgment  for  the 
debt,  an  execution  may  generally  be  levied  against  the  property  described 
in  the  mortgage,  and  the  mortgagee  will  thus  collect  his  debt.  (Emerson 
V.  Knapp,  129  App.  Div.  827,  114  IsT.  Y.  Supp.  794.)  But  he  cannot  in 
all  cases  recover  the  debt  of  the  mortgagor,  for  the  debt  may  be  owing  by 
one  person  while  the  mortgage  be  given  by  another.  (Blake  v.  Corhett, 
120  N.  Y.  327.)  The  parties  by  their  contract  may  confine  the  remedy 
of  the  mortgagee  to  the  mortgage.  (Matthews  v.  Sheehan,  69  N.  Y.  585.) 
Where  the  mortgagor  of  chattels  sells  the  same  to  a  third  person  who 
assumes  and  agrees  to  pay  the  debt  as  a  part  of  the  purchase  price,  the 
mortgagee  may  recover  the  debt  of  such  vendee.  (Briggs  v.  Oliver,  68 
JS".  Y.  236 ;  Bernheimer  v.  Blwmenthal,  42  App.  Div.  193,  58  IST.  Y.  Supp. 
1003.) 

An  action  cannot  be  maintained  upon  the  mortgage  to  recover  the 
debt,  unless  the  instrument  contains  an  agreement  to  pay  the  same  or  a 
distinct  acknowledgment  thereof;  where  the  instrument  contains  no  such 
recognition  of  liability,  the  action  must  be  brought  upon  the  debt. 
(Culver  V.  Sisson,  3  IST.  Y.  264.) 

§  41.  Action  by  mortgagee  for  conversion  of  chattels. 

Where  the  mortgagee  is  entitled  to  the  possession  of  the  mortgaged 
property,  any  person  withholding  or  taking  possession  thereof  from  the 
mortgagee  is  guilty  of  conversion  and  liable  accordingly.  (Malcom  v. 
O'Reilly,  89  IST.  Y.  156 ;  Smith  v.  Smalley,  19  App.  Div.  519,  46  N.  Y. 
Supp.  277;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  148.)  But  the 
mortgagee  cannot  recover  without  an  existing  right  to  the  immediate  actual ' 
possession  of  the  property.  The  assignee  of  a  mortgage  may  likewise 
recover  for  the  conversion  of  the  property.  (Wolff  v.  Bausch,  22  Misc. 
108,  48  IST.  Y.  Supp.  716.) 

If  a  purchaser  of  the  property  from  the  mortgagor  retains  or  disposes 
of  the  property  without  the  consent  of  the  mortgagee  at  a  time  when 
the  latter  is  entitled  to  the  possession  thereon,  he  is  liable  to  the  mort- 
gagee for  conversion.  (Sheldon  v.  McFee,  216  IST.  Y.  618.)  But  if  such 
purchaser  transfers  the  goods  before  the  mortgagee  becomes  entitled  to 
the  possession  thereof,  the  mortgagee  has  no  action  of  conversion  against 
him ;  the  remedy  of  the  mortgagee  is  against  the  person  having  the  prop- 
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erty  while  the  mortgagee  is  entitled  thereto.  (^Hathaway  v.  Brayman, 
42  N.  Y.  322 ;  Martin  v.  LewinsU,  54  App.  Div.  573,  66  N.  Y.  Supp. 
995.)  Where  a  person  assists  a  mortgagor  in  wrongfully  disposing  of 
the  mortgaged  property,  though  he  acts  as  an  innocent  tool,  he  is  liable 
to  the  mortgagee  for  the  conversion  of  the  property.  (Spraights  v. 
Hawley,  39  N.  Y.  441.)  A  sheriff  or  constable  who  levies  upon  and  sells 
the  mortgaged  property  under  process  against  the  mortgagor  or  some  third 
party  is  liable  to  the  mortgagee  for  a  conversion  of  the  property.  (Butler 
1.  Miller,  1  is^.  Y.  496;  Hall  v.  Sampson,  35  N.  Y.  274.)  Where,  how- 
ever, the  mortgagor  has  a  leviable  interest,  a  sale  of  the  property  in 
general  terms  without  recognition  of  the  mortgagee's  rights  does  nob 
necessarily  render  the  officer  or  parties  promoting  the  sale  trespassers  or 
guilty  of  conversion.  (Hull  v.  Oamley,  11  N".  Y.  501 ;  Goulet  v.  Asseler, 
22  IS".  Y.  225 ;  Manning  v.  Monaghan,  28  IST.  Y.  585 ;  Griffin  and  Curtis  on 
Chattel  Mortgages,  p.  150)  But,  even  in  such  a  case,  if  the  sale  is  so 
conducted  that  the  property  is  sold  in  parcels  to  different  purchasers,  the 
mortgagee  may  recover  the  damages  caused  by  the  unlawful  dispersal  of 
his  property.     (Tifft  v.  Barton,  4  Denio,  171.) 

Where  the  mortgagor  has  converted  the  mortgaged  property,  no  demand 
is  necessary  for  the  maintenance  of  an  action  of  conversion  by  the  mort- 
gagee. (Woodhridge  v.  Nelson,  6  Week.  Dig.  248.)  Nor  is  a  demand 
necessary  in  an  action  against  a  person  wrongfully  taking  the  property 
from  the  mortgagor.  Thus,  where  an  officer  with  process  against  the 
mortgagor  levies  upon  the  property,  when  the  mortgagor  has  no  leviablq 
interest  therein,  no  demand  is  necessary.  (Smith  v.  Smalley,  19  App. 
Div.  519,  46  K  Y.  Supp.  277.) 

In  an  action  of  conversion  by  a  mortgagee  against  a  stranger  who 
shows  no  right  or  title  to  the  property,  he  may  recover  the  full  value 
of  the  mortgaged  property  though  it  exceeds  the  amount  of  the  debt ;  the 
difference  is  the  subject  of  an  accounting  between  the  parties.  (Parish 
V.  Wheeler,  22  K  Y.  494 ;  Bigelow  v.  Goble,  9  App.  Div.  391,  41  N.  Y. 
Supp.  299.)  But  in  an  action  against  the  mortgagor  or  person  succeed- 
ing to  his  rights,  not  more  than  the  amount  of  the  debt  is  recoverable. 
(Davis  V.  Bliss,  187  N".  Y.  77.)  In  an  action  by  a  second  mortgagee 
against  a  prior  mortgagee  claiming  under  a  usurious  mortgage  to  recover 
for  conversion  of  the  property,  the  plaintiff  can  recover  only  the  amount 
remaining  due  upon  his  mortgage.  (Chadwich  v.  Lamb,  29  Barb,  519.) 
Where  the  levy  is  upon  chattels  not  owned  by  the  judgment  debtor,  the 
mortgagee  thereof  can  recover  the  full  value.  (Bigelow  v.  Goble,  9  App. 
Div.  391,  41  N.  Y.  Supp.  299.) 
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§  42.  Foreclosure  by  sale  of  chattels. 

After  default  the  mortgagor  still  has  an  equity  of  redemption  in  the 
mortgaged  chattels.  This  right  is  lost  by  a  foreclosure  of  the  mortgage 
either  by  action  or  by  a  hona  fide  sale  under  the  power  of  sale.  (Coe  v, 
Cassidy,  72  N.  T.  133.)  The  remedy  of  sale  under  the  power  is  gen- 
erally more  speedy  and  effectual  than  by  action.  (Briggs  v.  Oliver,  68 
N.  Y.  336.)  Under  a  power  of  sale  the  mortgagee  may  sell  the  mort- 
gaged chattels  at  public  or  private  sale,  and,  if  the  sale  is  hona  fide,  the . 
mortgagor's  equity  will  be  cut  off.  (Coe  v.  Cassidy,  72  W.  Y.  133; 
Lathers  v.  Hunt,  16  Daly,  135,  9  E".  Y.  Supp.  494.)  But  where  the 
mortgage  provides  in  terms  for  a  public  sale,  a  private  sale  will  not  cut 
off  the  equity  of  redemption.  (Randall  v.  Dunbar,  14  Week.  Dig.  332.) 
Unless  the  mortgage  expressly  requires  notice  of  the  sale  to  be  given  to  the 
mortgagor,  the  sale  may  be  without  such  notice.  (Chamberlain  v.  Martin, 
43  Barb.  607.) 

A  sale  under  the  power  of  sale,  to  cut  off  the  equity  of  redemption  or 
to  authorize  the  mortgagee  to  sue  for  a  deficiency  must  be  in  good  faith. 
(Coe  V.  Cassidy,  72  N.  Y.  133.)  If  a  sale  under  the  power  of  sale  is 
conducted  fairly  and  in  good  faith,  the  mortgagee  may  purchase  the 
property  and  hold  the  same  free  from  the  equity  of  redemption.  (Olcott 
V.  Tioga  B.  Co.,  27  N.  Y.  546 ;  French  v.  Powers,  120  IST.  Y.  128.)  But 
a  purchase  by  the  mortgagee  at  an  inadequate  price  may,  in  some  cases, 
afford  grounds  for  holding  that  the  mortgagee  has  not  fulfilled  the  require- 
ment of  good  faith.  (Sherman  v.  Slayback,  58  Hun,  255,  12  N.  Y,  Supp. 
291.) 

The  mortgagee  can  sell  only  enough  of  the  property  to  satisfy  his  debt. 
If  he  continues  to  sell  the  property  after  he  has  realized  enough  to  satisfy 
the  debt  and  costs,  he  becomes  a  trespasser  and  is  liable  in  conversion  to 
the  mortgagor  or  the  person  succeeding  to  the  mortgagor's  title. 
(O'Rourhe  v.  Haddock,  114  N.  Y.  541.)  When  enough  of  the  property 
is  sold  to  satisfy  the  debt,  the  power  of  sale  becomes,  ipso  facto,  void  and 
the  mortgagee  becomes  a  trustee  of  the  mortgagor  as  to  the  balance  of 
the  property.  (Charter  v.  Stevens,  3  Denio,  33.)  The  mortgagor  may, 
however,  elect  to  treat  the  entire  sale  as  valid  and  to  regard  the  excessive 
(Sum  received  as  surplus  money  in  the  hands  of  the  mortgagee.  (Daven- 
port V.  McOhesney,  86  'N.  Y.  242.) 

Where  the  mortgagee  sells  the  mortgaged  property  for  more  than 
enough  to  pay  the  mortgage  debt,  the  mortgagor  or  his  successor  is 
entitled  to  the  surplus  and  may  maintain  an  action  for  its  recovery. 
(Davenport  v.  McChesney,  86  N.  Y.  242;  Griffin  &  Curtis  on  Chattel 
Mortgages,  p.  156.)    A  creditor  of  the  mortgagor  may  reach  such  surplus 
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fund  and  cause  it  to  be  applied  on  his  claim.     (Hardt  v.  Deutsch,  30  App. 
Div.  589,  52  N.  Y.  Supp.  335.) 

A  warranty  of  title  is  not  implied  where  it  appears  that  the  seller  does 
not  intend  to  assert  title  of  ownership  in  himself,  but  simply  to  transfer 
such  interest  or  title  as  he  has.  {Cohn  v.  Ammidmun,  120  IST.  Y.  398.) 
A  public  sale  of  property  by  virtue  of  a  chattel  mortgage  is  notice  that 
the  mortgagee  is  not  selling  his  own  title  to  the  property,  but  that  which 
he  has  acquired  through  the  mortgage,  and  no  warranty  of  title  to  the  prop- 
erty so  sold  is  implied  against  the  mortgagee.  {Colin  v.  Ammidown,  130 
1^.  Y.  398.) 

§  43.  Rights  of  creditors. 

Outside  of  the  right  of  a  creditor  of  a  mortgagor  to  attack  the  mort- 
gage because  the  mortgagee  has  failed  to  file  or  refile  the  same,  as  is 
explained  in  preceding  sections,  he  has  certain  other  rights  with  reference 
to  the  mortgaged  property.  For  example,  a  creditor  of  the  mortgagee  may 
levy  upon  the  property,  for  the  mortgagee  is  considered  to  have  legal  title 
thereto,  and  this  is  true  although  the  property  remains  in  the  possession 
of  the  mortgagor.  {Saratoga  Holding  Co.  v.  Waslihum,  70  Misc.  110,  127 
ISr.  Y.  Supp.  1016 ;  Griffin  &  Curtis  on  Chattel  Mortgages,  p  163'.)  But 
the  mere  equity  of  redemption  which  the  mortgagor  has,  is  not  the  subject 
of  levy  and  sale,  and  where  such  is  the  only  interest  of  the  mortgagor,  the 
property  cannot  be  levied  upon  under  an  execution  against  him.  {Galen 
V.  Brown,  22  IST.  Y.  37;  Craft  v.  Brandow,  61  App.  Div.  247,  70  'E.  Y. 
Supp.  364;  Fishel  v,  Hamilton  Storage  Warehouse  Co.,  82  Misc,  532,  86 
"E.  Y.  Supp.  196.)  Thus,  where  the  mortgagor  is  in  default,  and  his  only 
interest  in  the  property  is  an  equity  of  redemption,  it  cannot  be  levied 
upon  under  process  against  him.  {Porter  v.  Parmley,  52  !N".  Y.  185 ; 
Manchester  v.  Tibhetts,  121  N.  Y.  219;  Leadhetter  v.  Leadietter,  125 
IS".  Y.  290;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  164.)  And  this 
is  so  though  the  mortgagor  continues  to  retain  possession  of  the  property 
after  the  default.  {Champlin  v.  Johnson,  39  Barb.  606.)  And  where  the 
mortgagee  has  possession  of  the  property,  the  mortgagor  has  no  leviable 
interest  therein,  though  the  mortgage  debt  is  not  yet  due.  {National 
Cash  Register  Co.  v.  Coleman,  85  Hun,  125,  32  N".  Y.  Supp.  593.) 

But  before  default,  if  the  mortgagor  is  entitled  to  possession  of  the 
property  for  a  definite  period,  he  has  an  interest  therein  which  can  be 
reached  by  execution,  and  the  property  can  be  sold  subject  to  the  mortgage. 
(Mattison  v.  Baucus,  1  'N.  Y.  295;  Hull  v.  Carnley,  11  K  Y.  501; 
Hamill  v,  Oillespie,  48  iN".  Y.  556 ;  Griffin  &  Curtis  on  Chattel  Mortgages, 
p.  165.)     Where  the  mortgagor  has  a  leviable  interest  at  the  time  of  a 
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levy  on  the  property,  the  officer  making  the  levy  is  not  liable  for  con- 
version where  he  does  not  sell  or  withhold  the  property  after  the  leviable 
interest  terminates.  (Randall  v.  Cooh,  17  Wend.  53.)  But,  if  the 
officer  detains  it  after  the  termination  of  the  leviable  interest,  he  becomes 
liable  to  the  mortgagee.  (Fairbanks  v.  Bloomfield,  5  Duer,  434.)  If 
the  goods  are  exempt  from  execution,  a  creditor  of  the  mortgagor  has  no 
claim  thereon,  and  is  liable  if  he  causes  a  sale  thereof  under  his  execution. 
(Livor  V.  Orser,  5  Duer,  501.) 

§  44.  Rights  of  lienors  on  mortgaged  property. 

The  lien  of  an  artisan  or  mechanic  for  work  done  upon  a  chattel 
encumbered  by  a  mortgage  is  generally  superior  to  the  mortgage.  (Scott 
V.  Delahunt,  65  IST.  Y.  128.)  The  keeper  of  a  hotel,  apartment  hotel, 
inn,  boarding  house  or  lodging  house,  except  an  emigrant  lodging  house, 
is  given  by  section  181  of  the  Lien  Law,  a  lien  upon  the  baggage  and 
other  property  brought  upon  the  premises  by  a  guest,  boarder,  or  lodger, 
for  the  proper  charges  due  from  him,  etc.  The  lien  mentioned  by  this 
statute  is  superior  to  a  chattel  mortgage  upon  the  property  brought  upon 
the  premises  unless  the  lienor  had  actual  notice  that  the  guest  was  not 
the  owner  legally  in  possession  thereof.  (Matthews  v.  Victor  Hotel  Co., 
132  IST.  Y.  Supp.  375.)  The  constructive  notice  created  by  the  proper 
filing  of  the  chattel  mortgage  does  not  give  the  mortgage  priority,  and  the 
lienor  is  entitled  to  the  property  as  against  the  mortgagee,  though  the 
mortgage  was  due  before  the  mortgagor  brought  the  property  upon  the 
lienor's  premises.  (Matthews  v.  Victor  Hotel  Company,  132  IT.  Y.  Supp. 
375.) 

Section  183  of  the  Lien  Law  gives  a  person  keeping  a  livery  stable,  or 
boarding  stable  for  animals,  or  pasturing  or  boarding  one  or  more  animals, 
etc.,  a  lien  upon  the  animals  and  wagons,  etc.,  for  the  sum  due  for  the 
care  of  the  animal  or  for  the  storage  of  the  vehicle.  The  lien  of  a  bailee 
under  this  section  is  superior  to  an  earlier  chattel  mortgage  upon  the 
same  property.  (Corning  v.  Achley,  4  IST.  Y.  Supp.  255,  21  St.  Eep.  703 ; 
Peter  Barrett  Mfg.  Co.  v.  Van  Bonk,  149  App.  Div.  194;  Griffin  & 
Curtis  on  Chattel  Mortgages,  p.  44.) 

Section  184  of  the  Lien  Law  gives  a  person  keeping  a  garage  or  place 
for  the  storage,  maintenance,  keeping  or  repair  of  motor  vehicles,  etc., 
a  lien  upon  motor  vehicles  so  stored  for  the  sum  due  therefor.  A  garage 
keeper  loses  his  lien  under  this  statute  as  against  the  mortgagee  if  he 
voluntarily  delivers  the  property  to  the  mortgagor,  though  he  has  an  agree- 
ment with  the  mortgagor  that  he  shall  not  lose  his  lien  by  such  delivery. 
(Thourot  V.  Delahaye  Import  Co.,  69  Misc.  351,  125  IT.  Y.  Supp.  827.) 
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§  45.  Rights  of  subsequent  mortgagee. 

A  second  mortgage  is  generally  a  valid  security,  and  after  default  by 
the  mortgagor,  entitles  such  mortgagee  to  the  possession  of  the  property 
as  against  everyone  except  the  first  mortgagee.  {Moore  v.  Prentiss  Tool 
and  Supply  Co.,  133  E".  Y.  144 ;  GriflSn  &  Curtis  on  Chattel  Mortgages,  p. 
173.)  As  against  a  third  mortgagee  the  second  is  deemed  a  first  mort- 
gagee. (Kimball  v.  Farmers'  and  Mechanics'  Bank,  138  N".  Y.  500.)  He 
can  maintain  an  action  for  the  conversion  of  the  property  as  against  anyone, 
■except  possibly  the  first  mortgagee.  (Moore  v.  Prentiss  Tool  and  Supply, 
Co.,  133  IS".  Y.  144;  Columbia  Bank  v.  American  Surety  Co.,  84  App. 
Div.  487,  82  N.  Y.  Supp.  1054,  affd.,  178  N.  Y.  628 :  Schwab  Mfg.  v. 
Aizenman,  106  App.  Div.  478,  94  'E.  Y.  Supp.  729;  Griffin  &  Curtis 
on  Chattel  Mortgages,  p.  173.) 

A  second  mortgagee  may  seize  and  sell  mortgaged  property,  subject  to 
the  first  mortgage,  but  may  be  guilty  of  conversion  if  the  sale  is  made 
in  violation  of  the  latter's  rights.  (Kleinberger  v.  Brown,  26  J.  &  S.  4, 
8  N".  Y.  Supp.  866.)  Where  a  mortgagee,  whose  right  to  possession  has 
become  perfected  under  the  mortgage,  obtains  possession  in  a  lawful 
manner,  and  sells  the  property  generally  without  taking  any  notice  of  a 
prior  lien  or  mortgage,  he  is  not  liable  in  trespass  or  trover  at  the  suit 
of  the  mortgagor  or  prior  lienor  or  mortgagee.  (Hale  v.  Omaha  Nat. 
Bank,  7  J.  &  S.  207,  affd.,  64  IST.  Y.  550.)  Where  a  mortgagee  takes  the 
property  from  the  mortgagor  and  places  it  in  the  custody  of  another 
mortgagee  upon  his  promise  to  return  it  upon  demand,  the  latter,  when 
sued  for  the  property,  cannot  claim  that  his  mortgage  gives  him  a  prior 
lien.     (Jones  v.  Howell,  3  Eob.  438.) 

§  46.  Assignment  of  mortgage. 

A  mortgage  with  the  debt  secured  thereby  is  capable  of  an  assignment 
and  the  assignment  carries  with  it  all  the  rights  of  the  mortgagee  to 
enforce  the  mortgage.  An  assignment  after  default  conveys  to  the 
assignee  a  legal  title  to  the  mortgaged  property.  (Campbell  v.  Birch, 
60  N".  Y.  214.)  If  absolute  in  its  terms  it  cannot  be  shown  by  parol  that 
it  was  given  to  discharge  the  mortgage.  (Tyler  v.  Taylor,  8  Barb.  585; 
Griffin  &  Curtis  on  Chattel  Mortgages,  p.  176.)  An  assignment  of  a 
chattel  mortgage  need  not  be  filed.  (Baxter  v.  Gilbert,  12  Abb.  Pr.  97.) 
Where  a  mortgage  for  the  benefit  of  two  persons  whose  debts  are  secured 
thereby,  is  assigned  to  a  third  person  who  takes  the  property  into  his 
possession,  they  may  compel  such  third  person  to  account  for  the  prop- 
erty.    (Weil  v.  Levy,  80  Hun,  382,  30  IST.  Y.  Supp.  127.) 

A  chattel  mortgage  is  but  an  accessory  or  incident  to  the  debt.     An 


188  CIVIL  LAW  AND  PEACTICE. 

assignment  of  the  debt  carries  with  it  the  mortgage  and  the  right  to 
enforce  the  same;  if  the  assignment  of  the  debt  is  after  default  it 
transfers  the  legal  title  to  the  mortgaged  property.  And  a  transfer  of 
a  portion  of  the  debt  secured  by  the  mortgage  passes  to  the  transferee 
an  interest  in  the  mortgage  without  any  formal  assignment  thereof. 
(Chandless  v.  Glohe  Storage  and  Carpet  Cleaning  Co.,  49  Misc.  562,  98 
]Sr.  Y.  Supp.  511.)  The  mortgage  cannot  exist  independently  of  the 
debt.  If  an  arrangement  is  made  which  separates  the  two,  as  a  special 
agreement  that  the  mortgage  shall  not  accompany  the  debt,  the  mortgage 
is,  ipso  facto,  extinguished.  (Langdon  v.  Buel,  9  Wend.  80.)  But  where 
a  mortgage  and  a  note  represent  the  same  debt,  and  the  mortgage  is  assigned 
without  the  transfer  of  a  note,  the  retention  of  the  latter  does  not  con- 
clusively establish  that  it  was  not  the  intention  of  the  assignor  to  transfer 
the  debt  with  the  mortgage.  The  mortgage  is  an  incident  to  the  debt,  not 
to  the  note.     (Campbell  v.  Birch,  60  N.  Y,  214.) 

An  assignment  of  a  chattel  mortgage  is  subject  not  only  to  the  equities 
between  the  parties  but  also  to  the  equities  in  favor  of  third  persons 
against  the  assignor.  (David  Stevenson  Brewing  Co.  v.  Iba,  155  N".  Y. 
224;  Griffin  &  Curtis  on  Chattel  Mortgages,  p.  177.)  But  a  bona  fide 
purchaser,  before  maturity,  of  a  negotiable  promissory  note,  secured  by 
a  chattel  mortgage,  takes  the  mortgage  as  he  takes  the  note,  free  from 
any  equities  which  existed  in  favor  of  third  persons  while  it  was  held 
by  the  mortgagee.  (Gould  v.  Marsh,  1  Hun,  566,  4  T.  &  C.  128;  Griffin 
&  Curtis  on  Chattel  Mortgages,  p.  178.) 

§  47.  Discharge  of  mortgage. 

A  chattel  mortgage  is  discharged  in  several  ways.  One  way  is  a  pay- 
ment of  the  debt  secured  by  the  mortgage.  Where  there  are  successive 
mortgages  on  the  same  property,  and  the  debtor  or  anyone  standing  in 
his  place  with  notice  of  a  subsequent  mortgage  pays  off  a  prior,  it  is 
extinguished  as  against  the  second  mortgage  and  as  against  any  one 
subsequently  deriving  title  under  the  owner  of  the  equity  of  redemption. 
(Thompson  v.  Van  Vechten,  27  N.  Y.  568.)  But  in  some  cases,  where 
the  ovpner  of  the  equity  of  redemption  has  paid  off  a  mortgage  on  the 
property,  equity  will  treat  the  incumbrance  as  alive  and  the  person  who 
has  paid  it  as  succeeding  to  the  rights  of  the  mortgagee ;  but  this  will  be 
done  only  when  it  will  uphold  the  innocent  purpose  of  the  person  so  pay- 
ing and  will  be  injurious  to  no  one.     (Doolittle  v.  Naylor,  2  Bosw.  206.) 

A  mortgage  is  not  deemed  merged  or  extinguished  because  the  mort- 
gagee takes  other  security  for  the  same  indebtedness,  unless  there  is  an 
express    agreement   that   such   shall   be   the    effect   of   the   subsequent 
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security.  (Miller  v.  Lockwood,  32  N.  Y.  293 ;  Griffin  &  Curtis  on  Chattel 
Mortgages,  p.  180.)  Thus,  it  is  held  that  a  mortgage  is  not  discharged  bji 
a  subsequent  mortgage  upon  the  same  property  to  secure  the  same  indebt- 
edness; or  by  a  note  for  the  debt,  or  a  judgment  recovered  thereupon. 
(Griffin  &  Curtis  on  Chattel  Mortgages,  p.  180.) 

A  transfer  of  the  mortgaged  property  by  the  mortgagor  to  the  mort- 
gagee does  not  discharge  the  mortgage  where,  the  mortgagee  has  previously 
assigned  the  mortgage  to  a  third  person.  {Baxter  v.  Gilbert,  12  Abb.  Pr. 
97.)  And  where  the  mortgagor,  after  giving  a  bill  of  sale  of  the  property 
to  the  mortgagee,  gives  a  second  mortgage  on  the  property  which  is 
accepted  by  the  same  mortgagee,  even  if  the  bill  of  sale  could  be  con- 
sidered as  discharging  the  first  mortgage,  the  second  may  be  deemed  a 
recognition  of  the  prior  and  reinstates  it  and  renews  it  as  it  previously 
existed.     {Walker  v.  Henry,  85  IST.  Y.  130.) 

An  assignment  of  the  mortgage  by  the  mortgagee  to  the  mortgagor  dis- 
charges the  mortgage.  {Phoenix  Mills  v.  Miller,  4  St.  Rep.  787.)  The 
purchase  by  the  executrix  of  a  deceased  partner  of  a  mortgage  against  the 
firm  is  not  a  payment  thereof,  and  the  surviving  partner  cannot  enjoin 
a  suit  to  foreclose  the  same.  {Lowenstein  v.  Lowenstein,  114  App.  Div, 
65,  99  N,  Y.  Supp.  730.)  And  where  one  bids  off,  at  a  sheriff's  sale 
on  execution,  property  of  the  judgment  debtor,  embraced  in  a  chattel 
mortgage  previously  executed  by  suc-i  debtor,  the  sale  being  subject  to  the 
mortgage,  and  subsequently  purchases  and  takes  an  assignment  of  the 
mortgage,  the  transaction  will  not  operate  as  a  payment  or  satisfaction  of 
the  mortgage.     {Brown  v.  Rich,  40  Barb.  28.) 

A  tender  of  the  amount  due  on  a  real  estate  mortgage  discharges  the 
lien  of  the  mortgage.  But,  in  the  case  of  a  chattel  mortgage,  there  is, 
strictly  speaking,  no  lien,  and  the  property  can  be  held  free  from  the 
mortgage  only  by  payment  or  by  keeping  the  tender  good.  {Noyes  v. 
Wyckoff,  30  Hun,  466,  affd.,  114  IST.  Y.  204.)  Upon  default,  the 
absolute  legal  title  to  the  mortgaged  chattels  passes  to  the  mortgagee.  A 
tender  of  the  payment  of  the  debt  does  not  reinvest  the  mortgagor  with 
title  to  the  property.  {Campbell  v.  Birch,  60  N.  Y.  214 ;  Griffin  &  Curtis 
on  Chattel  Mortgages,  p.  183.)  The  mortgagee  may  refuse  the  tender  and 
then  the  only  remedy  of  the  mortgagor  is  a  suit  in  equity  to  redeem  the 
mortgage.  He  has  no  remedy  at  law.  But  if  the  mortgagee  accepts  the 
tender  he  waives  the  forfeiture,  and  the  title  to  the  property  revests  in 
the  mortgagor.     {West  v.  Crary,  47  IST.  Y.  423.) 

A  release  of  property  from  the  lien  of  a  chattel  mortgage,  though  given 
without  consideration,  is  not  void.  It  is  the  same  as  a  voluntary  and 
executed  gift,  and  a  delivery  of  the  mortgage,  where  it  covers  property 
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other  than  that  released,  it  not  necessary  to  consummate  the  gift,  a  delivery 
of  the  release  being  all  that  is  required,  {Kennedy  v.  Sirohel,  77  Hun, 
96,  28  N.  Y.  Supp.  452.) 

Section  238  of  the  Lien  Law  provides  for  the  discharge  of  chattel  mort- 
gages as  follows :  "  Upon  the  payment  or  satisfaction  of  a  chattel  mort- 
gage, the  mortgagee,  his  assignee  or  legal  representative,  upon  the  request 
of  the  mortgagor  or  of  any  person  interested  in  the  mortgaged  property, 
must  sign  and  acknowledge  a  certificate  setting  forth  such  payment  or 
satisfaction.  The  officer  with  whom  the  mortgage,  or  a  copy  thereof,  is 
filed,  must,  on  receipt  of  such  certificate,  file  the  same  in  his  office,  and 
write  the  word  '  discharged '  in  the  book  where  the  mortgage  is  entered, 
opposite  the  entry  thereof,  and  the  mortgage  is  thereby  discharged." 
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CHAPTER  X. 

MOTOR  VEHICLES. 

Section    1.  Right  of  automobilist  to  use  public  highways. 

2.  Care  to  be  exercised  by  driver  of  motor  vehicle. 

3.  Competency  of  driver  of  motor  vehicle. 

4.  Speed  of  machine. 

5.  Control  of  machine. 

6.  Warning  of  approach. 

7.  Lookout  for  other  travelers. 

8.  Liability  of  owner  for  negligence  of  chauffeur. 

9.  Violation  of  law. 

10.  Contributory  negligence  of  person  injured. 

11.  The  Motor  Vehicle  Law. 

§  1.  Right  of  automobilist  to  use  public  highways. 

The  primary  purpose  of  streets  and  highways  is  that  of  travel,  either  on 
foot  by  a  pedestrian,  or  in  a  vehicle  propelled  by  animal  or  other  power. 
(Huddy  on  Automobiles,  5th  Ed.,  p.  47.)  The  driver  of  a  motor  vehicle 
has  an  equal  right  to  use  the  public  highways  in  common  with  foot  travelers 
and  those  driving  horses.  (Huddy  on  Automobiles,  5th  Ed.,  p.  51 ;  Towner 
V.  Brooklyn  Heights  B.  Co.,  44  App.  Div.  628,  60  IST.  Y.  Supp.  289 ;  Clarlc 
v.  Woop,  159  App.  Div.  437,  144  IST.  Y.  Supp.  595 ;  EUing  Brewing  Co. 
V.  Linch,  80  Misc.  517,  141  IST.  Y.  Supp.  480.)  The  auto  driver  must  use 
due  care  to  avoid  injury  to  other  persons,  and  other  travelers  are  bound  to 
exercise  due  care  to  avoid  an  injury  to  the  automobilist  or  his  machine. 

§  2.  Care  to  be  exercised  by  driver  of  motor  vehicle. 

The  driver  of  a  motor  vehicle  must  obey  all  statutes  and  ordinances 
regulating  the  conduct  of  such  a  driver,  and  in  addition  must  exercise 
reasonable  care  to  avoid  injury  to  other  persons  using  the  public  highways. 
{Knight  v.  Lanier,  69  App.  Div.  454,  74  IST.  Y.  Supp.  999 ;  Murphy  v. 
Wait,  102  App.  Div.  121,  92  K  Y.  Supp.  253';  Huddy  on  Automobiles, 
5th  Ed.,  p.  333.)  This  ordinarily  means  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  the  same  circumstances.  What 
amounts  to  reasonable  care  depends  upon  the  surrounding  circumstances. 
Precautions  which  constitute  reasonable  care  on  a  rural  highway,  would 
constitute  gross  negligence  on  a  city  street.  (Huddy  on  Automobiles,  5th 
Ed.,  p.  339.)  But  the  driver  of  a  motor  vehicle  does  not  insure  other 
travelers  against  accident,  and  he  is  liable  for  injury  sustained  by  another 
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traveler  only  in  case  negligence  is  shown.  (Cantanno  v.  James  A.  Steven- 
son Co.,  172  App.  Div.  252,  158  K".  Y.  Supp.  335 ;  Seaman  v.  Mott,  110 
'N.  Y.  Supp.  1040 ;  Huddy  on  Automobiles,  5tli  Ed.,  p.  346.) 

§  3.  Competency  of  driver  of  motor  vehicle. 

One  of  the  obligations  imposed  on  the  driver  of  an  automobile  is  that  he 
shall  have  reasonable  experience  and  skill  in  the  management  of  auto- 
mobiles and  that  he  be  physically  capable  of  running  the  machine.  (Huddy 
on  Automobiles,  5th  Ed.,  p.  354).  And  when  one  employs  another  to  run 
a  motor  vehicle,  he  should  exercise  reasonable  care  in  selecting  an  employee 
with  the  necessary  qualifications.  (Huddy  on  Automobiles,  5th  Ed., 
p.  355.)  One  should  not  run  a  motor  vehicle  when  he  is  intoxicated.  When 
he  is  in  such  condition,  the  law  requires  of  him  the  same  precautions  as 
though  he  were  sober.  (Huddy  on  Automobiles,  5th  Ed.,  p.  357.)  And 
the  owner  of  a  machine  must  not  permit  its  operation  by  one  under  the  age 
of  18  years.  (Highway  Law,  §  282.  See  C.  B.  &  G.  Consolidated  Laws.) 
An  owner  of  an  automobile  who  permits  his  son  under  18  years  of  age  to 
operate  it,  may  be  liable  for  the  son's  conduct  in  the  operation  of  the 
machine.     (SchuUz  v.  Morrison,  91  Misc.  248,  154  JST.  Y.  Supp.  257.) 

§  4.  Speed  of  machine. 

The  Highway  Law,  section  287,  requires  the  driver  of  a  motor  vehicle  to 
operate  the  same  at  a  rate  of  speed  so  as  not  to  endanger  the  property  of 
another  or  the  life  and  limb  of  any  person;  and  further  provides  that  a 
speed  in  excess  of  thirty  miles  an  hour  for  a  distance  of  one-fourth  of  a  mile 
shall  be  presumptive  evidence  of  driving  at  a  rate  of  speed  which  is  not 
careful  and  prudent.  The  statute  gives  one  who  was  traveling  at  a  rate 
exceeding  thirty  miles  an  hour  an  opportunity  of  showing  that  his  speed 
was  reasonable  under  the  circumstances.  (People  v.  Mellen,  104  Misc. 
355  ;  Huddy  on  Automobiles,  5th  Ed.,  p.  393.)  But,  outside  of  any  statu- 
tory provisions,  it  is  the  duty  of  the  operator  to  drive  at  a  speed  which  is 
reasonable  under  the  circumstances ;  and,  if  an  unreasonable  speed  causes 
injury  to  the  person  or  property  of  another,  he  may  be  liable  for  ensuing 
damages.  {De  Carvalho  v.  Brunner,  223  IST.  Y.  284;  Bohringer  v.  Camp- 
hell,  154  App.  Div.  879,  137  N.  Y.  Supp.  241 ;  Fittin  v.  Sumner,  176 
App.  Div.  617,  163  'N.  Y.  Supp.  443 ;  Huddy  on  Automobiles,  5th  Ed., 
p.  374.)  What  constitutes  a  reasonable  rate  of  speed  is  generally  a  ques- 
tion for  the  jury.  (Huddy  on  Automobiles,  5th  Ed,,  p.  397.)  At  turns 
and  street  intersections  the  speed  should  be  slower  than  at  places  where 
less  danger  of  injury  is  to  be  expected.  And  when  passing  street  cars,  the 
driver  of  the  machine  should  either  stop  or  slacken  his  speed  so  that  injury 
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to  persons  getting  on  and  off  the  car  may  be  avoided.     (Huddy  on  Auto- 
mobiles, 5  th  Ed.,  p.  380.) 

§  5.  Control  of  machine. 

The  driver  of  a  motor  vehicle  must  keep  the  same  under  reasonable 
control  at  all  times.  (Thies  v.  Thomas,  77  N.  Y.  Supp.  276 ;  Huddy  on 
Automobiles,  5th  Ed.,  p.  398.)  When  proceeding  along  the  wrong  side  of 
the  highway,  greater  control  is  required  of  the  driver  than  when  he  is  pro- 
ceeding in  accord  with  the  law  of  the  road.  And  when  driving  at  night, 
the  control  of  the  machine  should  be  such  that  he  can  avoid  injury  to 
persons  or  property  in  the  street  within  the  scope  of  his  lights.  That  is, 
he  should  drive  so  that  when  the  lights  disclose  an  obstruction  in  the  road, 
he  can  stop  the  machine  and  avoid  injury  either  to  himself  or  another. 
(Huddy  on  Automobiles,  5th  Ed.,  p.  400.) 

§  6.  Warning  of  approach. 

The  Highway  Law,  section  286,  requires  that  every  motor  vehicle  shall 
be  provided  with  a  siuitable  and  adequate  horn  or  other  device  for  signaling. 
The  statute  contemplates  and  the  law  requires  that  the  driver  of  a  motor 
vehicle  shall  give  warning  of  his  approach  when  such  practice  is  reasonably 
necessary  to  avoid  injury  to  other  travelers,  whether  on  foot  or  in  other 
vehicles.  Reasonable  care  requires  that  at  street  crossings  and  other  places 
where  travelers  may  naturally  be  anticipated,  a  warning  of  the  approach  of 
a  motor  vehicle  shall  be  given  by  its  driver.  ( Wolcott  v.  Renault  Selling 
Branch,  223  K  Y.  288 ;  Gross  v.  Foster,  134  App.  Div.  243,  118  IST.  Y. 
Supp.  889 ;  Bohringer  v.  Camphell,  154  App.  Div.  879,  137  N.  Y.  Supp. 
241 ;  Huddy  on  Automobiles,  5th  Ed.,  p.  403.) 

§  7.  Lookout  for  other  travelers. 

It  is  the  duty  of  the  driver  of  a  motor  vehicle  to  keep  a  reasonably 
careful  lookout  for  other  travelers  so  that  he  may  be  able  to  avoid  a  col- 
lision. Whether  the  driver  has  fulfilled  his  duty  in  regard  to  watching  for 
pedestrians  and  other  persons,  is  generally  a  question  for  the  jury.  Partic- 
ularly at  street  crossings  and  other  places  where  many  pedestrians  and 
other  travelers  are  to  be  anticipated,  considerable  care  in  this  respect 
should  be  exercised.  A  charge  of  negligence  may  be  based  on  the  failure 
of  the  driver  of  a  motor  vehicle  to  see  another  traveler  as  soon  as  he  should. 
(Bradley  v.  Jaeckel,  65  Misc.  509,  119  IST.  Y.  Supp.  1071;  Thies  v. 
Thomas,  77  N.  Y.  Supp.  276;  Huddy  on  Automobiles,  5th  Ed.,  p.  409.) 
The  general  duty  of  the  driver  is  to  look  in  front  of  his  machine,  and  he 
is  not  under  as  strict  an  obligation  to  look  toward  the  rear  to  see  if  a  street 
13 
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car  or  another  vehicle  is  approaching,  or  to  see  whether  children  are  climb- 
ing on  the  rear  of  the  machine.  (Huddy  on  .Automobiles,  5th  Ed.,  p.  411.) 
But  the  driver  should  look  tov^ard  the  side,  particularly  at  street  crossings, 
to  see  whether  other  travelers  are  approaching  at  right  angles.  (Huddy  on 
Automobiles,  5th  Ed.,  p.  412.) 

§  8.  Liability  of  owner  for  negligence  of  chauffeur. 

The  owners  of  every  carriage  running  or  traveling  upon  any  turnpike, 
road  or  highway,  for  the  conveyance  of  passengers,  are  made  by  statute 
jointly  and  severally  liable  to  the  party  injured,  for  all  injuries  and 
damages  done  by  any  person  in  the  employment  of  such  owners,  as  a 
driver,  while  driving  such  carriage,  whether  the  act  occasioning  such  injury 
or  damage  be  willful  or  negligent  or  otherwise,  in  the  same  manner  as  such 
driver  would  be  liable  (Highway  Law,  §  325)  and  the  term  "carriage" 
as  so  used  is  declared  to  include  stage  coaches,  wagons,  carts,  sleighs,  sleds, 
automobiles,  or  motor  vehicles,  and  every  other  carriage  or  vehicle  used  for 
the  transportation  of  persons  and  goods,  or  either  of  them,  and  bicycles, 
tricycles,  and  all  other  vehicles  propelled  by  manumotive  or  pedomotive 
power,  or  by  electricity,  steam,  gasoline,  or  other  source  of  energy.  (Id., 
§  326.) 

In  order  that  the  owners  shall  be  liable  under  section  325  above  cited, 
the  owners  must  be  engaged  in  the  carriage  of  passengers;  and  an  injury 
must  have  been  done  to  some  third  person  by  a  person  employed  by  the 
owners  as  driver  while  driving  the  "  carriage." 

Except  as  above  stated,  the  owner  of  an  automobile  is  not  liable  for 
personal  injuries  caused  by  the  negligent  act  of  a  person  in  his  employ, 
unless  such  person  was  at  the  time  of  the  injury  engaged  in  the  business  of 
his  employer.  (Clarh  v.  Buchmohile  Co.,  107  App.  Div.  120;  Cunning- 
ham V.  Castle,  127  App.  Div.  580.)  But  the  fact  of  ownership  of  the  auto- 
mobile, and  of  injury  caused  by  the  negligence  of  a  person  employed  by  the 
owner  to  operate  it,  is  sufficient  to  make  out  a  prima  facie  case  that  the 
chauffeur  was  acting  within  the  scope  of  his  employment  at  the  time.  This 
may  be  rebutted  by  evidence  showing  that  the  chauffeur,  in  disobedience  of 
instructions,  took  the  automobile  out  for  his  own  pleasure  or  business. 
{Stewart  v.  Baruch,  103  App.  Div.  577.) 

In  an  action  for  personal  injuries  caused  by  the  negligent  operation  of 
an  automobile,  the  fact  that  the  vehicle  was  licensed  in  the  name  of  the 
defendant  is  prima  facie  evidence  that  he  is  the  owner  and  that  the  cus- 
todian was  engaged  in  the  owner's  service.  (Ferris  v.  Sterling,  214  IST.  Y. 
249.)  If  the  operator  of  an  automobile  is  the  owner's  son  and  is  under  the 
age  of  18  years,  the  ovmer  may  be  liable  if  he  permits  such  son  to  run  the 
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car  in  violation  of  section  282,  subd.  2.  (Schultz  v.  Morrison,  91  Misc. 
248,  154  ]Sr.  Y.  Supp.  257.)  But  the  owner  is  not  generally  liable  for  the 
negligence  of  his  adult  son  driving  the  car,  when  the  owner  is  not  present 
and  the  son  is  engaged  in  his  own  individual  business.  ( Van  Blaricon  v. 
Dodgson,  220  N.  Y.  111.) 

The  owner  of  an  automobile  who  has  rented  it  to  another  for  hire  to  use 
in  the  business  of  the  latter  is  not  liable  for  injuries  sustained  through  its 
negligent  operation.     (Braverman  v.  Hart,  105  N.  Y.  Supp.  107.) 

A  collision  between  a  pedestrian  and  a  motor  car  raises  no  presumption 
that  the  owner  of  the  car  was  negligent.  (Seaman  v.  Mott,  127  App.  Div. 
18.) 

§  9.  Violation  of  law. 

The  fact  that  the  driver  of  an  automobile  has  violated  a  municipal  ordi- 
nance and  that  injury  results  from  the  violation  is  generally  proof  of 
negligence  and  renders  the  driver  liable  for  the  injury.  But  where  the 
injury  does  not  proximately  result  from  the  violation  of  the  ordinance,  a 
cause  of  action  cannot  be  founded  thereon.  (Lmnehall  v.  Levy  Dairy  Co., 
173  App.  Div.  861,  160  IS".  Y.  Supp.  114.)  And,  if  the  driver  of  a  motor 
vehicle  violates  some  provision  of  the  statutes  governing  the  operation 
thereof,  he  is  prima  facie  liable  for  any  injury  resulting  therefrom.  Thus 
a  violation  of  subdivision  2  of  section  286  of  the  Highway  Law,  relative  to 
stopping  a  car  on  signal  from  the  driver  of  a  horse,  is  negligence.  (  Union 
Transfer  &  Storage  Co.  v.  Westcott  Exp.  Co.,  79  Misc.  408,  140  IsT.  Y, 
Supp.  98.)  And  where  one  operates  a  motor  vehicle  in  an  intoxicated 
condition  contrary  to  the  provisions  of  subdivision  3  of  section  290  of  the 
Highway  Law,  and  an  innocent  person  is  injured  in  consequence  of  such 
violation,  a  cause  of  action  arises.  {Lincoln  Taxicah  Co.  v.  Smith,  88 
Misc.  9,  150  ]Sr.  Y.  Supp.  86.)  The  circumstance  that  a  vehicle  is  on  the 
wrong  side  of  the  street  is  generally  sufficient  to  raise  a  presumption  of 
negligence,  but  in  some  cases  the  use  of  the  wrong  side  may  be  justified 
by  circumstances,  as  where  that  side  of  the  street  is  used  to  avoid  a  collision. 
(Clarke  v.  Woop,  159  App.  Div.  437,  144  K  Y.  Supp.  595.)  But  negli- 
gence can  rarely  be  predicted  on  a  performance  of  a  statutory  duty.  Thus, 
the  fact  that  the  driver  of  a  car  sounded  his  horn  when  approaching  a 
pedestrian  crossing  a  street,  as  required  by  subdivision  2  of  section  286,  is 
not  negligence,  though  the  sound  causes  the  pedestrian  to  become  excited 
and  to  step  back  in  front  of  the  ear,  (Wall  v.  Merlcert,  166  App.  Div.  608, 
152  K  Y.  Supp.  293.) 

A  violation  of  subdivision  2  of  section  286,  relative  to  stopping  on  signal 
from  the  driver  of  a  horse,  is  negligence,  and  renders  the  driver  of  the  auto- 
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mobile  liable  for  injuries  resulting  from  his  failure  to  stop.  (Union 
Transfer  &  Storage  Co.  v.  Westcott  Express  Co.,  Y9  Misc.  408,  140  JST,  Y. 
Supp.  98.)  The  circumstance  that  a  vehicle  is  on  the  wrong  side  of  the 
road  is  generally  sufficient  to  raise  a  presumption  of  negligence,  for  a 
violation  of  the  law  of  the  road  is  competent  evidence  on  the  question  of 
due  care;  but  the  use  of  the  wrong  side  of  the  road  may  be  justified  by 
circumstances,  as  when  one  drives  to  that  side  to  avoid  an  imminent  col- 
lision.    {Clarhe  v.  ^yoop.  159  App.  Div.  437,  144  IST.  T.  Supp.  695.) 

§  10.  Contributory  negligence  of  the  person  injured. 

The  duty  to  exercise  care  is  not  confined  to  those  owning  or  operating 
motor  vehicles,  but  extends  as  well  to  those  who  claim  damages  for  personal 
injuries  caused  by  collision  with  such  vehicles.  It  is  the  duty  of  every, 
person  crossing  a  city  street  to  exercise  reasonable  care  to  protect  himself 
from  injury  by  a  collision  with  vehicles  traveling  thereon ;  and  if  he  omits 
such  care,  and  the  amission  contributes  to  an  injury  received  from  a 
passing  vehicle,  he  can  maintain  no  action  for  the  injury.  (Hartfield  v. 
Boper,  21  Wend.  615 ;  Barker  v.  Savage,  45  N.  Y.  191.) 

Keasonable  care  requires  in  all  cases  the  exercise  of  a  vigilance  pro- 
portioned to  the  danger  encountered.  To  enter  upon  a  street  crossing  in 
a  city  where  the  moving  vehicles  are  numerous,  and  a  collision  with  them 
likely  to  produce  serious  injury,  without  looking  in  both  directions  along 
the  street  to  ascertain  whether  any  are  approaching,  and  if  so,  their  rate  of 
speed,  and  how  far  from  the  crossing,  is  not  only  the  omission  of  reason- 
able care,  but  an  act  of  rashness.  It  is  also  the  duty  of  a  pedestrian  to 
look  at  street  and  road  crossings  when  there  may  be  danger  from  approach- 
ing vehicles  although  the  travel  may  be  comparatively  trifling.  {Barker 
v.  Savage,  45  N.  Y.  191.)  But  a  corresponding  degree  of  care  is  required 
of  persons  operating  motor  or  other  vehicles  upon  the  public  streets  and 
highways ;  and  a  person  crossing  a  street  is  entitled  to  rely  upon  the  pre- 
sumption that  drivers  of  vehicles  would  exercise  reasonable  care  to  avoid 
causing  injury  to  persons  in  the  street;  and  a  failure  to  anticipate  the 
omission  of  such  care  does  not  render  the  person  crossing  guilty  of  con- 
tributory negligence.  (Caesar  v.  Fifth  Ave.  Coach  Co.,  45  Misc.  331.) 
A  person,  whether  adult  or  infant,  has  the  right  to  assume  that  a  person 
in  the  operation  of  an  automobile  would  exercise  care  and  would  respect 
the  rights  of  pedestrians  when  rounding  the  comer  of  a  street.  He  has  the 
right  to  assume  that  the  operator  of  an  automobile  will  slow  down  and 
opera:te  his  machine  with  care,  and  that  he  will  take  notice  that  people 
may  be  at  the  crossing  or  entering  thereon.  (Buscher  v.  N.  Y.  Transportor 
tion  Co.,  106  App.  Div.  493.) 
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On  the  same  principle  the  owner  of  an  automobile  has  the  right  to 
assume  that  a  municipality  has  performed  its  duty  of  seeing  that  its  streets 
are  at  all  times  kept  in  a  reasonably  safe  condition  for  travel  thereon ;  for, 
although  a  city  owes  no  special  duty  to  those  who  ride  in  automobiles,  and 
is  not  an  insurer  of  travelers  using  its  streets,  it  is  at  all  times  bound  to 
exercise  due  care  to  keep  the  highway  reasonably  safe  and  free  from 
dangerous  defects.    (Corcoran  v.  City  of  New  YorJc,  188  N.  Y.  131.) 

A  passenger  in  an  automobile,  who  has  nothing  to  do  with  the  manage- 
ment or  control  of  the  machine,  is  not  chargeable  with  the  negligence  of 
the  chauffeur.  (Ward  v.  Broohlyn  Heights  R.  R.  Co.,  119  App.  Div  487, 
104  N.  Y.  Supp.  95 ;  Noahes  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  121  App. 
Div.  716 ;  Read  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  123  App.  Div.  228.) 
But  he  is  chargeable  with  his  own  contributory  negligence,  if,  in  approach- 
ing a  railroad  track  in  a  locality  known  to  him,  in  a  car  driven  by  another, 
he  fails  in  his  duty  to  look  and  listen  for  approaching  trains  so  as  to  pre- 
vent, so  far  as  he  may  be  able,  the  chauffeur  from  crossing  the  track  in 
front  of  a  moving  train.     (Id.) 

The  age  and  sex  of  the  passenger  may  be  a  matter  of  consideration  in 
determining  whether  the  failure  of  the  passenger  to  look  and  listen  when 
the  automobile  is  nearing  a  railroad  track,  and  to  warn  the  chauffeur  of 
the  approach  of  a  train,  is  contributory  negligence,  and  the  circumstances 
surrounding  may  be  such  as  to  require  the  submission  of  this  question  to  a 
jury.     (Noakes  v.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  121  IST.  Y.  716.) 

The  rule  is  well  settled  that  a  violation  of  a  statute  or  municipal  ordi- 
nance by  those  operating  a  train,  car  or  vehicle  does  not  in  itself  or  of 
itself  constitute  negligence.  (Knupfle  v.  KnicherhocJcer  Ice  Co.,  84  N.  Y. 
488;  McCarragher  v.  Proal,  114  App.  Div.  470.)  The  jury  must  deter- 
mine from  all  the  circumstances,  including  the  fact  of  the  violation  of  the 
statute  or  municipal  ordinance,  whether  the  party  violating  it  was  guilty  of 
contributory  negligence.  On  the  other  hand,  while  third  persons  have  a 
right  to  assume  that  statutes  and  ordinances  will  be  observed,  that  does  not 
relieve  them  of  exercising  care  and  caution  for  their  own  safety,  and  when 
they  observe,  or  in  the  exercise  of  ordinary  care  should  observe,  that  the 
statute  or  ordinance  is  not  being  obeyed,  they  are  not  justified  in  proceed- 
ing and  asserting  their  rights,  and  if  they  do  so,  they  cannot  recover  any 
damages  they  may  sustain.     ''McCarragher  v.  Proal,  114  App.  Div.  470.) 

§  11.  The  Motor  Vehicle  Lawr. 

Sections  280-293  of  the  Highway  Law  particularly  refer  to  motor 
vehicles  used  on  the  public  highways.    Its  provisions  are  as  follows : 
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THE  MOTOR  VEHICLE  LAW. 

Article  11  of  the  Highwat  Law. 
MOTOE  Vehicles. 

Section  280.     Application  of  article. 

281.  Definitions. 

282.  Registration  of  motor  vehicles;    age  of  operator;    fees;    renewals. 
282-a.  Auto  trucks  and  trailers  in  excess  of  twenty-five  thousand  pounds. 

283.  Distinctive  number;    form  of  number  plates. 

284.  Registration  and  numiber  plates  for  manufacturers  and  dealers. 
284-a.  Limited  use  of  dealers'  number  plates  by  vendee. 

285.  Exemption  of  nonresident  owners. 

286.  Signaling  and  other  devices;    signals;    rules  of  the  road. 
286-a.  Transparently  illuminated  rear  plates. 

287.  Speed  permitted. 

288.  Local  ordinances  prohibited. 

289.  License  of  operators  and  chauffeurs;    renewals. 
2&0.      Punishment  for  violation;    procedure. 

290-a.  Suspension  and  revocation  of  a  license  of  operator  or  chauffeur. 

290-b.  Certificate  by  magistrate. 

291.  Disposition  of  registration  fees ;    fines  and  penalties. 

292.  Rates  of  toll  on  motor  vehicles. 

293.  Acts  repealed. 

§    280.    Application  of  article. 

Except  as  herein  otherwise  expressly  provided,  this  article  shall  be  exclusively  con- 
trolling: 

1.  Upon  the  registration,  numbering  and  regulation  of  motor  vehicles',  and  the  licens- 
ing and  the  regulation  of  chauffeurs  and  operators; 

2.  On  their  use  of  the  public  highways,  and 

3.  On  the  accessories  used  upon  motor  vehicles  and  their  incidents  and  the  speed  of 
motor  vehicles  upon  the  public  highways ; 

4.  On  the  punishment  for  the  violation  of  any  of  the  provisions  of  this  article. 

§    281.    Definitions. 

The  term  "  motor  vehicle  "  as  used  in  this  article,  except  wh«re  otherwise  expressly 
provided,  shall  include  all  vehicles  propelled  by  any  power  other  than  muscular  power, 
except  motor  bicycles,  motor  cycles,  traction  engines,  road  rollers,  fire  wagons  and 
engines,  police  patrol  wagons,  ambulances  and  such  vehicles  as  run  only  upon  rails  or 
tracks.  The  term  "  local  authorities "  shall  include  all  officers  of  counties,  cities, 
boroughs,  towns  or  villages,  as  well  as  all  boards,  committees  and  ether  public  officials 
of  such  counties,  cities,  boroughs,  towns  or  villages.  The  term  "  chauffeur  "  ahall  mean 
any  person  operating  or  driving  a  motor  vehicle,  as  an  employee  or  for  hire.  The  term 
"  operator  "  shall  mean  any  person,  other  than  a  chauffeur,  who  operates  a  motor  vehicle 
in  a  county  wholly  included  in  a  city.  The  term  "  state  "  as  used  in  this  article,  except 
where  otherwise  expressly  provided,  shall  also  include  the  territories  and  the  federal 
districts  of  the  United  States.  The  term  "owner  "  shall  also  include  any  peracn,  firm, 
association  or  corporation  renting  a  motor  vehicle  or  having  the  exclusive  use  thereof, 
under  a  lease  or  otherwise,  for  a  period  greater  thin  thirty  days.  The  term  "public 
highway "  shall  include  any  highway,  county  road,  state  road,  public  street,  avenue, 
alley,  park,  parkway  or  public  place  in  any  county,  city,  borough,  town  or  village. 
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except  any  speedway  which  may  have  been  or  may  be  expressly  set  apart  by  law  for  the 
exclusive  use  of  horses  and  light  carriages.  The  term  "  omnibus,"  as  used  in  this 
article,  shall  include  any  motor  vehicle  held  and  used  for  the  transportation  of 
passengers  for  hire. 

§   282.   Registration  of  motor  vebicles;  age  of  operator;  fees;  reneivals. 

1.  Registration  by  owners.  Every  owner  of  a  motor  vehicle  which  shall  be  operated 
or  driven  upon  the  public  highways  of  this  state  shall,  except  as  herein  otherwise 
expressly  provided,  cause  to  be  filed,  by  mail  or  otherwise,  in  the  office  of  the  secretary 
of  state  a  verified  application  for  registration  on  a  blank  to  be  furnished  by  the 
secretary  of  state  for  that  purpose,  containing:  (a)  A  brief  description  of  the  motor 
vehicle  to  be  registered,  including  the  name  of  the  manufacturer  and  factory  number  of 
such  vehicle,  the  character  and  amount  of  the  motive  power  stated  in  figures  of  horse 
power  in  accordance  with  the  rating  established  by  the  Association  of  Licensed  Auto- 
mobile Manufacturers;  (b)  the  name,  age,  residence,  including  county  and  business 
address,  of  the  owner  of  such  motor  vehicle;  (c)  provided  that,  if  such  motor  vehicle 
is  used  or  to  be  used  for  purposes  mentioned  in  subdivision  6-a  of  this  section,  the 
applicant  shall  so  certify,  and  also  certify  as  to  the  weight  of  the  truck  and  carrying 
capacity,  or  in  the  case  of  an  omnibus  the  seating  capacity,  or  if  the  omnibus  is  to  be 
operated  wholly  within  a  municipality  pursuant  to  a  franchise  other  than  a  franchise 
express  or  implied  in  articles  of  incorporation,  upon  certain  streets  designated  in  such 
franchise,  those  facts  shall  also  be  certified,  and  a  certified  copy  of  such  franchise 
furnished  to  the  secretary  of  state.  Every  owner  of  a  vehicle,  commonly  known  as  a 
"  trailer,"  for  the  transportation  of  goods,  wares  and  merchandise,  not  propelled  by  its 
own  power,  to  be  drawn  on  the  public  highways  by  a  motor  vehicle  operated  thereon 
shall  also  make  a/pplication  for  the  registration  thereof  in  the  manner  herein  provided 
for  an  application  to  register  a  motor  vehicle,  without  the  statement  relating  to  motive 
power;  but  the  application  shall  set  forth  the  combined  weight  and  carrying  capacity 
of  such  trailer. 

2.  Restriction  on  operation.  No  person  shall  operate  or  drive  a  motor  vehicle  who 
is  under  eighteen  years  of  age,  unless  such  person  is  accompanied  by  a  duly  licensed 
chauffeur  or  the  owner  of  the  motor  vehicle  being  operated.  No  person  shall  operate 
or  drive  a  motor  vehicle  in  a  county  wholly  included  within  a  city  unless  such  person 
is  a  duly  licensed  chauffeur  or  operator  whether  the  owner' of  such  vehicle  or  otherwise; 
provided,  however,  that  a  person  of  the  age  of  eighteen  years  and  upwards  who  shall 
reside  outside  of  such  county  and  within  the  state  may  so  operate  or  drive,  except  as  a 
chauffeur,  for  not  to  exceed  ten  days  in  any  year  without  being  so  licensed.  The 
secretary  of  state  may,  however,  in  his  discretion,  grant  a  written  permit  to  any  person 
desiring  to  fit  himself  to  so  operate  or  drive  a  motor  vehicle,  within  such  county. 
Such  permit  shall  not  continue  for  more  than  ten  days  from  its  date,  but  may  be 
renewed  from  time  to  time  not  to  exceed  a  total  of  thirty  consecutive  days.  The  holder 
thereof  shall  not  so  operate  or  drive  unless  at  all  times  under  the  immediate  supervision 
and  control  of  an  operator  or  chauffeur  duly  licensed  under  this  article.  Such  holder, 
operator  or  chauffeur  shall  be  liable  for  any  violation  of  this  act  or  of  any  local 
ordinance,  rule  or  regulation  permitted  thereunder  while  so  operating.  The  secretary 
of  state  may  make  any  suitable  regulations  concerning  the  issue  and  use  of  such  permits 
and  may  demand  a  fee  of  fifty  cents  for  each  such  permit  or  renewal  thereof. 

3.  Registration  hook.  Upon  the  receipt  of  an  application  for  registration  of  a  motor 
vehicle,  as  provided  in  this  article,  the  secretary  of  state  shall  file  such  application  in 
his  office  at  Albany,  and  in  cities  of  the  first  class,  and  such  Other  places  within  the 
state  of  New  York  as  he  may  designate  and  register  such  motor  vehicle  or  vehicles, 
with  the  name  residence  and  business  address  of  the  owner,  together  with  the  facts 
stated  in  such  application,  in  a  book  or  index  to  be  kept  for  the  purpose,  under  the 
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distinctive  number  assigned  to  such  motor  vehicle  hy  the  secretary  of  state,  which  book 
or  index  shall  be  open  to  public  inspection  during  reasonable  business  hours. 

4.  Certificate  of  registration.  Upon  the  filing  of  such  application  and  the  payment 
of  the  fee  hereinafter  provided,  the  secretary  of  state  shall  assign  to  such  motor  vehicle 
a  distinctive  number  and,  without  expense  to  the  applicant,  issue  and  deliver  in  such 
manner  as  the  secretary  of  state  may  select  to  the  owner  a  certificate  of  registration, 
in  such  form  as  the  secretary  of  state  shall  prescribe,  and  two  number  plates  at  a  place 
within  the  state  of  New  York  named  by  the  applicant  in  his  application.  In  the  event 
of  the  loss,  mutilation  or  destruction  of  any  certificate  of  registration,  provided  ior  in 
this  article  or  of  any  number  plate  provided  for  in  this  section  or  of  any  license  or 
badge,  the  owner  of  a  registered  motor  vehicle  or  manufacturer,  or  dealer,  or  operator, 
or  chauffeur,  as  the  case  may  be,  may  obtain  from  the  secretary  of  state  a  duplicate 
thereof  upon  filing  in  the  office  of  the  secretary  of  state  an  affidavit  showing  such  fact 
and  the  payment  of  a  fee  of  one  dollar.  It  shall  be  the  duty  of  every  owner,  operator 
or  chauffeur  holding  a  certificate  as  such  from  the  secretary  of  state,  to  notify  the 
secretary  of  state  in  writing  of  any  change  of  residence  of  such  person  within  ten  days 
after  such  change  occurs. 

5.  Times  for  registration  and  reregistration.  Registration  applied  for  on  or  before 
August  first,  nineteen  hundred  and  seventeen,  shall  take  effect  on  that  date  and  certifi- 
cates issued  on  such  application  or  under  any  application  made  prior  to  January  thirty- 
first,  nineteen  hundred  and  eighteen,  shall  expire  on  the  latter  date.  The  fees  for  such 
registration  shall  be  one-half  of  the  annual  fees  provided  herein.  Registration  there- 
after shall  be  renewed  annually  in  the  same  manner  and  upon  payment  of  the  same 
annual  fee  as  provided  in  this  section  for  registration,  to  take  effect  on  the  first  day  of 
February,  in  each  year  beginning  with  such  date  in  the  year  nineteen  hundred  and 
eighteen;  and  the  certificates  of  registration  issued  thereunder  or  issued  between  any 
such  dates  shall  expire  on  the  succeeding  thirty-first  day  of  January.  Nothing  con- 
tained in  this  subdivision  shall  affect  the  registration  of  motor  vehicles  previously 
registered  in  accordance  with  the  provisions  of  this  section,  prior  to  this  amendment. 

6.  Registration  fees.  The  following  fees  SJhall.be  paid  to  the  secretary  of  state  upon 
the  registration  or  reregistration  of  a  motor  vehicle  in  accordance  with  the  provisions 
of  this  article:  twenty-five  cents  per  horse  power  for  the  rated  horse  power  of  such 
motor  vehicle;  if  the  registration  or  reregistration  occur  in  the  calendar  year  in  which 
such  motor  vehicle  was  manufactured  or  within  three  yeara  after  the  expiration  of 
such  year,  the  additional  fee  of  forty  cents  for  each  one  hundred  dollars,  or  major 
fraction  thereof,  of  the  listed  price  of  such  motor  vehicle  fully  equipped;  if  at  the 
time  of  such  registration  or  reregistration,  three  years  but  not  more  than  five  years 
shall  have  fexipired  since  the  expiration  of  the  calendar  year  in  which  such  motor  vehicle 
was  manufactured,  the  additional  fee  of  twenty  cents  for  each  one  hundred  dollars,  or 
major  fraction  thereof,  of  the  listed  price  of  such  motor  vehicle  fully  equipped;  for 
each  subsequent  registration  or  reregistration  of  such  motor  vehicle  the  additional  fee 
of  ten  cents  for  each  one  hundred  dollars,  or  major  fraction  thereof  of  the  list  price  of 
such  motor  vehicle  fully  equipped;  provided,  however,  that  the  total  fees  at  any  time 
for  the  registration  or  reregistration  of  a  six  cylinder  motor  vehicle  shall  be  not  less 
than  ten  dollars,  and  for  the  registration  or  reregistration  of  a  four  cylinder  motor 
vehicle  sWall  be  not  less  than  five  dollars;  provided  further,  that  if  a  motor  vehicle  is 
originally  registered  after  August  first  in  any  year,  the  register  fee  for  that  year  shall 
be  one-half  of  the  fee  herein  provided  for ;  and  further  provided  that  for  motor  vehicles 
which  are  used  or  to  be  used  for  purposes  mentioned  in  subdivision  6-a  of  this  section, 
the  fee  for  such  registration  shall  be  as  therein  prescribed.  The  provisions  hereof  with 
respect  to  the  payment  of  registration  fees  shall  not  apply  to  motor  vehicles  owned  or 
controlled  by  the  state,  a  city,  county,  village  or  town  or  any  of  the  departments 
thereof,  but  in  other  respects  shall  be  applicable. 
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6-a.  Registration  fees  for  auto  triwks  and  omniiuses.  The  commissioner  of  highways, 
superintendent  of  public  worlcs  and  state  engineer  and  surveyor  having  heretofore  filed 
in  the  oflBc©  of  the  secretary  of  state,  in  accordance  with  the  former  provisions  of  this 
subdivision,  a  schedule  of  registration  fees  to  be  paid  upon  the  registration  or  reregis- 
tration,  in  accordance  with  the  provisions  of  this  article,  of  motor  vehicles  used  as 
omnibuses  for  the  transportation  of  passengers  and  of  motor  vehicles  constructed  or 
specifially  equipped  for  the  transportation  of  goods,  wares  and  merchandise  and  used 
or  to  be  used  for  such  purpose,  and  commonly  known  as  auto  trucks,  such  schedule,  as 
herein  modified,  is  hereby  adopted,  and  the  registration  fees  for  such  auto  trucks  and 
for  omnibuses  are  hereby  established  as  follows: 


SCHEDtTLE  FOB  MOTOE  VEHICLES  USED  AS  OMNIBUSES  FOR  THE  TEANSPOETATION  OF 

Passengees. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  five  passengers  or 
less,  the  annual  fee  of  fifteen  dollars. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  not  less  than  six 
pa/Ssengers,  nor  more  than  seven  passengers,  the  annual  fee  of  twenty-four  dollars  and 
fifty  cents. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  not  less  than  eight 
passengers,  nor  more  than  ten  passengers,  the  annual  fee  of  thirty  dollars  and  fifty 
cents. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  not  less  than 
eleven  passengers,  nor  more  than  sixteen  passengers,  the  annual  fee  of  forty-three 
dollars. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  not  less  than 
seventeen  passengers,  nor  more  than  twenty  passengers,  the  annual  fee  of  fifty-two 
dollars. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  not  less  than 
twenty-one  passengers,  nor  more  than  twenty-two  passengers,  the  annual  fee  of  fifty-five 
dollars. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  not  less  than 
twenty-three  passengers,  nor  more  than  twenty-six  passengers,  the  annual  fee  of  sixty- 
one  dollars  and  fifty  cents. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  of  not  less  than 
twenty-seven  passengers,  nor  more  than  thirty  passengers,  the  annual  fee  of  sixty-seven 
dollars  and  fifty  cents. 

For  each  such  vehicle  having  a  seating  capacity  for  passengers  in  excess  of  thirty 
passengers,  the  fee  of  sixty-seven  dollars  and  fifty  cents,  and  the  additional  fee  of  two 
dollars  for  each  passenger  (measured  by  seating  capacity)  in  excess  of  thirty  passengers. 

Provided  that  if  any  such  motor  vehicle  used  as  an  omnibus  for  the  transportation  of 
passengers,  and  for  which  a  fee  is  herein  provided,  is  originally  registered  after  August 
first  in  any  year,  the  register  fee  for  that  year  shall  be  one-half  of  the  fee  herein 
provided  for  such  motor  vehicle;  and  provided  further  that  upon  the  registration  or 
reregistration  of  any  omnibus  mentioned  herein  the  number  plates  to  be  issued  therefor 
shall,  upon  the  payment  of  an  additional  fee  of  two  dollars  for  each  omnibus,  be  the 
same  in  form  as  is  issued  for  passenger  motor  vehicles  which  are  not  omnibuses. 

The  foregoing  schedules  shall  not  apply  to  omnibuses  operated  pursuant  to  a  franchise 
other  than  a  franchise  express  or  implied  in  articles  of  incorporation  over  streets 
designated  in  said  franchise  wholly  within  the  municipality,  and  for  any  such  omnibus, 
without  regard  to  the  seating  capacity,  the  annual  fee  shall  be  ten  dollars;  but  if  any 
such  omnibus  shall  be  also  operated  outside  of  the  municipality  then  the  foregoing 
schedule  of  fees  shall  apply  thereto;    and  provided  further  that  if  any  such  omnibus 
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for  which  a  ten-dollar  fee  is  herein  provided  is  originally  registered  after  August  first 
in  any  year  the  fee  for  that  year  shall  be  one-half  the  fee  herein  provided  for  such 
omnibus. 

Schedule  for  Motob  Vehicles,  Commonly  Known  as  Auto  Tbucks,  Used  fob  the 
Tbanspobtation  of  Goods,  Wabes  and  Mekchandise. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  ot 
two  tons  or  less,  the  annual  fee  of  ten  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  two  tons,  and  not  more  than  three  tons,  the  annual  fee  of  fifteen  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  three  tons,  and  not  more  than  four  tons,  the  annual  fee  of  twenty  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  four  tons,  and  not  more  than  five  tons,  the  annual  fee  of  twenty-five  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  five  tons,  and  not  more  than  six  tons,  the  annual  fee  of  thirty  dollars. 

For  each  such  vehicle  having  a,  comJbined  weight  of  truck  and  carrying  capacity  of 
more  than  six  tons,  and  not  more  than  seven  tons,  the  annual  fee  of  thirty-five  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  seven  tons,  and  not  more  than  eight  tons,  the  annual  fee  of  forty  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  eight  tons,  and  not  more  than  nine  tons,  the  annual  fee  of  forty-five  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  nine  tons,  and  not  more  than  ten  tons,  the  annual  fee  of  fifty  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  ten  tons,  and  not  more  than  eleven  tons,  the  annual  fee  of  fifty-five  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  eleven  tons,  and  not  more  than  twelve  tons,  the  annual  fee  of  sixty  dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  twelve  tons,  and  not  more  than  thirteen  tons,  the  annual  fee  of  sixty-five 
dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  of 
more  than  thirteen  tons,  and  not  more  than  fourteen  tons,  the  annual  fee  of  seventy 
dollars. 

For  each  such  vehicle  having  a  combined  weight  of  truck  and  carrying  capacity  in 
excess  of  fourteen  tons,  the  fee  of  seventy  dollars,  and  the  additional  fee  of  ten  dollars 
for  each  ton  in  excess  of  fourteen  tons. 

Provided  that  if  any  such  motor  vehicle,  commonly  known  as  a,  truck,  used  for  the 
transportation  of  goods,  wares  and  merchandise  and  for  which  a  fee  ia  herein  provided, 
is  originally  registered  after  August  first  in  any  year,  the  register  fee  for  that  year 
shall  be  one-half  the  fee  herein  provided  for  such  motor  vehicles. 

6-b.  Registration  fees  for  trailers.  The  foregoing  provisions  of  this  section  in  relation 
to  registration  books  and  registration,  certificates  of  registration,  number  plates, 
duplicates  of  certificates  and  number  plates,  times  of  registration  and  reregistration 
and  the  duration  thereof,  for  motor  vehicles,  shall  apply  also  to  trailers.  The  following 
fees  shall  be  paid  to  the  secretary  of  state  upon  the  registration  or  reregistration  of 
a  trailer  in  accordance  with  the  provisions  of  this  article : 

For  each  trailer  having  a  combined  weight  of  truck  and  carrying  capacity  of  two  tons 
or  less,  the  annual  fee  of  five  dollars. 

For  each  trailer  having  a  combined  weight  of  truck  and  carrying  capacity  of  more 
than  two  tons  and  not  more  than  five  tons,  the  annual  fee  of  ten  dollars. 

For  each  trailer  having  a  combined  weight  of  truck  and  carrying  capacity  of  more 
than  five  tons  and  not  more  than  seven  tons,  the  annual  fee  of  fifteen  dollars. 
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For  each  trailer  having  a.  combined  weight  of  truck  and  carrying  capacity  of  more 
than  seven  tons  and  not  more  than  ten  tons,  the  annual  fee  of  twenty  dollars. 

For  each  trailer  having  a  combined  weight  of  truck  and  carrying  capacity  of  more 
than  ten  tons  and  not  more  than  fourteen  tons,  the  annual  fee  of  thirty  dollars. 

For  each  trailer  having  a  combined  weight  of  truck  and  carrying  capacity  in  excess 
of  fourteen  tons,  the  annual  fee  of  thirty  dollars  and  the  additional  fee  of  five  dollars 
for  each  ton  in  excess  of  fourteen  tons. 

Provided  that  if  any  such  trailer  for  which  a  fee  is  herein  provided,  is  originally 
registered  after  August  first  in  any  year,  the  register  fee  for  that  year  shall  be  one-half 
of  the  fee  herein  provided  for  such  vehicles. 

7.  Fees  in  lieu  of  taxes.  The  registration  fees  imposed  by  this  article  upon  motor 
vehicles,  other  than  those  of  manufacturers  and  dealers,  shall  be  in  lieu  of  all  taxes, 
general  or" local,  to  which  motor  vehicles  may  be  subject. 

8.  Sale  and  registration  hy  vendee.  Upon  the  sale  or  transfer  of  a  motor  vehicle 
registered  in  accordance  with  this  section,  the  vendor  shall  immediately  give  notice 
thereof  with  the  name  and  residence  of  the  vendee  to  the  secretary  of  state,  and  shall 
endorse  upon  the  certificate  of  registration  of  such  motor  vehicle  the  name  and  address 
of  the  vendee  and  the  date  of  delivery,  and  shall  sign  such  endorsement.  The  vendee 
shall,  within  ten  days,  after  the  date  of  such  sale  or  transfer,  notify  the  secretary  of 
state  thereof  upon  a  blank  furnished  promptly  by  him  for  that  purpose,  stating  the 
name  and  business  address  of  the  previous  owner,  if  known,  the  number  under  which 
such  motor  vehicle  is  registered  and  the  name,  residence,  including  county  and  business 
address,  of  the  vendee.  Upon  filing  such  statement  duly  verified  such  vendee  shall  pay 
to  the  secretary  of  state  a,  fee  of  one  dollar,  and  upon  receipt  of  such  statement  and 
fee  the  secretary  of  state  shall  file  such  statement  in  his  office  and  note  upon  the 
registration  book  or  index  such  change  in  ownership. 

A  vendee  may  operate  such  motor  vehicle  under  the  registation  certificate  issued  to 
the  vendor  for  a  period  of  ten  days  from  the  date  endorsed  thereon  by  the  vendor.  At 
the  expiration  of  said  period  of  ten  days  the  said  registration  shall  be  suspended'  and 
the  operation  of  such  motor  vehicle  thereunder  is  prohibited.  It  shall  be  unlawful  for 
any  person  to  deliver  or  offer  to  deliver  or  to  accept  or  offer  to  accept  a  transfer  of  any 
motor  vehicle  unless  there  be  produced  and  delivered  to  the  vendee  the  certificate  of 
registration  issued  for  such  vehicle  endorsd  as  hereinbefore  required.  A  violation  of 
this  provision  shall  be  a  misdemeanor  punishable  by  a  fine  not  exceeding  one  hundred 
dollars  or  by  imiprisonment  not  exceeding  sixty  days,  or  by  both,  in  the  discretion  of 
the  court. 

§    282-a.    Auto  trucks  and  trailers  in  excess  of  twenty-five  thousaud  pounds. 

After  this  section  takes  effect  no  person  shall  operate  or  drive  on  the  public  highways 
of  the  state  outside  of  cities  an  auto  truck  or  trailer  having  a  combined  weight  of  truck 
and  load  of  more  than  twenty-five  thousand  pounds,  but  this  section  shall  not  apply  to 
an  auto  truck  or  trailer  heretofore  registered  pursuant  to  section  two  hundred  and 
eighty-two  of  this  chapter  having  a  combined  weight  of  truck  and  carrying  capacity  in 
excess  of  twenty-five  thousand  pounds  during  the  period  for  which  such  auto  truck  or 
trailer  shall  have  been  registered  or  re-registered. 

§    283.    Distinctive  number;  form  of  number  plates. 

1.  Distinctive  number  must  6e  carried  on  motor  vehicles.  No  person  shall  operate 
or  drive  a  motor  vehicle  on  the  public  highways  of  this  state  after  the  first  day  of 
August,  nineteen  hundred  and  ten,  unless  such  vehicle  shall  have  a  distinctive  number 
assigned  to  it  by  the  secretary  of  state  and  a  number  plate  issued  by  the  secretary  of 
state  with  a  number,  and  other  identification  matter  if  any,  corresponding  to  that  of 
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the  certificate  of  registration  conspicuously  displayed,  one  on  the  front  and  one  on  the 
rear  of  such  vehicle,  each  securely  fastened  so  as  to  prevent  the  same  from  swinging. 

2.  Numier  plates  to  he  changed  annually.  Such  number  plates  shall  be  of  a  dis- 
tinctly different  color  each  year,  and  there  shall  be  at  all  times  a  marked  contrast 
between  the  color  of  the  number  plates  and  that  of  the  numerals  or  letters  thereon. 

3.  Form  of  number  plate.  Such  number  plate  shall  be  of  metal,  at  least  six  inches 
wide  and  not  less  than  fifteen  inches  in  length,  on  which  there  shall  be  the  initials 
"  N.  Y.,"  and  there  shall  be  the  distinctive  number  assigned  to  the  vehicle  set  forth  in 
numerals  four  inches  long,  each  stroke  of  which  shall  be  at  least  five-eighths  of  an  inch 
in  width.  No  vehicle  shall  display  the  number  plates  of  more  than  one  state  at  a  time, 
nor  shall  any  plate  be  used  other  than  those  issued  by  the  secretary  of  state. 

4.  Provisions  relating  to  trailers.  No  person  shall  operate  or  drive  a  motor  vehicle 
drawing  a  trailer  on  the  public  highways  of  the  state  after  the  first  day  of  August, 
nineteen  hundred  and  seventeen,  unless  such  trailer  shall  have  a  distinctive  number 
assigned  to  it  by  the  secretary  of  state  and  a  number  plate  issued  by  such  secertary 
with  a  number  corresponding  to  that  of  the  certificate  of  registration  displayed  and 
fastened  in  the  manner  provided  for  number  plates  on  a  motor  vehicle,  nor  unless  such 
person  shall  also  have  with  him  the  certificate  of  registration  of  such  trailer.  Such 
certificate  shall  be  exhibited  on  demand  to  any  peace  officer  or  representative  of  the 
secretary  of  state.  The  provisions  of  subdivisions  three  and  four  of  this  section 
relating  to  num'ber  plates  for  a  particular  motor  vehicle  shall  apply  to  number  plates 
for  any  such  trailer,  except  that  the  word  "  trailer  "  shall  also  appear  on  such  plates. 

§   284.   Registration  and  number  plates  for  manufacturers  and  dealers. 

1.  Every  person,  firm,  association  or  corporation  manufacturing  or  dealing  in  motor 
vehicles,  may,  instead  of  registering  each  motor  vehicle  so  manufactured  or  dealt  in, 
apply  to  the  secretary  of  state  for  a  single  registration  as  manufacturer  or  dealer,  as 
the  case  may  be,  and  for  number  plates.  The  application  shall  be  upon  a  blank  to  be 
furnished  by  the  seeretry  of  state,  and  shall  be  verified.  It  shall  contain  a  brief 
description  of  each  style  or  type  of  motor  vehicle  manufactured  or  dealt  in  by  the 
applicant,  including  the  character  of  the  motor  power  stated  in  figures  of  horse  power 
in  accordance  with  the  rating  established  by  the  Society  of  Automobile  Engineers,  and 
if  an  auto  truck  the  combined  weight  and  carrying  capacity  and  if  a  motor  vehicle 
adapted  specially  for  use  as  an  omnibus  the  seating  capacity,  and  the  name  and 
residence,  including  county  and  business  address,  of  such  manufacturer  or  dealer.  The 
application  shall  be  accompanied  with  the  payment  of  a  registration  fee  of  fifteen 
dollars.  Two  number  plates  of  the  same  kind  shall  constitute  a  set,  and  the  fee  for 
each  set  shall  be  five  dollars;  except  that  the  first  set  of  numiber  plates  shall  be 
furnished  without  the  payment  of  any  fee  in  addition  to  the  registration  fee.  The 
application  shall  be  filed  and  registered  in  the  ofiice  of  the  secretary  of  state  in  the 
same  manner  as  provided  in  this  chapter  for  the  registration  of  a  motor  vehicle.  The 
secretary  of  state  shall  thereupon  assign  a  distinctive  manufacturer's  or  dealer's  regis- 
tration number  to  the  applicant  and  issue  to  the  applicant  a  certificate  of  such  regis- 
tration with  and  for  each  separate  set  of  numiber  plates.  Each  certificate  shall,  in 
addition  to  the  general  registration  number,  recite  any  and  all  distinctive  words, 
numbers  or  marks  on  the  set  of  plates  for  which  such  certificate  is  issued.  The  secre- 
tary of  state  shall  also  promptly  deliver  to  the  applicant,  at  a  place  within  the  state 
to  be  designated  by  him  in  the  application,  the  set  or  sets  of  number  plates  to  which 
he  is  entitled.  The  applicant  shall  be  provided  with  the  one  set  furnished  with  his 
application  and  such  additional  sets,  not  exceeding  four,  for  which  he  shall  have  paid 
the  fees  above  provided.  Each  number  plate  shall  be  of  metal,  and  the  manufacturer's 
or  dealer's  general  registration  number  shall  be  set  forth  thereon  together  with  the 
initials  "  N.  Y."    The  size  of  a  manufacturer's  or  dealer's  plate  and  of  the  numerals  of 
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such  general  registration  number  shall  be  the  same  as  for  a  number  plate  described  in 
section  two  hundred  and  eighty-three.  All  of  such  plates  may  contain  such  other 
identification  matter  as  the  secretary  of  state  may  deem  proper.  The  provisions  of 
BuMivision  two  of  section  two  hundred  and  eighty-three  shall  apply  to  such  number 
plates.  Additional  number  plates  in  sets,  with  the  corresponding  certificates,  may  be 
obtained  from  the  secretary  of  state  at  any  time,  upon  the  payment  of  the  fee  a'bove 
provided;  but  the  secretary  of  state  may  limit  the  total  number  of  dealers'  plates  to 
be  issued  to  any  particular  dealer  in  excess  of  five.  A  duplicate  of  any  manufacturer's 
or  dealer's  number  plate,  in  case  of  loss  or  destruction,  which  fact  shall  be  proven  by 
the  afSdavit  of  the  manufacturer  or  dealer,  may  be  obtained  from  the  secretary  of  state 
for  two  dollars  and  fifty  cents. 

2.  Except  as  otherwise  provided  in  the  next  section,  no  person  shall  operate  or  drive, 
or  cause  to  be  operated  or  driven,  on  the  public  highways  a  motor  vehicle  to  which  any 
such  manufacturer's  or  dealer's  number  plates  are  attached  unless  the  manufacturer  or 
dealer  is  the  owner  or  entitled  to  the  possession  of  such  vehicle. 

3.  Registration  under  this  section  shall  be  renewed  and  new  plates  procured  annually, 
to  take  effect  on  the  first  day  of  February  of  each  year.  All  registrations  under  this 
section,  including  original  registrations  made  after  February  first  of  any  year,  shall 
expire  on  the  thirty-first  day  of  January  following  the  time  the  registration  takes  eflfect. 

4.  The  privileges  of  this  section  shall  not  extend  to  any  motor  vehicle  operated  or 
driven  by  a  manufacturer  or  dealer  for  pleasure  purposes  or  for  private  use  or  for  hire. 

§   284-a.   Iiiniited  nse  of  dealer's  number  plates  by  vendee. 

Upon  the  sale  of  a  motor  vehicle  by  registered  dealer,  the  vendee  shall  be  allowed  to 
operate  the  same  upon  the  public  highways  for  the  period  of  five  days  after  taking 
possession  thereof,  without  carrying  number  plates  issued  upon  a  registration  under 
section  two  hundred  and  eighty-two,  if  the  motor  vehicle  shall  have  attached  thereto 
and  displayed  thereon,  in  the  manner  provided  in  section  two  hundred  and  eighty-three, 
a  set  of  dealer's  number  plates  issued  to  such  dealer  under  section  two  hundred  and 
eighty-four,  and  if  a  proper  application  for  registration  and  number  plates  for  such 
vehicle  under  the  provisions  of  section  two  hundred  and  eighty-two  shall  have  been 
mailed  or  presented  to  the  secretary  of  state,  accompanied  with  payment  of  the 
required  fee,  within  twenty-four  hours  after  he  has  taken  possession  thereof. 

No  person  shall  operate  or  drive  upon  the  public  highways  any  motor  vehicle  on  which 
is  fastened  or  displayed  any  such  dealer's  number  plates  after  a  sale  of  stich  vehicle  by 
the  dealer  except  in  compliance  with  the  foregoing  provisions. 

A  dealer  who  sells  a  motor  vehicle  shall  not  deliver  to  or  permit  to  be  taken  by  the 
vendee  any  such  number  plates  without  first  mailing  to  the  secretary  of  state  a  verified 
statement,  upon  a  blank  to  be  furnished  by  him,  setting  forth  the  following  facts :  A 
description,  by  general  and  distinctive  numbers  and  characters  thereon,  of  the  plates 
and  certificate  to  be  loaned;  the  name  and  residence,  including  county  and  business 
address,  of  the  vendee  of  the  motor  vehicle;  a  brief  description  of  the  motor  vehicle 
sold,  including  the  name  of  the  manufacturer  and  factory  number;  the  character  and 
amount  of  the  motive  power  stated  in  figures  of  horse  power  in  accordance  with  the 
rating  established  by  the  Society  of  Automobile  Engineers,  or,  if  it  be  an  auto  truck, 
the  combined  weight  of  the  truck  and  carrying  capacity.  The  dealer  shall  also  state 
whether  he  has  knowledge  or  is  informed  that  the  motor  vehicle  is  to  be  used  as  an 
omnibus,  and  if  he  states  that  he  has  knowledge  or  information  that  it  is  to  be  so  used 
be  shall  also  specify  the  seating  capacity  of  the  motor  vehicle  sold. 

A  vendee  to  whom  number  plates  are  delivered  or  by  whom  they  are  held  under  the 
provisions  of  this  section  shall  return  the  same  and  the  accompanying  registration 
certificate,  to  the  dealer  before  the  expiration  of  six  days  after  he  took  possession  of 
the  motor  vehicle  purchased.     If  number  plates  go  delivered  or  held,  or  such  certificate. 
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are  not  returned  within  the  time  ahove  limited,  the  dealer  shall  immediately  notify  the 
secretary  of  state  of  that  fact  by  mail  describing  the  plates  according  to  the  general 
and  distinctive  numbers  and  characters  thereon. 

§    285.   Exemption   of   nonresident   owners. 

The  provisions  of  the  foregoing  sections  relative  to  registration  and  display  of  regis- 
tration numbers  shall  not  apply  to  a  motor  vehicle  owned  by  a,  nonresident  of  thia 
state,  other  than  a  foreign  corporation  doing  business  in  this  state,  provided  that  the 
owner  thereof  shall  have  complied  with  the  provisions  of  the  law  of  the  foreign  country, 
state,  territory  or  federal  district  of  his  residence  relative  to  registration  of  motor 
vehicles  and  the  display  of  registration  numbers  thereon,  and  shall  conspicuously 
display  his  registration  numbers  as  required  thereby.  The  provisions  of  this  section 
however,  shall  be  operative  as  to  a  motor  vehicle  owned  by  a  nonresident  of  this  state 
only  to  the  extent  that  under  the  laws  of  the  foreign  country,  state,  territory  or  federal 
district  of  his  residence  like  exemptions  and  privileges  are  granted  to  motor  vehicles 
duly  registered  under  the  laws  of  and  owned  by  residents  of  this  state. 

§    286.    Signaling  and  other  devices;  signals;  rules  of  the  road. 

1.  Every  motor  vehicle,  operated  or  driven  upon  the  public  highways  of  the  state, 
shall  be  provided  with  adequate  brakes  in  good  working  order  and  sufficient  to  control 
such  vehicle  at  all  times  when  the  same  is  in  use,  and  a  suitable  and  adequate  horn  or 
other  device  for  signaling. 

2.  Every  motor  vehicle,  driven  or  operated  upon  the  public  highways  of  the  state 
during  the  period  from  one-half  hour  after  sunset  to  one-half  hour  before  sunrise,  shall 
display  when  running  at  least  two  lighted  lamps  on  the  front,  one  on  each  side  of 
approximately  equal  power,  not  exceeding  twenty-four  candle  power,  unless  a  greater 
candle  power  shall  be  prescribed  as  provided  by  subdivision  six,  and  one  lighted  lamp 
on  the  rear  of  such  vehicle,  which  shall  also  display  a  red  light  visible  from  the  rear. 
The  rays  of  such  rear  light  shall  shine  upon  the  number  plate  carried  on  the  rear  of 
such  vehicle  in  such  manner  as  to  render  the  numerals  thereon  legible  for  at  least  fifty 
feet  in  the  direction  from  which  the  motor  vehicle  is  proceeding.  The  front  lights  shall 
be  so  arranged,  adjusted  and  operated,  as  to  avoid  dangerous  glare  or  dazzle,  and  so 
that  no  dangerous  or  dazzling  light  projected  to  the  left  of  the  axis  of  the  vehicle  when 
measured  seventy-five  feet  or  more  ahead  of  the  lamps,  shall  rise  above  forty-two  inches 
on  the  level  surface  on  which  the  vehicle  stands.  They  shall  also  give  sufficient  side 
illumination  to  reveal  any  person,  vehicle  or  substantial  object  ten  feet  to  both  sides 
of  said  vehicle,  at  a  point  ten  feet  ahead  of  the  lamps.  If,  in  addition  to  headlights, 
any  such  motor  vehicle  is  equipped  with  any  auxiliary  light,  projecting  device  or 
devices,  other  than  the  rear  light,  such  auxiliary  Jights  shall  be  subject  to  all  the 
restrictions  of  this  section. 

3.  Except  as  otherwise  provided  in  this  section,  such  front  lights  shall  be  visible  at 
least  two  hundred  and  fifty  feet  in  the  direction  in  which  the  motor  vehicle  is  proceed- 
ing, and,  when  the  vehicle  is  proceeding  on  a  street  or  highway  not  so  lighted  as  to 
reveal  any  person,  vehicle  or  substantial  object  on  such  street  or  highway  straight  ahead 
of  such  motor  vehicle  for  a  distance  of  at  least  two  hundred  feet,  such  front  lights  shall 
be  sufficient  to  reveal  any  person,  vehicle  or  substantial  object  on  the  road  straight 
ahead  of  such  motor  vehicle  for  a  distance  of  at  least  two  hundred  feet.  This  sub- 
division shall  not  apply  to  the  motor  trucks  described  in  subdivision  four  of  this 
section. 

4.  Such  front  lights  on  motor  trucks  of  two  tons  carrying  capacity  or  over,  which 
are  so  governed  or  mechanically  constructed  or  controlled  that  they  cannot  exceed  a 
speed  of  fifteen  miles  per  hour,  shall  be  visible  at  least  two  hundred  feet,  in  the  direction 
in  which  the  motor  vehicle  is  proceeding,  and  when  the  vehicle  is  proceeding  on  a  street 
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or  highway  not  so  lighted  as  to  reveal  any  person,  vehicle  or  substantial  object  on  the 
street  or  highway  straight  ahead  of  such  motor  vehicle  for  a  distance  of  at  least  two 
hundred  feet,  such  front  lights  shall  be  sufficient  to  reveal  any  person,  vehicle  or 
substantial  object  on  the  road  straight  ahead  for  a  distance  of  seventy-five  feet. 

5.  Motor  vehicles  when  standing  upon  th^  street  or  highway  must  display  two  lights 
in  front  and  a  red  light  in  the  rear  which  shall  be  visible  from  a  point  at  least  one 
hundred  feet  distant,  provided,  however,  upon  the  end  of  the  motor  vehicle  against  thie 
curb  and  where  such  lights  are  dispensed  with  by  law  or  ordinance  no  light  is  required. 

6.  Any  person  may  submit  to  the  secretary  of  state  a  device  for  controlling  the  front 
lights  of  motor  vehicles  so  that  they  shall  comply  with  the  provisions  of  this  section 
while  the  vehicle  is  proceeding,  together  with  an  application  that  such  device  be  tested 
as  prescribed  by  this  section.  Such  applicant  shall  pay  to  the  secretary  of  state  a  fee 
of  fifty  dollars.  Thereupon  the  secretary  of  state  shall  upon  notice  to  the  manufac- 
turer thereof,  submit  such  device  upon  such  uniform  specifications  as  he  may  from  time 
to  time  prescribe  and  promulgate  to  the  United  States  bureau  of  standards  or  to  any 
duly  qualified  testing  laboratory  not  interested,  directly  or  indirectly,  in  any  lamps  or 
headlighting  apparatus  or  to  a  similarly  disinterested  qualified  technical  expert  or 
experts  from  the  physical  laboratory  of  a  university  or  technical  school  within  the 
state  of  New  York,  under  the  jurisdiction  of  the  university  of  the  state  of  New  York, 
with  a  request  that  it  be  tested  as  to  its  compliance  with  the  provisions  of  this  section; 
and  the  secretary  of  state  may  also  submit  such  device  to  such  practical  road  test  as  he 
deems  proper.  Upon  notice  from  such  bureau,  laboratory  or  technical  expert  or  experts 
that  such  test  has  been  made  and  that  such  device  when  properly  applied  substantially 
complies  with  the  provisions  of  this  section  and  suggesting  the  maximum  candle  power 
to  be  used  therewith,  the  secretary  of  state  may  issue  a  certificate  to  the  applicant 
describing  the  device  and  certifying  that  such  test  has  been  made  and  that  the  device 
when  BO  applied  complies  with  the  provisions  of  this  section  and  prescribing  the  said 
maximum  candle  power  to  be  used  therewith.  The  expense  of  such  test  shall  be  paid 
from  the  fee  collected  from  the  applicants,  and  the  balance  of  such  fee,  if  any,  shall  be 
paid  into  the  state  treasury. 

7.  Any  person,  firm  or  corporation,  who  may  be  dissatisfied  with  the  findings  of  such 
testing  laboratory,  expert  or  experts,  shall  have  the  right  of  appeal  to  the  United  States 
bureau  of  standards  upon  payment  of  the  same  fee  hereinabove  prescribed,  whose 
decision  shall  be  final. 

8.  A  person  operating  or  driving  a  motor  vehicle  shall,  on  signal  by  raising  the  hand, 
from  a  person  riding,  leading  or  driving  a  horse  or  horses  or  other  draft  animals,  bring 
such  motor  vehicle  immediately  to  a  stop  and,  if  traveling  in  the  opposite  direction, 
remain  stationary  so  long  as  may  be  reasonable  to  allow  such  horse  or  animal  to  pass, 
and,  if  traveling  in  the  same  direction,  use  reasonable  caution  in  thereafter  passing 
such  horse  or  animal;  provided  that,  in  case  such  horse  or  animal  appears  badly 
frightened  or  the  person  operating  such  motor  vehicle  is  so  signaled  to  do,  such  person 
shall  cause  the  motor  of  such  vehicle  to  cease  running  so  long  as  shall  be  reasonably 
necessary  to  prevent  accident  and  insure  the  safety  of  others.  In  approaching  or  pass- 
ing a  car  of  a  street  railway  which  has  been  stopped  to  allow  passengers  to  alight  or 
embark,  the  operator  of  every  motor  vehicle  shall  slow  down  and  if  it  be  necessary  for 
the  safety  of  the  public  he  shall  bring  said  vehicle  to  a  full  stop.  Upon  approaching  a 
pedestrian  who  is  upon  the  traveled  part  of  any  highway  and  not  upon  a  sidewalk,  and 
upon  approaching  an  intersecting  highway  or  a  curve  or  a  corner  in  a  highway  where 
the  operator's  view  is  obstructed,  every  person  operating  a  motor  vehicle  shall  slow 
down  and  give  a  timely  signal  with  his  bell,  horn  or  other  device  for  signaling. 

9.  Whenever  a  person  operating  a  motor  vehicle  shall  meet  on  a  public  highway  any 
other  person  riding  or  driving  a  horse  or  horses  or  other  draft  animals  or  any  other 
vehicle  the  person  so  operating  such  motor  vehicle  shall  seasonably  turn  the  same  to  the 
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right  of  the  center  of  such  highway  so  as  to  pass  without  interference.  Any  such  person 
so  operating  a  motor  vehicle  shall,  on  overtaking  any  such  horse,  draft  animal  or  other 
vehicle,  pass  on  the  left  side  thereof,  and  the  rider  or  driver  of  such  horse,  draft  animal 
or  other  vehicle  shall,  as  soon  as  practicable,  turn  to  the  right  so  as  to  allow  free 
passage  on  the  left.  Any  such  person  so  operating  a  motor  vehicle  shall,  at  the  inter- 
section of  public  highways,  keep  to  the  right  of  the  intersection  of  the  centers  of  such 
highways  when  turning  to  the  right  and  pass  to  the  right  of  such  intersection  when 
turning  to  the  left. 

10.  Every  motor  truck,  omnibus  and  all  motor  commercial  vehicles  of  one  ton 
capacity  or  more,  operating  upon  the  public  highways  outside  of  cities  of  the  first  and 
second  class,  shall  be  equipped  with  a  mirror  or  other  reflecting  device  so  adjusted  or 
adjustable  that  the  operator  of  such  truck  shall  have  a  clear  and  full  view  of  the  road 
and  condition  of  traffic  behind  such  truck. 

§    286-a.    Transparently  illuminated  rear  plates. 

Instead  of  the  ordinary  rear  number  plate  required  by  section  two  hundred  and 
eighty-six  of  this  chapter,  a,  rear  plate  may  be  used  on  motor  vehicles  other  than  motor 
trucks,  so  constructed  as  to  permit  of  the  attachment  and  use  therewith  of  a  standard 
illuminating  device  for  transparently  illuminating  such  plate,  but  otherwise  conform- 
ing to  the  requirements  of  section  two  hundred  and  eighty-six  of  this  chapter,  if  the 
numerals  on  such  plate  are  legible  for  a  distance  of  at  least  one  hundred  feet  in  the 
day  time  and  for  a  like  distance  when  transparently  illuminated  at  night.  Any  person 
or  corporation  may  submit  to  the  secretary  of  state  a  device  for  transparently  illu- 
minating such  a  rear  license  plate.  If  the  secretary  of  state  be  satisfied  that  the  device 
so  submitted  can  be  readily  attached  and  is  adequate  to  so  transparently  illuminate 
such  plate  that  the  numerals  thereon  will  be  legible  for  a  distance  of  at  least  one 
hundred  feet,  he  may  approve  the  same  by  a  certificate  filed  in  his  office,  and  such 
device  shall  thereupon  be  known  as  a  standard  illuminating  device.  Every  illuminat- 
ing device  used  for  the  purpose  of  illuminating  a  rear  plate  as  authorized  by  this 
section  shall  be  marked  or  stamped  "  approved  by  the  secretary  of  state.''  As  soon  as 
one  or  more  of  such  standard  illuminating  devices  shall  have  been  approved  by  the 
secretary  of  state,  he  shall,  upon  application,  when  the  number  plates  for  a  current 
year  are  issued,  issue  a  rear  number  plate  as  provided  by  this  section  in  substitution 
for  the  ordinary  rear  number  plate  issued  by  him.  He  shall  also  upon  application, 
issue  a  rear  number  plate  as  provided  by  this  section,  in  exchange  for  a  rear  number 
plate  theretofore  issued,  upon  payment  of  the  actual  cost  of  such  new  plate.  The 
provisions  of  section  two  hundred  and  eighty-six  of  this  chapter  that  the  rays  of  the 
rear  lamp  shall  shine  upon  the  number  plate  carried  upon  the  rear  of  a  motor  vehicle 
in  such  manner  as  to  render  the  numerals  thereon  legible  for  at  least  fifty  feet  in  the 
direction  from  which  the  motor  vehicle  is  proceeding  shall  not  apply  to  a  motor  vehicle 
equipped  with  a  rear  number  plate  transparently  illuminated  by  a  standard  illuminating 
device,  as  authorized  by  this  section. 

§    287.    Speed  permitted. 

Every  person  operating  a  motor  vehicle  on  the  public  highway  of  this  state  shall 
drive  the  same  in  a  careful  and  prudent  manner  and  at  a  rate  of  speed  so  as  not  to 
endanger  the  property  of  another  or  the  life  or  limb  of  any  person;  provided,  that  a 
rate  of  speed  in  excess  of  thirty  miles  an  hour  for  a  distance  of  one-fourth  of  a  mile 
shall  be  presumptive  evidence  of  driving  at  a  rate  of  speed  which  is  not  careful  and 
prudent. 

§   288.   Local  ordinances  prohibited. 

Except  as  herein  otherwise  provided,  local  authorities  shall  have  no  power  to  pass, 
enforce   or  maintain   any   ordinance,   rule   or   regulation   requiring    from    any    owner, 
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operator  or  chauffeur  to  whom  this  article  is  applicable  any  tax,  fee,  license  or  permit 
for  the  use  of  the  public  highways  or  excluding  any  such  owner,  operator  or  chauffeur 
from  the  free  use  of  such  public  highways,  excepting  such  driveway,  speedway  or  road 
as  has  been  or  may  be  expressly  set  apart  by  law  for  the  exclusive  use  of  horses  and 
light  carriages  or  in  any  other  way  respecting  motor  vehicles  or  their  speed  upon  or 
use  of  the  public  highways;  and  no  ordinance,  rule  or  regulation  contrary  to  or  in 
anywise  inconsistent  with  the  provisions  of  this  article,  now  in  force  or  hereafter 
enacted,  shall  have  any  effect;  provided,  however,  that  the  power  given  to  local 
authorities  to  regulate  vehicles  offered  to  the  public  for  hire,  and  processions,  assem- 
blages or  parades  in  the  streets  or  public  places,  and  all  ordinances,  rules  and  regula- 
tions which  may  have  been  or  which  may  be  enacted  in  pursuance  of  such  powers  shall 
remain  in  full  force  and  effect;  and  provided,  further,  that  local  authorities  may  set 
aside  for  a  given  time  a  specified  public  highway  for  speed  contests  or  races,  to  be 
conducted  under  proper  restrictions  for  the  safety  of  the  public;  and  provided,  further, 
that  local  authorities  may  exclude  motor  vehicles  from  any  cemetery  or  grounds  used 
for  the  burial  of  the  dead,  and  may  by  general  rule,  ordinance  or  regulation  exclude 
motor  vehicles  used  solely  for  commercial  purposes  from  any  park  or  part  of  a  park 
system  where  such  general  rule,  ordinance  or  regulation  is  applicable  equally  and 
generally  to  all  other  vehicles  used  for  the  same  purposes,  and  provided  further  that 
nothing  in  this  article  contained  shall  impair  the  validity  or  effect  of  any  ordinances, 
regulating  the  speed  of  motor  vehicles,  or  of  any  traflSc  regulations  with  regard  to  the 
operation  of  motor  vehicles,  heretofore  or  hereafter  made,  adopted  or  prescribed  pur- 
suant to  law  in  any  city  of  the  first  class;  or  in  any  city  of  the  second  class  in  a  county 
adjoining  a  city  of  the  first  class;  provided,  further,  that  the  local  authorities  of  other 
cities  and  incorporated  villages  may  limit  by  ordinance,  rule  or  regulation  the  speed  of 
motor  vehicles  on  the  puiblic  highways,  such  speed  limitation  not  to  be  in  any  case  leas 
than  one  mile  in  four  minutes,  and  the  maintenance  of  a  greater  rate  of  speed  for 
one-eighth  of  a  mile  shall  be  presumptive  evidence  of  driving  at  a  rate  of  speed  which 
is  not  careful  and  prudent,  and  on  further  condition  that  each  city  or  village  shall  have 
placed  conspicuously  on  each  main  public  highway  where  the  city  or  village  line 
crosses  the  same  and  on  every  main  highway  where  the  rate  of  speed  changes,  signs  of 
sufficient  size  to  be  easily  readable  by  a  person  using  the  highway,  bearing  the  words, 

"  City  of "  or  "  Incorporated  village  of ,"  "  Slow  down  to miles  " 

(the  rate  being  inserted),  and  also  an  arrow  pointing  in  the  direction  where  the  speed 
is  to  be  reduced  or  changed,  and  also  on  further  condition  that  such  ordinance,  rule 
or  regulation  shall  fix  the  punishment  for  violation  thereof,  which  punishment  shall, 
during  the  existence  of  the  ordinance,  rule  or  regulation,  supersede  those  specified  in 
subdivision  two  of  section  two  hundred  and  ninety  of  this  chapter  but,  except  in  cities 
of  the  first  class,  shall  not  exceed  the  same.  Official  copies  of  all  local  ordinances 
passed  under  the  provisions  of  this  section  shall  be  filed  with  the  secretary  of  state  at 
least  thirty  days  before  they  shall  respectively  take  effect  and  a  brief  summary  of  all 
such  local  ordinances  shall  be  printed  in  pamphlet  form  and  issued  at  regular  intervals 
by  the  secretary  of  state. 

§   289.   Iiicense  of  operators  and  cbauffenrs;  renewals. 

1.  License  of  operators  or  chauffeurs.  Application  for  license  to  operate  motor 
vehicles,  as  an  operator  or  chauffeur,  may  be  made,  by  mail  or  otherwise,  to  the  secre- 
tary of  state  or  his  duly  authorized  agent  upon  blanks  prepared  under  his  authority  in 
such  form  and  with  such  proof  of  the  applicant's  fitness  as  the  secretary  of  state  shall 
in  his  discretion  determine.  The  secretary  of  state  shall  appoint  examiners  and  cause 
examinations  to  be  held  at  convenient  points  throughout  the  state  as  often  as  may  be 
necessary.     Such  application,  if  for  a  chauffeur's  license,  shall  be  accompanied  by  a 

14 
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photograph  of  the  applicant  in  such  numbers  and  forms  as  the  secretary  of  state  shall 
prescribe,  said  photograph  to  be  taken  within  thirty  days  prior  to  the  filing  of  said 
application  and  to  be  accompanied  by  the  fee  provided  herein.  An  owner  of  a,  motor 
vehicle  or  a  member  of  his  immediate  family  shall  be  granted  an  operator's  license, 
subject  to  this  article.  Before  an  operator's  or  chauflFeur's  license  is  granted,  the 
applicant  shall  pass  such  examination  as  to  his  qualifications  as  the  secretary  of  state 
shall  require.  No  operator's  or  chauffeur's  license  shall  be  issued  to  any  person  under 
eighteen  years  of  age.  To  each  person  shall  be  assigned  some  distinguishing  number  or 
mark,  and  the  license  issued  shall  be  such  form  as  the  secretary  of  state  shall  determine; 
it  may  contain  special  restrictions  and  limitations  concerning  the  type  of  motor  power, 
horse  power,  design  and  other  features  of  the  motor  vehicles  which  the  licensee  may 
operate;  it  shall  contain  the  distinguishing  number  or  mark  assigned  to  the  licensee, 
his  name,  place  of  residence  and  address,  a  brief  description  of  the  licensee  for  the 
purpose  of  identification  and  the  photograph  of  the  licensee  if  a  chauffeur.  Such 
distinctive  number  or  mark  shall  be  of  a  distinctly  different  color  each  year  and  in  any 
year  shall  be  of  the  same  color  as  that  of  the  number  plates  issued  for  that  year.  The 
secretary  of  state  shall  furnished  to  every  chauffeur  so  licensed  a  suitable  metal  badge 
with  the  distinguishing  number  or  mark  assigned  to  him  thereon  without  extra  charge 
therefor.  This  badge  shall  thereafter  be  worn  by  such  chauffeur  afloxed  to  his  clothing 
in  a  conspicuous  place,  at  all  times  while  he  is  operating  or  driving  a  motor  vehicle 
upon  the  public  highway.  Said  badge  shall  be  valid  only  during  the  term  of  the 
license  of  the  chauffeur  to  whom  it  is  issued  as  aforesaid.  Every  person  licensed  to 
operate  motor  vehicles  as  aforesaid  shall  indorse  his  usual  signature  on  the  margin  of 
the  license,  in  the  space  provided  for  the  purpose,  immediately  upon  receipt  of  said 
license,  and  such  license  shall  not  be  valid  until  so  indorsed.  Every  application  for  a 
chauffeur's  license  filed  under  the  provisions  of  this  section,  shall  be  sworn  to  and  shall 
be  accompanied  by  a  fee  of  five  dollars.  Every  application  for  an  operator's  license 
shall  he  sworn  to  and  accompanied  by  a  fee  of  two  dollars.  A  license  granted  here- 
under at  any  time  shall  expire  on  the  ensuing  thirty-first  day  of  January.  A  license  in 
force  when  this  section,  as  hereby  amended,  takes  effect  shall  be  deemed  a  license  here- 
under. Failure  by  an  operator  or  chauffeur  to  exhibit  his  license  to  any  magistrate, 
motor  vehicle  inspector,  police  officer,  constable  or  other  competent  authority,  shall  be 
presumptive  evidence  that  said  person  is  not  duly  licensed  under  this  article. 

2.  Operators^  and  ohauffeurs'  licensed  registration  look.  Upon  the  receipt  of  such 
an  application,  the  secretary  of  state  shall  thereupon  file  the  same  in  his  office,  and 
register  the  applicant  in  a  book  or  index  which  shall  be  kept  in  the  same  manner  as 
the  book  or  index  for  the  registration  of  motor  vehicles,  and  when  the  applicant  shall 
have  passed  the  examination  provided  for  in  the  preceding  section,  the  number  or  mark 
assigned  to  such  applicant  together  with  the  fact  that  such  applicant  has  passed  such 
examination  shall  be  noted  in  said  book  or  index. 

3.  VnautJiorized  possession  or  use  of  license  or  badge.  No  operator  or  chauffeur 
having  been  licensed  as  herein  provided  shall  voluntarily  permit  any  other  person  to 
possess  or  use  his  license  or  badge,  nor  shall  any  person  while  operating  or  driving  a 
motor  vehicle  use  or  possess  any  license  or  badge,  belonging  to  another  person,  or  a 
fictitious  license  or  badge. 

4.  Unlicensed  operators  or  chauffeurs  cannot  drive  motor  vehicle.  An  operator's 
license  shall  not  entitle  a  person  to  drive  a  motor  vehicle  as  an  employee  or  for  hire. 
No  person  shall  operate  or  drive  a  motor  vehicle  upon  a  public  highway  of  this  state 
after  the  first  day  of  August,  nineteen  hundred  and  seventeen,  unless  such  person  shall 
have  complied  in  all  respects  with  the  requirements  of  this  section,  and  of  section  two 
hundred  and  eighty-two  of  this  act;  provided,  however,  that  a  nonresident  owner, 
operator  or  chauffeur,  who  has  registered,  under  provisions  of  law  of  the  foreign 
country,  state,  territory  or  federal  district  of  his  residence  substantially  equivalent  to 
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the  provisions  of  this  article,  shall  be  exempt  from  license  under  this  section;  and 
provided,  further,  he  shall  wear  the  badge  or  carry  the  license  certificate  assigned  to 
him  in  the  foreign  country,  state,  territory  or  federal  district  of  his  residence  in  the 
manner  provided  in  this  section. 

5.  Renewal.  Such  license  shall  be  renewed  annually,  such  renewal  to  take  effect  on 
the  first  day  of  February  of  each  year.  The  secretary  of  state  may  refuse  to  issue  or 
renew  a  license  if  he  deems  the  applicant  not  qualified  to  receive  such  license,  but  the 
refusal  of  the  secretary  of  state  may  be  reviewed  by  writ  of  certiorari.  For  renewals 
to  take  effect  on  and  after  February  first,  nineteen  hundred  and  eighteen,  the  fee  shall 
be  two  dollars  for  a  chauffeur's  license  and  one  dollar  for  an  operator's  license. 

§   290.   Punisliiueiit  for  violation;  procedure. 

1.  The  violation  of  any  of  the  provisions  of  sections  two  hundred  and  eighty-two,  two 
hundred  and  eighty-three,  two  hundred  and  eighty-four,  two  hundred  and  eighty-four-a, 
two  hundred  and  eighty-six,  and  two  hundred  and  eighty-nine  of  this  article  shall 
constitute  a  misdemeanor  punishable  by  a  fine  not  exceeding  fifty  dollars. 

2.  The  violation  of  any  of  the  provisions  of  section  two  hundred  and  eighty-seven  of 
this  article  shall  constitute  a  misdemeanor  punishable  by  a  fine  not  exceeding  one 
hundred  dollars. 

3.  Punishment  for  operating  motor  vehicle  while  in  an  intoxicated  condition;  for 
going  away  without  stopping  after  accident  and  making  himself  known.  Whoever 
operates  a  motor  vehicle  while  in  an  intoxicated  condition  shall  be  guilty  of  a  misde- 
meanor. Any  person  operating  a  motor  vehicle  who,  knowing  that  injury  has  been 
caused  to  a  person  or  damage  caused  to  a  vehicle,  due  to  the  culpability  of  the  person 
operating  such  motor  vehicle,  or  to  accident,  leaves  the  place  of  said  injury  or  accident, 
without  stopping  and  giving  his  name,  residence,  including  street  and  street  number, 
and  license  number  to  the  injured  party,  or  to  a  police  officer,  or  in  case  no  police 
officer  is  in  the  vicinity  of  the  place  of  said  injury  or  accident,  then  reporting  the  same 
to  the  nearest  police  station,  or  judicial  officer,  shall  be  guilty  of  a  felony  punishable 
by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  for  a  term  not 
exceeding  two  years,  or  by  both  such  fine  and  imprisonment;  and  if  any  person  be 
convicted  a  second  time  of  either  of  the  foregoing  offenses,  he  shall  be  guilty  of  a  felony 
punishable  by  imprisonment  for  a  term  of  not  less  than  one  year  and  not  more  than 
five  years.  A  conviction  of  a  violation  of  this  subdivision  shall  be  reported  forthwith 
by  the  trial  court  or  the  clerk  thereof  to  the  secretary  of  state,  who  shall  upon  recom- 
mendation of  the  trial  court  suspend  the  license  of  the  person  so  convicted  or  if  he  be 
an  owner  the  certificate  of  registration  of  his  motor  vehicle  and,  if  no  appeal  therefrom 
be  taken,  or  if  an  appeal  duly  taken  be  dismissed,  or  the  judgment  affirmed,  and  upon 
notice  thereof  by  said  clerk,  the  secretary  of  state  shall  revoke  such  license  or  in  the 
case  of  an  owner  the  certificate  of  registration  of  his  motor  vehicle,  and  shall  order  the 
license  or  certificate  of  registration  delivered  to  the  secretary  of  state,  and  shall  not 
reissue  to  him  said  license  or  certificate  of  registration  or  any  other  license  or  certifi- 
cate of  registration  unless  the  secretary  of  state  in  his  discretion,  after  an  investigation 
or  upon  a  hearing,  decides  to  reissue  pr  issue  such  license  or  certificate. 

4.  Any  operator  or  chauffeur  operating  a  motor  vehicle  while  his  license  is  suspended 
or  revoked  shall  be  guilty  of  a  misdemeanor. 

5.  Any  person  who  operates  any  motor  vehicle  while  a  certificate  of  registration  of 
motor  vehicle  issued  to  him  is  suspended  or  revoked  shall  be  guilty  of  a  misdemeanor. 

6.  Upon  a  third  or  subsequent  conviction  of  a  chauffeur  or  operator  for  a  violation 
of  the  provisions  of  section  two  hundred  and  eighty-seven,  or  an  ordinance,  rule  or 
regulation  regulating  speed  of  motor  vehicles  under  section  two  hundred  and  eighty- 
eight,  the  secretary  of  state,  upon  the  recommendation  of  the  trial  court,  shall  forth- 
with revoke  the  license  of  the  person  so  convicted  and  no  new  license  shall  be  issued 
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to  auch  person  for  at  least  six  months  after  the  date  of  such  conviction  nor  thereafter 
except  in  the  discretion  of  the  said  secretary  of  state. 

7.  Any  person  mailing  a  false  statement  in  the  verified  application  for  registration, 
or  in  an  application  for  a  license  or  in  any  proof  or  statement  in  writing  in  connection 
therewith,  or  who  shall  deceive  or  substitute  or  cause  another  to  deceive  or  substitute 
in  connection  with  any  examination  hereunder,  shall  be  guilty  of  a  misdemeanor. 

8.  Any  person  violating  any  of  the  provisions  of  any  section  of  this  article,  which 
violation  is  stated  separately  to  be  a  misdemeanor,  is  punishable  by  imprisonment  for 
not  more  than  one  year  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both, 
and  for  a  violation  of  any  other  provision  of  this  article,  for  which  violation  no 
punishment  has  been  specified,  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  of 
not  exceeding  twenty-five  dollars. 

9.  Certifying  conviction  to  the  secretary  of  state.  Upon  the  conviction  of  any 
person  for  a  violation  of  any  of  the  provisions  of  this  article  the  trial  court  or  the 
clerk  thereof  shall  immediately  certify  the  facts  of  the  case,  including  the  name  and 
address  of  the  offender,  the  judgment  of  the  court  and  the  sentence  imposed,  to  the 
secretary  of  state,  who  shall  enter  the  same  either  in  the  book  or  index  of  registered 
motor  vehicles  or  in  the  book  or  Index  of  registered  chauffeurs,  as  the  case  may  be, 
opposite  the  name  of  the  person  so  convicted,  and  in  the  case  of  any  other  person.  In 
a  book  or  index  of  offenders  to  be  kept  for  such  purpose.  If  any  such  conviction  shall 
be  reversed  upon  appeal  therefrom,  the  person  whose  conviction  has  been  so  reversed 
may  serve  on  the  secretary  of  state  a  certified  copy  of  the  order  of  reversal,  whereupon 
the  secretary  of  state  shall  enter  the  same  In  the  proper  book  or  index  in  connection 
with  the  record  of  such  conviction. 

10.  Release  from  custody,  bail,  et  cetera.  In  case  any  person  shall  be  taken  into 
custody  charged  with  a  violation  of  any  of  the  provisions  of  this  article,  he  shall  forth- 
vrith  be  taken  before  the  nearest  magistrate,  captain,  lieutenant,  clerk  of  the  court  or 
acting  lieutenant  who  shall  have  the  power  of  a  magistrate  and  be  entitled  to  an 
immediate  hearing  or  admission  to  bail,  and  if  such  hearing  cannot  then  be  had,  be 
released  from  custody  on  giving  a  bond  or  undertaking,  executed  by  a  fidelity  or  surety 
company  authorized  to  do  business  in  this  state,  or  other  bail  In  the  form  provided  by 
section  five  hundred  and  sixty-eight  of  the  code  of  criminal  procedure,  such  bond  or 
undertaking  to  be  in  an  amount  not  exceeding  one  hundred  dollars,  if  the  charge  be 
for  a  misdemeanor,  except  as  herein  provided  where  the  charge  is  a  violation  of  sub- 
division three  of  section  two  hundred  and  ninety  of  this  article,  for  his  appearance  to 
answer  for  such  violation  at  such  time  and  place  as  shall  then  be  Indicated.  In  case  a 
person  is  taken  into  custody  charged  with  being  guilty  of  a  felony  in  violation  of  any 
of  the  provisions  of  this  article,  such  bond  or  undertaking  shall  be  In  an  amount  not 
less  than  one  thousand  dollars.  On  giving  his  personal  undertaking  to  appear  to 
answer  any  such  violation  at  such  time  and  place  as  shall  then  be  indicated,  secured  by 
the  deposit  of  a  sum  of  money  equal  to  the  amount  of  such  bond  or  undertaking,  or  in 
lieu  thereof,  in  case  by  leaving  the  motor  vehicle,  or  in  case  such  the  person  taken 
into  custody  is  the  owner,  person  taken  into  custody  is  not  the  owner,  by  leaving  the 
motor  vehicle  as  herein  provided  with  a  written  consent  given  at  the  time  by  the  owner 
who  must  be  present,  with  such  officer;  or  In  case  such  person  is  taken  Into  custody 
because  of  a  violation  of  any  of  the  provisions  of  this  article  other  than  on  a  charge  of 
violating  any  of  the  provisions  of  subdivision  three  of  section  two  hundred  and  ninety 
and  such  officer  Is  not  accessible,  be  forthwith  released  from  custody  on  giving  his 
name  and  address  to  the  person  making  the  arrest  and  depositing  with  such  arresting 
officer  the  sum  of  one  hundred  dollars,  or  in  lieu  thereof,  in  case  the  person  taken  into 
custody  is  the  owner,  by  leaving  the  motor  vehicle,  or,  in  case  such  person  taken  into 
custody  is  not  the  owner,  by  leaving  the  motor  vehicle  with  a  written  consent  at  the 
time  by  the  owner  who  must  be  present;    provided  that,  in  any  such  case,  the  officer 
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making  the  arrest  shall  give  a  receipt  in  writing  for  such  sum  or  vehicle  deposited  and 
notify  such  person  to  appear  before  the  most  accessible  magistrate,  describing  him,  and 
specifying  the  place  and  hour.  In  case  such  bond  or  undertaking  shall  not  be  given  or 
deposit  made  by  the  owner  or  other  person  taken  into  custody,  the  provisions  of  law  in 
reference  to  bail,  in  case  of  misdemeanor,  shall  apply.  Where  the  charge  is  a  violation 
of  subdivision  three  of  section  two  hundred  and  ninety  of  this  article,  the  provisions  of 
law  in  reference  to  bail  in  cases  of  a  misdemeanor  or  a  felony  as  the  case  may  be  shall 
apply  exclusively. 

11.  Holding  defendant  to  answer  where  magistrate  has  not  jurisdiction  to  try 
offender;  admitting  to  hail.  In  case  the  magistrate  before  whom  any  person  shall  be 
taken,  charged  with  the  violation  of  any  provision  of  this  article,  shall  not  have  jurisdic- 
tion to  try  the  defendant,  but  shall  hold  the  defendant  to  answer  as  provided  by  section 
two  hundred  and  eight  of  the  code  of  criminal  procedure,  he  shall  admit  such  defendant 
to  bail  upon  his  giving  a  surety  company's  bond  or  undertaking  to  appear  to  answer 
for  such  violation  at  such  time  and  place  as  shall  then  be  indicated,  or  upon  his  giving 
a  written  undertaking  in  the  form  provided  in  section  five  hundred  and  sixty-eight  of 
the  code  of  criminal  procedure  in  a  sum  not  exceeding  one  hundred  dollars,  except  that 
in  a  case  where  the  defendant  is  charged  with  a  violation  of  any  of  the  provisions  of 
subdivision  three  of  section  two  hundred  and  ninety  of  this  article,  the  provisions  of 
law  in  reference  to  bail  in  cases  of  a  misdemeanor  or  a  felony  as  the  case  may  be 
shall  apply  exclusively. 

12  Disposition  and  return  of  hail.  Such  bail  as  may  be  deposited  as  herein  provided 
shall  be  held  by  the  oflScer  accepting  the  same  of  the  clerk  of  the  court.  Upon  the  person 
who  has  been  taken  into  custody  and  given  security  or  bail  for  his  appearance  sur- 
rendering himself  for  trial  and  upon  the  conclusion  of  such  trial  the  court  shall  issue  to 
the  defendant  an  order  upon  the  magistrate  or  clerk  of  the  court  or  other  officer 
authorized  to  accept  bail  to  return  or  deliver  back  said  security  or  bail  as  was  given. 

13.  A  conviction  of  violation  of  any  provisions  of  this  article  shall  not  be  a  bar  to  a 
prosecution  for  an  assault  or  for  a  homicide  committed  by  any  person  in  operating  a 
motor  vehicle. 

§   290-a.   Suspension  and  revocation  of  a  license  of  operatox  or  chauffeur. 

The  secretary  of  state  may  suspend  or  revoke  any  certificate  of  registration,  or  any 
license,  issued  to  any  person  under  the  provisions  of  this  article  for  any  of  the  following 
causes;  a.  For  a  third  or  subsequent  violation  of  the  speed  provisions  of  this  article 
or  ordinance  or  regulation  made  by  competent  local  authorities  within  one  calendar 
year.  b.  Upon  the  conviction  of  the  holder  of  a  license  of  a  felony  under  this  act. 
c.  Because  of  some  physical  or  mental  disability  of  the  holder,  or  the  disability  of  the 
holder  by  reason  of  intoxication  or  the  use  of  drugs,  d.  Because  of  the  gross  negligence 
of  the  operator  whereby  person  or  property  has  been  injured,  e.  For  going  away  with- 
out stopping  and  giving  his  name  and  address  after  causing  injury  to  any  person  or 
damage  to  any  vehicle,  f.  Operating  a  motor  vehicle  in  a  manner  showing  a  reckless 
disregard  for  life  or  property  of  others.  Before  revoking  such  certificate  or  license, 
the  holder  thereof  shall  be  entitled  to  a  hearing  before  the  secretary  of  state  or  his 
deputy,  upon  ten  days'  notice  in  writing.  The  secretary  of  state  may  likewise  upon 
notice  aforesaid  revoke  or  suspend  the  license  of  any  operator  or  chauffeur  for  any  of 
the  foregoing  reasons  upon  the  recommendation  of  any  judge  or  city  magistrate.  On 
the  revocation  of  a  certificate  of  registration  or  license  to  operate,  neither  the  license 
nor  the  certificate  shall  be  reissued  unless  upon  investigation  the  secretary  of  state 
shall  determine  that  the  operator  may  again  be  legally  permitted  to  operate.  Upon  the 
conviction  of  a  person  for  an  offense  involving  a  third  violation  of  section  two  hundred 
and  eighty-seven  of  this  article,  within  one  calendar  year  or  of  operating  a  motor 
vehicle  while  under  the  influence  of  intoxicating  liquors  or  drugs,  or  of  injuring  a 
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person  or  property  by  reason  of  gross  negligence  in  operating,  or  in  going  away  without 
stopping  or  giving  his  name  or  address  after  causing  injury  to  any  person  or  damage 
to  any  vehicle,  the  secretary  of  state  may  immediately  revoke  the  license  of  the  person 
BO  convicted  and  if  any  person  convicted  of  any  such  offense  shall  appeal  from  the 
decision  of  such  trial  court,  the  secretary  of  state  may  suspend  forthwith  the  license 
of  the  person  so  convicted  and  appealing  and  may  order  the  license  delivered  to  him 
and  shall  not  reissue  the  same  unless  such  person  is  acquitted  upon  such  appeal,  or 
unless  the  secretary  of  state  in  his  discretion  shall  decide  that  such  license  shall  be  re- 
issued. Whenever  any  license  or  certificate  shall  have  been  revoked  under  the  pro- 
visions of  this  article  no  new  license  or  certificate  shall  be  issued  unless  by  the  secre- 
tary of  state  to  such  person  until  after  thirty  days  from  the  date  of  such  revocation, 
nor  thereafter  except  in  the  discretion  of  the  secretary  of  state.  Notice  of  revocation 
and  suspension  of  any  license  or  certificate  of  registration  shall  be  transmitted  forth- 
with by  the  secretary  of  state  to  the  chief  of  police  of  the  city  or  prosecuting  officer 
of  the  locality  in  which  the  person  whose  license  or  certificate  of  registration  so  revoked 
or  suspended,  resides. 

§    290-b.    Certificate  by  magistrate. 

Upon  conviction  of  any  operator  or  chauffeur  of  a  violation  of  this  article,  for  any 
reason  specified  in  the  last  preceding  section  as  a  ground  for  suspension  or  revocation 
of  a  license  of  an  operator  or  chauffeur,  the  magistrate  or  other  offioer  before  whom 
such  operator  or  chauffeur  has  been  convicted,  shall  forthwith  transmit  to  the  secre- 
tary of  state  a  certificate  stating  in  detail  the  conviction  and  the  reasons  for  such  con- 
viction, for  such  action  as  the  secretary  of  state  may  determine  under  section  two 
hundred  and  ninety-a  of  this  act.  Such  certificate  shall  be  presumptive  evidence  of 
the  conviction  of  such  operator  or  chauffeur. 

§    291,    Disposition  of  registration  fees;  fines  and  penalties. 

1.  On  the  first  day  of  each  month  or  within  ten  days  thereafter  all  fines,  penalties 
or  forfeitures  collected  for  violations  of  any  of  the  provisions  of  this  article  or  of  any 
act  in  relation  to  the  use  of  the  public  highways  by  motor  vehicles  now  in  force  or 
hereafter  enacted,  under  the  sentence  or  judgment  of  any  court,  judge,  magistrate  or 
other  judicial  officer  having  jurisdiction  in  the  premises,  shall  be  paid  over  by  such 
court,  judge,  magistrate  or  other  judicial  officer  to  the  treasurer  of  the  state,  with  a 
statement  accompanying  the  same,  setting  forth  the  action  or  proceeding  in  which 
such  moneys  were  collected,  the  name  and  residence  of  the  defendant,  the  nature  of 
the  offense,  and  the  fine,  penalty,  sentence  or  judgment  imposed.  On  the  first  day  of 
■each  month  or  within  ten  days  thereafter,  every  judge,  magistrate  or  clerk  of  a  court 
having  jurisdiction  of  the  violation  of  any  of  the  provisions  of  this  article,  shall  make 
and  forward  to  the  treasurer  of  the  state,  a  verified  report  of  all  criminal  actions  or 
proceedings  instituted  or  tried  before  him  or  it  during  the  preceding  calendar  month 
for  violation  of  any  of  the  provisions  of  this  article,  which  report  shall  set  forth  the 
name  and  address  of  the  defendants,  the  nature  of  the  offenses  and  the  fines  and 
penalties  collected  or  imposed  by  such  court,  judge,  magistrate  or  judicial  officer, 
which  report  shall  be  open  to  inspection  during  reasonable  business  hours  to  any 
citizen  of  the  state.  On  or  before  the  first  day  of  February  of  each  year,  the  treasurer 
shall  transmit  to  each  branch  of  the  legislature  a  statement  showing  the  amount  of 
the  receipts  under  this  article  during  the  preceding  fiscal  year  paid  into  the  state 
treasury. 

2.  The  secretary  of  state  shall  deposit  all  registration  fees  collected  by  him  under 
this  article  in  a  responsible  bank,  banking  house  or  trust  company  in  the  city  of 
Albany,  which  shall  pay  the  highest  rate  of  interest  to  the  state  for  such  deposit,  to 
the  credit  of  the  secretary  of  state  on  account  of  the  motor  vehicle  law.     Every  suoli 
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bank,  banking  house  or  trust  company  shall  execute  and  file  in  his  office  an  under- 
taking to  the  state,  in  the  sum,  and  with  such  sureties,  as  are  required  and  approved 
by  the  secretary  of  state  and'  comptroller  for  the  safe  keeping  and  prompt  payment 
on  legal  demand  therefor  of  all  such  moneys  held  by  or  on  deposit  in  such  bank,  bank- 
ing house  or  trust  company,  with  interest  thereon  on  daily  balances  at  such  rate  as 
the  secretary  of  state  and  comptroller  may  fix.  Every  such  undertaking  shall  have 
endorsed  thereon  or  annexed  thereto  the  approval  of  the  attorney-general  as  to  its 
form.  The  secretary  of  state  shall  on  the  first  day  of  each  month  make  a  verified 
return  to  the  state  treasurer  of  all  registration  fees  received  by  him  under  this  article 
during  the  preceding  calendar  month,  stating  from  what  county  received  and  by  whom 
and  when  paid. 

3.  The  secretary  of  state  shall  on  or  before  the  tenth  day  of  each  month  pay  to  the 
state  treasurer  seventy-five  per  centum  of  the  balance  to  his  credit  in  such  bank,  bank- 
ing house  or  trust  company,  on  account  of  registration  fees  collected  under  this  article, 
at  the  close  of  business  on  the  last  day  of  the  preceding  month;  and  from  the  money 
so  deposited  shall  pay  to  the  treasurer  of  each  county  twenty-five  per  centum  of  the 
registration  fees  collected  from  residents  of  such  county  during  the  preceding  calendar 
month.  In  the  city  of  New  York  such  payment  shall  be  made  through  the  chamber- 
lain of  such  city  on  account  of  all  counties  included  therein. 

4.  All  moneys  paid  into  the  state  treasury  pursuant  to  this  article  shall  be  appro- 
priated and  used  for  the  maintenance  and  repair  of  the  improved  roads  of  the  state, 
under  the  direction  of  the  state  commission  of  highways.  All  money  received  by  the 
chamberlain  of  the  city  of  New  York,  pursuant  to  this  article,  shall  be  paid  into  the 
treasury  of  the  city  to  the  credit  of  the  general  fund.  All  moneys  received  by  the 
county  treasurer  of  any  county  pursuant  to  this  article,  shall  be  used  for  the  per- 
manent construction  or  improvement  of  town  highways  only  in  such  county  as  de- 
fined by  subdivision  four  of  section  three  of  this  chapter.  The  county  treasurer  shall, 
upon  receipt  of  such  moneys,  keep  an  accurate  record  thereof,  and  shall  furnish  the 
board  of  supervisors  of  the  county,  upon  request  by  it,  with  a  certified  statement  of 
such  receipts.  The  board  of  supervisors  of  the  county  shall  at  a  regular  or  special 
meeting  and  by  a  majority  vote,  allot  such  moneys  to  one  or  more  of  the  towns  within 
such  county,  and  shall  by  resolution  appropriate  for  the  use  of  such  town  or  towns 
the  moneys  so  allotted.  A  certified  copy  of  such  resolution  shall  be  filed  with  the 
county  treasurer  of  such  county,  with  the  state  commission  of  highways  and  with  the 
town  clerk  of  the  town  to  which  such  allotment  is  made.  The  places  and  the  manner 
in  which  such  moneys  shall  be  expended  shall  be  determined  by  the  town  board  and 
the  town  superintendent  subject  to  the  approval  of  the  state  commission  of  highways 
in  accordance  with  the  provisions  of  section  one  hundred  and  five  of  this  chapter, 
which  shall  also  govern  the  method  by  which  such  moneys  shall  be  expended.  Upon 
such  approval  by  the  commission  and  after  written  notice  thereof  has  been  filed  by  it 
with  the  county  treasurer,  and  after  the  supervisor  of  the  town  to  which  such  allot- 
ment is  made  has  given  a  bond  in  accordance  with  the  provisions  of  section  one 
hundred  and  four  of  this  chapter,  the  county  treasurer  shall  pay  to  the  suprevisor  of 
such  town  or  towns  the  amount  to  which  each  is  entitled  as  determined  and  indicated 
by  such  resolution.  A  statement  of  the  receipts  and  expenditures  of  such  moneys 
shall  be  included  in  the  report  required  by  section  one  hundred  and  seven  of  this 
chapter.  The  provisions  of  section  one  hundred  and  eight  of  this  chapter  shall  apply 
as  to  the  method  of  keeping  accounts,  the  forms,  blanks  and  orders  used,  and  the 
filing  of  records  in  the  town  clerk's  office. 

§   292.   Rates  of  toll  on  motor  vebicles. 

Where  a  dififerent  rate  is  not  otherwise  prescribed  or  permitted  by  law,  any  person 
or  corporation  maintaining  a  plankroad,  turnpike  road  or  bridge   and  authorized  or 
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which  shall  be  hereafter  authorized,  to  receive  tolls  for  the  passage  of  vehicles  ovei 
the  same,  may  charge  and  receive  for  each  and  every  motor  vehicle  propelled  by  any 
power  other  than  animal  power,  passing  over  the  same,  a  toll  rate  not  greater  than  the 
maximum  rate  allowed  by  law  to  be  charged  and  received  for  the  passage  of  a  vehicle 
drawn  over  such  road  or  bridge  by  two  animals,  provided  that  for  such  motor  vehicles 
designed  to  carry  only  two  persons  the  rate  of  toll  charged  or  received  shall  not 
exceed  the  maximum  rate  allowed  by  law  to  b«  charged  and  received  for  the  passage 
of  a  vehicle  drawn  over  such  road  or  bridge,  without  a  load,  by  a  single  animal. 

§    293.    Acts  repealed. 

All  acts  or  parts  of  acts  inconsistent  with  this  article  or  contrary  thereto  are 
hereby  expressly  repealed. 
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CHAPTER  XI. 

THE  LAW  OF  THE  EOAD  AND  OTHEE  MISCELLANEOUS  PEOVISIONS  EELATING 

TO  HIGHWAYS. 

Section    1.  In  general. 

2.  Intemperate  drivers  not  to  be  engaged. 

3.  When  drivers  to  be  discharged. 

4.  Leaving  horses  without  being  tied. 

6.  Owners  of  certain  carriages  liable  for  acts  of  drivers. 

6.  Term  "  carriage  "  defined, 

7.  Entitled  to  free  use  of  highways. 

8.  Deposit  of  rubbish  on  highway. 

9.  Traction  engines  on  highwayB. 

10.  Lights  on  vehicles. 

11.  Injuries  to  highways. 

12.  When  town  not  liable  for  damages. 

13.  Law  of  the  road. 

14.  Trees,  to  whom^  they  belong. 

15.  Injury  to  fruit  or  shade  trees 

16.  Penalty  for  falling  trees. 

17.  Fallen  trees  to  be  removed. 

18.  Penalties,  how  recovered. 

19.  The  General  Highway  Traffic  Law. 

§  1.  In  general. 

The  law  of  the  road  and  other  miscellaneous  matters  relating  to  high- 
ways are  enacted  as  a  part  of  the  statute  law  of  the  State  in  article  12  of 
the  Highway  Law  covering  section  322  to  337,  inclusive,  of  such  law. 
Rules  of  the  road  pertaining  to  its  use  by  motor  vehicles  have  been,  to  some 
extent,  covered  in  the  preceding  chapter.  They  are  also  included  in  the 
General  Highway  Traffic  Law,  which  is  inserted  at  the  latter  part  of  this 
chapter. 

§  2.  Intemperate  drivers  not  to  be  engaged. 

No  person  owning  any  carriage  for  the  conveyance  of  passengers,  run- 
ning or  traveling  upon  any  highway  or  road,  shall  employ,  or  continue  in 
employment,  any  person  to  drive  such  carriage  who  is  addicted  to  drunk- 
enness, or  to  the  excessive  use  of  spirituous  liquors ;  and  if  any  such  owner 
shall  violate  the  provisions  of  this  section,  he  shall  forfeit  at  the  rate  of 
five  dollars  per  day,  for  all  the  time  during  which  he  shall  have  kept  any 
such  driver  in  his  employment.  (Highway  Law,  §  322.  See  0.  B.  &  G. 
Consolidated  Laws  and  Huddy  on  Automobiles,  5th  Ed.,  §  294.) 
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§  3.  When  drivers  to  be  discharged. 

If  any  driver,  while  actually  employed  in  driving  any  such  carriage, 
shall  be  guilty  of  intoxication,  to  such  a  degree  as  to  endanger  the  safety 
of  the  passengers  in  the  carriage,  the  owner  of  such  carriage  shall,  on 
receiving  written  notice  of  the  fact,  signed  by  any  one  of  said  passengers, 
and  certified  by  him  on  oath,  forthwith  discharge  such  driver  from  his 
employment;  and  every  such  owner,  who  shall  retain,  or  have  in  his  ser- 
vice within  six  months  after  the  receipt  of  such  notice,  any  driver  who 
shall  have  been  so  intoxicated,  shall  forfeit  at  the  rate  of  five  dollars  per 
day,  for  all  the  time  during  which  he  shall  keep  any  such  driver  in  his 
employment  after  receiving  such  notice.  (Highway  Law,  §  323.  See 
B.  C.  &  G.  Consolidated  Laws. ) 

§  4.  Leaving  horses  without  being  tied. 

'No  driver  of  any  carriage  used  for  the  purpose  of  conveying  passengers 
for  hire  shall  leave  the  horses  attached  thereto,  while  passengers  remain 
in  the  same,  without  first  making  such  horses  fast  with  a  sufficient  halter, 
rope  or  chain,  or  by  placing  the  lines  in  the  hands  of  some  other  person 
so  as  to  prevent  their  running ;  and  if  any  such  driver  shall  offend  against 
the  provisions  of  this  section,  he  shall  forfeit  the  sum  of  twenty  dollars. 
(Highway  Law,  §  324.    See  C.  B.  &  G.  Consolidated  Laws.) 

§  5.  Owners  of  certain  carriages  liable  for  acts  of  drivers. 

The  owners  of  every  carriage  running  or  traveling  upon  any  turnpike, 
road  or  highway,  for  the  conveyance  of  passengers,  shall  be  liable  jointly 
and  severally,  to  the  party  injured,  for  all  injuries  and  damages  done  by 
any  person  in  the  employment  of  such  owners,  as  a  driver,  while  driving 
such  carriage,  whether  the  act  occasioning  such  injury  or  damage  be  willful 
or  negligent,  or  otherwise,  in  the  same  manner  as  such  driver  would  be 
liable.    (Highway  Law,  §  325.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  6.  Term  "  carriage  "  defined. 

The  term  "  carriage  "  as  used  in  this  article  shall  be  construed  to  include 
stage  coaches,  wagons,  carts,  sleighs,  sleds,  automobiles  or  motor  vehicles, 
and  every  other  carriage  or  vehicle  used  for  the  transportation  of  persons 
and  goods,  or  either  of  them,  and  bicycles,  tricycles  and  all  other  vehicles 
propelled  by  manumotive  or  pedomotive  power,  or  by  electricity,  steam, 
gasoline  or  other  source  of  energy.  (Highway  Law,  §  326,  See  B.  C.  & 
G.  Consolidated  Laws.) 
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§  7.  Entitled  to  free  use  of  highways. 

The  commissioners,  trustees  or  other  authorities  having  charge  or  con- 
trol of  any  highway,  public  street,  park,  parkway,  driveway,  or  place,  shall 
have  no  power  or  authority  to  pass,  enforce  or  maintain  any  ordinance, 
rule  or  regulation  by  which  any  person  using  a  bicycle  or  tricycle  shall  be 
excluded  or  prohibited  from  the  free  use  of  any  highway,  public  street, 
avenue,  roadway,  driveway,  parkway,  park,  or  place,  at  any  time  when 
the  same  is  open  to  the  free  use  of  persons  having  and  using  other  pleasure 
carriages,  except  upon  such  driveway,  speedway  or  road  as  has  been  or 
may  be  expressly  set  apart  by  law  for  the  exclusive  use  of  horses  and  light 
carriages.  But  nothing  herein  shall  prevent  the  passage,  enforcement  or 
maintenance  of  any  regulation,  ordinance  or  rule,  regulating  the  use  of 
bicycles  or  tricycles  in  highways,  public  streets,  driveways,  parks,  park- 
ways, and  places,  or  the  regulation  of  the  speed  of  carriages,  vehicles  or 
engines,  in  public  parks  and  upon  parkways  and  driveways  in  the  city  of 
New  York,  under  the  exclusive  jurisdiction  and  control  of  the  department 
of  parks  of  said  city,  nor  prevent  any  such  commissioners,  trustees  or 
other  authorities  in  any  other  city  from  regulating  the  speed  of  any 
vehicles  herein  described  in  such  manner  as  to  limit  and  determine  the 
proper  rate  of  speed  with  which  such  vehicle  may  be  propelled  nor  in  such 
manner  as  to  require,  direct  or  prohibit  the  use  of  bells,  lamps  and  other 
appurtenances  nor  to  prohibit  the  use  of  any  vehicle  upon  that  part  of  the 
highway,  street,  park,  or  parkway,  commonly  known  as  the  footpath  or 
sidewalk.    (Highway  Law,  §  327.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  8.  Deposit  of  rubbish  on  highway. 

Any  person  who  shall  deposit  or  throw  loose  stones  in  the  gutter  or  grass 
adjoining  a  highway,  or  shall  deposit  or  throw  upon  a  highway,  ashes, 
papers,  stones,  sticks  or  other  rubbish,  shall  be  liable  to  a  penalty  of  ten 
dollars  to  be  sued  for  and  recovered  by  the  town  superintendent.  No  stone 
or  other  rubbish  shall  be  drawn  to  and  deposited  within  the  limits  of  any 
highway,  except  for  the  purpose  of  filling  in  a  depression  or  otherwise 
improving  the  highway,  without  the  consent  and  under  the  direction  of  the 
town  superintendent.  (Highway  Law,  §  3'28.  See  B.  C.  &  G.  Consoli- 
dated Laws.) 

§  9.  Traction  engines  on  highways. 

The  owner  of  a  steam  roller,  siteam  traction  engine,  any  other  machinery 
propelled  or  driven  by  steam,  or  of  any  gasoline  driven  traction  engine,  his 
servant  or  agent,  shall  not  allow,  permit  or  use  the  same  to  pass  over, 
through  or  upon  any  public  highway  or  street,  except  upon  railroad  tracks, 
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unless  such  owner  or  Ms  agents  or  servant  shall  send  before  the  same  a 
person  of  mature  age,  at  least  one-eighth  of  a  mile  in  advance,  who  shall 
notify  and  warn  persons  traveling  and  using  such  highway  or  street  with 
horses  or  other  domestic  animals,  of  the  approach  thereof,  and  at  night 
such  person  shall  carry  a  red  light,  except  in  incorporated  villages  and 
cities.  (Highway  Law,  §  329.  See  B.  C.  &  G.  Consolidated  Laws.  See 
also  Huddy  on  Automobiles,  5th  Ed.,  §  360.) 

The  failure  of  the  owner  of  a  steam  roller  to  send  a  person  ahead  to 
warn  travelers  of  its  approach  is  such  negligence  as  will  justify  a  verdict 
in  favor  of  a  person  whose  horse  is  frightened  by  the  roller  and  runs  away, 
where  no  contributory  negligence  on  the  part  of  the  plaintiff  is  shown. 
(Buchanan's  Sons  v.  Crawford  Co.,  112  App.  Div.  278 ;  Mullen  v.  Village 
of  Glens  Falls,  11  App.  Div.  275.) 

§  10.  Lights  on  vehicles. 

Every  vehicle  on  wheels,  whether  stationary  or  in  motion,  while  upon 
any  public  street,  avenue,  highway,  or  bridge,  shall  have  attached  thereto 
a  light  or  lights,  so  placed  as  to  be  clearly  visible  from  the  front  and  from 
the  rear,  from  one-half  hour  after  sunset  to  one-half  hour  before  sunrise; 
provided,  however,  that  this  section  shall  not  apply  to  a  vehicle  designed  to 
be  propelled  by  hand  or  to  a  vehicle  designed  principally  for  the  trans- 
portation of  hay  or  straw,  while  loaded  with  such  commodities.  Upon  the 
written  application  and  presentation  of  reasons  therefor  by  the  owner  of 
the  vehicle,  the  State  Commission  of  Highways  may  in  writing,  and  sub- 
ject to  such  requirements  as  it  may  elect  to  impose,  but  without  expense 
to  the  applicant,  except  said  vehicle  from  the  provisions  of  this  section  for 
such  period  of  time  as  the  commission  may  determine.  The  provisions  of 
this  section  shall  apply  to  all  cities,  towns,  and  villages  of  the  State  except 
the  city  of  New  York.  Nothing  in  this  section  shall  be  construed  to  affect 
the  provisions  of  any  existing  statute,  rule,  or  regulation  requiring  lights 
on  motor  vehicles  or  affecting  the  obligations  of  operators  or  occupants 
thereof.  A  person  violating  the  provisions  of  this  section  shall  be  guilty 
of  a  misdemeanor  punishable  by  a  fine  not  to  exceed  ten  dollars.  (High- 
way Law,  §  329.  See  B.  C.  &  G.  Consolidated  Laws.  See  also  Huddy  on 
Automobiles,  §§  344-348,  as  to  lights  on  vehicles.) 

§  11.  Injuries  to  highways. 

Whoever  shall  injure  any  highway  or  bridge  maintained  at  the  public 
expense,  by  obstructing  or  diverting  any  creek,  water  course  or  sluice,  or 
by  dragging  logs  or  timber  on  its  surface,  or  by  drawing  or  propelling  ovei; 
the  same  a  load  of  such  weight  as  to  injure  or  destroy  the  culverts  or  bridges 
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along  the  same,  or  of  such  weight  that  will  destroy,  break  or  injure  the  sur- 
face of  any  improved  State,  county  or  town  highway,  or  by  any  other  act,  or 
shall  injure,  deface  or  destroy  any  mile-stone  or  guide  post  erected  on  any 
highway,  shall  for  every  such  offense  forfeit  treble  damages.  (Highway 
Law,  §  330.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  12.  When  town  not  liaible  for  damages. 

No  town  shall  be  liable  for  any  damage  resulting  to  person  or  property 
by  the  reason  of  the  breaking  of  any  bridge,  sluice  or  culvert,  by  transpor- 
tation on  the  same  of  any  traction  engine,  portable  piece  of  machinery,  or 
of  any  vehicle  or  load,  together  weighing  eight  tons  or  over,  but  any  owner 
thereof  or  other  person  engaged  in  transporting  or  directing  the  same  shall 
be  liable  for  all  damages  resulting  therefrom.  (Highway  Law,  §  331. 
See  B.  C.  &  G.  Consolidated  Laws.  And  see  Highway  Law,  §  331a,  as  to 
excessive  loads  on  unsafe  bridges.) 

§  13.  Lavs:  of  the  road. 

1.  Whenever  any  persons  traveling  with  any  carriages,  or  riding  horses 
or  other  animals,  shall  meet  on  any  turnpike,  road  or  highway,  the  persons 
so  meeting  shall  seasonably  turn  their  carriages,  horses,  or  other  animals 
to  the  right  of  the  center  of  the  road,  so  as  to  permit  such  carriages,  horses, 
or  other  animals  to  pass  without  interference  or  interruption. 

2.  Any  carriage,  or  the  rider  of  a  horse  or  other  animal,  overtaking 
another  shall  pass  on  the  left  side  of  the  overtaken  carriage,  horse  or  other 
animal.  When  requested  to  do  so,  the  driver  or  person  having  charge  of 
any  carriage,  horse  or  other  animal,  traveling,  shall,  as  soon  as  practicable, 
turn  to  the  right,  so  as  to  allow  any  overtaking  carriage,  horse  or  other 
animal  free  passage  on  his  left. 

3.  In  turning  comers  to  the  right,  carriages,  horses  or  other  animals 
shall  keep  to  the  right  of  the  center  of  the  road.  In  turning  corners  to  the 
left,  they  shall  pass  to  the  right  of  the  center  of  intersection  of  the  two 
roads. 

4.  Any  person  neglecting  to  comply  with,  or  violating  any  provision  of 
this  section  shall  be  liable  to  a  penalty  of  five  dollars  to  be  recovered  by  the 
party  injured,  in  addition  to  all  damages  caused  by  such  neglect  or  viola- 
tion. (Highway  Law,  §  332.  See  also  the  General  Highway  Traffic  Law 
following  in  this  chapter.)  The  rules  of  the  road  governing  motor  vehicles 
are  stated  in  the  preceding  chapter. 

The  law  of  the  road,  as  it  exists  at  the  present  day,  had  its  foundation 
in  the  custom  of  the  colonists  and  existed  long  before  any  statute  was 
passed  upon  this  subject.    The  object  of  the  statute  is  to  make  the  violation 
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of  the  law  a  penal  ofEense.  The  rule  or  custom  of  the  road  is  to  pass  to  the 
left  on  overtaking  and  to  the  right  on  passing,  assuming  the  position  of  the 
parties  to  be  such  as  to  bring  the  rule  into  use.  {Wright  v.  Fleischman, 
41  Misc.  533 ;  Peters  v.  Curreo,  123  App.  Div.  740.)  It  is  not  a  crime  to 
drive  upon  the  wrong  side  of  the  highway,  but  merely  subjects  the  offender 
to  a  liability  for  damages.  {People  v.  Martinitis,  168  App.  Div.  446,  153 
KY.  Supp.  791.) 

Another  rule  of  law  is  that  he  who  attempts  to  pass  another  in  a  high- 
way, going  in  the  same  direction,  has  the  right  to  do  so  in  such  manner  as 
may  be  most  convenient  under  the  circumstances,  and  if  damage  result  to 
the  person  passed,  the  former  must  answer  for  it  unless  the  latter  by  his 
own  recklessness  or  carelessness  brought  disaster  upon  himself;  and  this 
rule  is  as  applicable  to  one  attempting  to  pass  a  standing  vehicle,  headed 
in  the  same  direction,  which  he  approaches  from  the  rear,  as  it  is  to  a 
vehicle  in  motion  traveling  in  the  same  direction.  {Altenkirch  v.  National 
Biscuit  Co.,  127  App.  Div.  307.)  The  fact  that  a  driver  was  on  the  wrong 
side  of  the  street  when  meeting  a  person  riding  a  bicycle  is  not  negligence 
if  he  conducts  himself  with  reasonable  care  while  there.  {DicMnson  v. 
Piatt,  116  App.  Div.  651.) 

A  person  driving  upon  a  public  highway  in  advance  of  another  vehicle 
is  not  bound  to  give  way  or  to  give  facilities  to  the  overtaking  vehicle  to 
enable  it  to  pass ;  but  he  is  bound  to  refrain  from  any  manoeuvre  calculated 
to  embarrass  an  overtaking  vehicle  in  its  attempt  tt)  pass.  {Crdbtree  v. 
Otterson,  22  App.  Div.  393.)  One  person  may  choose  to  go  at  a  slow  pace 
along  the  way  and  he  has  a  right  so  to  go.  Another  may  choose  to  go  at  a 
faster  pace  and  he  has  the  right  so  to  go.  Yet  each  must  exercise  his  right 
so  as  not  unnecessarily  to  abridge  the  use  by  the  other  of  his  right.  The 
one  choosing  to  go  fast  may  turn  out  and  go  past  the  one  choosing  to  go 
slow,  but  must  keep  clear  of  him  in  doing  it.  The  one  choosing  to  go  slow 
may  keep  in  the  beaten  track,  and  is  not  bound  to  give  way  for  the  other  to 
pass,  if  there  be  room  on  either  hand  for  the  other  to  go  by  without  way 
being  given ;  nor  is  he  bound  to  give  way  where  there  is  not  space  for  him 
so  to  do  or  if  it  may  not  be  done  safely.  He  has  the  first  right  of  way 
under  such  circumstances  over  so  much  space  of  road  as  his  team  and 
vehicle  cover  at  the  moment.  Hence,  he  is  not  bound  to  look  back,  or 
to  listen  for  the  coming  of  another,  so  as  to  make  clear  the  way  before  him. 
But  if  by  keeping  his  place  he  will  stop  the  faster  driver  from  passing, 
when,  by  turning  aside,  without  meeting  obstruction  or  danger  in  doing  so 
he  could  give  way  for  passage,  he  is  bound  to  give  way  on  request.  His 
duty  is  summed  up  in  keeping  on  his  way  avoiding  collisions  with  those 
whom  he  meets,  and  in  yieldijig  way  enough  for  those  behind  him  to  pass 
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when  it  is  needful  and  practicable  so  lo  do,  and  lie  is  thereunto  requested. 
{Adolph  V.  Cent.  Park,  North  &  East  River  B.  B.  Co.,  96  IST.  Y.  530; 
Marh  v.  Fritsch,  195  !N".  Y,  282.)  If  he  desires  to  turn  from  one  track  to 
another  he  is  hound  to  use  reasonable  precautions  such  as  a  prudent  man 
would  use,  but  he  is  not  bound  positively  to  see  to  it  that  his  movements 
will  not  result  in  collision.     (Crabtree  v.  Otterson,  22  App.  Div.  393.) 

The  rule  in  regard  to  keeping  to  the  right  on  a  public  highway  does  not 
apply  when  there  are  obstructions  on  that  side  of  the  road.  {Mooney  v. 
Trow  Directory  Printing,  etc.,  Co.,  2  Misc.  238.) 

§  14.  Trees ;  to  whom  they  belong. 

All  trees,  standing  or  lying  on  land  within  the  bounds  of  any  highway, 
shall  be  for  the  proper  use  of  the  owner  or  occupant  of  such  land,  except 
that  they  may  be  required  to  repair  the  highway  or  bridges  of  the  town. 
Where  a  right  of  way  has  been  or  shall  be  acquired  under  the  provisions 
of  this  chapter,  for  a  State  or  county  highway,  the  owner  of  the  fee  shall 
have  and  may  harvest  for  his  own  use  the  fruit  upon  all  fruit-bearing  trees 
left  standing  from  time  to  time  within  the  right  of  way  so  acquired,  until 
forbidden  in  writing  by  the  governing  board  of  the  political  subdivisions 
in  which  the  title  to  such  right  of  way  vests.  (Highway  Law,  §  333.  Sea 
B.  0.  &  G.  Consolidated  Laws.) 

Trees  maintained  for  shade  and  ornament  are  a  part  of  the  street,  to  be 
used  and  enjoyed  by  the  public  traveling  thereon  the  same  as  a  good  road- 
bed, sidewalk,  pavement  or  anything  else  in  the  street  which  contributes 
to  the  comfort  or  pleasure  of  the  traveler.  As  a  general  rule  whatever 
renders  a  street  more  valuable  to  the  people  at  large  renders  it  more  valu- 
able to  the  abutting  owner  as  he  has  all  their  rights  of  user  besides  other 
rights  which  are  peculiar  to  himself.  So  long  as  a  shade  tree  is  physically 
and  legally  a  part  of  the  street  the  abutting  owner  is  entitled  to  all  the 
special  benefits  which  flow  therefrom  to  his  lot,  free  from  interference 
by  a  wrong-doer,  but  subject  to  removal  by  the  municipal  government. 
An  owner  of  land  abutting  upon  a  city  street  whose  ownership  does  not 
extend  to  the  middle  of  the  street  who  has  set  out  ornamental  shade 
trees  on  the  sidewalk  in  front  of  his  premises  at  his  own  expense  and  with 
the  sanction  of  the  municipal  authorities  is  entitled  to  have  such  trees 
protected  against  negligent  or  willful  destruction  at  the  hands  of  third 
parties.  He  has  a  right  in  such  trees  in  the  nature  of  an  equitable  ease- 
ment, and  where  one  of  them  is  girdled  and  destroyed  by  a  horse,  may 
recover  from  the  owner  of  the  horse  the  damages  thus  sustained.  {Lane 
V.  Lamke^  53  App.  Div.  395;  Donahue  v.  Keystone  Gas  Co.,  181  N.  Y. 
313.)     And  although  the  owner  of  the  abutting  land  did  not  set  out  the 
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trees,  he  is  entitled  to  the  rights  of  his  predecessor  in  title  as  an  abutting 
owner  who  did  set  them  out,  and  if  they  have  long  stood  in  the  street 
they  are  presumed  to  have  been  placed  and  maintained  there  with  the 
consent  of  the  municipal  authorities.  (Id.)  If  a  gas  company  negligently 
permits  gas  to  escape  from  its  mains  into  the  soil  about  the  roots  of  such 
trees  and  they  are  thereby  destroyed,  the  company  is  liable  to  the  abutting 
owner  for  the  damage  he  has  sustained.  (Id.)  And  if  an  electric  light 
company  cuts  the  branches  of  trees  belonging  to  abutting  owners,  the 
company  will  be  liable  in  treble  damages  for  the  trespass  unless  the  cutting 
of  the  branches  was  an  existing  necessity  which  could  not  be  avoided  by 
insulating  the  wires  or  by  employing  other  practical  means  which  may  be 
more  expensive  and  less  convenient.  (Van  Sichlen  v.  Jamaca  Electric 
Light  Co.,  45  App.  Div.  1.) 

§  15.  Injury  to  fruit  or  shade  trees. 

It  shall  be  unlawful  for  any  person  or  persons  whatsoever  in  this  state  to 
hitch  any  horse  or  other  animal  to  or  leave  the  same  standing  near  enough 
to  injure  any  fruit  or  forest  tree  growing  within  the  bounds  of  the  public 
highway,  or  used  as  a  shade  or  ornamental  tree  around  any  schoolhouse, 
church  or  public  building,  or  to  cut  down  or  mutilate  in  any  way  any  such 
ornamental  or  shade  tree ;  but  the  right  of  property  owners  along  the  high- 
way to  cultivate,  train  and  use  such  shade  trees  shall  not  be  impaired 
or  abridged  hereby.  Any  person  or  persons  guilty  of  violating  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of  misdemeanor,  and  shall 
be  punishable  by  a  fine  of  not  less  than  five  dollars,  nor  more  than  twenty- 
five  dollars  for  each  such  offense,  and  in  case  of  failure  to  pay  any 
fine  imposed,  may  be  committed  to  jail,  not  exceeding  one  day  for  each 
dollar  of  such  fine.  Courts  of  special  sessions  having  jurisdiction  to  try 
misdemeanors,  as  provided  by  section  fifty-six  of  the  code  of  criminal 
procedure,  shall  have  exclusive  jurisdiction  to  try  offenders  in  all  cases 
occurring  in  the  same  manner  as  in  other  cases,  where  they  now  have 
jurisdiction,  and  subject  to  the  same  power  of  removal,  and  to  render  and 
enforce  judgments,  to  the  extent  herein  provided.  All  fines  collected 
under  the  provisions  of  this  act  shall  be  paid  when  the  offense  is  com- 
mitted in  a  town  outside  of  incorporated  villages,  to  the  supervisor  of  the 
town,  to  be  used  as  the  town  board  and  town  superintendent  may  direct. 
When  the  offense  is  committed  in  any  village  of  the  county,  which  by  law 
is  constituted  a  separate  road  district,  the  fine  shall  be  paid  to  the  treasurer 
of  said  village,  to  be  used  as  the  board  of  trustees  may  direct.  (Highway 
Law,  §  334.    See  B.  C.  &  G.  Consolidated  Laws.) 
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§  16.  Penalty  for  falling  trees. 

If  any  person  shall  cut  down  any  tree  on  land  not  occupied  by  him,  so 
that  it  shall  fall  into  any  highway,  river  or  stream,  unless  by  the  order 
and  consent  of  the  occupant,  the  person  so  offending  shall  forfeit  to  such 
occupant  the  sum  of  one  dollar  for  every  tree  so  fallen,  and  the  like  sum 
for  every  day  the  same  shall  remain  in  the  highway,  river  or  stream. 
(Highway  Law,  §  335.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  17.  Fallen  trees  to  be  removed. 

If  any  tree  shall  fall,  or  be  fallen  by  any  person  from  any  enclosed 
land  into  any  highway,  any  person  may  give  notice  to  the  occupant  of  the 
land  from  which  the  tree  shall  have  fallen,  to  remove  the  same  within 
two  days ;  if  such  tree  shall  not  be  removed  within  that  time,  but  shall 
continue  in  the  highway,  the  occupant  of  the  land  shall  forfeit  the  sum 
of  fifty  cents  for  every  day  thereafter,  until  the  tree  shall  be  removed. 
(Highway  Law,  §  336.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  18.  Penalties,  how  recovered. 

All  penalties  or  forfeitures  given  in  this  chapter,  and  not  otherwise 
specially  provided  for,  shall  be  recovered  by  the  town  superintendent,  in 
the  name  of  the  town  in  which  the  offense  shall  be  committed ;  and  when 
recovered,  shall  be  applied  by  him  in  improving  the  highways  and  bridges 
in  such  town.  (Highway  Law,  §  337.)  See  B.  C.  &  G.  Consolidated 
Laws. ) 

§  19.  The  General  Highway  Traffic  Law. 

By  Chapter  655  of  the  Laws  of  1917,  the  Legislature  enacted  a  general 
law  for  the  regulation  of  traffic  on  the  public  highways  of  the  State.    Its 
provisions  are  as  follows : 
15 
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GENERAI.  HIGHVrAY  TRAFFIC  I.AW. 

Abtiole  1.  Short  title;  definitions;  application   (§§  1-3). 

2.  Use  of  highways  regulated   (§§  10-22). 

3.  Penalties;  miscellaneous  provisions   (§§  30-32). 

ARTICLE   1. 
Short  Title;    Definittons. 
Section  1.  Short  title. 

2.  Definitions. 

3.  Application. 

§    1.    Short  title. 

This  chapter  shall  be  known  as  the  "  general  highway  traffic  law." 

§    2.   Definitions. 

The  following  terms  wherever  used  in  this  chapter,  except  as  otherwise  specifically 
indicated,  shall  be  defined  to  mean  and  shall  be  held  to  include  each  of  the  meanings 
herein  below  specifically  set  forth,  and  any  such  term  used  in  the  singular  number 
shall  be  held  to  include  the  plural: 

"  Public  highway "  shall  include  any  highway,  country  road,  state  highway,  state 
road,  public  street,  avenue,  alley,  park,  parkway,  or  driveway,  in  any  city,  town  or 
village  within  the  state. 

"  Street "  or  "  roadway "  shall  include  that  part  of  the  public  highway  or  a,  bridge 
intended  for  vehicles. 

"  Curb "  shall  include  the  boundaries  of  the  street,  whether  marked  by  curb  stone 
or  not  so  marked. 

"  Crossing "  shall  include  all  crossings  marked  by  a  pavement  or  otherwise  and  the 
extension  of  the  sidewalk  space  across  intersecting  streets. 

"  Street  intersection  "  shall  include  the  area  bounded  by  the  side  lines,  real  or  pro- 
jected, of  two  or  more  streets  which  meet  or  cross  each  other. 

"  Vehicle "  shall  include  a  horse  and  every  kind  of  conveyance,  except  a  baby  car- 
riage, a  street  surface  car  and  a  push  cart. 

"  Motor  vehicle  "  shall  include  all  vehicles  propelled  by  any  power  other  than  muscu- 
lar power,  which  do  not  run  upon  a  rail  or  rails. 

"  Motorcycle "  shall  include  all  motor  vehicles  designed  to  travel  on  not  more  than 
three  wheels  in  contact  with  the  ground. 

"  Horse "  shall  include  all  domestic  animals  used  as  draught  animals  or  beasts  of 
burden. 

"  Driver "  shall  include  a  person  who  propels  or  operates  or  who  is  in  charge  of  a 
vehicle. 

"  Pedestrian "  shall  include  all  persons  making  use  of  public  highway  for  foot 
passage. 

"  One-way  traffic  "  is  traffic  restricted  to  one  direction. 

"  Parking  place  "  shall  mean  that  part  of  any  street  designated  by  local  ordinance 
or  regulation  as  a  place  for  the  standing  of  vehicles. 

"  City "  or  "  village "  shall  include  that  portion  of  a  county  which  is  within  the 
limits  of  an  incorporated  city  or  village,  and  "  town  "  shall  include  all  portions  of  the 
county  outside  the  limits  of  an  incorporated  city  or  village. 

"  Reckless  driving "  for  the  purpose  of  this  chapter  shall  include  driving  or  using 
a  vehicle  or  street  surface  car  or  any  appliance  or  accessory  thereof  in   a  manner 
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■which  unnecessarily  interferes  with  the  free  and  proper  use  of  the  highway,  or  un- 
necessarily endangers  users  of  the  highway. 

"  Safety  zone "  shall  mean  such  space  within  a  street  or  public  highway  as  shall 
be  established  for  persons  on  foot. 

§   3.   Application. 

The  provisions  of  this  chapter  shall  not  apply  to  the  city  of  New  York. 


AKTICLE  2. 
Use  of  Highways  Regulated. 

SECnow  10.  Pedestrians. 

11.  Stopping,  turning,  passing  and  waiting  of  vehicles. 

12.  Kight  of  way  and  operation  of  vehicles. 

13.  Signals. 

14.  Speed  regulations.    ■ 
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§    10.   Pedestrians. 

Pedestrians  walking  upon  the  traveled  part  of  a  street  and  not  the  sidewalk  shall, 
when  meeting  or  passing  vehicles,  be  subject  to  and  comply  with  the  rules  governing 
vehicles  as  to  meeting,  turning  out  and  passing,  except  as  to  signals. 

§    11.   Stopping,  tnming,  passing,  and  -waiting  of  vehicles. 

1.  A  vehicle  turning  into  another  street  to  the  right  shall  turn  the  corner  as  near 
the  right-hand  curb  as  practicable. 

2.  A  vehicle  turning  to  the  left  into  another  street,  shall,  before  turning,  pass  to 
the  right  of  and  beyond  the  center  of  the  intersecting  streets;  provided,  however, 
that  if  directed  by  a  traffic  officer  the  vehicle  shall  pass  in  front  of  instead  of  around 
the  point  of  intersection. 

3.  In  turning  a  corner  of  intersecting  streets  a  vehicle  shall  be  driven  with  extreme 
caution  and  under  control. 

4.  A  vehicle  passing  around  a  circle  shall  keep  to  the  right  from  entrance  to  exit. 

5.  Vehicles  turning  around  or  crossing  from  one  side  of  the  street  to  another,  except 
for  the  purpose  of  passing  other  vehicles  or  because  of  dangers  in  the  streets,  shall 
do  so  by  turning  to  the  left  so  as  to  head  in  the  general  direction  of  traffic  after  they 
have  crossed  the  street. 

6.  A  vehicle  in  overtaking  or  meeting  a  street  surface  car  which  has  been  stopped 
for  the  purpose  of  receiving  or  discharging  a  passenger  or  passengers,  shall  not  pass 
or  approach  within  seven  feet  of  such  car  so  long  as  such  car  is  receiving  or  dis- 
charging passengers,  except  that  in  a  city  having  a  million  or  more  population  such 
vehicle  shall  not  pass  or  approach  within  eight  feet  of  such  car  except  as  indicated 
by  the  safety  zone.  In  passing  any  street  surface  car  extreme  care  must  be  used  by 
the  driver. 
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7.  On  an  avenue,  street  or  boulevard  divided  longitudinally  by  a  parkway,  walk, 
space  for  street  surface  cars,  viaduct,  zone  of  safety,  cab  stand,  parking  space  or 
other  similar  obstructions,  vehicles  shall  keep  the  right  of  such  division. 

§    12.   Bight  of  tray  and  operation  of  vehicles. 

1.  When  in  the  performance  of  duty  the  following  vehicles  shall  have  the  right 
of  way:  United  States  mail,  police,  fire,  fire  patrol,  bureau  of  buildings,  emergency 
repair  of  public  service  corporation,  ambulances  and  the  military;  but  this  shall 
not  relieve  the  driver  or  owner  of  any  such  vehicle  from  consequences  of  the  arbitrary 
or  careless  exercise  of  this  right  for  injuries  inflicted. 

2.  No  vehicle  and  no  street  surface  car,  except  as  provided  in  subdivision  one  of 
this  section,  shall  be  driven  through  a  procession,  except  with  the  permission  or  by 
order  of  a  police  officer.  If  the  procession  takes  more  than  five  minutes  to  pass, 
it  shall  be  broken  and  traffic  allowed  to  go  through. 

3.  Two  vehicles  which  are  passing  each  other  in  opposite  directions  shall  have  the 
right  of  way,  and,  except  in  cities  and  villages,  no  other  vehicle  to  the  rear  of  either 
of  such  two  vehicles  shall  pass  or  attempt  to  pass  such  two  vehicles  while  they  are 
passing  each  other. 

4.  Every  driver  of  a  vehicle  approaching  the  intersection  of  a  street  or  public  road 
shall  grant  the  right  of  way  at  such  intersection  to  any  vehicle  approaching  from  his 
right;  provided,  that  wherever  traffic  officers  are  stationed  they  shall  have  full  power 
to  regulate  traffic. 

5.  A  vehicle  must  not  be  so  driven  as  to  impede  or  obstruct  the  progress  of  the 
apparatus  of  the  fire  department  or  any  official  or  employee  of  a  city,  town  or  village 
in  the  discharge  of  his  duty  at  a  fire.  The  driver  of  a  vehicle  must  not  drive  through 
or  within  the  established  fire  lines  or  over  a  line  of  fire  hose.  On  the  approach  of  fire 
apparatus,  as  evidenced  by  suitable  and  continuous  warning  or  by  street  signals 
operated  from  fire  headquarters,  visible  or  audible  one  to  another,  indicating  the  route 
of  the  apparatus,  the  driver  of  a  vehicle  must  immediately  draw  up  such  vehicle  as 
near  as  practicable  to  the  right-hand  curb  and  parallel  thereto,  and  bring  it  to  a 
standstill,  and  the  driver  of  a  street  car  must  immediately  stop  his  car  and  keep  it 
stationary  until  the  apparatus  has  passed. 

d.  The  vehicle  having  the  middle  line  of  the  highway  on  its  left  shall  have  the 
right  of  way.  In  meeting  both  vehicles  shall  keep  to  the  right,  so  as  to  insure  safe 
passage,  and  this  without  regard  to  the  middle  line  of  the  highway.  Slowly  moving 
vehicles  must  move  as  near  to  the  curb  as  practicable;  rapidly  moving  vehicles  must 
occupy  the  space  lying  immediately  next  to  and  parallel  with  the  middle  of  the 
highway. 

7.  A  vehicle  overtaking  another  vehicle  shall  pass  on  the  left  side  of  the  overtaken 
vehicle  and  not  pull  over  to  the  right  thereof  until  entirely  clear  of  it. 

8.  The  driver  of  an  overtaking  vehicle'shall  signal  his  desire  to  pass  an  overtaken 
vehicle  by  a  blast  or  stroke  of  the  horn  or  other  signaling  device,  and  thereupon  it 
shall  be  the  duty  of  the  overtaken  vehicle,  if  possible,  to  turn  to  the  right  so  as  to 
allow  the  overtaking  vehicle  a  reasonable  space  in  which  to  pass,  or  to  warn  by  signal 
the  impossibility  of  such  passage. 

9.  It  shall  be  unlawful  for  any  person  to  drive  a  vehicle  within  a  safety  zone. 

10.  In  all  passing  and  overtaking  such  assistance  shall  be  given  by  the  occupants  of 
each  vehicle  respectively  to  the  other  as  the  circumstances  shall  demand  and  either 
request  by  voice  or  signal,  and  each  shall  exercise  care  and  caution  to  get  clearance  and 
avoid  accident. 

11.  No  vehicle  shall  emerge  from  an  alley,  stable,  garage  or  driveway  except  slowly 
and  under  control  of  the  driver  who  shall  give  a  proper  warning  by  voice  or  signaling 

.  device  to  passing  vehicles  and  pedestrians. 
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12.  The  use  of  a  motor  muffler  cut-out  is  prohibited  on  any  highway  within  the  limits 
of  a  city  or  incorporated  village. 

13.  Gong  and  siren  whistles  shall  not  be  used  on  any  vehicle  other  than  ambulances 
and  vehicles  operated  by  a  police  department,  fire  department,  sheriff,  authorized  public 
utility  company  when  on  emergency  calls  and  the  United  States  mail  and  military 
eervices. 

14.  A  person  operating  or  driving  a  motor  vehicle  shall  on  signal  by  raising  the 
hand  or  otherwise  from  a  person  driving,  leading  or  riding  a  horse  or  horses  or  other 
draft  animal,  bring  such  motor  vehicle  immediately  to  a  stop,  and  if  traveling  in  the 
opposite  direction  remain  stationary  so  long  as  may  be  reasonable  to  allow  such  horse 
or  animal  to  pass,  and  if  traveling  in  the  same  direction  use  reasonable  caution  in 
thereafter  passing  such  horse  or  animal. 

§    13.   Signals. 

1.  Before  turning  to  the  right  or  left  and,  except  in  an  emergency,  before  decreasing 
speed  or  stopping  the  driver  shall  warn  those  following  either  by  holding  his  arm 
straight  out,  horizontal  and  at  right  angles  to  the  car,  or  by  operating  an  adequate 
mechanical  signal  device. 

2.  Upon  approaching  a  pedestrian  who  is  on  the  traveled  part  of  any  street  and  not 
upon  a  sidewalk,  and  upon  approaching  an  intersecting  street  or  a  curve  or  a  corner 
in  the  street  where  the  driver's  view  is  obstructed  and  where  a  traffic  officer  is  not  on 
duty,  every  driver  of  a  vehicle  shall  slow  down  the  same  and  give  a  timely  and  sufficient 
signal  with  his  voice,  horn  or  other  signaling  device. 

3.  The  driver  of  a  vehicle  shall  before  turning  while  in  motion  or  from  a  standstill 
or  changing  the  course  of  such  vehicle  first  see  that  there  is  sufficient  space  to  make 
such  movement  in  safety,  and  shall  give  a  visible  or  audible  signal  to  the  traffic  officer, 
if  there  be  such,  or  to  drivers  of  other  vehicles  following  of  his  intentions  to  make  such 
movement  by  signaling  as  provided  in  subdivision  one  of  this  section,  and  where  a 
police  officer  is  in  charge  of  the  traffic  indicate  to  him  the  direction  in  which  the  vehicle 
is  to  be  turned. 

4.  Before  backing  any  vehicle  the  driver  shall  see  that  the  way  is  clear  and  shall 
give  adequate  warning,  and  shall,  while  backing,  exercise  due  vigilance  to  prevent 
accident. 

§    14.   Speed  regnlationg.  ' 

1.  Reckless  driving  is  prohibited.  Every  person  violating  this  provision  shall  be 
guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  not  exceeding  one  hundred 
dollars  for  the  first  offense;  and  by  a  fine  not  exceeding  one  hundred  dollars  or 
imprisonment  not  exceeding  six  months  or  by  both  such  fine  and  imprisonment  in  the 
discretion  of  the  court  for  a  second  or  subsequent  offense. 

2.  Upon  approaching  a  bridge  or  in  passing  a  public  hospital,  fire  house  or  a  school 
the  driver  of  any  vehicle  or  street  surface  car  shall  proceed  with  extreme  care  and 
with  vehicle  or  street  surface  car  under  control,  provided  local  authorities  have  legible 
and  visible  signs  posted,  warning  drivers  of  their  approach  to  a  bridge,  fire  house, 
public  hospital  or  school  building. 

3.  Street  surface  cars  shall  be  brought  to  a  full  stop  and  all  other  vehicles  shall  use 
extreme  caution  when  approaching  a  crossing  or  place  designated  by  the  sign  "Traffic 
Point."  Local  authorities  shall  have  authority  from  time  to  time  to  designate  by 
ordinance,  rule  or  regulation  such  crossing  or  other  places  at  which  such  signs  shall 
be  placed. 

§   15.   Parking,  safety  zones  and  cab  stands. 

1.  The  police  commissioner,  common  council,  board  of  aldermen,  commission  or  any 
other  body  having  charge  of  the  streets  of  a  city  and  the  trustees  of  a  village  are 
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authorized  to  designate  by  ordinance  or  regulation  such,  safety  zones,  parking  spaces 
and  cab  or  taxicab  stands  in  the  public  streets  as  are,  or  shall  be  required,  for  the 
safety  and  convenience  of  the  citizens  and  inhabitants  of  the  city  or  village,  and  shall 
mark  and  indicate  by  suitable  stationary  and  portable  signs  the  location  of  such  zones, 
spaces  and  stands  and  all  persons  driving,  operating  or  having  under  their  control  any 
vehicle  of  any  kind  whatsoever  shall  obey  the  rules  and  regulations  prescribed  by  such 
local  authorities  for  safety  zones,  parking  and  cab  stands,  but  nothing  herein  contained 
shall  be  construed  as  superseding  or  conflicting  with  section  four  hundred  and  forty- 
four  of  the  penal  law. 

2.  The  driver  or  person  in  charge  of  a  motor  vehicle,  before  leaving  the  same  standing 
unattended  on  the  public  streets,  shall  apply  the  emergency  brakes.  No  person  without 
authority  of  such  driver  or  person  in  charge  shall  climb  upon  such  vehicle  or  sound 
any  horn  or  signaling  device,  or  attempt  to  manipulate  any  of  the  machinery  or  set 
such  vehicle  in  motion,  or  in  any  way  interfere  with  such  vehicle;  provided,  however, 
that  for  the  purpose  of  getting  away  from  the  place  of  standing,  a  driver  may  move 
another  vehicle  which  is  so  placed  that  he  cannot  get  his  vehicle  out. 

3.  No  person  shall  deface,  injure,  move  or  interfere  with  any  sign,  post,  standard  or 
any  signaling  device  sanctioned,  installed,  or  placed  by  local  authorities  for  the  purpose 
of  directing,  restricting  or  regulating  trafSc  or  establishing  zones. 

4.  When  a  vehicle  stands  on  a,  steep  incline  it  shall  be  so  placed  that  when  the  brake 
is  released  it  will  run  into  the  curb. 

5.  Any  vehicle  when  stopped  parallel  to  the  cui<b  shall  stop  as  near  to  the  curb  as 
practicable,  with  wheels,  both  front  and  rear,  not  more  than  six  inches  from  the  curb. 

6.  No  vehicle  shall  stop  with  its  left  side  to  the  curb,  except  in  such  streets  as  may 
be  designated  as  one-way  traffic  streets  and  where  road  excavation  or  other  legalized 
obstruction  prevent  the  operation  of  this  regulation. 

7.  Except  in  an  emergency  or  when  advised  to  do  so  by  a  police  officer,  no  vehicle 
shall  be  stopped  or  left  standing  within  the  intersection  of  any  cross  street;  within 
ten  feet  of  any  crosswalk  or  street  crossing  or  alley  corner,  except  where  traffic  officers 
are  on  duty;  within  ten  feet  of  any  fire  hydrant  unless  the  vehicle  is  actually  in  charge 
of  some  person  capable  of  driving  it;  in  such  position  as  to  prevent  another  vehicle 
already  stopped  near  the  curb  from  moving  away;  in  front  of  or  within  fifteen  feet  of 
either  side  of  the  entrance  to  any  theatre,  auditorium,  or  other  building  where  large 
assemblages  of  persons  are  being  held,  except  to  ta!ke  on  or  to  discharge  passengers  or 
freight  and  then  only  for  such  length  of  time  as  is  necessary  for  such  purpose;  in  any 
portion  of  any  street  where  street  surface  cars  stop  to  receive  or  discharge  passengers, 
except  as  otherwise  provided. 

8.  No  vehicle  shall  be  stopped  in  any  street  except  close  to  the  curb  thereof,  unless  in 
case  of  emergency  or  to  allow  another  vehicle,  street  surface  car  or  pedestrian  to  cross 
its  path.  This  regulation  shall  not  be  construed  to  prevent  local  ofiicials  designating 
portions  of  streets  as  parking  spaces. 

9.  A  person  in  charge  or  control  of  any  vehicle  standing  in  any  street  shall  cause  the 
same  to  be  moved  immediately  at  the  request  of  the  driver  of  another  vehicle,  the  law- 
ful movement  of  which  is  obstructed  or  delayed  by  the  standing  vehicle.  A  vehicle 
waiting  at  the  curb  shall  promptly  give  place  to  a  vehicle  about  to  take  on  or 
discharge  passengers. 

§    16.   Loading  and  unloading  Tehicles. 

Except  at  parking  spaces  or  when  authorized  so  to  do  by  ordinance  or  regulation  no 
vehicle  shall  remain  backed  to  the  curb  except  it  be  actually  loading  or  unloading  and 
then  for  no  longer  time  than  the  actual  loading  and  unloading  reasonably  requires. 
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§    17.   Vehicles. 

1.  A  vehicle  when  loaded  with  any  material  extending  at  least  four  feet  beyond  its 
rear  shall  be  provided  with  a  red  flag  by  day  on  the  extreme  rear  end  of  such  load. 

2.  No  person  shall  drive  any  vehicle  so  constructed  or  closed  in  as  to  prevent  the 
driver  from  having  a  clear  view  ahead  and  at  the  sides  of  such  vehicle. 

3.  It  shall  be  unlawful  to  make  repairs  to  any  vehicle  in  any  street  or  public  place 
in  a  city  except  in  an  emergency. 

4-.  No  person  shall  drive  or  conduct  any  vehicle  which  is  known  to  him  to  be  in  such 
condition,  so  constructed  or  so  loaded  as  to  break  down  or  become  stalled. 

5.  Before  removing  any  part  of  any  vehicle,  or  any  part  of  any  harness  whose 
removal  is  likely  to  cause  accident  or  permit  a  horse  or  horses  attached  to  said  vehicle 
to  run  away,  the  horse  or  horses  shall  first  be  unhitched  from  said  vehicle  by  the 
person  in  charge. 

6.  The  use  of  a  vehicle  in  any  city  or  village  is  prohibited  when  it  is  so  loaded  with 
iron  or  other  material  as  to  create  loud  noises  while  in  transit. 

7.  A  vehicle  unless  confined  to  tracks  shall  not  tow  more  than  one  other  vehicle,  and 
the  connection  between  the  two  vehicles  shall  not  be  longer  than  sixteen  feet,  except 
that  nothing  in  this  clause  shall  prevent  the  use  of  more  than  one  trailer.  Each  towed 
vehicle,  except  a  trailer,  shall  have  an  attendant. 

§    18.   Street  surface  cars. 

1.  During  blockades  or  stoppages  a  clear  space  of  ten  feet  shall  be  kept  open  between 
street  cars  opposite  any  alley  or  the  center  of  the  block  if  there  be  no  alley. 

2.  Subject  to  the  provisions  of  subdivision  one  of  section  twelve,  and  except  by  order 
of  a  member  of  the  police  force  in  the  discharge  of  his  duty,  street  cars  shall  have  the 
right  of  way  between  cross  streets  over  all  other  vehicles.  Every  street  surface  car  shall 
by  any  signal  approved  by  the  public  service  commission,  warn  all  traflBc  in  its  rear 
of  the  stopping  or  turning  of  such  car. 

3.  The  driver  of  any  vehicle  proceeding  upon  the  tracks  in  front  of  a  street  car  shall 
turn  out  as  soon  as  possible  upon  signal  of  the  operator  of  the  street  car. 

§    19.   Motorcycles,  bicycles  and  similar  vehicles. 

1.  No  person  in  any  city  shall  ride  any  motorcycle,  bicycle  or  other  vehicle  propelled 
by  the  hands  or  feet  of  the  rider  along  or  upon  any  public  sidewalk  or  footpath 
intended  for  the  use  of  pedestrians.  This  section  shall  not  apply  to  children  under  ten 
years  of  age  and  to  persons  who  cannot  walk  by  reason  of  being  invalids  or  crippled. 

2.  No  person  shall  drive  or  ride  a  motor  vehicle,  motorcycle,  or  bicycle  in  the 
streets  of  any  city,  town  or  village  without  having  a  hand  on  the  handle-bars  or 
steering  device. 

3.  The  driver  of  a  two-wheeled  motorcycle  or  a  bicycle  shall  not  carry  any  other 
person  thereon,  except  on  a  seat  securely  fastened  to  the  machine  in  the  rear  of  the 
driver  and  provided  with  foot  rests  and  hand  grips. 

4.  Bicycles  shall  be  provided  with  a  bell  which  may  be  heard  at  least  one  hundred 
feet  distant,  also  a  lamp  of  such  illuminating  power  as  to  be  visible  two  hundred  feet 
ahead.  Such  lamp  shall  be  lighted  whenever  the  vehicle  is  ridden  at  any  time  between 
one-half  hour  after  sunset  and  one-half  hour  before  sunrise. 

§   20.   Miscellaneous  regulations. 

1.  No  person  shall  ride  upon  the  rear  of  any  vehicle  without  the  consent  of  the  driver 
nor  with  any  part  of  his  body  protruding,  nor  shall  any  person  hang  on  to  any  street 
car  or  vehicle  whatsoever. 

2.  On  all  automobiles  requiring  cranking  from  the  street  the  driver  thereof  shall 
cause  the  brakes  to  remain  set  until  after  the  engine  is  started. 
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3.  No  races  or  contests  for  speed  shall  be  held  upon  any  street  without  the  permission 
of  the  authorities  of  the  state,  city,  town  or  village  having  jurisdiction  of  such  street 
and  unless  the  same  is  fully  and  efficiently  patroled  for  the  entire  distance  over  which 
such  race  or  contest  for  speed  is  to  be  held. 

4.  No  person  shall  coast  with  handsleds,  bobs,  carts  or  other  vehicles,  on  wheels  or 
runners  upon  any  public  sidewalk  in  any  city;  nor  shall  any  person  coast  with  hand- 
sleds,  bobs  or  carts  or  other  vehicles  on  wheels  or  runners  upon  any  public  street  of  the 
city  except  upon  such  streets  as  may  be  designated  by  the  common  council,  board  of 
aldermen  or  commission  thereof. 

5.  No  motor  vehicle  shall  be  operated  in  such  a  way  as  to  emit  unnecessary  smoke  or 
unnecessary  offensive  vapors  within  the  streets  of  any  city,  town  or  village. 

6.  No  person  shall  fail,  neglect  or  refuse  to  comply  with  any  lawful  instruction, 
directions  or  regulations,  displayed  upon  post,  standard,  sign  or  device  installed  or 
placed  for  the  regulation,  direction  or  instruction  of  traffic  in  any  public  street. 

§   21.   Duties  of  local  antborities. 

It  shall  be  the  duty  of  the  members  of  the  police  department  of  every  city,  town  or 
village  to  enforce  the  provisions  of  this  chapter  strictly  and  impartially. 

§   22.  Foxrers  of  local  authorities. 

1.  Police  commissioners,  common  councils,  boards  of  aldermen,  commissions  or  any 
other  official  body  having  charge  of  the  streets  in  cities  and  boards  of  trustees  in 
villages  are  hereby  authorized  to  designate  streets  and  ways  in  which  vehicles  shall 
pass  in  one  direction.  All  vehicles  shall  proceed  in  such  streets  and  ways  only  as  the 
signboards  and  conspiciiously  displayed  and  visible  regulation  upon  such  street  and 
ways  shall  define.  The  direction  in  which  vehicles  may  proceed  shall  be  so  conspicu- 
ously mal'ked  with  signs  or  signals  as  to  indicate  the  rule  and  regulation  in  regard 
thereto  and  the  direction  in  which  all  vehicles  shall  so  travel. 

2.  Whenever  the  police  department  of  a  city  or  the  president  of  a  village  shall  deem 
it  advisable  during  a,  fire  or  at  the  time  of  an  accident  or  special  emergency  and  for 
such  period  of  time  only  as  is  necessitated  thereby,  for  the  public  safety  or  convenience, 
temporarily  to  close  any  street  or  part  thereof  to  vehicular  traffic,  or  to  vehicles  of  a 
certain  description,  or  to  divert  the  traffic  thereof,  or  to  divert  or  break  a  course  of 
pedestrian  traffic,  said  department  or  official  shall  have  power  and  authority  so  to  do. 
Local  authorities  may  also  by  general  rule,  regulation  or  ordinance  exclude  vehicles 
used  solely  or  principally  for  commercial  purposes  from  any  park  or  part  of  a  park 
system  where  such  general  rule,  regulation  or  ordinance  is  applicable  equally  and 
generally  to  all  other  vehicles  used  for  the  same  purpose;  provided,  that  at  the  entrance 
or  at  each  entrance  if  there  be  more  than  one,  to  such  park  from  which  vehicles  are  so 
excluded,  there  is  posted  a  sign  plainly  legible  from  the  opposite  side  of  the  highway 
on  which  said  park  opens,  plainly  indicating  the  restriction. 

3.  In  addition  to  other  powers  delegated  by  this  chapter,  and  to  restrictions  herein- 
after provided,  local  authorities  in  cities  are  hereby  empowered  to  make,  enforce  and 
maintain  such  additional  reasonable  ordinances,  rules  and  regulations  governing  traffic 
as  special  local  conditions  may  make  necessary,  and  to  prescribe  penalties  therefor, 
provided  proper  notices  of  such  regulations  be  posted  conspicuously  upon  the  streets 
to  which  such  regulations  apply.  Subject  to  this  chapter  the  power  now  or  hereafter 
vested  in  local  authorities  to  license  and  to  regulate  the  use  of  highways  for  processions 
and  assemblages  shall  remain  in  full  force  and  effect,  and  all  ordinances,  rules  and 
regulations  which  may  have  been  or  which  may  be  hereafter  enacted  in  pursuance  of 
such  powers  shall  remain  in  full  force  and  effect. 

4.  Local  authorities  shall  have  no  power  to  pass,  enforce  or  maintain  any  ordinance, 
rule  or  regulation  in  any  way  in  conflict  with,  contrary  to,  or  inconsistent  with  the 
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provisions  of  this  chapter,  or  any  general  law  affecting  vehicles  which  has  or  hereafter 
may  be  enacted,  and  no  such  ordinance,  rule  or  regulation  of  such  local  authorities  now 
in  force  or  hereafter  enacted  shall  have  any  force  or  effect,  provided  that  nothing  in 
this  chapter  shall  impair  the  validity  or  effect  of  any  ordinance  regulating  the  speed 
of  motor  vehicles  heretofore  or  hereafter  made,  adopted  or  prescribed  by  cities  of  the 
first  class. 

AKTICLE  3. 
Penalties;  Misceij«aneous  Pbovisions. 

Section  30.  Penalties. 

31.  Publication  and  distribution  of  regulations. 

32.  When  to  take  effect. 

§   30.   Penalties. 

1.  Except  as  otherwise  provided,  any  person  violating  any  provision  of  this  chapter 
may  upon  conviction  thereof  be  punished  by  a  fine  not  exceeding  ten  dollars  for  the 
first  offense  and  not  less  than  ten  dollars  or  more  than  twenty-five  dollars  for  the 
second  offense,  or  by  imprisonment  for  not  less  than  two  or  more  than  fifteen  days. 
The  third  or  any  subsequent  offense  within  one  year  shall  be  a  misdemeanor  and  upon 
conviction  therefor  may  be  punishable  by  a  fine  not  exceeding  one  hundred  dollars  or 
imprisonment  not  exceeding  six  months  or  both  such  fine  and  imprisonment  in  the 
discretion  of  the  court. 

2.  All  fines,  penalties  and  forfeitures,  collected  under  this  act  in  a  city,  town  or 
village  shall  be  paid  to  the  said  city,  town  or  village  and  credited  to  the  general  fund. 

§   31.  Publication  and  distribntion  of  regulations. 

This  chapter  shall  be  printed  in  pamphlet  form  by  the  secretary  of  state,  and  a  copy 
thereof  either  mailed  or  given  by  him  to  each  person,  firm  or  corporation  to  whom  a 
motor  vehicle  license  or  chauffeur's  license  is  issued  during  the  period  of  one  year  from 
the  time  this  chapter  takes  effect,  and  subsequently  to  each  such  person,  firm  or  cor- 
poration to  whom  a  license  has  not  previously  been  issued  during  the  period  mentioned. 
The  police  department  of  each  city  and  village  shall  see  that  this  chapter  is  posted  in 
all  public  stables,  and  garages  and  street  car  barns  and  at  hack,  cab  and  express 
stands  and  shall  keep  copies  of  it  at  all  other  stations  and  issue  it  upon  application. 

§   32.   When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 
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CHAPTER  XII. 

TOETS  OK  "WEOirGS,  AlTD  EIGHTS  OF  ACTION  AEISIWG  THEEEEEOM. 

Section    1.  Definition  and  nature. 

2.  Conversion. 

3.  Conversion;   act  of  agent. 

4.  Conversion;    demand. 

5.  Conversion;   damages. 

6.  Replevin;   or  action  to  recover  chattel. 

7.  Replevin;   against  whom  maintained. 

8.  Replevin;    necessity  of  demand. 

9.  Replevin ;   plaintiff  must  be  entitled  to  possession. 

10.  Deceit. 

11.  Fraud. 

12.  Suppression  of  truth  as  fraud. 

13.  Proof  of  fraud. 

14.  Trespass  on  lands,  who  may  maintain  action. 

15.  What  constitutes  trespass. 

16.  Liability  for  trespass. 

17.  Trespass  by  animals. 

18.  Negligence. 

19.  Presumption  of  negligence. 

20.  Contributory  negligence. 

§  1.  Definition  and  nature. 

There  is  yet  to  be  formulated  an  accurate  and  perfect  definition  of  a 
tort.  It  has  been  described  as  a  wrong  independent  of  contract,  although 
it  is  conceded  that  a  tort  may  grow  out  of,  or  make  part  of,  or  be 
coincident  with  a  contract,  and  that  precisely  the  same  state  of  facts, 
between  the  same  parties,  may  admit  of  an  action  either  founded  on  a 
contract  or  founded  on  a  wrong  done.  Ordinarily,  the  essence  of  a  tort 
consists  in  the  violation  of  some  duty  due  to  an  individual,  which  duty  is 
a  thing  different  from  a  mere  contract  obligation.  In  a  general  way  a 
tort  is  distinguished  from  a  breach  of  contract  in  that  the  latter  arises 
under  an  agreement  of  the  parties,  whereas  the  tort  ordinarily  is  a 
violation  of  a  duty  fixed  by  law,  independent  of  contract  or  the  will  of 
the  parties.  (Rich  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  87  IST.  Y.  382,  390 ; 
Busch  V.  Interhorough  B.  T.  Co.,  187  IST.  Y.  388.)  An  omission  to  per- 
form a  contract  obligation  is  never  a  tort  unless  that  omission  is  also  an 
omission  of  a  legal  duty.  {Bich  v.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  87  IST.  Y. 
382,  398.) 

As  has  been  stated  in  the  chapter  relating  to  the  jurisdiction  of  a 
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justice  of  the  peace  all  wrongs  cannot  be  redressed  in  a  justice's  court,  and 
in  this  chapter  such  wrongs  only  as  are  within  a  justice's  jurisdiction 
will  be  considered. 

§  2.  Conversion. 

Conversion  at  law  is  defined  as  an  unauthorized  assumption  and 
exercise  of  the  right  of  ownership  over  goods  belonging  to  another  to  the 
exclusion  of  the  owner's  rights.  (Bouvier's  Law  Diet. ;  HinJcle  Iron  Co. 
V.  Kohn,  184  App.  Div.  181,  171  N.  Y.  Supp.  537.)  A  constructive 
conversion  takes  place  when  a  person  does  such  act-s  in  reference  to  the 
goods  of  another  as  amounts  in  law  to  the  appropriation  of  the  goods  to 
himself.  Every  unauthorized  taking  of  personal  property,  and  all  inter- 
meddling with  it,  beyond  the  extent  of  the  authority  conferred,  in  case  a 
limited  authority  has  been  given,  with  intent  so  to  apply  and  dispose  of  it 
as  to  alter  its  condition  or  interfere  with  the  owner's  dominion,  is  a 
conversion.  (Laverty  v.  Snethen,  68  N.  Y.  522,  524.)  A  conversion 
seems  to  consist  of  any  tortious  act  by  which  the  defendant  deprives  the 
plaintiff  of  his  goods.     {^Spencer  v.  Blackman,  9  Wend.  167.) 

A  wrongful  intention  is  not  an  essential  element  of  conversion,  and  it  is 
sufficient  if  it  appears  that  the  owner  has  been  deprived  of  his  property 
by  the  defendant's  unauthorized  act  in  assuming  dominion  and  control. 
(Boyce  v.  Broadway,  31  IST.  Y.  490 ;  Industrial  &  General  Trust  v.  Tod, 
170  N.  Y.  233,  245.) 

To  recover  in  trover,  there  must  have  been  possession  of  the  property 
by  the  plaintiff,  or  there  must  be  an  existing  right  to  take  immediate 
actual  possession  of  it.  {Clements  v.  Yturria,  81  IST.  Y.  285 ;  Petrie  v. 
Stark,  79  Hun,  550,  29  N.  Y.  Supp.  881.)  An  action  to  recover  damages 
for  the  conversion  of  chattels  is  a  strictly  legal  one  which  cannot  be  main- 
tained unless  the  plaintiff  is  entitled  to  the  immediate  possession  of  the 
property,  if  in  existence.  (Deeley  v.  Dwight,  132  IST.  Y.  59.)  A  mere 
equitable  interest  without  legal  title  or  possession  is  insufficient  to  sustain 
the  action.  (Bryan  v.  Hampton,  32  St.  Rep.  771,  10  IST.  Y.  Supp.  372 ; 
HinUe  Iron  Co.  v.  Kohn,  184  App.  Div.  181,  171  N.  Y.  Supp.  537.) 

§  3.  Conversion ;  act  of  agent. 

It  is  important  to  keep  in  view  the  well-recognized  distinction  between 
acts  which  will  constitute  a  conversion  and  acts  which  are  simply  a  breach 
of  duty.  If  an  agent,  authorized  to  sell  and  deliver  the  property  of  his 
principal,  disobeys  instructions  as  to  price  only,  he  will  be  liable  to  his 
principal  for  misconduct,  in  the  nature  of  an  action  on  the  case,  but 
will  not  be  liable  for  a  conversion ;  but  if  he  sells  and  delivers  the  prop- 
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erty  in  disobedience  to  instructions  not  to  part  with  the  property  until 
he  has  received  the  purchase  money,  he  is  liable  for  a  conversion  although 
there  was  no  wrongful  intent  on  his  part.  (Laverty  v.  Sneihen,  68  N.  Y. 
522;  Comley  v.  Dazian,  114  N.  Y.  161.) 

It  has  been  held  that  the  omission  or  refusal  by  a  factor,  agent  or 
trustee  to  pay  over  moneys  received  by  him  in  the  course  of  his  agency 
or  trust  will  not  lay  the  foundation  of  an  action  of  trover,  as  the  factor, 
agent  or  trustee  is  not  bound  to  pay  over  the  specific  money  that  he  receives, 
and  is  only  liable  for  it  upon  his  contract  of  agency.  {Harris  v.  Schultz, 
40  Barb.  315;  Innovation  Trunk  Co.  v.  Piatt,  56  Misc.  645,  648,  107 
IN".  Y.  Supp.  816.)  But  this  doctrine  does  not  seem  to  be  generally 
accepted  as  law.  A  commission  agent  or  factor  cannot  deal  with  the 
property  of  his  principal,  or  with  the  proceeds  thereof,  as  his  own.  Where 
one  entrusts  his  property  to  another  for  a  particular  purpose  it  is  received 
in  a  fiduciary  capacity,  and  when  turned  into  money  that  is  also  received 
in  the  same  capacity.  It  does  not  belong  to  the  agent,  and  he  can  lawfully 
exercise  no  power  or  authority  over  it  except  for  the  benefit  of  his  prin- 
cipal, and  only  as  authorized  by  him.  If  the  agent  uses  it  for  his  own 
purposes,  or  fails  to  pay  it  over  upon  a  reasonable  demand,  it  is  a  con- 
version of  that  which  does  not  belong  to  him.  (Bratton  v.  Ferrin,  171 
N.  Y.  235 ;  Baker  v.  New  York  National  Exchange  Bank,  100  N.  Y.  31 ; 
Com.  Nat.  Bank  of  Penn.  v.  Heilbronner,  108  E".  Y,  439,  444  Middleton 
V.  Tromhly,  125  N.  Y.  520;  Mojfat  v.  Pulton,  132  IST,  Y.  507,  515.) 

§  4.  Conversion;  demand. 

It  is  the  universal  rule  in  this  State  that  where  property  comes  lawfully 
into  the  possession  of  a  party  he  cannot  be  charged  for  a  conversion  in 
failing  to  surrender  it  to  the  owner  unless  a  demand  therefor  is  made; 
(Gillet  V.  Boherts,  57  IST.  Y.  28;  Madison  v.  Gross,  54  App.  Div.  129,  66 
N.  Y.  Supp.  412;  Williamson  v.  Seely,  22  App.  Div.  389;  Samuel  v. 
Ilolhrook,  etc.,  Corp.,  156  App.  Div.  485,  141  N.  Y.  Supp.  275),  and  this 
is  the  rule  although  the  defendant  sets  up  a  hostile  title  and  claims  to  own 
the  property.  (Goodwin  v.  Wertheimer,  99  IST.  Y.  149;  Castle  v.  Corn 
Exchange  Bank,  148  IST.  Y.  122 ;  Tompkins  v.  Fonda  Glove  Lining  Co., 
188  N.  Y.  261.)  But  this  rule  has  no  application  in  a  case  where  the 
lawful  custodian  of  property  commits  an  overt  and  positive  act  of  con- 
version by  an  unlawful  sale  or  disposition  of  the  property.  (Pease  v. 
Smith,  61  ]Sr.  Y.  480 ;  MacDonald  v.  Buffalo  L.  T.  &  S.  D.  Co.,  193  N.  Y. 
92.)  An  unauthorized  sale  of  personal  property,  with  delivery  of  pos- 
session, is  a  conversion.  (Comley  v.  Dazian,  114  N.  Y.  101.)  A  demand 
and  refusal  will  not  establish  a  conversion  when  at  the  time  of  the  demand 
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the  property  is  not  in  the  possession  of  the  defendant,  or  is  not  in  exist- 
ence. (DaJcin  v.  Elmore,  127  App.  Div.  457 ;  Salt  Springs  Nat.  Bank  v. 
Wheeler,  48  N.  Y.  492 ;  Shipley,  etc.,  Co.  v.  Mager,  165  App.  Div,  866, 
150  N.  Y.  Supp.  969.)  A  demand  and  refusal  are  not  a  conversion,  but 
simply  evidence  of  it.  If  the  property  came  lawfully  into  the  defendant's 
possession,  a  demand  is  necessary  to  place  him  in  the  wrong ;  but  if  he  has 
already  converted  the  property  no  demand  need  be  made  or  proved.  The 
principle  underlying  the  different  instances  of  where  conversion  will  lie 
is  the  same  in  all,  requiring  that,  before  an  action  for  conversion  can 
be  maintained,  the  person  sought  to  be  held  shall,  either  by  his  own  act  or 
the  act  of  the  owner  of  the  property,  be  placed  in  the  wrong.  (Esmay  v. 
Fanning,  9  Barb.  176 ;  Pease  v.  Smith,  61  N.  Y.  477,  481 ;  Castle  v.  Com 
Exchange  Bank,  75  Hun,  89,  148  N.  Y.  122 ;  Smith  v.  Smalley,  19  App. 
Div.  519.) 

Failure  to  deliver  when  demand  is  made  is  not  equivalent  to  refusal. 
It  is  important  to  know  the  particulars  of  the  refusal.  Not  every  refusal 
is  evidence  of  conversion.  {Halhran  v.  Gray,  25  Misc.  693.)  If  a  demand 
for  property  is  made  by  a  person  entitled  to  receive  it,  and  there  is  an 
absolute  and  unqualified  refusal  to  deliver,  the  conversion  will  be  suffi- 
ciently proved,  for  such  refusal  is  ordinarily  conclusive  evidence  of  a  con- 
version; but  if  the  refusal  is  qualified,  the  question  then  is  whether  the 
qualification  is  reasonable ;  and  if  reasonable  and  made  in  good  faith,  it  is 
no  evidence  of  conversion.  (McEniee  v.  New  Jersey  Steamboat  Co.,  45 
N.  Y.  34.)  "Where  words  are  relied  upon  as  evidence  of  the  conversion, 
they  must  be  uttered  under  such  circumstances,  in  proximity  to  the  prop- 
erty, as  to  show  a  defiance  of  the  owner's  right,  a  determination  to  exercise 
dominion  and  control  over  the  property  and  to  exclude  the  owner  from  the 
exercise  of  his  rights.  (Gillet  v.  Boberts,  571^.  Y.  28,  B3.  SeeParmenter 
V.  American  Box  Machine  Co.,  44  App,  Div.  47.) 

The  silence  of  the  person  upon  whom  a  demand  is  made  for  the  delivery 
of  property  may  or  may  not  be  equivalent  to  a  refusal,  according  to  the 
circumstances  surrounding  the  parties  and  the  nature  and  location  of  the 
property.  (See  Bichards  v.  Pitts  Agricultural  Works,  37  Hun,  1 ;  Monnot 
V,  Ibert,  33'  Barb,  26;  Lockwood  v.  Bull,  1  Cow,  322,  330;  Dunlap  v. 
Hunting,  2  Denio,  643 ;  Durell  v.  Mosher,  8  Johns.  445.) 

The  demand  for  the  possession  of  the  property  must  be  made  by  the 
owner  or  his  authorized  agent,  and  a  demand  by  a  third  person  not  in 
privity  with  the  owner  is  not  sufficient.  (Castle  v.  Corn  Exchange  Bank, 
75  Hun,  89.)  The  demand  must  be  made  of  the  principal  or  master  and 
not  of  a  mere  agent  or  servant.  An  agent  or  servant  having  the  custody 
merely  of  goods  cannot  bind  the  principal  by  acceding  to  the  demand  of  a 
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third  person,  nor,  on  the  other  hand,  by  refusing  to  deliver  the  property 
unless  acting  under  the  direction  of  the  principal  or  master  in  refusing  to 
deliver.  (Goodwin  v,  Wertheimer,  99  ]!^.  Y.  149;  Cushman  v.  Oothout, 
88  Hun,  54.) 

§  5.  Conversion ;  damages. 

In  actions  for  conversion,  and  actions  of  a  similar  character,  the  general 
rule  is  that  the  value  of  the  property  at  the  place  of  conversion  is  the 
measure  of  the  plaintiffs  damage.  (Tiffany  v.  Lord,  65  N.  Y.  310;  Par- 
menter  v.  Fitzpatrick,  135  IST.  Y.  190,  196;  Fleischmann  v.  Samuel,  18 
App.  Div.  97.)  But  this  rule  is  subject  to  important  qualifications  and 
exceptions.  Among  these  are  cases  where  there  is  no  market  value  for  such 
or  like  property  at  the  place  of  conversion,  in  which  case  resort  is  had  to 
evidence  of  market  value  at  the  nearest  place  where  there  is  a  market 
whatever  may  be  the  distance  from  the  place  of  the  conversion.  (Keller  v. 
Paine,  34  Hun,  167,  176;  Harris  v.  Panama  B.  B.  Co.,  58  'N.  Y.  660; 
Bourne  v.  Ashley,  1  Lowell,  27.)  A  second  exception  is  in  case  of  an  action 
against  a  common  carrier,  where  goods  have  been  lost,  destroyed  or  damaged 
in  transit,  in  which  action  the  damages  recoverable  against  the  carrier  are 
based  upon  the  market  value  at  the  point  of  destination.  (Holden  v.  N.  Y. 
C.  B.  B.  Co.,  54  ]Sr.  Y.  662 ;  Sturgess  v.  Bissell,  46  IST.  Y,  462.)  A  third 
exception  to  the  general  rule  is  in  case  of  the  conversion  of  goods  by  a 
stranger  at  an  intermediate  point  while  in  the  course  of  transportation  to  a 
profitable  market  where  they  would  certainly  have  arrived  but  for  the 
interference  of  the  stranger,  in  which  case  the  owner  is  entitled  to  recover 
the  value  of  the  goods  at  the  place  of  destination,  less  the  cost  of  carriage 
and  the  cost  of  effecting  a  sale  in  that  market.  (Wallingford  v.  Kaiser, 
191  ]Sr.  Y.  392.) 

§  6.  Replevin ;  or  action  to  recover  a  chattel. 

The  action  of  replevin,  or,  as  it  is  termed  in  the  Code,  the  action  to 
recover  a  chattel,  is  within  the  jurisdiction  of  a  justice  of  the  peace  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the  affidavit  made 
on  the  part  of  the  plaintiff,  does  not  exceed  two  hundred  dollars.  (Code 
Civil  Pro.,  §  2861.)  If  the  summons  in  such  action  has  been  personally 
served  upon  the  defendant,  or  if  he  appears  in  the  action,  the  justice  must 
proceed  to  hear  and  determine  it  although  the  plaintiff  has  not  required 
tie  chattel  to  be  replevied,  or  the  constable  has  not  been  able  to  replevy 
it.  (Code  Civil  Pro.,  §  2933.)  It  will  not  be  necessary,  therefore,  to 
consider  in  this  connection  the  provisional  remedy  which  may  be  resorted 
to  in  the  action.     (See  Code  Civil  Pro.,  §§  2919-2932.) 
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§  7.  Replevin ;  against  whom  maintained. 

Replevin  is  essentially  a  possessory  action,  and  it  is  requisite  for  its 
maintenance  that  the  defendant  should  be  in  possession  or  control  of  the 
chattels  sued  for  at  the  time  the  action  is  commenced,  except  where  there 
has  been  a  wrongful  disposition  by  the  defendant  of  the  subject  of  the 
action.  {Sinnott  v.  Feiock,  165  N.  Y.  444;  Wheeler  v.  Allen,  51  N.  Y. 
37,  42 ;  Christie  v.  Corbett,  34  How.  19 ;  Alashe  U titer stuetzung  Verein  v. 
.Wall,  28  Misc.  174 ;  Mahr  v.  Livingstone,  55  Misc.  133 ;  Fox  v.  Wall,  161 
K  Y.  Supp.  264.) 

It  was  for  some  time  a  disputed  question  in  this  State  whether  replevin 
could  be  maintained  against  a  party  who  was  not  in  possession,  either  actual 
or  constructive,  of  the  chattels.  And  it  was  finally  decided  and  is  now  held 
that  where  a  person  is  in  possession  of  the  goods  of  another  which  he  is 
bound  to  deliver  to  the  owner  upon  demand,  if  he,  without  the  authority 
from  the  owner,  parts  with  that  possession  to  one  who  refuses  to  deliver 
them,  he  is  responsible  in  detinue  equally  with  the  party  refusing.  He 
contributes  to  the  detention.  It  is  the  consequence  of  his  own  wrongful 
delivery.  The  action  in  such  cases  may  properly  be  brought  against  both 
because  the  acts  of  both  unite  in  producing  the  detention.  (Nichols  v, 
Michael,  23  N.  Y.  264;  Bamett  v.  Selling,  70  IST.  Y.  492;  Furber  v. 
National  Metal  Co.,  118  App.  Div.  263,  271;  Dunham  v.  Troy  Union 
R,  B.  Co.,  3  Keyes,  543.)  Thus,  the  fraudulent  vendee  of  goods  and  his 
assignee  thereof  for  the  benefit  of  creditors  are  liable  to  a  joint  action  by 
the  vendor  to  recover  possession.  (Nichols  v.  Michael,  23  N.  Y.  264.) 
But  this  rule  applies  only  where  the  fraudulent  vendee  has  parted  with  the 
property  voluntarily;  and,  therefore,  replevin  will  not  lie  against  the 
vendee  of  goods  fraudulently  purchased,  where  prior  to  a  demand  for  their 
return  and  before  the  commencement  of  the  action  they  have  been  taken 
from  him  by  process  legal  as  to  him,  namely,  by  execution  and  not  by  any 
voluntary  act  upon  his  part.     (Sinnott  v.  Feiock,  165  N.  Y.  144.) 

§  8.  Replevin ;  necessity  of  demand. 

The  action  of  replevin  has  its  origin  in  and  is  based  upon  an  alleged 
tortious  act  of  the  defendant.  It  is  an  action  ex  delicto,  (Witty  v.  Camp- 
hell,  44  N.  Y,  410 ;  Schaefer  v.  Empire  Lithographing  Co.,  28  App.  Div. 
469 ;  Bemheimer  v.  Hartmeyer,  50  App.  Div.  316.)  It  is  therefore  neces- 
sary to  the  maintenance  of  the  action  against  one  who  acquired  possession 
of  the  property  lawfully,  to  prove  a  demand  for  the  return  of  the  property. 
(Heinrich  v.  Van  Wrichler,  80  App.  Div.  250 ;  People  ex  rel.  Heine  Piano 
Co.  V.  Lauer,  80  Misc.  436,  141  IST.  Y.  Supp.  299.)  A  lawful  possession 
in  the  defendant  continues  lawful  until  it  is  turned  into  an  unlawful  deten- 
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tioa  by  a  demand  and  refusal  (Goodwin  v.  Wertheimer,  99  N".  Y.  149) 
unless  the  defendant  himself  ends  the  lawful  possession  by  some  act  of  his 
which  is  inconsistent  with  the  plaintiff's  ownership  and  right  of  possession. 
The  only  purpose  of  proving  a  demand  and  a  refusal  is  to  show  that  a 
lawful  possession  has  been  thereby  turned  into'  an  unlawful  one.  But  a 
demand  and  refusal  is  never  necessary  before  the  commencement  of  the 
action  where  the  chattel  was  wrongfully  taken  from  the  possession  of  the 
plaintiff.  (Milligan  v.  Brooklyn  Warehouse  Co.,  34  Misc.  55 ;  Schwahe- 
land  V.  Holahan,  10  Misc.  176,  30  N.  Y.  Supp.  910.) 

Where  the  possession  of  a  chattel  is  obtained  by  the  defendant  under  a 
conditional  contract  for  its  sale  a  demand  for  the  money  due  under  the 
contract  is  not  sufSoient.  The  demand  should  be  in  the  alternative,  for  the 
money  due  or  for  the  chattel  itself.  (Moran  v.  AhboU,  26  App.  Div.  570.) 
And  where  a  sale  of  goods  was  induced  by  fraud  on  the  part  of  the  pur- 
chaser and  they  have  passed  into  the  possession  of  an  assignee  for  the  bene- 
fit of  creditors  who  had  no  knowledge  of  the  fraud,  and  no  proceedings  have 
been  taken  by  the  vendor  to  rescind  the  sale  prior  to  the  assignment,  there 
must  be  a  demand  of  the  goods  from  the  assignee  and  a  refusal  to  deliver 
before  an  action  can  be  maintained  against  him  by  the  vendor  for  the 
recovery  of  the  possession  of  the  goods.  (Goodwin  v.  WetheimeTj  99  N.  Y. 
149.) 

The  refusal  of  a  servant  to  deliver  goods  intrusted  to  him  by  his  master, 
on  a  demand  by  a  stranger,  is  not  sufficient  evidence  to  maintain  replevin 
against  the  servant,  nor  against  the  master  when  a  demand  and  refusal  are 
necessary  to  make  the  possession  of  the  defendant  wrongful,  unless  the 
servant  acted  under  the  direction  of  the  master  in  refusing  to  deliver  the 
goods.  (Mount  v.  Derick,  5  Hill,  455  ;  Goodwm  v.  Wertheimer,  99  N.  Y. 
149.) 

§  9.  Replevin;  plaintiff  must  be  entitled  to  possession. 

An  actual  possession  of  property  by  the  plaintiff,  coupled  with  an  equi- 
table interest  therein  at  the  time  of  its  wrongful  taking,  is  sufficient  to 
support  the  action  of  replevin  and  to  entitle  the  plaintiff  to  the  return  of 
the  property,  although  the  general  property  and  the  right  of  immediate 
possession  be  at  the  same  time  in  a  stranger,  the  defendant  showing  no 
privity  between  himself  and  such  stranger.  (Johnson  v.  Camley,  10  N.  Y. 
570;  Frost  v.  Molt,  34  N.  Y.  253,  257 ;  Appleby  v.  Holland,  8  App.  Div. 
375.)  But  a  mere  right  in  equity  to  recover  possession  of  goods  is  not 
sufficient  to  support  the  action.  (National  Bank  of  Deposit  y.  Rogers,  1 
App.  Div.  623;  Deeley  v.  Dwight,  132  IST.  Y.  59;  Wheeler  v.  Allen,  51 
N.  Y.  37.)     The  plaintiff  must  have  such  an  interest  in  the  chattel  as  to 
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give  him  the  right  to  immediate  possession ;  and  the  title  must  be  a  legal 
title,  not  a  right  enforceable  only  in  equity.  {Haas  v.  Altieri,  2  Misc.  252 ; 
Fulton  V.  Fulton,  48  Barb.  581.) 

It  is  not  essential  that  the  property  sought  to  be  recovered  should  remain 
in  its  original  form  in  order  to  support  replevin,  provided  it  can  be  identi- 
fied. {Clemmons  v.  Brinn,  36  Misc.  157.)  But  replevin  will  not  lie  for 
the  recovery  of  money  unless  specifically  described  and  the  plaintiff  shows 
himself  entitled  to  the  possession  of  the  specific  money  as  described.  {Sager 
V.  Blain,  44  N.  Y.  445.)  The  same  rule  applies  to  all  personal  property, 
and  to  maintain  an  action  for  its  recovery  it  must  be  identified  so  that 
delivery  of  the  specific  goods  to  which  the  party  is  entitled  may  be  made. 
{Graves  v.  Dudley,  20  N.  Y.  76,  79,  80.) 

§  10.  Deceit. 

Where  an  action  is  brought  to  recover  damages  for  deceit,  the  rule  as 
to  what  the  plaintiff  is  required  to  prove  to  maintain  it  is  well  settled.  He 
is  bound  to  prove  representations,  falsity,  scienter,  deception  and  injury. 
{Arthur  v.  Griswold,  55  N.  Y.  ^00 ;  Brachett  v.  Oriswold,  112  N.  Y.  454; 
Fairchild  v.  McMahon,  139  N.  Y.  290 ;  Ettlinger  v.  Weil,  94  App.  Div. 
291,  87  N.  Y.  Supp.  1049 ;  Taylor  v.  Commercial  Bank,  174  N.  Y.  181 ; 
Grosjean  v.  Galloway,  82  App.  Div.  380,  81  N.  Y.  Supp.  871.)  In  other 
words,  there  must  have  been  a  false  representation,  knovra  to  be  such,  made 
by  the  defendant,  calculated  and  intended  to  influence  the  plaintiff,  and 
which  came  to  his  knowledge,  and  in  reliance  upon  which  he,  in  good 
faith,  parted  with  property  or  incurred  the  obligation  which  occasioned 
the  injury  of  which  he  complains.  All  these  circumstances  must  be  found 
to  exist,  and  the  absence  of  any  one  of  them  is  fatal  to  a  recovery. 
{Brackett  v.  Griswold,  112  N.  Y.  454;  Darling  v.  Eloch,  33  App.  Div. 
270,  53  N.  Y.  Supp.  593.)  If  the  plaintiff  asserts  that  he  had  no  con- 
fidence in  the  defendant  and  did  not  believe  or  rely  on  what  he  said,  the 
action  should  be  dismissed.  {Ochs  v.  Woods,  160  App.  Div.  740,  146 
N.  Y.  Supp.  4.) 

It  is  not  necessary  to  the  maintenance  of  this  action  that  the  false  repre- 
sentation should  be  made  by  the  defendant  personally.  If  he  authorized 
and  caused  it  to  be  made  it  is  the  same  as  though  he  made  it  himself.  Nor 
is  it  necessary  that  it  should  have  been  made  directly  to  the  plaintiff.  If 
it  was  made  to  the  public  at  large  for  the  purpose  of  influencing  the  action 
of  any  individual  who  may  act  upon  it,  any  person  so  acting  upon  it  and 
sustaining  injury  thereby  may  maintain  the  action.  {Brackett  v.  Gris- 
tvold,  112  N.  Y.  454;  Keeler  v.  Seaman,  47  Misc.  292.) 

A  person  who  has  been  induced  by  false  representations  to  enter  into  a 
16 
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contract  does  not  owe  to  the  person  who  makes  the  representations  any 
duty  of  active  vigilance  to  ascertain  their  truth  or  falsity.  If  the  facts 
stated  are  apparently  within  the  personal  knowledge  of  the  one  making 
them,  the  person  to  whom  they  are  made  may  rely  upon  them  and  act  upon 
them  without  adopting  any  means  to  discover  the  imposition.  It  is  not 
necessary  that  the  facts  falsely  stated  should  be  the  sole  inducement  to  the 
making  of  the  contract.  If  they  were  an  inducement,  and  operated  to 
persuade  the  party  to  enter  into  a  contract,  which,  but  for  them  he  would 
not  have  made,  that  is  a  sufficient  inducement  to  serve  as  a  basis  for  his 
action  for  deceit,  although  he  had  other  good  reasons  for  making  the  con- 
tract. (Delano  v;  Rice,  23  App.  Div.  327,  48  N.  Y.  Supp.  295 ;  Morgan 
y.8]ciddy,62'N.Y.319.) 

In  a  proper  case  an  order  of  arrest  may  accompany  the  summons  in  an 
action  for  deceit.     (See  Code  of  Civil  Pro.,  §§  2894,  2895.) 

§  11.  Fraud. 

In  the  section  immediately  preceding,  the  remedy  by  action  for  deceit 
where  the  plaintiff  has  sustained  damage  through  the  false  representations 
of  the  defendant  have  been  considered  at  some  length.  There  are  other 
rights  of  action  for  fraud  causing  damge,  in  which  the  element  of  actual 
false  representation  does  not  enter,  that  will  be  here  briefly  considered. 

In  another  chapter,  fraud  in  the  sale  of  personal  property  has  been 
incidentally  mentioned,  and  in  another  chapter  the  right  to  rescind  a 
contract  induced  by  fraud  has  been  considered,  and  the  elementary  doc- 
trine stated  that  one  who  wishes  to  rescind  a  contract  on  this  ground  must 
place  or  offer  to  place  the  other  party  in  the  same  position,  so  far  as  he  has 
parted  with  value,  that  he  was  in  prior  to  its  execution.  (Mincho  v. 
Bankers'  Life  Ins.  Co.,  124  App.  Div.  578,  109  ¥.  Y.  Supp.  179.)  A 
vendee  of  real  estate,  who  was  induced  to  purchase  by  false  representations, 
has  an  election  of  remedies.  He  may  rescind  the  contract,  and  after  an 
offer  to  reconvey,  may  recover  back  the  consideration  paid,  or  he  may 
retain  the  land  and  recover  damages  for  the  fraud.  (Krumm  v.  Beach, 
96  'N.  Y.  398.)  If  he  does  not  rescind,  and  offer  to  reconvey,  he  may  only 
sue  for  damages  for  the  fraud,  or  plead  a  counterclaim  for  such  damages 
in  an  action  against  him  for  the  purchase  price.  (Soper  v.  St.  Regis  Paper 
Co.,  38  Misc.  294.)  But  it  is  essential  to  the  right  to  any  form  of  relief 
that  the  defrauded  party  shall  assert  that  right  promptly,  as  it  is  elementary 
that  a  person  induced  by  fraud  to  enter  upon  a  contract  must  promptly 
repudiate  the  same  upon  the  discovery  of  the  fraud,  and  that  he  cannot 
quietly  sleep  upon  his  rights  for  months.  (Hanenbaum  v.  Federal  Match 
Co.,  189  iST.Y.  75.) 
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§  12.  Suppression  of  truth  as  fraud. 

It  is  not  always  necessary  that  there  should  be  false  representations  to 
constitute  actionable  fraud.  If  the  vendor  of  goods  has  been  guilty  of  a 
fraudulent  concealment  of  material  facts  in  making  a  sale,  to  the  injury 
of  the  vendee,  an  action  at  law  may  be  maintained  to  recover  damages. 
A  suppression  of  the  truth  is  equivalent  to  the  suggestion  of  what  is  false, 
and  where  either  can  be  proved  as  to  a  fact  material  to  the  contract  the 
party  injured  may  have  relief  against  the  contract.  (Fleming  v.  Slocum, 
18  Johns.  403.)  To  infer  fraud  from  silence  the  court  must  find  that  there 
was  some  duty  of  disclosure.  In  cases  of  executed  sales  the  common  law 
rule  is  that  the  vendor  is  not  liable  for  damages  arising  from  latent  defects 
known  to  him  and  unknown  to  the  purchaser,  except  in  cases  where  the 
vendor  has  warranted  the  article  sold,  or  has  made  false  representations, 
or  has  used  some  active  means  to  conceal  such  defects,  or  some  artifice  to 
mislead  or  deceive  the  purchaser  in  regard  to  such  defects,  and  that  if  the 
vendor  is  merely  silent  he  is  not  responsible  for  damages  by  reason  of  such 
defects.  The  rule  of  caveat  emptor  applies  in  such  cases.  (Paul  v.  Hod- 
ley,  23  Barb.  521.  And  see  Loos  v.  McCormucJc,  46  Misc.  144,  107  App. 
Div.  8.) 

The  general  rule  is  that  a  party  engaged  in  a  business  transaction  with 
another  can  commit  a  legal  fraud  only  by  fraudulent  misrepresentation  of 
facts,  or  by  such  conduct  or  such  artifice  for  a  fraudulent  purpose  as  will 
mislead  the  other  party  or  throw  him  off  his  guard,  and  thus  cause  him  to 
omit  inquiry  or  examination  which  he  would  otherwise  make.  A  party 
buying  or  selling  property,  or  executing  instruments,  must  by  inquiry  or 
examination  gain  all  the  knowledge  he  desires.  He  cannot  proceed  blindly, 
omitting  all  inquiry  and  examination,  and  then  complain  that  the  other 
party  did  not  volunteer  all  the  information  he  had.  But  there  are  excep- 
tions to  this  rule.  Where  there  is  such  a  relation  of  trust  and  confidence 
between  the  parties  that  the  one  is  under  some  legal  or  equitable  obligation 
to  give  full  information  to  the  other  party  —  information  which  the  other 
party  has  a  right,  not  merely  in  fore  conscientiae  but  juris  et  de  jure,  to 
have,  then  the  withholding  of  such  information  purposely  may  be  a  fraud. 
(Dambmann  v.  Schulting,  75  N.  T.  55.)  Thus,  a  relation  of  trust  and 
confidence  exists  between  brothers  and  sisters  who  are  tenants  in  common 
of  lands,  and  if  the  brother  conceals  the  fact  that  he  has  had  a  specific  offer 
for  the  real  estate  and  induces  his  sister  to  sell  to  him  her  interest  at  a 
much  lower  price,  she  is  entitled  to  rescind  the  sale  on  discovering  the 
offer,  (Dolan  v.  Cummings,  116  App.  Div.  787.)  The  same  rule  would 
apply  if  the  sister  concealed  a  material  fact  from  the  brother  under  similar 
cimcumstances   and   obtained   thereby   an   unfair   advantage   over   him. 
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{Toomey  v,  Whitney,  94  App.  Div.  154,  88  IST.  Y.  Supp.  216.)  It  is  not 
always  easy  to  define  when  this  relation  of  trust  and  confidence  exists,  and 
no  general  rule  can  be  formulated  hy  which  its  existence  can  he  known. 
{Dambmamn  v.  SchuUing,  75  N.  Y.  55.) 

§  13.  Proof  of  fraud. 

Fraud  will  not  be  presumed  and  must  be  proved  affirmatively.  The 
presumption  is  always  in  favor  of  innocence  and  not  of  guilt,  and  if  the 
evidence  is  as  capable  of  an  interpretation  of  innocence  as  of  guilt  it  can- 
not be  used  to  establish  guilt ;  and  while  fraud  may  be  established  by  cir- 
cumstantial evidence,  it  can  only  be  so  established  by  proof  of  such  circum- 
stances as  are  irreconcilable  with  any  other  theory  than  that  of  the  guilt  of 
the  person  accused  of  fraud.  (Parfiit  v.  Kings  County  Gas  Co.,  12  Misc. 
278 ;  AHhur  v.  Griswold,  55  IST.  Y.  410 ;  Brackett  v.  GriswoU,  112  IST.  Y. 
467;  Nichols  v.  Pinner,  18  'S.  Y.  295;  Morris  v.  Talcott,  96  K  Y.  100; 
Constant  v.  University  of  Rochester,  133  N".  Y.  640 ;  Baird  v.  Mayor,  etc., 
of  New  York,  96  N.  Y.  567,  592 ;  Klein  v.  Gallin,  141  IST.  Y.  Supp.  831; 
Halloch  Co.  V.  Haig,  156  X.  Y.  Supp.  353;  Beers  v.  McNaught,  175  App. 
Div.  643,  162  IST.  Y.  Supp.  514.) 

§  14.  Trespass  on  lands;  who  may  maintain  action. 

At  common  law,  the  action  for  trespass  upon  lands  was  deemed  to  be  a 
possessory  action  and  one  which  could  be  maintained  only  by  a  person  in 
the  actual  or  constructive  possession  of  the  land  at  the  time  of  the  trespass. 
(Campbell  v.  Arnold,  1  Johns.  511;  Tohey  v.  Webster,  3  Johns.  468; 
Stuyvesant  v.  Dunham,  9  Johns.  Gl;  Frost  v.  Duncan,  19  Barb.  560; 
Holmes  v.  Seeley,  19  Wend.  507;  Van  Rensselaer  v.  Radcliff,  10  Wend. 
639.)  And  it  has  been  decided  in  many  cases  that  a  person  out  of  posses- 
sion of  real  estate  cannot  maintain  trespass  while  he  is  out  of  possession. 
(De  Graun  v.  Warner,  89  Hun,  9;  Wood  v.  Lafayette,  68  IST.  Y.  181.) 
The  possession  necessary  to  the  maintenance  of  the  action  need  not  in  all 
cases  be  an  actual  possession ;  but  the  plaintiff  must  have  the  actual  pos- 
session at  the  time,  or,  what  is  deemed  equivalent,  a  possession  which  the 
legal  title  draws  after  it.  {Holmes  v.  Seeley,  19  Wend.  507.)  He  must 
show  either  actual  or  constructive  possession  of  the  premises  in  question. 
{Carter  v.  Pitcher,  87  Hun,  580.) 

It  is  provided,  however,  by  section  1665  of  the  Code  of  Civil  Procedure 
that  a  person  seized  of  an  estate  in  remainder  may  maintain  an  action 
founded  upon  an  injury  done  to  the  inheritance  nothwithstanding  any 
intervening  estate  for  life  or  for  years.  Under  this  provision  of  the  Code 
the  owner  of  a  farm  leased  upon  shares  to  a  tenant  may  maintain  an  action 
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of  trespass  against  a  stranger  who  injures  the  inheritance  while  the  tenant 
is  in  possession  by  destroying  and  carrying  away  a  line  fence  upon  the 
farm  and  closing  up  a  right  of  way  appurtenant  thereto,  which  the  owner 
was  then  actually  using  under  a  reservation  in  the  lease.  {Taylor  v. 
Wright,  51  App.  Div.  97.  And  see  Thompson  v.  Manhattan  By.  Co.,  130 
N.  Y.  360.)  And  under  a  similar  provision  of  the  Eevised  Statutes  it 
was  held  that  the  owner  of  land  in  possession  of  a  tenant  for  a  term  of 
years  could  maintain  trespass  for  injury  to  the  inheritance.  (Smith  v. 
Felt,  50  Barb.  612.) 

A  person  having  the  legal  title  to  a  vacant  lot  has  such  constructive  pos- 
session as  will  entitle  him  to  maintain  trespass  against  one  who  enters 
upon  the  lot  and  incloses  it  with  a  fence.  (Randall  v.  Sanders,  87  N.  T. 
578.)  A  deed  not  sufficient  to  convey  a  valid  title  is  sufficient  to  lay  the 
foundation  of  an  adverse  possession;  and  under  such  a  deed,  the  grantee 
may  have  a  constructive  possession  which  will  enable  him  to  maintain 
ejectment  or  trespass  against  a  stranger  to  the  true  title.  The  grantee  of 
a  farm,  partly  improved  and  partly  uninclosed  woodland,  who  has  entered 
into  possession  of  the  improved  lawn  and  occupies  it,  will  be  deemed  in 
possession  of  the  woodland,  if  of  suitable  size,  to  be  kept  for  the  balance 
of  the  farm,  so  that  he  could  maintain  trespass  against  an  intruder,  or  any 
person  not  having  a  superior  title  or  a  paramount  right  of  possession. 
(Munroe  v.  Merchant,  28  N.  T.  9 ;  Jackson  ex  dem.  v.  Woodrujf,  1  Cow. 
276;  Thompson  v.  Burhans,  61  N.  Y.  52;  Edwards  v.  Noyes,  65  N.  Y. 
125;  Miller  v.  Long  Island  B.  B.  Co.,  71  N.  Y.  380,  384;  Donohue  v. 
Whitney,  133  N.  Y.  178.)  But  this  doctrine  has  no  application  to  cases 
where  the  possession  of  the  land  in  question  is  actually  in  the  defendant. 
(Zorn  V.  Haake,  75  Hun,  235.  And  see  Cravath  v.  Baylis,  113  App.  Div. 
666,  192  N.  Y.  559.) 

A  grantee  of  lands  cannot  maintain  an  action  for  a  trespass  committed 
upon  the  land  before  he  acquired  his  title.  (Litchfield  v.  Norwood  Mfg. 
Co.,  22  App.  Div.  569.) 

Some  damage,  at  least  nominal,  is  always  presumed  from  a  trespass  on 
land,  so  that  an  action  is  maintainable  on  mere  proof  of  the  trespass. 
(Pierce  v,  Hosmer,  66  Barb.  345.) 

Every  person  whose  rights  are  unaffected  by  some  statute,  contract  or 
prescription  is  entitled  to  the  possession  of  his  real  property  undisturbed 
and  unmolested  by  others.  Every  man's  land  is,  in  the  eye  of  the  law, 
inclosed  and  set  apart  from  another's  either  by  visible  and  material  fences 
or  by  an  ideal,  invisible  boundary,  and  in  either  case  every  entry  or  breach 
carries  with  it  some  damages  for  which  compensation  can  be  obtained  by 
action.     (Wood  v.  Snider,  187  N.  Y.  28.) 
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§  15.  What  constitutes  trespass. 

The  owner  of  personal  property,  which  has  been  wrongfully  taken  from 
liim,  does  not  commit  a  trespass  by  entering  upon  the  realty  of  the  wrong- 
doer and  taking  his  own  property,  unless  he  commits  a  breach  of  the  peace 
or  uses  unnecessary  force.     (Madden  v.  Brown,  8  App.  Div.  454. ) 

An  action  for  trespass  will  lie  against  a  person  or  corporation  affixing 
telephone  wires  to  the  roof  of  a  building  owned  by  another;  and  where 
■damages  to  the  freehold  cannot  be  definitely  shown,  the  measure  of  dam- 
ages will  be  the  value  of  the  use  and  occupation  to  the  trespasser.  (BunJce 
V.  New  York  Telephone  Co.,  110  App.  Div.  241,  97  N.  Y.  Supp.  66.) 

Where  one  in  making  improvements  trespasses  on  or  injures  his  neigh- 
bor's property  by  casting  material  thereupon,  he  is  liable  absolutely  for  the 
damage  irrespective  of  any  question  of  care  or  negligence.  (McCdhill  v. 
Parher  Co.,  49  Misc.  258;  Hwy  v.  Cohoes  Co.,  2  IST.  T.  159;  Braisied  v. 
Brooklyn  &  R.  B.  B.  B.  Co.,  46  App.  Div.  204 ;  Wheeler  v.  Norton,  92 
App.  Div.  368,  86  N.  Y.  Supp.  1095.) 

An  unlawful  entry  upon  premises  will  constitute  a  trespass,  and  it  is 
immaterial,  except  on  the  question  of  damages,  whether  the  entry  is 
obtained  by  deceit,  stealth,  threats,  force,  or  without  consent.  (Olin  v. 
United  Electric  Light  &  Bower  Co.,  82  Misc.  427, 143  N.  Y.  Supp.  1012.) 

§  16  Liability  for  trespass. 

Where  the  relation  of  master  and  servant  exists  the  master  may  be 
liable  for  the  wrongful  act  of  his  servant  although  committed  without  his 
authority  and  even  in  violation  of  his  instructions,  provided  it  was  com- 
mitted in  the  business  of  the  master  and  within  the  scope  of  the  servant's 
employment.  {Higgins  v.  Watervliet  Turnpike  Co.,  46  N.  Y.  23.)  But 
one  who  has  advised  and  directed  the  commission  of  a  trespass  upon  the 
rights  or  property  of  another  cannot  shelter  himself  under  the  plea  that  the 
immediate  wrongdoer  did  the  act  in  the  execution  of  a  contract,  or  that  he 
came  within  the  definition  of  an  independent  contractor  as  to  the  perform- 
ance of  the  work  in  which  the  tortious  act  was  committed.  If  he  advised 
or  directed  the  act  his  liability  is  established.  (Ketcham  v.  Newman,  141 
K  Y.  205.) 

One  who  does  an  act  upon  the  land  of  another  with  the  permission  and 
under  a  license  from  the  owner  cannot  be  a  trespasser  so  long  as  the  act  is 
within  the  license  and  permission  given.  (Smith  v.  Morse,  70  App.  Div. 
318.)  But  one  who  would  justify  under  a  license  or  permission  must 
bring  his  acts  within  the  terms  of  the  license.  He  exceeds  them  at  his 
peril.  (Wheelock  v.  Noonan,  108  E".  Y.  179;  Dishrow  v.  Westchester 
Hardwood  Co.,  17  App.  Div.  610;  Capel  v.  Lyons,  3  Misc.  73.) 
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In  an  action  for  trespass  on  lands  the  plaintiff  can  allege  and  prove  all 
his  injuries  caused  by  the  trespass  either  to  his  person  or  to  his  personal 
property.  {Bohr  v.  Boley,  85  Hun,  448.)  But  the  damages  recoverable 
must  be  the  proximate  result  of  the  wrongful  act  of  the  defendant  and  not 
too  remote.     (Hollenbeck  v.  Johnson,  79  Hun,  499.) 

§  17.  Trespass  by  animals. 

Much  litigation  has  arisen  out  of  trespasses  by  cattle ;  and,  as  the  actions 
for  the  resultant  damages  are  usually  brought  in  a  justice's  court,  it  is 
important  that  the  legal  principles  underlying  the  right  of  action  should 
be  understood. 

By  the  common  law  it  was  as  unlawful  for  the  beasts  of  a  neighbor  to 
cross  the  invisible  boundary  line  by  which  every  man's  land  was  deemed 
to  be  inclosed  as  it  would  be  to  overleap  and  throw  down  the  most  sub- 
stantial wall.  At  common  law  every  person  was  bound  at  his  peril  to  keep 
his  cattle  within  his  own  possessions,  and  if  he  failed  to  do  so  he  was  liable 
for  their  trespasses  upon  the  lands  of  another  whether  the  lands  trespassed 
upon  were  inclosed  or  not.  There  is  an  exception  to  the  common  law  rule 
in  favor  of  a  person  lawfully  driving  domestic  animals  along  a  highway. 
If  such  person  exercises  due  care  in  so  doing,  he  is  not  liable  for  injuries 
which  they  do  by  escaping  from  his  control  upon  the  adjoining  lands  if 
they  are  pursued  and  promptly  removed.  (Bightmire  v.  Shepard,  36 
St.  Rep.  768, 12  N.  T.  Supp.  800 ;  Wood  v.  Snider,  187  N.  Y.  28.)  Such 
casual  trespassing  is  an  inevitable  incident  to  the  right  to  use  the  highway, 
and  where  the  owner  of  lands  adjoining  a  highway  leaves  the  same  wholly 
unfenced,  he  therefore  adds  to  the  possibility  of  such  casual  trespass. 

The  exception  to  the  common-law  rule  that  prevents  the  owner  of  land 
adjoining  a  highway  from  recovering  damages  for  an  inadvertent  trespass 
of  cattle  from  such  highway,  does  not  apply  where  the  cattle  trespassing 
upon  adjoining  lands  were  unlawfully  in  the  highway,  nor  to  trespasses 
upon  lands  other  than  those  adjoining  the  highway.  If  cattle  stray  from 
the  highway  upon  the  adjoining  lands  of  one  owner,  and  from  the  lands  of 
such  owner,  upon  the  lands  of  another,  the  latter  owner  has  his  remedy  by 
action  to  recover  his  damages  for  the  trespass.  (Wood  v.  Snider,  187 
N.  Y.  28.) 

Where  the  cattle  of  several  owners  have  trespassed  upon  the  lands  of 
another,  each  owner  is  liable  only  for  the  damage  done  by  the  animals 
owned  by  him  if  such  damage  can  be  ascertained  and  separated  from  the 
damage  done  by  the  others ;  if  the  damage  cannot  be  so  ascertained,  and  in 
the  absence  of  any  proof  of  the  damage  done  by  the  cattle  of  each  indi- 
vidual owner,  each  will  be  held  liable  for  such  part  of  the  damage  done  by 
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all  the  cattle  as  the  number  of  cattle  owned  by  him  bears  to  the  whole 
number  of  cattle  jointly  trespassing.  (Partenheimer  v.  Van  Order,  20 
Barb.  479;  Wood  v.  Snider,  187  IST.  Y.  28.) 

No  action  lies  for  the  trespass  of  a  dog  unaccompanied  by  his  owner, 
(Buchanan  v.  Stout,  123  App.  Div.  648.) 

§  18.  Negligence. 

Negligence  consists  in  the  commission  of  some  lawful  act  in  a  careless 
manner,  or  in  the  omission  to  perform  some  legal  duty,  to  the  injury  of 
another.  It  is  essential  to  a  recovery  in  the  latter  case,  to  establish  that 
the  defendant  owed  at  that  time  some  specific,  clear,  legal  duty  to  the 
plaintiff  or  the  party  injured.     (Nicholson  v.  Erie  By.  Co.,  41  N.  Y.  525.) 

As  liability  for  an  injury  to  one  person  by  the  alleged  negligence  of 
another  may  depend  upon  the  question  whether  there  has  been  an  omission 
to  perform  a  legal  duty  which  the  person  charged  with  negligence  owed  to 
the  person  injured,  it  is  obvious  that  any  attempt  at  a  full  discussion  of 
what  would  constitute  negligence  in  any  ease  which  might  arise  would 
open  up  the  entire  subject  of  the  duties  which  one  person  owes  to  another 
in  any  and  all  the  various  relations,  situations  and  employments  which 
persons  assume  or  in  which  they  may  engage.  Such  a  discussion  can  be 
but  imperfectly  presented  in  a  treatise  on  the  law  of  negligence  and  has  no 
place  here. 

§  19.  Presumption  of  negligence. 

In  some  cases  the  very  fact  of  injury  under  the  surrounding  circum- 
stances will  raise  a  presumption  that  the  injury  occurred  through  negli- 
gence. To  raise  this  presmription  in  an  action  to  recover  damages  for 
injuries  claimed  to  have  been  caused  by  the  negligence  of  another  there 
must  be  evidence  from  the  surrounding  circumstances  which,  in  the  absence 
of  explanation,  justifies  the  inference  that  the  accident  would  not  have 
occurred  but  for  the  negligence  of  the  defendant  or  his  or  its  agents. 
(Grant  v.  Metropolitan  Street  By.  Co.,  99  App.  Div.  422,  91  N.  Y.  Supp. 
202.)  In  such  cases  the  maxim  res  ipsa  loquitur  applies,  which  literally 
translated  means  that  "  the  thing  speaks  for  itself,"  and  is  merely  a  short 
way  of  saying  that  the  circumstances  attendant  upon  the  accident  are 
themselves  of  such  a  character  as  to  justify  a  jury  in  inferring  negligence 
as  the  cause  of  the  accident.  (Griff en  v.  Maurice,  166  N.  Y.  188.)  This 
rule  does  not  dispense  with  evidence  of  the  defendant's  negligence  but  on 
the  contrary  expressly  requires  it.  The  effect  of  the  rule  is  that  evidence 
of  the  attendant  circumstances  is  sufficient  for  an  inference  of  negligence 
without  proof  of  any  specific  negligent  act.     But  the  attendant  circum- 
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stances  shown  must  be  such  as  will  warrant  an  inference  not  of  negligence 
only,  but  of  the  defendant's  negligence;  an  inference  that  the  injury  is 
attributable  to  some  violation  of  the  defendant's  duty.  Negligence  of  a 
defendant  is  never  presumed,  but  the  burden  of  proving  it  is  on  him  who 
alleges  it.     {Fink  v.  Blade,  66  App.  Div.  105.) 

§  20.  Contributory  negligence. 

It  was  formerly  the  general  rule,  in  an  action  of  negligence,  that  the 
plaintiff  was  bound  to  prove,  not  only  the  negligence  of  the  defendant,  but 
also  his  own  absence  of  contributory  negligence.  It  is  now,  however,  pro- 
vided by  section  841b  of  the  Code  of  Civil  Procedure  that  contributory 
negligence  is  a  defense  to  be  alleged  and  proved  by  the  defendant. 

This  statute,  however,  does  not  interfere  with  the  general  rule  that  con- 
tributory negligence,  if  proved,  will  bar  the  plaintiff  from  recovering  for 
the  negligence  of  the  defendant.  But  the  contributory  negligence  which 
will  bar  the  plaintiff  must  be  the  proximate  and  not  the  remote  contribut- 
ing cause  to  the  injury.  The  proximate  cause  of  an  event  is  that  which 
in  a  natural  sequence,  unbroken  by  any  new  cause,  produces  that  event, 
and  without  which  the  event  would  not  have  occurred.  The  plaintiff's 
fault  win  not  affect  his  cause  of  action  unless  it  proximately  contributed 
to  the  injury.  Contributory  negligence,  however  great,  is  no  defense  to  an 
action  for  damages  for  an  injury  which  was  reckless,  willful  or  wanton. 
{Rider  v,  Syracuse  B.  T.  Co.,  171  N.  Y.  139.) 
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OHAPTEE  XIIL 

EVIDENCE. 

Section    1.  Evidence  and  proof. 

2.  Relevancy. 

3.  Preliminary  or  introductory  evidence. 

4.  Competency. 

5.  Cumulative  evidence. 

6.  Circumstantial  evidence. 

7.  Weight  of  evidence. 

8.  Matters  judicially  known  without  proof. 

9.  Presumptions. 

10.  Burden  of  proof. 

11.  Best  and  secondary  evidence. 

12.  Parol  evidence  to  vary  writing. 

13.  Hearsay.' 

14.  Pedigree  declarations. 

15.  Admissions. 

16.  Admissions  over  telephone. 

17.  Opinions. 

18.  Impeachment  of  witness. 

19.  Books  of  account. 

20.  Statutory  provisions  as  to  competency  of  witnesses. 

21.  Statutory  provisions  as  to  documentary  evidence. 

§  1.  Evidence  and  proof. 

That  whicli  is  legally  offered  by  litigant  parties  to  induce  a  decision  of 
a  question  of  fact,  as  contradistinguished  from  all  comment  and  argument 
on  the  subject,  falls  within  the  description  of  evidence.  When  such  evi- 
dence is  sufficient  to  produce  a  conviction  of  the  truth  of  the  fact  to  be 
established,  it  amounts  to  proof.  Strictly  speaking,  proof  is  the  result  of 
evidence.  Proof  is  the  state  of  mind  which  it  is  the  object  of  evidence  to 
produce.     (Chamberlayne's  Modem  Law  of  Evidence,  §  8.) 

§  2.  Relevancy. 

The  law  does  not  permit  a  litigant  to  present  as  evidence  matters  which 
do  not  tend  to  prove  or  disprove  any  fact  involved  in  the  litigation.  The 
fact  as  to  which  evidence  is  directed  must  be  relevant  to  the  issues  litigated. 
A  relevant  fact  has  been  defined  as  one  which  renders  probable  the  exist- 
ence or  nonexistence  of  the  fact  in  issue.  (Kemhle  v.  National  Batik  of 
Ilonduot,  94  App.  Div.  544,  546.  See  Chamberlayne's  Modern  Law  of 
Evidence,  §  54.)  Evidence  is  relevant  when  it  bears  upon  any  of  the 
issues  to  be  tried,  or  when  it  bears  upon  any  question  which  is  to  be  deter- 
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mined  upon  evidence.  It  is  irrelevant  when  it  does  not  bear  upon  any  such 
issue  or  question.  (2  Wait's  L.  &  Pr.  638.)  Evidence  may  be  relevant  as 
to  one  of  two  defendants  and  irrelevant  as  to  the  other.  (Black  v.  Foster, 
28  Barb.  387.)  The  meaning  of  the  word  "  relevant,"  as  applied  to  testi- 
mony, is  that  it  directly  touches  upon  the  issue  which  the  parties  have  made 
by  their  pleadings,  so  as  to  assist  in  getting  at  the  truth  of  it.  The  word 
comes  from  the  Erench  reliever,  which  means  to  assist ;  and  whatever  testi- 
mony is  offered  which  would  assist  in  knowing  which  party  speaks  the 
truth  of  the  issue,  is  relevant ;  and  when  to  admit  it  will  not  override  other 
formal  rules  of  evidence  it  should  be  received.  In  determining  whether 
evidence  is  relevant  all  the  issues  must  be  kept  in  view,  as  it  may  be 
admissable  as  to  one  though  not  as  to  another.  (Plainer  v.  Plainer,  78 
!fr.  Y.  90.)  Evidence  relevant  to  the  issue  on  trial  cannot  be  excluded 
because  it  contradicts  another  witness  called  by  the  same  party,  whether 
such  witness  is  friendly  or  hostile.  (De  Noyelles  v.  Delaware  In^.  Co., 
78  Misc.  649,  138  N.  Y.  Supp.  855.) 

§  3.  Preliminary  or  introductory  evidence. 

Evidence  may  be  in  a  sense  preliminary  or  introductory,  and  so  may  not 
reach  at  once  the  identical  matter  in  dispute,  but  if  it  leads  up  to  it,  and 
may  be  followed  by  evidence  bearing  directly  upon  the  disputed  matter,  it 
is  not  objectionable.  (Stewart  v.  Harris,  101  App.  Div.  181,  91  N.  Y. 
Supp.  438.)  In  order  that  a  witness  should  be  permitted  to  testify  it 
must  be  proved  to  the  satisfaction  of  the  court  that  he  is  possessed  of 
adequate  knowledge  regarding  the  subject  as  to  which  he  proposes  to  speak. 
(Chamberlayne's  Modem  Law  of  Evidence,  §  1760.) 

§  4.  Competency. 

The  evidence  offered  may  be  competent  or  incompetent.  "  By  com- 
petent evidence  is  meant  that  which  the  very  nature  of  the  thing  to  be 
proved  requires,  as  the  fit  and  appropriate  proof  in  the  particular  case, 
such  as  the  production  of  a  writing,  where  its  contents  are  the  subject  of 
inquiry."  (Greenleaf  on  Evidence,  §  2 ;  Porter  v.  Valentine,  18  Misc. 
213.)  Evidence  may  in  itself  be  competent  but  the  witness  who  gives  it 
may  be  incompetent.  In  such  case  an  objection  to  the  competency  of  the 
witness  would  present  the  question  of  competency  for  determination  while 
an  objection  that  the  evidence  is  incompetent  would  not.  (Iloag  v.  Wright, 
174  'S.  Y.  36.    See  also  Chamberlayne's  Modem  Law  of  Evidence,  §  13.) 

§  5.  Cumulative  evidence. 

Cumulative  evidence  is  evidence  of  the  same  kind  to  the  same  point.  A 
stage  will  usually  be  reached  in  any  case  at  which  the  proof  will  be  found 
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to  have  been  introduced  with  such  fullness  that  if  the  contention  of  the 
litigant  in  support  of  which  it  is  adduced  is  to  be  credited  at  all  by  the 
tribunal,  it  will  be  believed  then.  (Ohamberlayne'a  Modern  Law  of  Evi- 
dence, §  549.) 

§  6.  Circumstantial  evidence. 

Circumstantial  evidence  is  evidence  obtained  from  circumstances  which 
necessarily  or  usually  attend  facts  of  a  particular  nature  from  which  arises 
presumption ;  or  in  other  words  circumstantial  evidence  consists  in  reason- 
ing from  facts  which  are  known  or  proved,  in  order  to  establish  such  as  are 
conjectured  to  exist.  In  order  to  prove  a  fact  by  circumstances  there 
should  be  positive  proof  of  the  facts  from  which  the  inference  or  conclu- 
sion is  to  be  dravsm.  The  circumstances  themselves  must  be  shown  and 
not  left  to  rest  in  conjecture,  and  when  shown  it  must  appear  that  the 
inference  sought  is  the  only  one  which  can  fairly  and  reasonably  be  drawn 
from  those  facts.  The  process  of  reasoning  from  known  or  proved  facts  to 
establish  such  as  are  conjectured  to  exist  is  fatally  vicious  if  the  circum- 
stance from  which  the  conclusion  is  sought  to  be  deduced  depends  itself 
upon  conjecture.  {People  v.  Kennedy,  32  N.  Y.  141 ;  People  v.  Harris, 
136  ISr.  Y.  429;  Buppert  v.  BrooUyn  Heights  R.  E.  Co.,  154  N.  Y.  90. 
And  see  Chamberlayne's  Modern  Law  of  Evidence,  §  15.) 

§  7.  Weight  of  evidence. 

Preponderance  of  evidence  is,  as  the  term  imports,  superior  weight  of 
evidence,  and  necessarily  presupposes  proof  on  each  side  sufficient,  con- 
sidered by  itself,  to  support  the  allegations  to  which  it  relates.  The  weigh- 
ing of  the  whole  evidence  is  the  function  of  the  justice  when  no  jury  is 
called,  and  of  the  jury  when  a  jury  is  in  attendance,  and  involves  a  con- 
sideration of  the  credibility  of  witnesses,  the  probabilities  of  the  case,  and 
the  marshaling  of  the  evidentiary  facts  in  their  true  relations,  all  leading 
up  to  a  conclusion  as  to  the  ultimate  facts  upon  which  the  judgment  of  the 
court  is  to  be  based.  The  amount  of  proof  is  sufficient ;  it  is  the  quality  of 
the  proof  which  enters  into  the  question  of  its  weight.  If  the  amount  of 
proof  is  sufficient,  a  nonsuit  cannot  be  granted  but  a  decision  upon  the 
merits  should  be  made.  If  the  evidence  does  not  preponderate,  but  stands 
equally  balanced,  the  allegations  of  the  party  who  has  tendered  the  issue 
must  be  deemed  to  have  been  fully  met  by  his  opponent,  and  the  facts 
should  be  determined  against  him.    (Frwnck  v.  Franch,  11  Misc.  569.) 
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§  8.  Matters  judicially  known  without  proof. 

There  are  many  things  so  much  a  matter  of  common  knowledge  that  the 
courts  will  take  judicial  notice  of  them,  without  proof.  (See  Chamber- 
layne's  Modern  Law  of  Evidence,  §§  570  et  seq.) 

The  courts  will  take  judicial  notice  of  the  fact  that  persons  engaged  in 
business,  who  cannot  read  or  write,  have  the  faculty  of  memory  more 
acutely  educated  from  being  obliged  to  depend  upon  it,  and  consider  the 
fact  when  such  persons  are  called  as  witnesses.  (Matter  of  Cross,  85  Hun, 
343.) 

The  courts  take  judicial  notice  of  certain  facts,  without  any  evidence 
given  by  the  party  alleging  the  existence  of  such  facts.  Such  as  general 
statutes,  legal  holidays,  etc.  Courts  may  take  judicial  notice  of  facts 
which  are  a  part  of  the  general  knowledge  of  the  country,  and  which  are 
generally  known  and  have  been  duly  authenticated  in  repositories  of  facts 
open  to  all  and  especially  so  of  facts  of  official,  scientific  or  historical 
character.  Thus  it  has  been  held  that  courts  will  take  judicial  notice  of 
matters  of  public  history,  such  as  the  existence  of  the  late  Civil  War  and 
the  particular  acts  which  led  to  it ;  and  that  on  April  6,  1917,  by  proclama- 
tion of  the  President,  a  state  of  war  was  formally  declared  to  exist  between 
the  United  States  and  the  Imperial  German  Government  (Schultz  v. 
Raines  &  Co.,  99  Misc.  626 ;  Siemund  v.  Schmidt,  168  IST.  Y.  Supp.  935)  ; 
of  the  general  course  of  business  in  a  community  (Bronson  v.  Wiman,  10 
Barb.  406,  8  N.  Y.  182)  including  the  universal  practice  of  the  banks; 
the  condition  of  the  financial  market  (Powell  v.  Hill,  170  IsT.  Y.  Supp. 
915);  (Agawam  Bank  v.  Strever,  18  N.  Y.  502;  Hutchinson  v.  Man- 
hattan Co.,  150  ]Sr.  Y.  250,  256)  ;  of  the  expectation  of  human  life  (John- 
son V.  Hudson  Biver  B.  B.  Co.,  6  Duer,  634;  Davis  v.  Standish,  26  Hun, 
608) ;  of  the  course  of  seasons  and  husbandry,  and  the  general  course  of 
agriculture,  and  that  a  crop  at  a  certain  date  would  not  have  matured 
(Hunter  v.  N.  Y.,  0.  &  ^Y.  B.  B.  Co.,  116  N.  Y.  615,  622)  ;  of  the  rising 
and  setting  of  the  sun  and  the  moon  (Case  v.  Perew,  46  Hun,  57) ;  that 
a  specified  day  of  the  month  fell  on  Sunday  (Byer  v.  Prudential  Ins. 
Co.,  85  App.  Div.  7,  82  IST.  Y.  Supp.  971) ;  of  the  seasons  of  the  year; 
and,  generally,  of  those  things  which  happen  according  to  the  ordinary 
course  of  nature ;  the  course  of  time  and  the  movements  of  the  heavenly 
bodies,  the  coincidence  of  the  days  of  the  week  with  the  days  of  the  month ; 
ordinary  public  fasts  and  festivals;  and  legal  weights  and  measures. 
And  to  ascertain  such  well-known  facts  recourse  is  had  to  such  documents 
and  references  as  are  worthy  of  confidence.  Within  this  rule  the  court 
may  take  judicial  notice  of  the  size  and  height  of  the  human  frame. 
Courts  are  not  bound  to  take  judicial  notice  of  matters  of  fact.    Whether 
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they  will  do  so  or  not  depends  on  the  nature  of  the  subject,  the  issue 
involved  and  the  apparent  justice  of  the  case.  (Hunter  v.  N,  Y.,  0.  & 
W.  R.  B.  Co.,  116  N.  Y.  615.) 

All  courts  and  judges  are  bound  to  know  the  public  statutes  of  this 
State,  but  they  are  not  required  to  know  private  statutes.  (Lavelle  v. 
Corrignio,  86  Hun,  135.)  Nor  will  the  courts  of  this  State  take  judicial 
notice  of  the  laws  of  another  State  or  country  (Fish  v.  Delaware,  etc., 
B.  Co.,  158  App.  Div.  92,  143  1^.  Y.  Supp.  365) ;  or  of  local  municipal 
ordinances.  (People  v.  Bell,  148  N.  Y.  Supp.  753.)  Judicial  notice  may 
be  taken  of  Federal  statutes.  (Lehigh  Valley  B.  Co.  v.  Weyant,  165 
K  Y.  Supp.  391.) 

The  courts  take  judicial  notice  of  the  population  of  the  political  divi- 
sions within  their  jurisdiction.  (People  v.  McKane,  143  N.  Y.  155.) 
And  that  a  town  named  is  in  a  particular  county.  (People  v.  Wood,  131 
N.  Y.  617.)  Judicial  knowledge  is  taken  of  the  fact  that  the  Niagara 
River  is  a  navigable  stream  and  constitutes  an  international  boundary 
between  the  United  States  and  the  Dominion  of  Canada.  (Strawberry 
Island  Co.  v.  Cowles,  79  Misc.  279,  140  N.  Y.  Supp.  333.)  The  courts 
take  notice  of  the  general  characteristics  of  an  aeroplane.  (Piatt  v.  Erie 
County  Agric.  Soc.,  164  App.  Div.  99,  149  N.  Y.  Supp.  520.)  The  fact 
that  it  is  the  universal  rule  of  the  road  in  this  country  to  drive  on  the 
right  hand  side  of  the  street  need  not  be  proved.  (Jacobs  v.  Carvel  Co., 
156  N.  Y.  Supp.  766.)  That  typhoid  is  a  contagious  disease  and  may 
be  transmitted  by  one  afflicted,  is  a  matter  of  common  knowledge,  and 
the  court  will  take  judicial  notice  of  the  fact  without  proof ;  and  it  will  also 
take  notice  of  the  fact  that  an  examination  of  a  drop  of  blood  will  reveal 
whether  the  person  from  whom  it  was  taken  has  had  typhoid.  (People 
ex  rel.  Schulz  v.  Hamilton,  97  Misc.  437,  161  N.  Y.  Supp.  425.) 

But  the  courts  will  not  take  judicial  notice  of  the  alleged  fact  that 
union  labor  is  more  expensive  than  nonunion  labor.  (Bobinson  Co,  v. 
Security,  etc.,  Ins.  Co.,  167  App.  Div.  880,  154  IST.  Y.  Supp.  3.)  Or  that 
onions  are  perishable  property  and  that  a  delay  in  their  shipment  will 
spoil  them.  (Mankoff  v.  Erie  B.  Co.,  97  Misc.  421,  161  N.  Y.  Supp. 
345.) 

What  the  community  as  a  whole  knows  regarding  animals,  the  court 
knows.  It  will  know  the  ordinary  domestic  animals,  their  nature  and 
disposition,  what  will  and  what  will  not  frighten  them,  and  their  habits 
of  conduct  under  given  circumstances.  In  like  manner,  the  physical 
endurance  and  other  common  characteristics  of  domestic  animals  are 
generally  judicially  noticed.  The  general  facts  of  natural  history,  and 
common  diseases  of  animals  may  be  regarded  as  known,  but  minor  details, 
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especially  when  uncertain,  cannot  be  taken  as  settled.  A  justice  will 
know  without  proof  that  certain  animals  are  found  within  the  State. 
(Chamberlayne's  Modern  Law  of  Evidence,  §  76Y.) 

§  9.  Presumptions. 

There  is  a  well  defined  distinction  between  a  presumption  of  law  and 
a  presumption  of  fact.  A  presumption  of  law  is  a  rule  which  requires  that 
a  particular  inference  must  be  drawn  from  an  ascertained  state  of  facts. 
{Piatt  V.  Elias,  186  IST.  Y.  374.)  Presumptions  of  law  are,  in  reality, 
rules  of  law,  and  a  part  of  the  law  itself;  and  the  court  may  draw  the 
inference  whenever  the  requisite  facts  are  developed,  whether  in  pleading 
or  otherwise,  while  all  other  presumptions',  however  obvious,  being  only 
inferences  of  fact  cannot  be  made  without  the  intervention  of  a  jury  or 
when  the  court  exercises  the  functions  of  a  jury.  The  presumption  of 
innocence,  of  sanity,  that  all  men  are  free,  etc.,  are  examples  of  presump- 
tions of  law.  {Justice  v.  Lang,  52  IST.  Y.  323.)  Legitimacy  is  always 
presumed,  {Matter  of  Kennedy,  82  Misc.  214,  143  IST.  Y.  Supp.  404.) 
Upon  the  discharge  of  one  from  an  asylum,  the  presumption  is  in  favor 
of  a  resumption  of  sanity.  {Matter  of  Balch,  93  Misc.  419,  156  N.  Y. 
Supp.  1006.)  No  presumption  of  a  mental  deterioration  arises  from 
a  physical  disability.  {Ourran  v.  Hosey,  153  App.  Div.  557,  138  "S.  Y. 
Supp.  910.)  Where  parties  have  entired  into  a  written  lease  which 
appears  upon  its  face  to  be  complete  in  every  respect  and  to  cover  the 
entire  subject-matter,  the  legal  presumption  arises  that  the  lease  contains 
the  whole  agreement  between  the  parties,  and  this  presumption  cannot  be 
overcome  by  parol  evidence.  {Daly  v.  Piza,  105  App.  Div.  496,  94  N.  Y. 
Supp.  154.) 

Unlike  a  presumption  of  law,  a  presumption  of  fact  leaves  the  trial 
court  at  liberty  to  infer  certain  conclusions  from  a  certain  set  of  circum- 
stances, but  does  not  compel  it  to  do  so.     {Piatt  v.  Elias,  186  N".  Y.  374.) 

The  possession,  by  the  grantee,  of  a  deed  of  lands,  and  its  production 
by  him  in  court,  raises  a  presumption  of  fact  that  it  was  delivered  as 
of  its  date.  {Banken  v.  Donovan,  115  App.  Div.  651.)  A  deed  dated 
in  January,  acknowledged  in  July,  and  recorded  in  August,  is  presumed 
to  have  been  delivered  at  the  time  of  its  date.  {Ewers  v.  Smiih,  98  App. 
Div.  289.)  Where  a  non-negotiable  instrument  is  once  shown  to  have  been 
legally  owned  by  a  person,  there  is  a  legal  presumption  of  a  continuance 
of  such  ownership  until  some  evidence  is  given  of  its  transfer  to  some 
other  person.  {Cuyler  v.  Wallace,  183  IST.  Y.  291.)  The  possession  of 
personal  property  is  prima  facie  evidence  of  its  ownership  by  its  possessor. 
{Halsey  v.  Hart,  85  Hun,  46,  32  N.  Y,  Supp.  665.)     A  presumption  of 
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payment  may  arise  from  the  lapse  of  time,  wholly  independent  of  the 
Statute  of  Limitations.  This  presumption  is  not  one  of  law  that  will 
bar  an  action  on  the  claim,  but  is  one  of  fact,  to  be  considered  by  a  court 
or  jury  in  support  of  the  defense  of  payment,  {Macauley  v.  Palmer, 
125  N.  Y.  742.)  The  presumption  is  that  a  letter  duly  mailed  has  been 
received  by  the  person  to  whom  it  is  addressed,  and,  in  the  absence  of 
proof  to  the  contrary,  the  presumption  is  sufficient  evidence  of  the  fact. 
(McArdle  v.  Thames  Iron  Works,  96  App.  Div.  139,  89  N.  Y.  Supp. 
485.) 

Where  a  debtor  gives  to  his  creditor  the  note  of  a  third  person  for  an 
antecedent  debt,  there  is  a  presumption  that  the  note  was  not  received  in 
satisfaction  of  the  debt,  and  the  burden  is  on  the  debtor  to  prove  the 
contrary ;  but  if  such  note  be  so  given  simultaneously  with  the  contracting 
of  the  debt,  the  presumption  is  that  it  was  received  in  satisfaction  of  the 
debt,  aiid  the  burden  is  on  the  creditor  to  prove  the  contrary.  ( Vacheron 
v.  Hildehrant,  39  Misc.  61,  78  N.  Y.  Supp.  771.  As  to  presumptions, 
see  Chamberlayne's  Modern  Law  of  Evidence,  §§  1026-1231.) 

A  presumption  of  a  fact  arising  in  favor  of  a  party,  conclusively  over- 
come by  uncontradicted  proof  introduced  by  the  opposing  party,  ceases 
to  have  any  probative  force.  (Oause  v.  Commonwealth  Trust  Co.,  55 
Misc.  110,  106  ]Sr.  Y.  Supp.  288.) 

It  is  provided  by  statute  that  a  seal  upon  an  executory  instrument, 
hereafter  executed,  is  only  presumptive  evidence  of  a  sufficient  considera- 
tion, which  may  be  rebutted,  as  if  the  instrument  was  not  sealed,  (Code 
Civil  Pro.,  §  840.) 

§  10.  Burden  of  proof. 

When  all  the  evidence  in  an  action  is  before  a  court  or  jury,  and  each 
of  the  parties  has  presented  his  side  of  the  case  and  rested,  the  question 
then  to  be  determined  is  which  of  the  parties,  on  all  the  evidence,  is 
entitled,  under  the  law  applicable  to  the  case,  to  a  verdict  or  decision  in 
his  favor.  In  determining  this  question  it  is  necessary  first  to  consider 
which  party  has  the  burden  of  proof,  and  whether-  that  party  has  fully  met 
and  overcome  the  burden  by  a  preponderance  of  evidence.  If  he  has  not 
he  has  failed  to  make  out  his  case.  In  civil  cases  the  party  upon  whom 
the  burden  of  proof  rests  performs  his  obligation  by  presenting  a  pre- 
ponderance of  the  evidence.    (Gibhs  v.  Camahan,  4  Misc.  564,) 

When  a  party  alleges  the  existence  of  a  fact  as  the  basis  of  a  cause  of 
action  or  defense  the  burden  is  always  upon  the  party  who  alleges  the 
fact  to  establish  it  by  proof.  The  onus  prohandi  as  it  is  called,  or  burden 
of  proof,  is  upon  him  throughout  the  trial.     (Kay  v.  Metropolitan  Street 
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By.  Co.,  163  N.  Y.  447.    See  Ohamberlayne's  Modem  Law  of  Evidence, 
§§  930-1025.) 

Generally  the  plaintiff  in  the  action  has  the  burden  of  proof,  that  is, 
he  must  satisfy  the  court  and  jury  that  his  claim  upon  which  he  founds 
his  cause  of  action  is  established  by  a  preponderance  of  evidence.  That 
does  not  mean  that  he  must  have  a  greater  number  of  witnesses  because 
the  testimony  of  one  witness  may  outweigh  that  of  twenty  witnesses, 
but  from  all  the  facts  and  circumstances  in  the  case  it  must  preponderate 
in  favor  of  the  plaintiff,  and  unless  it  does  so  as  a  general  rule  he  is  not 
entitled  to  recover  in  an  action. 

But  where  the  cause  of  action  of  the  plaintiff  is  admitted  by  the 
defendant  and  the  defense  is  a  counterclaim,  or  payment,  then  the  burden 
of  proof  is  with  the  defendant  to  show  by  a  preponderance  of  proof  the 
existence  of  his  counterclaim  or  the  fact  of  such  payment  and  unless  there 
is  a  fair  preponderance  of  evidence  in  his  favor  he  will  fail  in  his  counter- 
claim as  well  as  in  his  attempt  to  prove  payment. 

The  application  of  the  rule  stated  may  be  well  illustrated  by  applying 
it  to  an  action  brought  by  the  plaintiff  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  through  the  negligence  of  the  defendant, 
where  the  circumstances  surrounding  the  accident  are  such  as  to  raise  a 
presumption  of  negligence  on  the  part  of  the  defendant.  The  plaintiEF 
in  such  action  has  to  meet  the  burden  of  proof  upon  the  issue  of  negligence 
at  every  stage  of  the  case.  The  plaintiff  may  make  out  his  cause  of  action 
jirima  facie  by  the  aid  of  the  legal  presumption,  but  when  the  proof  is 
all  in  the  burden  of  proof,  never  shifting,  is  still  upon  him.  If  the 
defendant's  proof  operated  to  rebut  the  presumption  upon  which  the 
plaintiff  relied,  or  if  it  left  the  essential  fact  of  negligence  in  doubt  or 
uncertainty,  the  party  who  made  the  allegation  must  suffer,  and  not  his 
adversary.  The  jury  are  bound  to  put  the  facts  and  circumstances  proved 
by  the  defendant  into  the  scale  against  the  presumption  upon,  which  the 
plaintiff  relied,  and  in  determining  the  weight  to  be  given  to  the  former  as 
against  the  latter,  they  are  bound  to  apply  the  rule  that  the  burden  of 
proof  is  upon  the  plaintiff.  If,  on  the  whole,  the  scale  did  not  preponderate 
in  favor  of  the  presumption  and  against  the  defendant's  proof,  the  plaintiff 
has  not  made  out  his  case,  since  he  has  failed  to  meet  and  overcome 
the  burden  of  proof.  {Kay  v.  Metropolitan  Street  By.  Co.,  163  IS.  Y. 
447;  Cunningham  v.  Dady,  191  N.  Y.  152.) 

The  burden  of  proof  is  upon  a  plaintiff  to  establish  his  cause  of  action 

when  it  is  in  proper  form  denied  by  the  defendant.     In  actions  upon  a 

promissory  note  this  burden  is  in  the  first  instance  discharged  by  giving 

evidence  tending  to  show  that  the  note  was  signed  by  the  defendant. 

17 
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Proof  of  signing  also  identifies  and  proves  the  seal  when  the  action  is 
upon  a  sealed  instrument.  This  prima  facie  establishes  the  cause  of 
action.  But  the  defendant  is  not  concluded.  He  may  give  evidence,  under 
a  general  denial,  to  show  that  the  signature  is  a  forgery,  or  that  without 
his  consent  the  note  has  been  materially  altered  by  the  defendant,  or  many 
other  things  which  might  be  mentioned,  showing  that  the  plaintiff  never 
had  a  cause  of  action.  It  is  very  common  to  say  in  such  cases  that  the 
burden  is  upon  the  defendant  to  establish  the  fact  relied  upon.  All  this 
can  properly  mean  is  that  when  the  plaintiff  has  established  a  prima  facie 
ease,  the  defendant  is  bound  to  controvert  it  by  evidence,  otherwise  he  will 
be  cast  in  judgment.  When  such  evidence  is  given,  and  the  case  upon 
the  whole  evidence,  that  for  and  that  against  the  fact  asserted  by  the 
plaintiff,  is  submitted  to  court  or  jury,  then  the  burden  of  proof  as  to 
any  fact,  in  its  proper  sense,  arises,  and  rests  upon  the  party  upon  whom  it 
was  at  the  outset,  and  is  not  shifted  by  the  course  of  the  trial,  and  all 
material  issues  tendered  by  the  plaintiff  must  be  established  by  him  by  a 
preponderance  of  evidence.  {Farmers'  Loan  &  Trust  Co.  v.  Siefhe,  144 
]Sr.  Y.  354;  Murray  v.  Narwood,  192  IST.  Y.  172.)  The  burden  of  proof 
never  shifts.     {Goldstein  v.  Goldman,  74  App.  Div.  356.) 

In  an  action  upon  contract  for  the  sale  of  goods,  brought  by  the  vendor 
to  recover  the  purchase  price,  the  burden  is  upon  the  defendant  alleging 
payment  to  prove  his  defense.  (Tenchfabriken  v.  Meyers,  31  App.  Div. 
52,  52  'N.  Y.  Supp.  955.)  In  an  action  against  an  administrator  to  recover 
for  services  rendered  for  the  deceased  in  his  lifetime,  the  plaintiff  is  not 
required  to  prove  nonpayment,  as  payment  is  an  affirmative  defense,  and 
the  burden  of  establishing  it  rests  upon  the  defendant.  (Lerche  v. 
Brasher,  104  N.  Y.  157.)  But  in  an  action  to  enforce  a  legacy  as  a  lien 
upon  real  property,  the  action  not  being  based  upon  an  instrument  for 
the  payment  of  money,  it  was  held  that  the  burden  of  proving  nonpayment 
rested  upon  the  plaintiff.  (Conkling  v,  Weatherwax,  181  N.  Y.  258.) 
And  it  has  been  held  that  whenever  a  written  promise  to  pay  a  specific  sum 
of  money  is  made,  and  the  time  appointed  for  payment  has  gone  by,  the 
production  of  the  document  by  the  promisee  prima  facie  establishes  the 
breach,  whether  the  instrument  be  negotiable  or  not,  and  that  after  it  is 
in  evidence  it  becomes  incumbent  upon  the  obligor  to  exonerate  himself 
by  his  plea  and  proof  of  performance  or  excuse  for  nonperformance. 
(Hichs-Alixanian  v.  Walton,  14  App.  Div.  199 ;  Collender  v.  Smith,  20 
Misc.  612.)  In  an  action  of  a  judgment,  the  burdens  rests  on  the 
defendant  to  show  payment,  not  on  the  plaintiff  to  show  nonpayment. 
(Bowling  v.  Hastings,  211  N.  Y.  199.) 

Where  there  has  been  an  apparent  alteration  of  a  promissory  note, 
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beneficial  to  the  holder,  the  presumption  is  against  the  party  producing 
the  paper,  and  the  burden  of  explaining  the  apparent  alteration  rests 
upon  him.  {Tillou  v.  Clinton  &  Essex  Mut.  Ins.  Co.,  Y  Barb.  564; 
Qowdey  v.  Rollins,  3  App.  Div.  353,  38  IST.  Y.  Supp.  280.)  The  burden 
of  proof  upon  the  issue  of  a  material  alteration  of  a  written  instrument, 
sued  upon  in  its  existing  condition,  is  governed  by  the  general  rule  that 
the  party  alleging  that  the  instrument  sued  upon  is  the  act  and  deed  of 
the  defendant  must  establish  it  by  proof.  {Farmers'  Loan  &  Trust  Co.  v. 
SiefTce,  144  N.  T.  354;  Schivarz  v.  Oppold,  74  K  Y.  307.)  And  in  an 
action  brought  upon  a  promissory  note,  whether  it  purports  to  have  been 
given  for  value  received  or  otherwise,  the  burden  of  proving  a  want  of 
consideration  for  the  note  is  on  the  defendant  alleging  it.  (CamwrigJd 
V.  Oray,  127  IST.  Y.  92;  Sprague  v.  Sprague,  80  Hun,  285,  30  IST.  Y. 
Supp.  162.)  But  where  the  defense  of  the  Statute  of  Limitations  is 
pleaded  in  an  action  against  several  makers  of  a  promissory  note  which 
appears  upon  its  face  to  be  barred  by  the  statute,  the  burden  rests  upon 
the  plaintiff  to  show  payments  made,  or  directed  to  be  made,  by  each 
defendant,  in  order  to  support  a  judgment  against  him,  and  proof  of  pay- 
ments by  one  defendant,  sufiicient  to  keep  the  note  in  life  as  to  him,  will 
not  revive  it  as  to  the  others.     {Bender  v.  Blessing,  82  Hun,  320.) 

In  an  action  for  causing  death  by  negligence  it  is  an  essential  part  of 
the  plaintiff's  case  to  show  that  the  accident  alleged  to  be  due  to  the 
defendant's  negligence  was  the  proximate  cause  of  the  death.  {Moscarello 
V.  Haines,  130  App.  Div.  135.)  But,  under  section  841-b  of  the  Code 
of  Civil  Procedure,  the  burden  of  proof  as  to  the  contributory  negligence 
<>i  the  deceased  is  upon  the  defendant. 

§  11.  Best  and  secondary  evidence. 

One  of  the  general  rules  of  evidence  and  of  universal  application  is 
that  the  best  evidence  of  disputed  facts  must  be  produced  of  which  the 
nature  of  the  case  will  admit.  (See  Chamberlayne's  Modem  Law  of 
Evidence,  §  12.)  This  rule,  speaking  technically,  applies  only  to  the 
distinction  between  primary  and  secondary  evidence;  but  the  reason 
assigned  for  the  application  of  the  rule  in  a  technical  sense  is  equally 
applicable,  and  is  frequently  applied,  to  the  distinction  between  the 
higher  and  inferior  degree  of  proof,  speaking  in  a  more  general  and 
enlarged  sense  of  the  term,  when  tendered  as  evidence  of  a  fact.  The 
meaning  of  the  rule  is,  not  that  courts  require  the  strongest  possible 
assurance  of  the  matter  in  question ;  but  that  no  evidence  shall  be  admitted, 
which,  from  the  nature  of  the  case,  supposes  still  greater  evidence  in  the 
party's  possession,  or  power ;  because  the  absence  of  the  primary  evidence 
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raises  a  presumption,  that  if  produced  it  would  give  a  complexion  to  the 
case  unfavorable  to  the  interest  of  the  party. 

In  requiring  the  production  of  the  best  evidence  applicable  to  each 
particular  fact,  it  is  meant  that  no  evidence  shall  be  received  which  is 
merely  substitutionary  in  its  nature,  so  long  as  the  original  evidence  can 
be  had.  The  rule  excludes  only  that  evidence  which  itself  indicates  the 
existence  of  more  original  sources  of  information.  And  where  there  is  no 
substitution  of  evidence,  but  only  a  selection  of  weaker  instead  of  stronger 
proofs,  or  an  omission  to  supply  all  the  proofs  capable  of  being  produced, 
the  rule  is  not  infringed.  (1  Greenl.  Ev.,  §  82.)  Each  party  is  at 
liberty  to  offer  such  proof  as  he  can,  and  if  it  be  admissible  in  its  nature 
and  relevant  to  the  issue,  it  cannot  be  rejected  on  the  ground  that  by 
greater  diligence  it  could  have  been  made  more  satisfactory  and  con- 
clusive. (People  V.  Gonzalez  J  35  !N".  Y,  49,  61;  Seidenspinner  v. 
Metropolitan  Life  Ins.  Co.,  175  N.  Y,  95.)  To  render  competent 
secondary  evidence  of  the  contents  of  a  letter  or  other  writing,  not  in 
the  hands  of  the  adverse  party,  but  presumably  in  the  possession  of  a 
third  party,  it  is  incumbent  upon  the  party  desiring  to  introduce  such 
evidence  to  show  that  the  production  of  the  paper  itself  could  not  be 
compelled  by  resort  to  a  subpoena  duces  tecum.  {Berg  v.  Carroll,  40 
]Sr.  Y.  St.  Eep.  511;  Auten  v.  Jacobus,  21  Misc.  632.)  Secondary  evi- 
dence of  a  material  paper  is  not  generally  admissible  without  explanation 
for  its  nonproduction.  (Cole  v.  Canno,  168  App.  Div.  178,  153  N.  Y. 
Supp.  957.) 

But  where  the  best  or  primary  evidence  has  been  lost  or  destroyed  much 
latitude  is  allowed  in  the  admission  of  parol  evidence  to  supply  the  loss ; 
and  where  the  fact  of  loss  is  first  established  by  competent  evidence,  it  is 
then  competent  to  introduce  secondary  evidence  in  place  of  the  primary 
evidence  lost  or  destroyed.  (Lallman  V.  Hovey,  92  Hun,  419;  Stanfield 
V.  Knicherboclcer  Trust  Co.,  1  App.  Div.  592,  37  N.  Y,  Supp,  600.)  The 
question  of  the  sufficiency  of  proof  of  loss  and  of  unavailing  search  to 
authorize  the  admission  of  parol  evidence  of  the  contents  of  a  written 
instrument  is  very  much  in  the  discretion  of  the  trial  court.  (McCulloch 
V.  Hoffman,  73  IST.  Y.  615;  Isaacs  v.  Cohen,  10  App.  Div.  216.)  It 
is  for  the  court  to  determine  in  the  first  instance  whether  the  evidence 
establishes  the  destruction  of  the  instrument  where  evidence  of  its  destruc- 
tion is  given,  and  also  that  its  destruction  was  not  to  produce  a  wrong  or 
injury  to  the  opposite  party  or  to  create  an  excuse  for  its  nonproduction ; 
and  this  is  so  whether  the  paper  was  destroyed  by  a  party  or  a  witness. 
(Mason  v.  Libbey,  90  N.  Y.  683.)  But  it  is  error  to  admit  secondary 
evidence  of  the  contents  of  a  written  instrument  without  any  proper 


EVIDENCE.  261 

attempt  to  procure  the  instrument  on  the  trial  and  without  any  sufficient 
evidence  of  its  loss  or  destruction.  (Tromhley  v.  Seligman,  191  N.  Y. 
400 ;  Butter  v.  Mail  &  Express  Pub.  Co.,  171  IST.  Y.  208 ;  Brigger  v.  Mut. 
Reserve  Fund  Life  Asso.,  75  App.  Div,  149,  77  IST.  Y.  Supp.  362.) 

In  respect  to  telegrams  alleged  to  have  passed  between  the  parties,  the 
transcript  delivered  to  the  person  addressed  is  for  some  purposes,  as 
between  him  and  the  sender,  deemed  the  original,  but  it  never  can  be  so 
without  competent  proof  that  the  alleged  sender  did  actually  send,  or 
authorize  to  be  sent,  the  despatches  in  question.  The  primary  and 
original  evidence  of  that  fact  would  be  the  telegram  itself  in  the  hand- 
writing of  the  sender,  or  of  an  agent  shown  to  have  been  duly  authorized. 
But  when  it  appears  that  the  telegram  has  been  destroyed  by  the  company, 
secondary  evidence  of  the  essential  fact  may  be  given.  (Oregon  Steam- 
ship Co.  v.  Otis,  100  N.  Y.  446.) 

When  it  is  desirable  to  prove  the  contents  of  a  written  instrument  the 
paper  itself  furnishes  the  best  evidence.  If  it  is  in  the  possession  or  under 
the  control  of  the  adverse  party  a  notice  to  the  party  to  produce  it  at  the  trial 
will  result  either  in  permitting  the  best  evidence  of  its  contents  to  be  given 
by  the  putting  of  the  paper  itself  in  evidence,  or  in  laying  the  foundation  for 
secondary  evidence  of  its  contents  by  parol  testimony.  If  the  party  upon 
whom  the  notice  is  served  fails  or  refuses  to  produce  the  paper  parol 
evidence  of  its  contents  is  competent  (  Greenspau  v.  American  Star  Order, 
1  Misc.  406,  20  N.  Y.  Supp.  945) ;  and  the  party  refusing  will  not  be 
permitted  to  introduce  the  paper  in  evidence  in  his  own  behalf  to  meet 
the  secondary  evidence  of  its  contents,  or  to  give  oral  evidence  to  that 
effect  for  such  purpose.  (Tyng  v.  U.  S.  Submarine  &  Torpedo  Boat  Co., 
1  Hun,  161,  60  K  Y.  644;  Mather  v.  E.  M.  Co.,  118  IST.  Y.  629.) 

A  party  desiring  his  adversary  to  produce  a  book  of  account  upon  a 
trial  may  require  such  production  by  the  service  of  a  subpoena  duces 
tecum  upon  the  adverse  party  five  days  before  the  day  when  he  is  required 
to  attend,  or  by  serving  upon  such  party  an  order  requiring  him  to  pro- 
duce it,  which  order  may  be  made  by  the  justice  at  any  time  after  the 
commencement  of  the  action.     (Code  Civil  Pro.,  §  867.) 

§  12.  Parol  evidence  to  vary  writing. 

When  a  contract  is  consummated  by  writing,  the  presumption  of  law  is 
that  the  written  instrument  contains  the  whole  of  it;  and  a  party  to  it 
will  not  be  allowed  to  show  oral  representations  or  stipulations,  preceding 
or  accompanying  the  execution  of  the  instrument,  differing  from  it  or  not 
inserted  in  it.  The  agreement  to  which  the  contractors  bound  themselves 
is  to  be  ascertained  exclusively  by  the  writing.     {Filkins  v.  Whyland,  24 
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N.  Y.  338.)  If  upon  inspection  and  study  of  the  writing,  read,  it  may  be 
in  the  light  of  surrounding  circumstances  for  the  purpose  of  its  proper 
understanding  and  interpretation,  it  appears  to  contain  the  engagement  of 
the  parties,  and  to  define  the  object  and  measure  the  extent  of  such 
engagement,  it  constitutes  the  contract  between  them,  and  is  presumed 
to  contain  the  whole  of  that  contract.     (Eighmie  v.  Taylor^  98  IST.  Y.  288.) 

But  the  rule  above  stated  prohibiting  oral  evidence  varying  the  terms 
«f  a  written  contract  does  not  apply  to  separate  independent  collateral 
undertakings,  or  where  the  original  contract  was  verbal  and  a  part  only 
reduced  to  writing.     (Chapin  v.  Dohson,  78  IST.  Y.  74.) 

To  bring  a  case  within  the  rule  admitting  parol  evidence  to  complete 
an  entire  agreement  of  which  a  writing  is  only  a  part,  two  things  are 
essential :  First :  The  writing  must  appear  on  inspection  to  be  an  incom- 
plete contract;  and  Second:  The  parol  evidence  must  be  consistent  with 
and  not  contradictory  to  the  written  instrument.  {Case  v.  Phoenix 
Bridge  Co.,  134  N.  Y.  78 ;  House  v.  Walch,  144  IST.  Y.  418.)  In  an  action 
on  a  contract  partly  in  writing,  testimony  as  to  the  oral  part  is  not 
objectionable  as  tending  to  vary  a  written  instrument.  {Cohen  v.  Levy, 
77  Misc.  98,  136  N.  Y.  Supp.  56;  Lovell  v.  Alton,  82  Misc.  431,  143 
N".  Y.  Supp.  995.)  A  contract  for  the  sale  of  goods,  if  complete,  does  not 
permit  oral  evidence  as  to  a  warranty  of  the  quality  of  the  goods.  {Coll 
V.  Demarest  &  Co.,  159  App.  Div.  394,  144  IST.  Y.  Supp.  557.)  But 
if  the  contract  is  incomplete,  the  parol  evidence  may  be  received.  {Lovell 
V.  Alton,  82  Misc.  431,  143  N.  Y.  Supp.  995.) 

Bills,  receipts,  and  other  instruments  of  like  character  are  always  open 
to  explanation  and  are  not  conclusive  upon  any  of  the  parties.  {Frazer 
<&  Haughton,  v.  Mott,  118  App.  Div.  791,  103  IST.  Y.  Supp.  851; 
Campbell  v.  Monks  Co.,  144  E".  Y.  Supp.  454.)  But  the  rule  permitting 
a  receipt  to  be  explained  by  parol  has  no  application  where  the  receipt  is 
a  contract  between  the  parties.  {Coon  v.  Knap,  8  'N.  Y.  402.)  The 
consideration  clause  in  a  deed  is  ordinarily  a  receipt,  or  the  evidence  of 
a  fact,  and  can  be  contradicted.  {M'Crea  v.  Purmort,  16  Wend.  460.) 
And  whenever  the  recital  of  consideration  in  an  instrument  is  merely 
evidence  of  a  fact  it  is  subject  to  explanation,  but  when  it  is  a  substantive 
part  of  the  contract,  embraced  within  the  covenant  of  one  of  the  parties, 
it  cannot  be  thus  contradicted.  {Sturmdorf  v.  Saunders,  117  App.  Div. 
762.) 

Evidence  which  goes  to  the  intention  of  the  parties  to  make  any  con- 
tract at  all,  when  executing  a  writing  purporting  to  be  a  contract,  does 
not  violate  the  rule  excluding  parol  proof  to  vary  the  terms  of  an  actual 
contract.     {Koehler  &  Co.  v.  Duggan,  49  Misc.  100.) 
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The  rule  that  parol  testimony  may  not  be  given  to  contradict  a  written 
contract,  is  applied  only  in  suits  between  the  parties  to  the  instrument  or 
their  privies.  It  does  not  apply  to  third  persons,  and  they  are  at  liberty 
to  prove  the  truth,  however  contradictory  to  the  written  statement  of 
others.  {McMaster  v.  Pres.,  etc.,  Ins.  Co.  of  North  America,  55  N.  Y. 
222 ;  Dumois  v.  Mayor,  37  Misc.  614 ;  Folinsbee  v.  Sawyer,  157  N.  Y. 
196.) 

In  an  action  on  a  written  unsealed  contract  extrinsic  evidence  may  be 
given  that  the  contract  was  made  on  behalf  of  parties  other  than  those 
whose  names  appear  in  or  are  signed  to  the  instrument  and  to  charge  such 
other  parties.  (Bopes  v.  Arnold,  81  Hun,  476.)  Parol  evidence  is 
competent  to  show  that  a  written  contract,  not  under  seal,  apparently 
made  between  the  parties  named  in  it,  was  in  fact  made  between  one  of 
them  and  a  person  not  named.)     MacDonald  v.  Crissey,  215  N.  Y.  609.) 

The  delivery  of  an  instrument  in  writing  does  not  bar  parol  evidence 
that  it  was  not  to  become  binding  until  the  happening  of  some  condition 
resting  in  parol,  or  that  the  transfer  was  for  a  special  purpose.  (Grannis 
V.  Stevens,  216  N.  Y.  583.)  If  an  unsealed  instrument  is  delivered  upon 
conditions,  it  is  always  competent  to  show  the  same,  as  the  annexing  of 
conditions  to  the  delivery  is  not  an  oral  contradiction  of  the  written 
obligation.  (Spilo  v.  Baumann-McWhirter  Chemical  Co.,  157  N.  Y. 
Supp.  521.)  While  oral  declarations  are  not  admissible  to  vary  the  terms 
of  a  written  agreement,  evidence  tending  to  show  absence  of  consideration, 
or  false  representations  inducing  its  execution,  is  admissible,  not  to  vary 
its  terms,  but  to  show  that  there  never  was  a  valid  agreement ;  and  such 
evidence  is  none  the  less  admissible  because  it  may  consist  of  oral 
declarations  before  or  at  the  time  of  its  execution,  if  otherwise  competent. 
(Carroll  v.  Blum,  152  IST.  Y.  Supp.  961.) 

§  13.  Hearsay. 

It  is  a  general  rule  that  what  in  the  law  of  evidence  is  known  as 
hearsay  is  not  admissible  to  prove  or  disprove  a  material  fact  involved 
in  the  issue  between  the  parties.  (Washington  v.  Bank  for  Savings,  171 
'N.  Y.  166.  See  Chamberlayne's  Modern  Law  of  Evidence,  §§  2574- 
3149.)  When  a  witness,  in  the  course  of  stating  what  has  come  to  his 
notice  concerning  a  matter  in  dispute,  states  the  language  of  others  which 
he  has  heard,  or  produces  papers  which  he  identifies  as  being  written  by 
particular  individuals  not  at  all  connected  with  the  case,  he  offers  what  is 
called  hearsay  evidence.  The  fact  that  a  statement  has  been  made  by  a 
person  not  called  as  a  witness,  or  is  contained  in  any  book,  document  or 
record  whatever,  proof  of  which  is  not  admissible  on  other  grounds,  is  not 
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relevant  as  a  fact  from  which  the  truth  of  the  fact  stated  may  be  inferred. 
This  rule  is  not  applicable  to  the  case  where  statements  made  are  received 
in  evidence  as  part  of  the  res  gestae.  Conversations  had  between  the 
witness  and  another  in  the  absence  of  the  party  come  within  the  rule 
which  excludes  such  evidence  as  hearsay.  Testimony  of  a  witness  as  to 
what  he  has  been  told,  but  of  which  he  knows  nothing  personally,  is  mere 
hearsay. 

The  mere  declaration  of  a  party,  that  he  had  heard  certain  statements 
inconsistent  with  the  testimony  of  his  own  witness,  cannot  be  given  in 
evidence  against  him  for  the  purpose  of  showing  his  bad  faith,  in  assert- 
ing the  fact  their  testimony  would  establish  or  otherwise.  The  channel 
through  which  hearsay  evidence  comes  does  not  change  its  nature ;  it  con- 
tinues hearsay  evidence,  and  inadmissible,  though  repeated  by  a  party  to 
the  suit  as  mere  hearsay.     {Stevens  v.  Vroman,  16  iN".  Y.  381.) 

§  14.  Pedigree  declarations. 

The  general  rule  excluding  hearsay  evidence  has  one  important  excep- 
tion, and  that  is,  that  hearsay  evidence  as  to  matters  of  pedigree  is  admis- 
sible. Pedigree  is  the  history  of  family  descent  which  is  transmitted 
from  one  generation  to  another  by  both  oral  and  written  declarations, 
and  unless  proved  by  hearsay  evidence,  not  competent  in  general  issues, 
could  not,  in  most  instances,  be  proved  at  all.  Matters  of  pedigree  consist 
of  descent  and  relationship  evidenced  by  declarations  of  particular  facts 
such  as  births,  marriages  and  deaths.  In  such  cases  hearsay  evidence 
of  declarations  of  persons  who,  from  their  situation,  were  likely  to  know, 
is  admissible  when  the  person  making  the  declarations  is  dead.  {Matter 
of  Kennedy,  82  Misc.  214,  143  iST.  Y.  Supp.  404.  And  see  Chamber- 
layne's  Modern  Law  of  Evidence,  §§  2910-2981.) 

Declarations  in  regard  to  pedigree,  although  hearsay,  are  admitted  on 
the  principle  that  they  are  the  natural  effusions  of  persons  who  must 
know  the  truth  and  who  speak  on  occasions  when  their  minds  stand  in  an 
even  position  without  any  temptation  to  exceed  or  fall  short  of  the  truth. 
The  admissibility  of  perigree  declarations  is  subject  to  three  conditions: 
(1)  The  declarant  must  be  deceased.  (2)  They  must  have  been  made 
ante  litem  motam,  i.  e.,  at  a  time  when  there  was  no  motive  to  distort  the 
truth.  (3)  The  declarant  must  have  been  related  either  by  blood  or 
affinity  to  the  family  concerning  which  he  speaks.  The  declarations 
themselves  are  inadmissible  to  prove  the  third  condition,  but  the  evidence 
of  the  relationship  of  the  declarant  must  be  shown  by  evidence  dehors 
the  declarations.  (Aaholm  v.  People,  211  N.  Y.  406 ;  Matter  of  Title, 
Guarantee  &  T.  Co.,  172  IST.  Y.  Supp.  239.)     Only  slight  proof  of  the 
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relationship  will  be  required,  since  the  relationship  of  the  declarant 
with  the  family  might  be  as  difficult  to  prove  as  the  very  fact  in  con- 
troversy. In  addition  to  the  declarations  of  deceased  persons  who  were 
likely  to  know,  unauthenticated  facts  and  entries,  made  presumably  with 
no  motive  to  deceive,  such  as  entries  in  a  family  Bible,  an  inscription  on 
a  tombstone,  a  pedigree  hung  up  in  the  family  mansion,  and  recitals  in 
deeds,  are  competent  upon  that  issue.  {Jackson  v.  CooUy,  8  Johns.  128, 
131 ;  Young  v.  Schulenberg,  165  N.  T.  388 ;  Eisenlord  v.  Clum,  126  IST.  Y. 
563;  Washington  v.  Bank  for  Savings^  171  'N.  Y.  166,  173;  Layton  v. 
Kraft,  111  App.  Div.  842.)  A  family  tree  made  by  a  relative  may  be 
admissible  on  a  question  of  pedigree.  (Commonwealth  Water  Co.  v. 
Brunner,  175  App.  Div.  153,  161  IST.  Y.  Supp.  794.) 

§  15.  Admissions. 

In  a  civil  action  the  admissions  by  a  party  of  any  fact  material  to  the 
issue  are  always  competent  evidence  against  him,  wherever,  whenever  or  to 
whomsoever  made.  The  theory  upon  which  this  class  of  evidence  is  held 
competent  is  that  it  is  highly  improbable  that  a  party  will  admit  or  state 
anything  against  himself  or  against  his  own  interests  unless  it  is  true. 
{Reed  v.  McCord,  160  N".  Y.  330 ;  Cook  v.  Barr,  44  N.  Y.  156 ;  Whiton  v. 
Snyder,  88  JST.  Y.  306;  Eisenlord  v.  Clum,  126  K  Y.  559;  Hutchins  v. 
Van  Vechten,  140  IST.  Y.  118;  Owen  v.  Cawley,  36  N.  Y.  600.  See 
Chamberlayne's  Modem  Law  of  Evidence,  §§  1232-1708.)  But  an 
admission  which  on  its  face  purports  to  be  mere  hearsay  and  not  a  matter 
of  personal  knowledge  is  inadmissible  as  a  declaration  against  interest ;  as, 
for  example,  if  a  party  merely  admits  that  he  heard  the  accident  which 
gave  rise  to  the  suit  occurred  in  the  manner  stated,  it  would  be  inadmis- 
sible, as  it  then  would  only  amount  to  an  admission  that  he  had  heard  the 
statement  which  he  repeated,  and  not  to  an  admission  of  the  facts  included 
in  it.  (Maher  v.  Empire  Life  Ins.  Co.,  110  App.  Div.  723;  Beed  v. 
McCord,  160  JST.  Y.  330.) 

Offers  made  by  way  of  compromise  of  a  disputed  claim  in  an  ineffectual 
attempt  at  settlement,  are  incompetent  evidence  against  the  party  making 
them.  (Tennant  v.  Dudley,  144  'E.  Y.  504.)  But  the  admission  of  a 
distinct  fact  which  in  itself  tends  to  establish  a  cause  of  action  or  defense 
is  not  rendered  inadmissible  from  the  circumstances  that  it  was  made 
during  discussion  relating  to  a  compromise  unless  it  is  expressly  stated  to 
be  made  without  prejudice ;  but  if  the  admission  is  of  such  a  nature  that 
the  court  can  see  that  it  would  not  have  been  made  except  for  the  purpose 
of  producing  the  objects  of  the  negotiation,  and  under  an  agreement  that 
could  fairly  be  implied  from  the  circumstances  that  it  was  not  to  be  used 
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afterwards  to  the  prejudice  of  the  party,  it  may  properly  be  excluded. 
(White  V.  Old  Dominion  8.  8.  Co.,  102  E".  Y.  660.)  The  only  kind  of 
admission  made  during  an  attempt  at  compromise  which  can  be  received 
in  evidence  is  a  distinct,  unqualified  admission  of  an  independent  fact 
made,  not  as  a  part  of  an  attempted  adjustment  but  because  it  was  a  fact. 
(Roome  v.  Bobinson,  99  App.  Div.  143;  Franklin  v.  Hoadley,  115  App. 
Div.  538.) 

The  declaration  of  an  agent  or  that  of  an  officer  of  a  corporation  is 
not  evidence  against  his  principal,  except  when  made  in  the  course  of  his 
agency,  or  in  the  discharge  of  his  official  duties.  (Cobb  v.  United  Engi- 
neering, etc.,  Co.,  191  IST.  Y.  475.)  The  Code  provides  that  the  admis- 
sion of  a  member  of  an  aggregate  corporation,  who  is  not  a  party,  shall  not 
be  received  as  evidence  against  the  corporation,  unless  it  was  made  con- 
cerning and  while  engaged  in  a  transaction  in  which  he  was  the  authorized 
agent  of  the  corporation;  or  unless  it  was  made  while  a  member  of  such 
corporation  and  testifying  as  a  witness  concerning  a  transaction  of  the 
corporation,  when  the  official  record  of  such  testimony  shall  be  received. 
(Code  Civil  Pro.,  §  839.) 

Declarations  of  one  defendant  do  not  bind  other  defendants  in  the 
absence  of  proof  of  assent,  or  proof  that  all  were  engaged  in  a  joint 
enterprise.    {Whaples  v.  Fahys,  109  App.  Div.  594.) 

The  rule  which  makes  it  incumbent  on  cross-examination  to  direct  the 
witness's  attention  to  and  interrogate  him  concerning  an  alleged  con- 
tradictory statement  before  the  latter  may  be  given  in  evidence,  does  not 
apply  where  the  witness  is  a  party  to  the  action.  (Engel  v.  Dieter,  31 
Misc.  793 ;  Kennedy  v.  Wood,  52  Hun,  46.) 

§  16.  Admissions  over  telephone. 

An  admission  made  in  a  conversation  over  the  telephone  may  be 
received,  if  otherwise  competent,  but  there  must  be  satisfactory  evidence 
of  the  identity  of  the  person  making  the  admission.  (Mankes  v.  Fishman, 
163  App.  Div.  789,  149  E".  Y.  Supp.  228;  Hancock  v.  Hartford  F.  Ins. 
Co.,  81  Misc.  159,  142  N.  Y.  Supp.  352 ;  Harris  v.  Raskin,  142  ¥.  Y, 
Supp.  342;  Bonner  Mfg.  Co.  v.  Tannenbaum,  169  IST.  Y.  Supp.  43.) 
The  fact  that  one  talking  over  the  telephone  represents  himself  to  be  a 
certain  person  does  not  necessarily  establish  the  fact.  {Funk  <£■  W.  Co.  v. 
Bruenn,  142  N".  Y.  Supp.  291;  Harris  v.  Raskin,  142  K  Y,  Supp.  342.) 
The  witness  must  testify  that  he  recognized  the  voice  of  the  person  at  the 
other  end  of  the  telephone,  or  his  identity  must  be  established  by  other 
evidence.  (Mankes  v.  Fishman,  163  App.  Div.  789,  149  N.  Y.  Supp. 
228.) 
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§  17.  Opinions. 

As  a  rule,  witnesses  must  state  facts,  and  not  draw  conclusions,  or  give 
opinions.  It  is  tlie  duty  of  the  jury,  or  court,  to  draw  conclusions  from  the 
evidence,  and  form  opinions  upon  the  facts  proved.  (See  Chamberlayne's 
Modern  Law  of  Evidence,  §§  1791-2573.)  The  cases  in  which  opinions  of 
witnesses  are  allowable,  constitute  exceptions  to  the  general  rule,  and  the 
exceptions  are  not  to  he  extended  or  enlarged,  so  as  to  include  new  cases, 
except  as  a  necessity  to  prevent  a  failure  of  justice,  and  when  better 
evidence  cannot  be  had.  On  questions  of  science  or  trade,  and  the  like, 
persons  of  skill  and  science,  experts  in  the  particular  science  or  trade, 
may  give  opinions.  On  questions  of  value,  a  witness  must  often  be  per- 
mitted to  testify  to  an  opinion  as  to  value,  but  the  witness  must  be  shown 
competent  to  speak  upon  the  subject.  He  must  have  dealt  in,  or  have 
some  knowledge  of  the  article  of  which  he  speaks.  Persons  should  be 
conversant  with  the  particular  article,  and  of  its  value  in  the  market,  as 
a  farmer  or  dealer,  or  a  person  conversant  with  the  article,  as  to  the  value 
of  lands,  cattle,  produce,  etc.  These  stand  upon  the  general  ground  of 
peculiar  skill  and  judgment  in  the  matters  about  which  opinions  are 
sought.     (Teer penning  v.  Com  Exchange  Ins.  Co.,  43  N.  Y.  279.) 

A  witness  having  knowledge  of  the  subject  matter  will  not  be  permitted 
to  give  in  evidence  his  opinion  as  to  the  damages  resulting  from  a  par- 
ticular transaction.     {Morehouse  v.  Mathews,  2  N.  Y.  514.) 

It  is  competent  for  a  witness  to  testify  whether  another  person  was 
intoxicated  if  the  witness  saw  and  observed  that  person's  appearance  and 
conduct.  {People  v.  Eastwood,  14  K".  Y.  562;  McCarthy  v.  Wells,  51 
Hun,  171.) 

In  an  action  for  work  and  labor,  where  the  value  of  the  service  is  in 
question,  a  witness  who  has  heard  the  testimony  of  another  witness  as  to 
the  nature  and  extent  of  the  services  rendered  may  give  an  opinion  of  the 
value  of  the  services  so  testified  to.     {Seymour  v.  Fellows,  77  IST.  Y.  178.) 

It  has  been  held  that  the  question,  "  What  was  the  value  of  the  trees  ?  " 
which  the  witness  had  described  as  broken  down  by  trespassing  cattle, 
called  for  a  fact  and  not  an  opinion.  {Rogers  v.  Anson,  42  Hun,  436.) 
A  witness  shown  to  be  competent  may  testify  that  a  tree  of  a  certain 
diameter  could  be  a  certain  number  of  years  old.  {Bamapo  Mfg.  Co.  v. 
Mapes,  216  N.  Y.  362.) 

Where  an  expert  is  called  as  a  witness  to  give  his  opinion  upon  a  subject 
calling  for  expert  testimony,  he  should  be  shown  qualified  to  speak  upon 
the  subject  before  giving  his  opinion.  The  justice  must  decide  as  to 
whether  the  witness  is  qualified  to  testify  as  an  expert  in  the  particular 
fact  at  issue,  and  if  the  witness  is  shown  qualified  the  justice  should  receive 
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his  opinion,  but  if  no  qualification  is  shown  the  opinion  of  the  witness 
should  not  be  received. 

§  18.  Impeachment  of  witness. 

A  witness  may  be  impeached  by  calling  reputable  witnesses  and  show- 
ing by  them  that  they  are  acquainted  with  the  general  reputation  among 
his  neighbors  of  the  witness  sought  to  be  discredited,  and  that  it  is  bad, 
leaving  the  jury  to  draw  the  inference  whether  the  witness  is  worthy  of 
belief,  or  the  direct  question  may  be  put  to  the  impeaching  witnesses 
whether  from  their  knowledge  of  the  general  character  of  the  witness  they 
would  believe  him  under  oath.  Another  mode  is  to  show  by  the  impeach- 
ing witness  that  they  are  acquainted  with  the  general  character  of  the 
witness  for  truth,  that  it  is  bad,  and  from  that  character  they  do  not 
deem  him  worthy  of  belief  under  oath.  In  either  case  it  is  usual,  although 
not  absolutely  necessary,  to  ask  the  impeaching  witnesses  whether  they 
would  believe  the  witness  under  oath.     (See  Baylies'  Trial  Practice,  280.) 

A  party  may  not  impeach,  either  by  general  evidence  or  by  proof  of 
contradictory  statements  out  of  court,  a  witness  whom  he  has  presented 
to  the  court  as  worthy  of  credit.  He  may  contradict  him  as  to  a  fact 
material  in  the  cause  although  the  effect  of  that  proof  may  be  to  discredit 
him,  but  he  cannot  adduce  such  a  contradiction  when  it  is  only  material 
as  it  bears  upon  his  credibility.  (Coulter  v.  American  Merchcmts'  Union 
Express  Co.,  56  N.  Y.  685 ;  Becker  v.  Koch,  104  N.  Y.  394 ;  Berhowski  v. 
New  York  City  By.  Co.,  127  App.  Div.  544.)  The  rule  that  one  cannot 
impeach  his  own  witness  by  contradictory  statements  made  out  of  court 
is  limited  to  the  case  of  a  witness  who  is  not  the  adverse  party.  {Koester 
V.  Bochester  Candy  Works,  194  'N.  Y.  92.) 

§  19.  Books  of  account. 

Where  there  are  regular  dealings  between  the  plaintiff  and  defendant, 
and  it  is  proved  that  the  plaintiff  keeps  honest  and  fair  books  of  account, 
that  some  of  the  articles  charged  to  the  defendant  have  been  delivered  to 
him ;  and  that  the  plaintiff  keeps  no  clerk,  his  books  of  account  are,  under 
the  circumstances  admissible  in  evidence.  ( Voshurgh  v.  Thayer,  12  Johns. 
462.)  This  is  the  leading  case  on  this  subject.  As  to  the  admissibility  of 
books  of  account,  see  Chamberlayne's  Modem  Law  of  Evidence,  §§ 
3051-3149.) 

The  rule  excluding  books  of  account  kept  by  a  party  who  keeps  a  clerk, 
applies  only  where  there  is  an  employee  who  has  something  to  do  with, 
and  has  knowledge  generally  of  the  business  of  his  employer  as  to  goods 


EVIDENCE.  269 

sold  or  work  done,  so  that  he  can  testify  on  the  subject ;  one  whose  business 
is  simply  to  keep  the  books  is  not  a  clerk  within  its  meaning.  That  rule 
evidently  means  an  employee  whose  duty  it  is  to  attend  to  the  details  of 
business  and  thus  is  able  to  prove  an  account,  and  not  one  who  from  his 
isolated  position  as  a  bookkeeper,  can  have  but  little  means  of  knowledge 
personally  as  to  the  transactions  done,  or  information  relating  thereto, 
except  what  is  mainly  derived  from  others.  The  authorities  are  numerous 
which  hold  that  books  containing  entries  made  by  those  whose  duty  it  was 
to  make  them  in  the  usual  course  of  business,  are  competent  evidence  when 
other  requisites  are  sufSciently  established.  (McOoldrick  v.  Trapphagan, 
88  ISr.  Y.  334.) 

Ordinarily  books  of  accounit  are  introduced  in  evidence  by  the  party 
by  whom  or  for  whom  they  have  been  kept.  Subject  to  the  restrictions 
above  stated  these  books  become  evidence  for  the  consideration  of  the  court 
or  jury  by  whom  the  issues  are  to  be  determined.  As  evidence,  which 
is  manufactured  by  the  party,  they  should  be  received  with  caution ;  but 
that  is  an  objection  which  goes  to  the  weight  of  the  evidence  and  not  to  its 
admissibility,  which  is  to  be  determined  solely  with  reference  to  the 
foundation  which  has  been  laid  for  it.  Their  admission  is  not  authorita- 
tive as  to  their  contents ;  for  the  conclusion  as  to  their  credit  will  depend 
upon  their  appearance,  the  manner  of  their  keeping  and  the  character 
of  him  who  offers  them.     (Smith  v.  Smith,  163  'N.  Y.  168.) 

Should  it  be  desirable  for  any  reason  to  introduce  in  evidence  the  books 
of  an  adverse  party,  their  production  should  be  compelled  by  a  subpoena 
duces  tecum  or  an  order  as  provided  in  section  867  of  the  Code  of  Civil 
Procedure.  For  the  form  of  subpoena  see  Form  No.  40.  For  a  more 
full  discussion  of  books  of  account  as  evidence  see  2  Wait's  Law  &  Pr. 
751-771. 

§  20.  Statutory  provisions  as  to  competency  of  witnesses. 

The  Code  of  Civil  Procedure  contains  important  provisions  as  to  com- 
petency of  witnesses,  and  the  admissibility  of  testimony  by  persons 
engaged  in  certain  professional  pursuits,  which  are  concisely  stated,  and 
best  presented  in  the  language  of  the  statute  itself.  These  provisions  are 
as  follows : 

§    828.    No  witness  to  be  excluded  by  reason  of  interest,  etc. 

Except  aa  otherwise  specially  prescribed  in  this  title,  a  person  shall  not  be  excluded 
or  excused  from  being  a  witness,  by  reason  of  his  or  her  interest  in  the  event  of  an 
action  or  special  proceeding;  or  because  he  or  she  is  a  party  thereto;  or  the  husband 
or  wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action  or  special 
proceeding  is  brought,  prosecuted,  opposed,  or  defended. 
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§    829.   When  party,  etc.,  cannot  be  esamined. 

Upon  the  trial  of  an  action  or  the  hearing  upon  the  merits  of  a  special  proceeding 
a  party  or  a  person  interested  in  the  event,  or  a  person  from,  through  or  under  whom 
such  a  party  or  interested  person  derives  his  interest  or  title,  by  assignment  or  other- 
wise, shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest,  or  in  behalf 
of  the  party  succeeding  to  his  title  or  interest,  against  the  executor,  administrator,  or 
survivor  of  a  deceased  person,  or  the  committee  of  a  lunatic,  or  a  person  deriving  his 
title  or  interest  from,  through,  or  under  a  deceased  person  or  lunatic,  by  assignment  or 
otherwise;  concerning  a  personal  transaction  or  communication  between  the  witness 
and  the  deceased  person  or  lunatic;  except  where  the  executor,  administrator,  survivor, 
committee,  or  person  so  deriving  title  or  interest  is  examined  in  his  own  behalf,  or  the 
testimony  of  the  lunatic  or  deceased  person  is  given  in  evidence,  concerning  the  same 
transaction  or  communication.  A  person  shall  not  be  deemed  interested  for  the 
purposes  of  this  section  by  reason  of  being  a  stockholder,  or  officer  of  any  banking 
corporation  which  is  a  party  to  the  action  or  proceeding,  or  interested  in  the  event 
thereof. 

§  830.  Testimony  of  party  or  ^Fitness  since  deceased  or  insane  or  -who, 
being  a  nonresident,  has  departed  from  the  state,  together  irith 
all  exhibits  or  documents  proved  during  such  testimony. 

Where  a  party  or  witness  has  died  or  become  insane  or,  being  a  nonresident  of  this 
state,  has  departed  from  the  state  or,  being  a  resident  of  the  state  has  departed  there- 
from by  reason  of  military  or  naval  service  under  the  state  or  United  States,  since  or 
during  the  trial  of  an  action  now  or  hereafter  pending,  or  since  or  during  the  hearing 
upon  the  merits  of  a  special  proceeding  now  or  hereafter  pending,  the  testimony  of  the 
decedent  or  insane  person  or  of  such  absentee,  or  of  any  person  who  is  rendered 
Incompetent  by  the  provisions  of  the  last  section,  taken  or  read  in  evidence  at  the 
former  trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  in  court  or  before  the 
same  or  a  new  referee,  together  with  all  exhibits  and  documents  read  in  evidence  in 
connection  with,  or  as  a  part  of  the  giving  of  such  testimony,  may  be  given  or  read  in 
evidence  at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial  or  hearing 
either  in  court  or  before  the  same  or  a  new  referee,  or  upon  any  subsequent  trial  or 
bearing,  either  in  court  or  before  the  same  or  a  new  referee,  of  the  same  subject- 
matter  in  the  same  or  another  action  or  special  proceeding  between  the  same  parties 
to  such  former  trial  or  hearing  or  their  legal  representatives,  by  either  party  to  such 
new  trial  or  hearing,  or  to  such  continuation  of  the  same  trial  or  hearing  either  in 
court  or  before  the  same  or  a  new  referee,  or  to  such  subsequent  action  or  special 
proceeding  either  in  court  or  before  the  same  or  a  new  referee,  subject  to  any  other 
legal  objection  to  the  competency  of  the  witness,  or  to  any  other  legal  objection  to  his 
testimony  or  any  question  put  to  him,  or  to  any  other  legal  objection  to  such  exhibits 
and  documents.  Such  testimony,  exhibits  and  documents  proven  by  oath  to  have  been 
60  previously  taken  or  read  in  evidence  may  be  so  given  or  read  in  evidence;  or  the 
original  stenographic  notes  of  such  testimony  taken  by  a  stenographer  who  has  since 
died  or  become  incompetent  may  be  so  read  in  evidence  by  any  person  whose  com- 
petency to  read  the  same  accurately  is  established  to  the  satisfaction  of  the  court  or 
officer  presiding  at  the  trial  of  such  action  or  special  proceeding.  (Amended  by  L. 
1911,  ch.  764,  in  effect  Sept.  1,  1911.) 

§   831.   When  husband  and  -wife  not  competent  witnesses;  when  competent. 

A  husband  or  vrife  is  not  competent  to  testify  against  the  other,  upon  the  trial  of  an 
action,  or  the  hearing  upon  the  merits  of  a  special  proceeding,  founded  upon  an 
allegation  of  adultery,  except  to  prove  the  marriage  or  disprove  the  allegation  of 
adultery.     However,  if  upon  such  trial  or  such  hearing  the  party  against  whom  the 
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allegation  of  adultery  is  made  produces  evidence  tending  to  prove  any  of  the  defenses 
thereto  mentioned  in  section  seventeen  hundred  and  fifty-eight  of  this  act,  the  other 
party  is  competent  to  testify  in  disproof  of  any  such  defense.  A  husband  or  wife 
shall  not  be  compelled,  or  without  consent  of  the  other  if  living,  allowed  to  disclose  a 
confidential  communication  made  by  one  to  the  other  during  marriage  In  an  action 
for  criminal  conversation,  the  plaintiff's  wife  is  not  a  competent  witness  for  the 
plaintiff,  but  she  is  a  competent  witness  for  the  defendant,  as  to  any  matter  in 
controversy;  except  that  she  cannot,  without  the  plaintiff's  consent,  disclose  any 
confidential  communication  had  or  made  between  herself  and  the  plaintiff. 

§   832.   Conviction  for  crime  not  to  exclude  nitness:  hotr  conviction  proved. 

A  person  who  has  been  convicted  of  a  crime  or  misdemeanor  is,  notwithstanding,  a 
competent  witness  in  a  civil  or  criminal  action  or  special  proceeding;  but  the  convic- 
tion may  be  proved  for  the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  upon  which  he  must  answer  any  question 
relevant  to  that  inquiry;  and  the  party  cross-examining  him  is  not  concluded  by  his 
answer  to  such  a  question. 

§   833.   Clergymen,  etc.,  not  to  disclose  confessions. 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be  allowed  to  disclose  a 
confession  made  to  him,  in  his  professional  character,  in  the  course  of  discipline, 
enjoined  by  the  rules  or  practice  of  the  religious  body,  to  which  he  belongs. 

§   834.   Physicians,  etc.,  not  to  disclose  professional  information. 

A  person,  duly  authorized  to  practice  physic  or  surgery,  or  a  professional  or  regis- 
tered nurse,  shall  not  be  allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient,  in  a  professional  capacity,  and  which  was  necessary  to  enable  him 
to  act  in  that  capacity;  unless,  where  the  patient  is  a  child  under  the  age  of  sixteen, 
the  information  so  acquired  indicates  that  the  patient  has  been  the  victim  or  subject 
of  a  crime,  in  which  case  the  psysician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  proceeding  in  which  the 
commission  of  such  crime  is  .a  subject  of  inquiry. 

§   835.   Attorneys  and  connselors  not  to  disclose  communications. 

An  attorney  or  counselor-at-law  shall  not  be  allowed  to  disclose  a  communication 
made  by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of  his  professional 
employment,  nor  shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counselor  be  allowed  to  disclose  any  such  communication  or  advice  given 
thereon. 

§   836.   Application  of  tbe  last  tbree  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person  as  a  witness  unless 
the  provisions  thereof  are  expressly  waived  upon  the  trial  or  examination  by  the 
person  confessing,  the  patient  or  the  client.  But  a  physician  or  surgeon,  or  a  profes- 
sional or  registered  nurse,  may  upon  a  trial  or  examination  disclose  any  information 
as  to  the  mental  or  physical  condition  of  a  patient  who  is  deceased  which  he  acquired  in 
attending  such  patients  professionally,  except  confidential  communications  and  such 
facts  as  would  tend  to  disgrace  the  memory  of  the  patient,  when  the  provisions  of 
section  eight  hundred  and  thirty-four  have  been  expressly  waived  on  such  trial  or 
examination  by  the  personal  representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in  question,  by  the  executor 
or  executors  named  in  said  will,  or  the  surviving  husband,  widow  or  any  heir  at  law 
or  any  of  the  next  of  kin,  of  such  deceased,  or  any  other  party  in  interest.     But 
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nothing  herein  contained  shall  be  construed  to  disqualify  an  attorney  in  the  probate 
of  a  will  heretofore  executed  or  offered  for  probate  or  hereafter  to  be  executed  or 
offered  for  probate  from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto.  In  an  action  for  the 
recovery  of  damages  for  a  personal  injury  the  testimony  of  a  physician  or  surgeon  or 
a  professional  or  registered  nurse  attached  to  any  hospital,  dispensary  or  other  char- 
itable institution  as  to  information  which  he  acquired  in  attending  a  patient  in  a 
professional  capacity,  at  such  hospital,  dispensary,  or  other  charitable  institution  shall 
be  taken  before  a  referee  appointed  by  a  judge  of  the  court  in  which  such  action  is 
pending;  provided,  however  that  any  judge  of  such  court  at  any  time  in  his  discretion 
may,  nothwithstanding  such  deposition,  order  that  a  subpoena  issue  for  the  attendance 
and  examination  of  such  physician  or  surgeon  or  a  professional  or  registered  nurse 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order  shall  be  served,  together 
with  the  subpoena.  Sections  eight  hundred  and  seventy-two,  eight  hundred  and  seventy- 
three,  eight  hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight  hundred 
and  seventy-six,  eight  hundred  and  seventy-nine,  eight  hundred  and  eighty,  eight 
hundred  and  eighty-four  and  eight  hundred  and  eighty-six  of  this  code  apply  to  the 
examination  of  a  physician  or  surgeon  or  a  professional  or  registered  nurse  as  pre- 
scribed in  this  section.  The  waivers  herein  provided  for  must  be  made  in  open  court, 
on  the  trial  of  the  action,  or  proceeding,  and  a  paper  executed  by  a  party  prior  to  the 
trial,  providing  for  such  waiver  shall  be  insufficient  as  such  a,  waiver.  But  the  attor- 
neys for  the  respective  parties,  may  prior  to  the  trial,  stipulate  for  such  waiver,  and 
the  same  shall  be  sufficient  therefor. 

§    837.   When  -nritnesses  not  excused  from  testifying, 

A  competent  witness  shall  not  be  excused  from  answering  a  relevant  question,  on 
the  ground  only  that  the  answer  may  tend  to  establish  the  fact  that  he  owes  a  debt, 
or  is  otherwise  subject  to  a  civil  suit.  But  this  provision  does  not  require  a  witness 
to  give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or  misdemeanor,  or  to 
expose  him  to  a  penalty  or  forfeiture;  nor  does  it  vary  any  other  rule,  respecting  the 
examination  of  a  witness. 

§   838.   Evidence  of  party  may  be  rebntted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse  party,  orally  or  by 
deposition,  may  be  rebutted  by  other  evidence. 

Section  eight  hundred  and  thirty-nine  of  the  Code  relating  to  an  admission  by  a 
member  of  a  corporation,  and  section  eight  hundred  and  forty,  relating  to  a  seal  as 
presumptive  evidence  of  consideration,  have  both  been  noticed  elsewhere  in  this 
chapter. 

g   839.   Admission  by  member  of  corporation. 

The  admission  of  a  member  of  an  aggregate  corporation,  who  is  not  a  party,  shall  not 
be  received  as  evidence  against  the  corporation  unless  it  was  made  concerning  and  while 
engaged  in  a  transaction  in  which  he  was  the  authorized  agent  of  the  corporation; 
or  unless  it  was  made  while  a  member  of  such  corporation  and  testifying  as  a  witness 
concerning  a  transaction  of  the  corporation,  when  the  official  record  of  such  testimony 
shall  be  received.     (Amended  by  L.  1903,  ch.  384.) 

§   840.   Seal,  presumptive  evidence  of  consideration. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is  only  presumptive 
evidence  of  a  sufficient  consideration,  which  may  be  rebutted,  as  if  the  instrument  was 
not  sealed.     (Amended  by  L.  1877,  ch.  416.) 
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§    841.   Presumption  of  death  in  certain  cases. 

A  person  possessed  of  personal  property  in  this  state  or  upon  whose  life  an  estate 
in  real  property  depends,  who  remains  without  the  United  States,  or  absents  himself 
in  the  state  or  elsewhere  for  seven  years  together,  is  presumed  to  be  dead  in  an  action 
or  special  proceeding  concerning  such  property  or  the  administration  of  the  estate  of 
such  persons,  unless  it  is  affirmatively  proved  that  he  was  alive  within  that  time.  And 
where  in  any  action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the  sale 
of  real  property  is  or  has  been  paid  into  court,  or  paid  to  the  treasurer  of  any  county 
for  any  unknown  heirs,  and  has  remained  unclaimed  for  twenty-five  years,  after  such 
payment  by  any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after  such 
payment  raises  the  presumption  of  the  death  of  such  unknown  heirs  at  the  time  of  the 
sale  of  such  real  property  and  before  such  payment,  and  after  the  lapse  of  twenty-five 
years  after  such  payment  it  shall  be  presumed  that  there  were  no  such  unknown  heirs 
living  at  the  time  of  such  sale  or  payment,  and  in  any  action  or  proceeding  taken  for 
the  purpose  of  distributing  and  paying  over  such  proceeds,  all  such  unknown  heirs  are 
presumed  and  they  shall  be  presumed  to  have  been  dead  at  the  time  of  such  sale  and 
before  such  payment  into  court,  or  to  the  treasurer  of  any  county.  (Amended  by  L. 
1889,  ch.  40;  L.  1891,  ch.  364;  L.  1918,  ch.  318.) 

§   841 -a.   Testimony  of  surveyor  and  proof  of  standard  of  measurement. 

No  surveyor  shall  give  evidence  in  any  cause  depending  in  any  of  the  courts  of  this 
state,  or  before  arbitrators,  respecting  the  survey  or  measurement  of  lands  which  he 
may  have  made,  unless  if  required,  either  such  surveyor  shall  make  oath  or  it  shall 
otherwise  be  shown  that  the  chain  or  measure  used  by  him  was  conformable  to  the 
standards  of  the  state  which  were  the  standards  of  the  state  at  the  time  such  survey 
was  made.  An  official  certificate  of  any  state,  county,  city,  village  or  town  sealer 
elected  or  appointed  pursuant  to  the  laws  of  this  state,  or  the  oath  of  such  surveyor, 
that  such  chain  or  measure  conformed  to  the  state  standard  which  shall  have  been 
furnished  any  such  sealer  pursuant  to  the  provisions  of  the  laws  of  this  state,  shall 
be  prima  facie  evidence  of  such  conformity,  and  an  official  certificate  made  by  any 
such  sealer  that  the  implement  used  in  measuring  such  chain  or  other  measure  was 
the  one  provided  under  such  laws  for  such  purposes,  shall  be  prima  facie  evidence  of 
that  fact.      (Added  by  L.  1909,  ch.  65.) 

g    S41-b.    Trial  and  burden  of  proof  of  contributory  negligence. 

On  the  trial  of  any  action  to  recover  damages  for  causing  deach  the  contributory 
negligence  of  the  person  killed  shall  be  a  defense,  to  be  pleaded  and  proven  by  the 
defendant.      (Added  by  L.  1913,  ch.  228.) 

§   S41-b.   Recitals  as  to  heirship  in  deeds. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  hereafter  brought,  in  any  of 
the  courts  of  this  state,  any  deed,  mortgage,  lease,  release,  power  of  attorney,  or  other 
instrument  more  than  thirty  years  old,  executed  for  the  purpose  of  transferring  the 
title  to  or  interest  in  lands,  tenements  or  hereditaments  situated  within  this  state, 
which  contains  recitals  that  the  grantors,  grantees,  or  either,  or  both,  are  the  heirs- 
at-law  of  a  prior  owner  of  the  title  or  interest  described  in  said  instrument,  shall  be 
presumptive  evidence  of  said  heirship  as  therein  recited,  if  such  instrument  be  duly 
acknowledged  or  witnessed  and  proved  in  any  manner  required  or  permitted  at  the 
date  of  the  execution  thereof,  and  be  duly  recorded  in  any  county  where  any  part  of 
the  lands  described  therein  shall  be  located,  or  duly  recorded  in  the  office  of  the 
secretary  of  state  of  the  state  of  New  York.     (Added  by  L.  1913,  ch.  395.) 

18 
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§  21.  Statutory  provisions  as  to  documentary  evidence. 

The  Code  of  Civil  Procedure  also  contains  important  provisions  in 
respect  to  the  proof  which  will  entitle  certain  documents  and  papers  to  be 
received  in  evidence  in  the  absence  of  oral  proof;  and  also  the  proof 
requisite  to  entitle  a  copy  of  a  public  document  to  be  received  in  evidence 
in  place  of  the  original.    These  provisions  are  as  follows : 

§   921.   Certain  official  certificate  evidence. 

Where  the  oflScer,  to  whom  the  legal  custody  of  a  paper  belongs,  certifies,  under  his 
hand  and  ofiicial  seal,  that  he  has  made  diligent  examination,  in  his  oflSce,  for  the 
paper,  and  that  it  cannot  be  found,  the  certificate  is  presumptive  evidence  of  the  facts 
so  certified,  as  if  the  ofiicer  personally  testified  to  the  same. 

§   922.   Certificate,  etc.,  on  file,  evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special  provision  of  law,  to  make 
a  certificate  or  an  affidavit,  touching  an  act  performed  by  him,  or  to  a  fact  ascertained 
by  him,  in  the  course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public  oflice 
of  the  state;  the  certificate  or  affidavit,  so  filed  or  deposited,  or  an  exemplified  copy 
thereof,  is  presumptive  evidence  of  the  facts  therein  alleged,  except  where  the  effect 
thereof  is  declared  or  regulated,  by  special  provision  of  law. 

§   923.   Notary's  certificate,  evidence. 

The  certificate  of  a  notary  public  of  the  state,  under  his  hand  and  seal  of  office, 
of  the  presentment  by  him,  for  acceptance  or  payment,  or  of  the  protest,  for  non- 
acceptance  or  non-payment,  of  a  promissory  note  or  bill  of  exchange,  or  of  the  service 
of  notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode  of  giving  the 
notice,  the  reputed  place  of  residence  of  the  party  to  whom  it  was  given,  and  the  post- 
office  nearest  thereto;  is  presumptive  evidence  of  the  facts  certified,  unless  the  party, 
against  whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his  pleading,  or 
within  ten  days  after  joinder  of  an  issue  of  fact,  an  original  affidavit,  to  the  effect, 
that  he  has  not  received  notice  of  non-acceptance,  or  of  non-payment  of  the  note  or 
bill.  A  verified  answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of  this 
section. 

§   924.   Notary's  protest  and  memorandum,  where   evidence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  state,  or  of  his  absence 
or  removal,  so  that  his  personal  attendance,  or  his  testimony,  cannot  be  procured,  in 
any  mode  prescribed  by  law,  his  original  protest,  under  his  hand  and  official  seal,  the 
genuineness  thereof  being  first  duly  proved,  is  presumptive  evidence  of  a  demand  of 
acceptance,  or  of  payment,  therein  stated;  and  a  note  or  memorandum,  personally 
made  or  signed  by  him,  at  the  foot  of  a  protest,  or  in  a  regular  register  of  official  acts 
kept  by  him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or  non-payment 
was  sent  or  delivered,  at  the  time,  and  in  the  manner,  stated  in  the  note  or 
memorandum. 

§   925.   Proof  of  presentment,  etc.,  of  foreign  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a  promissory  note  or  bill  of 
exchange,  payable  in  another  state,  or  in  a  territory,  or  foreign  country,  or  of  a 
protest  of  the  note  or  bill,  for  non-acceptance,  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in  any  manner  authorized 
by  the  laws  of  the  state,  territory,  or  country,  where  it  was  payable. 
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§   926.   AfB.daTit  of  printer,  etc.,  evidence. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  published  within  the  state, 
or  of  his  foreman  or  principal  clerk,  showing  the  publication  of  a  notice  or  other 
advertisement,  authorized  or  required,  by  a  law  of  the  state,  to  be  published  in  that 
newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other  advertisement,  may  be 
read  in  evidence;  and  is  presumptive  evidence  of  the  publication,  and,  also,  of  the 
matters  stated  therein,  showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  is  required  by  law  to  be 
filed,  unless  it  has  been  duly  filed ;  or  to  a  case,  where  the  mode  of  proving  a  publication 
is  otherwise  specially  prescribed  By  law. 

§   927.   Affidavit  of  service  of  notice. 

Where  it  is  necessary  upon  the  trial  of  an  action,  to  prove  the  service,  posting  or 
affixing,  of  a  notice,  an  affidavit,  showing  the  service,  posting  or  affixing,  to  have  been, 
made  by  the  person  making  the  affidavit,  is  presumptive  evidence  of  the  service,  posting 
or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or  that  his  personal  attendance 
cannot  be  compelled,  with  due  diligence. 

§   928.   Marriage  certificate,  evidence. 

An  original  certificate  of  a  marriage,  within  the  state,  made  by  the  minister  or 
magistrate  by  whom  it  was  solemnized;  the  original  entry  thereof,  made,  pursuant  to 
law,  in  the  office  of  the  clerk  of  a  city  or  a  town  within  the  state;  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence  of  the  marriage. 

[Under  the  general  statutes  of  this  state  copies  of  the  records  of  marriages  including 
the  license  and  certificate  of  marriage,  and  all  other  records  pertaining  thereto  duly 
certified  by  the  clerk  of  the  county  where  the  same  are  recorded  under  his  official  seal 
shall  be  evidence  in  all  courts.  Domestic  Relations  Law,  %  23;  Chap.  19,  Consolidated 
Laws.'] 

§   929.   Books  of  foreign  corporation,   ts-hen   evidence. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a  foreign  corporation,  the 
book  or  books  of  the  corporation  may  be  used  for  that  purpose,  as  presumptive  evidence, 
whether  any  or  all  of  the  parties  are  or  are  not  members  of  the  corporation. 

§   930.   When  a  copy  thereof  is  evidence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed  in  the  last  section,  a. 
copy  thereof,  or  of  an  entry  therein,  verified  as  prescribed  in  the  next  section,  may 
be  used,  with  like  effect  as  the  original  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of  his  intention,  specifying 
briefly  the  nature  of  the  evidence  proposed  to  be  given.  But  this  and  the  next  section 
do  not  apply,  where  the  foreign  corporation  is  a  party  to  the  action,  and  seeks  to 
prove  its  own  act  or  transaction,  in  its  own  behalf. 

§   931.  How  copy  to  be  verified. 

The  copy  must  be  verified  by  the  deposition,  taken  as  prescribed  by  law,  or  the  oral 
testimony,  taken  at  the  trial,  of  the  person  who  made  it,  or  of  a  person  who  has 
examined  and  compared  it  with  the  original  book,  or  the  entry  therein.  The  witness 
must  testify  that  the  copy  produced  is  correct;  that  he  made  it,  or  compared  it  with 
the  original;  and  that  he  then  knew  that  the  original  book  so  copied,  or  containing 
the  entry,  was  the  book  of  the  corporation;  or  that  it  was  then  acknowledged  to  him 
to  be  such,  by  an  officer  or  receiver  of  the  corporation,  or  a  person  having  the  custody 
thereof,  naming  the  person  who  made  the  acknowledgment;  and  he  must  specify  where, 
and  in  whose  custody,  the  original  was  then  kept. 
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§    931-a.   Copy   of  designation  of  person  upon  -nrhom   to   make   service,  as 
evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom  to  make  service  filed 
by  a  foreign  corporation  as  provided  in  section  sixteen  of  the  general  corporation  law 
accompanied  with  a  certificate  that  it  has  been  revoked,  is  presumptive  evidence  of 
the  execution  thereof,  and  conclusive  evidence  of  the  authority  of  the  officer  executing  it. 

§  931-11.   Recital   in   order,   resolution   or   record   of   public   officers,   board 
or  body  presumptive  evidence  of  certain  facts. 

A  recital  in  any  order,  resolution  or  other  record  of  any  proceeding  of  a  meeting 
referred  to  in  section  forty-one  of  the  general  construction  law  that  such  meeting  had 
been  held  or  adjourned  as  provided  in  said  section  or  that  it  had  been  held  upon  notice 
to  the  members,  as  therein  provided,  shall  be  presumptive  evidence  thereof. 

§   931-c.    [Added,  1909.]  Extracts  from  books  and  records  of  comptroller's 
office  as  evidence. 

The  state  comptroller  is  hereby  authorized  to  furnish  extracts  from  the  books  and 
records  of  his  office  in  reference  to  any  lot,  piece  or  parcel  of  land,  certifying  that 
such  extract  contains  all  that  is  stated  in  such  book  or  record  relating  to  such  lot, 
piece  or  parcel  of  land,  and  such  certified  extract  may  be  read  in  evidence  in  all  courts 
and  proceedings  with  the  same  effect  as  the  original  book  or  record. 

§   932.   Statutes,  etc.,  how  proved. 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  the  state,  may  be  read  in 
evidence  from  a  newspaper,  designated  as  prescribed  by  law,  to  publish  the  same,  until 
six  months  after  the  close  of  the  session  at  which  it  was  passed;  and  at  any  time 
,  from  a  volume  printed  under  the  direction  of  the  secretary  of  state.  To  entitle  any 
copy  of  a  law  published,  other  than  those  published  under  the  direction  of  the  secretary 
of  state,  to  be  read  in  evidence,  there  shall  be  contained  in  the  same  book  or  pamphlet, 
a  printed  certificate  of  the  secretary  of  state,  that  such  copy  is  a  correct  transcript  of 
the  text  of  the  original  laws.  For  such  certificate  the  secretary  of  state  shall  collect 
such  a  fee  as  he  shall  deem  just  and  reasonable. 

§   933.    Copies    of   records   and   papers   in    certain    offices,    presumptive   evi- 
dence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant  to  law,  in  a  public  ofiice 
of  the  state,  the  officer  having  charge  of  which  has,  pursuant  to  law,  an  official  seal; 
or  with  the  clerk  of  a,  court  of  the  state;  or  with  the  clerk  or  secretary  of  either  house 
of  the  legislature,  or  of  any  other  public  body  or  public  board,  created  by  authority 
of  a  law  of  the  state,  and  having,  pursuant  to  law,  a  seal;  or  a  transcript  from  a 
record,  kept,  pursuant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  secretary, 
is  evidence,  as  if  the  original  was  produced.  But  to  entitle  it  to  be  used  in  evidence, 
it  must  be  certified  by  the  clerk  of  the  court,  under  his  hand  and  the  seal  of  the  court; 
or  by  the  officer  having  the  custody  of  the  original ;  or  his  deputy  or  clerk,  appointed 
pursuant  to  law,  under  his  official  seal  and  the  hand  of  the  person  certifying,  or  by 
the  presiding  officer,  secretary,  or  clerk  of  the  public  body  or  board,  appointed,  pursuant 
to  law,  under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or  secretary  of 
either  house  of  the  legislature,  under  the  official  seal  of  the  body  or  board. 

§   934.   Copies  of  papers  filed  with  town  clerk. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  the  town  clerk,  or  a  tran- 
script from  a  record  kept  therein,  pursuant  to  law  certified  by  the  town  clerk  is 
evidence,  with  like  effect  as  the  original. 
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§    935.    Conveyance,  when  acknoirledged,  or  record,  or  transcript  of  record, 
evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified  in  the  manner  prescribed  by 
law,  to  entitle  it  to  be  recorded  in  the  county  where  it  is  offered,  is  evidence,  without 
further  proof  thereof.  Except  as  otherwise  specially  prescribed  by  law,  the  record  of 
a  conveyance,  duly  recorded,  within  the  state,  or  a  transcript  thereof,  duly  certified 
is  evidence,  with  like  effect  as  the  original  conveyance. 

§   936.   Such  evidence  may  be  rebutted. 

The  certificate  of  the  acknowledgement,  or  of  the  proof  of  a  conveyance,  or  the  record, 
or  the  transcript  of  the  record,  of  such  a  conveyance,  is  not  conclusive;  and  it  may 
be  rebutted,  and  the  effect  thereof  may  be  contested,  by  a  party  affected  thereby.  If  it 
appears  that  the  proof  was  taken  upon  the  oath  of  an  interested  or  incompetent  witness, 
the  conveyance,  or  the  record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 

§   937.   What  instruments   may  be  achno-wledged. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange,  or  a  last  will,  may  be 
acknowledged,  or  proved,  and  certified,  in  the  manner  prescribed  by  law  for  taking  and 
certifying  the  acknowledgement  or  proof  of  a  conveyance,  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  property. 

§   938.   Justice's  docket  and  transcript  evidence  before  him. 

The  docket-book  of  a  justice  of  the  peace,  within  the  state,  or  a  transcript  thereof 
certified  by  him,  is  evidence  before  him,  of  any  matter  required  by  law  to  be  entered 
by  him  therein. 

§   939.   Transcript  from  justice's  docket,  evidence  generally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace  within  the  state,  sub- 
scribed by  him,  and  authenticated  by  a  certificate  of  the  clerk  of  the  county  in  which 
the  justice  resides,  under  his  hand  and  official  seal,  to  the  effect  that  the  person 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment  therein  mentioned,  a 
justice  of  the  peace  of  that  county;  and  that  the  clerk  is  acquainted  with  his  hand- 
writing and  verily  believes  that  the  signature  to  the  transcript  is  genuine,  is  evidence 
of  any  matter  stated  in  the  transcript,  which  is  required  by  law  to  be  entered  by  the 
justice  in  his  docket-book. 

§   940.   Other  proof  of  proceedings  before  justice. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding  instituted,  before  a 
justice  of  the  peace  within  the  state,  may  also  be  proved  by  the  oath  of  the  justice. 
In  case  of  his  death  or  absence,  they  may  be  proved  by  the  original  minutes  of  the 
proceedings  kept  by  him  pursuant  to  law,  accompanied  with  proof  of  his  handwriting; 
or  by  a  copy  of  the  minutes,  sworn  to  by  a  competent  witness  as  having  been  com- 
pared with  the  original  entries,  with  proof  that  those  entries  were  in  the  handwriting 
of  the  justice. 

§   941.   Ordinances,  etc.,  of  cities,  villages,  etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the  common  council  of 
a  city,  or  of  the  board  of  trustees  of  an  incorporated  village  or  of  a  local  board  of 
health  of  a  city,  town  or  incorporated  village,  or  of  a  board  of  supervisors  within  the 
state,  may  be  read  in  evidence,  either  from  a  copy  thereof  certified  by  the  city  clerk, 
village  clerk,  clerk  of  the  common  council,  clerk  or  secretary  of  the  local  board  of 
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health  or  clerk  of  the  board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city  or  the  board  of  trustees  of  the  village  or  the  local 
board  of  health  of  the  city,  town  or  village,  or  the  board  of  supervisors. 

§   941 -a.   Proof  of  colonial  statutes. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes  transmitted  to  the 
legislature  by  the  cpmmissioners  of  statutory  revision,  pursuant  to  chapter  one 
hundred  and  twenty-five  of  the  laws  of  eighteen  hundred  and  ninety-one,  shall  be 
■evidence  in  any  action  or  proceeding,  and  of  the  same  force  and  effect  as  though  the 
original  was  produced,  if  it  appears  from  such  publication  that  such  statute  was 
copied  from  the  original. 

:§   942.   Printed  copies  of  la-ws  of  another  state. 

A  printed  copy  of  a  statute  or  other  written  law  of  another  state,  or  of  a  territory, 
or  of  a  foreign  country,  or  a  printed  copy  of  a  proclamation,  edict,  decree  or  ordinance, 
by  the  executive  power  thereof,  contained  in  a  book  or  publication  purporting  or  proved 
to  have  been  published  by  the  authority  thereof  or  proved  to  be  commonly  admitted 
as  evidence  of  the  existing  law  in  the  judicial  tribunals  thereof  is  presumptive  evidence 
of  the  statute,  law,  proclamation,  edict,  decree  or  ordinance.  The  unwritten  or  common 
law  of  another  state,  or  of  a  territory,  or  of  a  foreign  country,  may  be  proved  as  a  fact 
by  oral  evidence.  The  books  of  reports,  of  cases  adjudged  in  the  courts  thereof,  must 
also  be  admitted  as  presumptive  evidence  of  the  unwritten  or  common  law  thereof. 

§   943.   Copies  of  records  of  the  TTnited  States  courts. 

A  copy  of  the  record,  or  any  other  proceeding  of  a  court  of  the  United  States,  ia 
evidence,  when  certified  by  the  clerk  or  officer  in  whose  custody  it  is  required  by  law 
to  be. 

§   944.   Certified   copies   of   papers   on   file   in   departments   of   government 
of  the  TTnited  States. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department  of  the  government  of 
the  United  States,  is  evidence,  when  certified  by  the  head,  or  acting  chief  officer,  for  the 
time  being,  of  that  department;  or  when  certified  by  the  officer  in  whose  charge  it  is, 
pursuant  to  a  statute  of  the  United  States,  or  otherwise  in  accordance  with  a  statute 
of  the  United  States,  relating  to  certifying  the  same.  A  certificate  of  the  director  or 
other  officer  in  charge  of  the  census  of  the  United  States,  attested  by  the  secretary  of 
the  interior,  stating  the  population  of  any  part  of  the  United  States,  or  giving  the 
result  of  said  census  otherwise  shall  be  received  as  prima  facie  evidence  of  such  facts. 
The  record  of  the  observations  of  the  weather,  taken  under  the  direction  of  the  signal 
service  of  the  United  States,  when  certified  by  the  officer  in  charge  thereof,  at  the  place 
where  they  were  taken  and  are  kept,  is  prima  facie  evidence  of  the  matters  of  fact 
stated  therein. 

The  records  of  the  observation  of  the  weather  taken  at  the  arsenal  in  Central  park 
under  the  direction  of  the  meterological  and  astronomical  observatory  of  the  city  of 
New  York,  when  duly  certified  by  the  official  in  charge  thereof,  or  his  deputy,  shall  be 
presumptive  evidence  of  the  facts  set  forth  therein,  and  shall  be  received  in  evidence 
on  the  trial  of  any  action  in  all  the  courts  of  this  state. 

g  945.  Record  of  bill  of  sale,  etc.,  of  vessels. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation  or  conveyance  of  a  vessel  belong- 
ing to  a  port  or  place  within  the  United  States,  recorded  in  the  office  of  the  collector 
of  customs  where  the  vessel  is  registered  or  enrolled,  which  was  acknowledged  or  proved 


EVIDENCE.  2Y9 

before  it  was  recorded,  in  like  manner  as  a  deed  to  be  recorded  within  the  state;  or  a 
transcript  of  such  record  duly  certified  by  the  collector,  is  evidence  with  the  like  effect 
as  the  original.  . 

§   946.   Conveyance  of  land  iiritliout  the  state. 

A  conveyance  of  real  property,  situate  without  the  state,  acknowledged,  or  proved, 
and  certified,  in  like  manner  is  a  deed  to  be  recorded  within  the  county  wherein  it  is 
offered  in  evidence,  is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  another  state.  A  conveyance  of  real  property,  situated  within 
another  state,  or  a  territory  of  the  United  States,  which  has  been  duly  authenticated, 
according  to  the  laws  of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 

§    947.   Exemplification  of  record  of  conveyance  of  land  -nritliont  the  state. 

An  exemplification  of  the  record  of  a  conveyance  of  real  property  situated  without  the 
state,  and  within  the  United  States  which  has  been  recorded  in  the  state  or  territory, 
where  the  real  property  is  situated,  pursuant  to  the  laws  thereof,  when  certified  under 
the  hand  and  seal  of  the  officer,  having  the  custody  of  the  record,  is,  if  the  original 
cannot  be  produced,  presumptive  evidence  of  the  conveyance,  and  of  the  due  execution 
thereof. 

§   948.   Transcript  of  docket,  etc.,  of  justice  of  adjoining  estate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace  within  an  adjoining  state, 
of  a  judgment  rendered  by  him;  a  transcript  of  his  minutes  of  the  proceedings  in  the 
cause,  previous  to  the  judgment;  or  of  an  execution  issued  thereon;  or  of  the  return  of 
an  execution;  when  subscribed  by  the  justice,  and  authenticated  as  prescribed  in  the 
next  section,  is  presumptive  evidence  of  his  jurisdiction  in  the  cause,  and  of  the  mat- 
ters shown  by  the  transcript. 

§   949.   Id.;  how  authenticated. 

Such  a  transcript  must  be  authenticated  by  a  certificate  of  the  justice,  annexed 
thereto,  to  the  effect,  that  it  is  in  all  respects  correct,  and  that  he  had  jurisdiction  of 
the  cause;  and  also  by  a  certificate  of  the  clerk  or  prothontary  of  the  county,  in  which 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under  his  hand  and  seal 
of  the  court  of  common  pleas,  or  other  county  court  of  the  county,  to  the  effect  that 
the  person,  subscribing  the  certificate  attached  to  the  transcript,  was,  at  the  date  of 
the  judgment,  a  justice  of  the  peace  of  that  county;  and  that  the  signature  thereto 
is  in  his  own  handwriting. 

§   950.   Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority  to  render  the  judg- 
ment, may  also  be  proved,  by  the  production  of  the  docket,  or  of  a  copy  of  the  judgment 
or  other  proceedings ;  and  the  oral  testimony  of  the  justice  to  the  truth  and  correctness 
thereof,  and  to  his  authority  to  render  the  judgment. 

§   951.   Proof  may  he  rehutted. 

The  last  three  sections  do  not  prevent  the  Introduction  of  evidence  to  controvert  any 
of  the  proof,  in  relation  to  the  validity  of  a  judgment  therein  specified. 

§   952.   Copies  of  records  of  courts  of  foreign  conntries;  how  authenticated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a  foreign  country,  is 
evidence  when  authenticated  as  follows : 
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1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court  affixed,  or 
of  the  officer  iu  whose  custody  the  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  magistrate  of  the  court  to  the 
effect,  that  the  person,  so  attesting  the  record,  is  the  clerk  of  the  court;  or  that  he  is 
the  officer,  in  whose  custody  the  record  is  required  by  law  to  be  kept;  and  that  his 
signature  to  the  attestation  is  genuine. 

3.  By  the  certiiicate,  under  the  great  or  principal  seal  of  the  government,  under 
whose  authority  the  court  is  held,  of  the  secretary  of  state,  or  other  officer  having 
the  custody  of  that  seal,  to  the  eflfect,  that  the  court  is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction;  and  that  the  signature  of  the  chief- judge  or 
presiding  magistrate,  to  the  certificate  specified  in  the  last  subdivision  is  genuine. 

§    953.    Other  proofs. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a,  court  of  a  foreign  country, 
attested  by  the  seal  of  the  court,  in  which  it  remains,  must  also  be  admitted  in  evidence, 
upon  due  proof  of  the  following  facts : 

1.  That  the  copy  oflFered  has  been  compared  by  the  witness  with  the  original,  and  is 
an  exact  transcript  of  the  whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  custody  of  the  clerk  of  the 
court,  or  other  officer  legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine. 

§   954.    This   article   does   not   declare   efFect  of  record. 

Nothing  in  this  article  is  to  be  construed,  as  declaring  the  eflfect  of  a  record  or  other 
judicial  proceeding  of  a  foreign  country,  authenticated  so  as  to  be  evidence. 

§   955.  Public   records  in  New  York   county. 

All  maps,  surveys  and  official  records,  which  shall  have  been  on  record  or  on  file  in 
the  office  of  either  the  register  of  the  city  and  county  of  New  York,  or  the  surrogate 
of  said  city,  or  any  of  the  courts  of  record  of  said  city,  or  the  clerk  of  the  city  and 
county  of  New  York,  or  any  of  the  departments  of  said  city  as  enumerated  in  section 
thirty-four  of  the  New  York  city  consolidation  act,  or  in  the  office  of  the  registers,  sur- 
rogates, commissioners  of  public  works,  or  kindred  department,  or  park  department,  for 
a  period  of  twenty  years  or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence 
of  their  contents,  and  shall  be  receivable  in  evidence  as  such  upon  any  trial  in  any  of 
the  courts  of  this  state  in  any  controversy  pending  therein,  between  any  parties. 

§   956.   Documents   from   foreign   countries;   h.ovr  authenticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  record  or  on  file  in  a 
public  office  of  a  foreign  country,  certified  according  to  the  form  in  use  in  that  country, 
is  evidence  when  authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  commis.sioner  appointed  by 
the  governor  to  take  the  proof  or  acknowledgment  of  deeds  in  that  country,  to  the  effect 
that  the  patent,  record  or  document  is  of  record  or  on  file  in  the  public  office,  and  that 
the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secretary  of  state,  annexed 
to  that  of  the  commissioner,  to  the  same  effect  as  prescribed  by  law  for  the  authenti- 
cation of  the  certificate  of  such  a  commissioner,  upon  a  conveyance  to  be  recorded  within 
the  state.  The  certificate  of  the  commissioner,  thus  authenticated,  is  presumptive 
evidence  that  the  copy  of  the  patent,  record  or  document  is  certified  according  to  the 
form  in  use  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular  officer  of  the  United 
States  to  the  effect  that  the  patent,  record  or  document  is  of  record  or  on  file  in  the 
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public  office  and  certified  according  to  the  form  in  use  in  tlie  foreign  country,  and  a 
copy  of  a  patent,  record  or  other  document  so  authenticated  is  presumptive  evidence 
that  the  same  is  certified  according  to  the  form  in  use  in  the  foreign  country. 
(Amended  by  L.  1912,  ch.  97,  in  effect  April  3,  1912.) 

§   957.   Form,  of  certificate  to  copies. 

Where  the  transcript,  exemplification,  or  certified  copy  of  a  record  or  other  paper,  ia 
declared  by  law  to  be  evidence,  and  special  provision  is  not  made  for  the  form  of  the 
certificate,  in  the  particular  case,  the  person,  authorized  to  certify,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  original,  and  that  it  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  the  original. 

§   958.   Certificate  must  be  sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody  an  original  paper,  speci- 
fied in  the  last  section,  is  required  to  be,  by  the  laws  of  the  state,  or  of  another  state, 
or  of  the  United  States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has,  pursuant 
to  those  laws,  an  official  seal,  the  certificate  must  be  attested  by  that  seal.  If  the 
certificate  is  made  by  the  clerk  of  a  county,  within  the  state,  it  must  be  attested  by  the 
seal  of  the  county. 

§   959.   Qualification  of  last  section. 

The  last  section  does  not  require  the  seal  of  a  court  to  be  affixed  to  a  certified  copy 
of  an  order,  or  of  a  paper  filed  therein,  or  entry  made,  where  the  copy  is  used  in  the 
same  court,  or  before  an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used  in  a 
circuit  court,  or  a  court  of  oyer  and  terminer. 

§   960.   Evidence,   in   actions    for   recovery    of,   injury   to,    etc.,   unoccupied 
lands  and  timber  thereon. 

In  all  actions  to  recover  the  possession  of,  or  otherwise  to  determine  the  title  to,  or, 
for  trespass  upon  or  injury  to  unoccupied  lands,  timber,  trees  or  underwood  thereon, 
except  an  action  in  which  any  county  or  any  state  or  county  officer,  board  or  commis- 
sion is  a  party  defendant,  the  plaintiff  may  show  an  unbroken  chain  of  title  or  convey- 
ance of  the  land  to  himself  for  thirty  years  next  preceding  the  commencement  of  the 
action,  or  if  an  action  for  trespass,  next  preceding  the  commission  of  the  trespass  or 
injury,  and  such  proof  shall  be  presumptive  evidence  of  ownership  at  the  times  respect- 
ively, of  the  commencement  of  such  action  or  commission  of  such  trespass  or  injury,  but 
such  presumption  may  be  rebutted  by  the  defendant  by  showing  ownership  of  said  lands 
at  the  times  respectively,  of  the  commencement  of  said  action  or  the  commission  of  said 
trespass  or  injury,  in  some  person  other  than  the  plaintiff. 

§  961.   Searcbing  records  in  tbe  surrogate's  offices  and  certifying  in  regard 
thereto. 

A  surrogate's  clerk  must,  upon  request,  and  upon  payment  of,  or  offer  to  pay,  the  fees 
allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a 
county  clerk  for  a  similar  service,  diligently  search  the  files,  papers,  records,  and  dockets 
in  the  surrogate's  office ;  and  either  make  one  or  more  transcripts  therefrom,  and  certify 
to  the  correctness  thereof,  and  to  the  search,  or  certify  that  a  document  or  paper  cannot 
be  found  in  such  office. 

§   961-a.   Determining  age  of  child. 

Whenever  in  any  proceeding  or  trial  it  becomes  necessary  to  determine  the  age  of  a 
child,  such  child  may  be  produced  and  exhibited  to  enable  the  magistrate,  court  or 
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jury  to  determine  its  age  by  personal  inspection;  and  such  court  or  magistrate  may 
direct  an  examination  by  one  or  more  physicians,  whose  opinion  shall  also  be  compe- 
tent evidence  upon  the  question  of  such  age. 

§  961-T).   Proof    of    xrritten    instrnments     where     there     are     subscribing 
iritnesses. 

Except  in  the  case  of  written  instruments  to  the  validity  of  which  a  subscribing  wit- 
ness, or  subscribing  witnesses,  is,  or  are  necessary,  whenever,  upon  the  trial  of  any 
action,  or  upon  the  hearing  of  any  judicial  proceeding,  a  written  instrument  is  oflFered 
in  evidence,  to  which  there  is  a  subscribing  witness,  it  shall  not  be  necessary  to  call 
such  subscribing  witness,  but  such  instrument  may  be  proved  in  the  same  manner  as  it 
might  be  proved  if  there  were  no  subscribing  witness  thereto. 

§  961-c.   Proof  of  payments  by  a  municipal  corporation  or  officer  thereof. 

In  any  action  or  proceeding  now  pending  or  hereafter  to  be  brought  in  any  of  the 
courts  of  this  state,  the  payment  of  any  sum  of  money  by  a  municipal  corporation,  or 
an  officer  thereof,  may  be  proved  by  a  receipt  purporting  upon  its  face  to  be  given 
therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no  further  or  other  proof 
shall  be  necessary  than  that  it  is  produced  from  the  files  of  the  office  of  the  chief  finan- 
cial officer  of  such  municipal  corporation,  or  from  the  files  of  the  office  of  the  person 
or  department  charged  with  the  duty  of  making  the  payment.  Every  such  receipt  so 
read  in  evidence  shall  be  presumptive  proof  of  the  fact  of  the  payment  to  the  person  by 
or  in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money  and  for  the  purpose 
therein  expressed.  But  no  such  receipt  shall  be  entitled  to  be  read  in  evidence  by 
virtue  of  the  provisions  of  this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be  offered  as  evidence. 
And  the  date  or  time  appearing  upon  its  face  shall  be  presumptive  proof  that  it  was 
given  at  such  date  or  time.  Nothing  in  this  section  contained  shall  be  held  to  prevent 
any  party  to  such  an  action  or  proceeding  from  proving  affirmatively  that  the  payment 
so  appearing  to  have  been  made  has  not  in  fact  been  made. 

§  961-d.  Proof  of  instrument  by  submitting  disputed  and  genuine  hand- 
urriting. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction  of  the 
court  to  be  the  genuine  handwriting  of  any  person,  claimed  on  the  trial  to  have  made 
or  executed  the  disputed  instrument,  or  writing  shall  be  permitted  and  submitted  to  the 
court  and  jury  in  like  manner 

g   961-e.   Proof  of  lost  execution  or  xrrit  under  irhich  sheriff's  sale  of  real 
property  vas  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at  least  twenty  years 
theretofore  real  property  has  been  sold  by  a  sheriff  for  enforcement  of  the  valid  lien 
thereon  of  a  duly  docketed  judgment,  and  that  a  certificate  of  the  sale  has  been  duly 
made  by  the  sheriff  and  filed,  and  that  a  conveyance  in  completion  of  the  purchase  has 
been  executed  and  recorded,  but  that  the  execution  or  writ  by  virtue  of  which  the  sale 
has  so  been  made  cannot  be  found  in  the  office  of  the  clerk  with  whom  the  same  should 
have  been  filed,  then  and  in  such  case  the  recital  of  or  reference  to  such  execution  or 
writ  contained  in  the  said  certificate,  or  in  the  said  conveyance,  or  in  the  record  thereof 
shall  be  prima  facie  evidence  of  the  said  execution  or  writ  and  of  the  issue  of  the  same 
as  against  any  party  whose  claim  of  title  is  not  shown  to  have  been  accompanied  or 
supported  by  peaceable  possession  of  the  premises  in  controversy  for  at  least  three  years 
immediately  preceding  the  commencement  of  the  action. 
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§   961-f.   Evidence  of  -weather  conditions. 

Any  record  of  the  observations  in  regard  to  the  conditions  of  the  weather,  or  in  regard 
to  the  amount  and  conditions  of  the  precipitation,  taken  under  the  direction  of  the  New 
York  State  weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form  of  and  pur- 
suant to  law  by  the  officer  in  charge  thereof  at  the  place  where  such  record  is  duly  filed, 
that  the  same  is  a  true  copy  of  such  record,  may  be  read  in  evidence  in  any  court  in  this 
State,  and  shall  be  prima  facie  evidence  of  the  facts  and  circumstances  therein  stated. 

§  962.   Saving  clause. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a  fact,  act,  record,  pro- 
ceeding, document  or  other  paper  or  writing,  according  to  the  rules  of  the  common  law, 
or  by  any  other  competent  proof. 

[The  title  fourth  referred  to  in  the  above  section  embraces  sections  nine  hundred  and 
fifty-seven  and  nine  hundred  and  sixty-two  both  inclusive.] 
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CHAPTEE  XIV. 

PEOCEDUBB    I3Sr    ACTIONS    GENEEAILT. 

Section    1.  Application  for  process. 

2.  Summons. 

3.  Order  of  arrest  to  accompany  summons. 

4.  Warrant  of  attachment  to  accompany  summons. 

5.  Requisition  to  replevy  to  accompany  summons. 

6.  Service  of  summons  and  accompanying  papers. 

7.  Proceedings  upon  return  day  of  summons. 

8.  Oflfer  of  judgment. 

9.  Pleadings. 

10.  Complaint  and  demurrer  to  complaint. 

11.  Answer  and  demurrer  threats. 

12.  Counter  claim. 

13.  Consequence  of  neglect  to  plead  counterclaim. 

14.  Answer  of  title. 

15.  Verified  pleadings. 

16.  Amendment  of  pleadings. 

17.  Adjournments. 

18.  Compelling  attendance  of  witnesses. 

19.  When  case  triable  without  jury. 

20.  Selection  of  jury. 

21.  The  trial  and  its  incidents. 

22.  Decision  and  judgment. 

23.  Minutes  of  trial  and  docket  of  justice. 

24.  Executions. 

25.  Levy  and  sale  under  execution. 

26.  Property  exempt  from  execution. 

27.  Garnishee  of  wages  or  income. 

§  1.  Application  for  process. 

Ordinarily  the  statement  made  to  a  justice  of  the  peace  of  the  supposed 
cause  of  action  of  the  person  requesting  the  issuing  of  a  summons  for 
the  commencement  of  an  action  is  as  strong  as  the  actual  facts  will  war- 
rant, and  is  not  entirely  impartial  and  unbiased.  While  the  amount 
involved  in  the  proposed  controversy  may  not  be  large,  the  importance  of 
the  principle  involved  is  not  usually  underrated  by  the  party.  Difficult 
and  perplexing  questions  of  law  are  often  presented  to  a  justice  of  the 
peace  for  determination  that  require  careful  consideration;  but  these 
questions  are  to  be  determined  from  the  facts  presented  under  oath  upon 
the  trial.  It  is  not  the  time  nor  the  province  of  the  justice  to  attempt  to 
determine  any  question  likely  to  arise  upon  the  trial  on  the  application 
made  to  him  for  the  summons  to  commence  an  action.    He  will  discharge 
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his  full  duty  on  that  ooca&ion  by  issuing  the  procees  and  assessing  the 
applicant  for  the  legal  fees.  The  justice  should  never  allow  himself  to 
become  the  legal  advisor  of  the  proposed  plaintiff,  or  to  be  influenced  in 
any  degree  by  statements  made  to  him  out  of  court.  The  party  to  be  sued 
may  have  the  right  of  the  controversy,  and  is  at  least  entitled  to  the 
unprejudiced  judgment  of  the  court  when  his  side  of  the  case  is  presented. 

It  is  always  proper  for  the  justice  so  far  to  inform  himself  as  to  the 
nature  of  the  proposed  action  as  to  enable  him  to  determine  whether  the 
cause  of  action  is  one  of  which  he  has  jurisdiction.  The  question  of 
jurisdiction  may  depend  upon  the  nature  of  the  action,  the  amount 
involved  or  sought  to  be  recovered  or  the  residence  of  the  parties  plaintiff 
or  defendant,  but  never  upon  the  question  whether  the  facts  which  the 
plaintiff  may  prove  will  sustain  the  proposed  action.  The  limitations 
upon  the  jurisdiction  of  a  justice  of  the  peace,  and  the  cases  in  which 
jurisdiction  is  expressly  conferred,  have  been  considered  in  a  preceding 
chapter. 

The  justice  may  also  properly  consider  whether  he  is  disqualified  from 
sitting  in  or  taking  any  part  in  the  decision  of  the  action  by  reason  of 
interest  therein,  or  by  reason  of  relationship  by  consanguinity  or  affinity 
to  any  of  the  parties  within  the  sixth  degree.  (Judiciary  Law,  §  15.)  If 
the  justice  is  disqualified  to  sit  in  the  cause  by  reason  of  consanguinity  to 
one  of  the  parties,  he  cai^not  sit  even  by  consent  of  both  the  parties,  and 
if  he  do,  his  judgment  will  be  vacated.  (Oakley  v.  Aspinwall,  3  N.  Y. 
547;  People  v.  Connor,  65  Hun,  392,  20  IST.  Y.  Supp.  209;  People  v. 
McDonough,  8  App.  Div.  591,  40  li.  Y.  Supp.  1147.)  The  degree  of 
relationship  must  be  ascertained  by  ascending  from  the  judge  to  the 
common  ancestor,  and  descending  to  the  party,  counting  a  degree  for  each 
person  in  both  lines,  including  the  judge  and  party,  and  excluding  the 
common  ancestor.     (Judiciary  Law,  §  15.) 

If  the  plaintiff  is  an  infant  the  justice  should  appoint  a  guardian  for 
him  before  issuing  the  summons,  as  provided  in  section  2887  of  the  Code. 
This  appointment  will  be  made  upon  the  application  of  the  infant  or 
general  guardian.  (For  form  of  the  application  see  Form  'No.  5.)  The 
consent  of  the  guardian  and  the  appointment  may  be  as  in  Form  !N'o.  6. 

§  2.  Summons. 

Every  action  is  commenced  by  the  service  of  a  summons  upon  the  party 
defendant,  or  by  voluntary  appearance  and  joinder  of  issue  by  the  parties. 
(Code  Civil  Pro.,  §  2876.)  The  cases  in  which  the  parties  voluntarily 
appear  and  join  issue  are  exceptional.  Ordinarily,  the  justice,  on  request 
and  prepayment  of  his  fees  (Code  Civil  Pro.,  §  3328)  prepares  a  sum- 
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mons  and  copy  and  delivers  the  same  to  the  proper  officer  to  be  served.  A 
summons  is  a  mandate,  and,  like  aU  other  mandates  issued  by  the  justice, 
must  be  signed  by  him;  and  must  be  entirely  filled  up  so  as  to  have  no 
blank  either  in  date  or  otherwise.  (Code  Civil  Pro.,  §  3135;  Hanna- 
man  v.  Muckle,  20  Civ.  Pro.  E.  296 ;  Title  Guarantee  &  T.  Co.  v.  Johnson, 
95  Misc.  101,  160  IST.  Y.  Supp.  189.)  The  Code  prescribes  what  the  sum- 
mons must  contain  (Code  Civil  Pro.,  §  2877)  and  the  summons  should 
comply  with  the  requirements  of  the  statute.  (See  Form  No.  1.)  The 
omission  of  the  year  in  the  copy  served  will  not  invalidate  a  judgment 
entered  upon  the  failure  of  the  defendant  to  appear.  {Epstein  v.  Prosser, 
112  N.  Y.  Supp.  174;  Lenham  Mercantile  Co.  v.  HerTce,  55  Misc.  310, 
105  N.  Y.  Supp.  472.)  But  reasonable  care  will  avoid  such  errors,  for  a 
justice's  court  acquires  jurisdiction  only  through  compliance  with  the 
statute.  The  date  of  the  summons  is  material,  and  if  antedated  through 
error  and  the  plaintiff  takes  no  steps  to  secure  an  amendment,  the  action 
should  be  dismissed  on  the  defendant's  motion.  {Richmond  Sales  Co.  v. 
Morris,  157  App.  Div.  374,  142  N.  Y.  Supp.  244.)  A  summons  issued 
December  28,  1907,  returnable  by  error  January  7,  1907,  may  be  disre- 
garded by  the  defendant,  and  the  court  acquires  no  jurisdiction  to  render 
judgment  against  him.  (Epstein  v.  Prosser,  133  App.  Div.  859,  117 
K  Y.  Supp.  1115.) 

The  summons  should  be  made  returnable  immediately  upon  the  arrest 
of  the  defendant  within  twelve  days  after  the  day  when  it  was  issued,  if 
accompanied  with  an  order  of  arrest,  but  in  every  other  case  it  must  be 
returnable  at  a  time  specified,  not  less  than  six  nor  more  than  twelve  daya 
after  the  day  when  it  was  issued.  It  cannot  lawfully  be  made  returnable 
on  a  legal  holiday.  (Code  Civil  Pro.,  §  2877.)  Ordinarily  a  summons 
cannot  be  amended  after  the  commencement  of  the  action.  (Gifford  v. 
Fargo,  106  Misc.  599.) 

§  3.  Order  of  arrest  to  accompany  summons. 

If  at  the  time  the  summons  is  issued  the  plaintiff  applies  to  the  justice 
for  an  order  for  the  arrest  of  the  defendant  (Code  Civil  Pro.,  §  2894) 
and  in  support  of  the  application  presents  to  the  justice  an  affidavit  show- 
ing that  a  sufficient  cause  of  action  exists  against  the  defendant  and  that 
the  case  is  within  the  provisions  of  sections  2894  and  2895  of  the  Code  of 
Civil  Procedure  (see  Form  No.  86),  and  also  presents  to  the  justice  the 
written  undertaking  to  the  defendant  required  by  section  2896  of  that 
act  (see  Form  No.  87),  the  justice  must  grant  the  order  of  arrest.  Code 
Civil  Pro.,  §  2896.) 

The  affidavit  must  state  the  facts  from  which  the  alleged  cause  of  action 
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arises  {Dadirrian  v.  Whitson,  54  Misc.  54),  and  also  the  facts  from  which 
the  justice  may  determine  that  the  case  falls  under  one  of  the  subdivisions 
of  section  2894  of  the  Code.  (See  Stroub  v.  Henly,  1  How.  N.  S.  400.) 
The  facts  must  be  stated  and  not  the  mere  conclusions  of  the  party  or 
person  making  the  affidavit.  (Diad  v.  Shihley,  49  Misc.  315.)  It  will  not 
be  enough  that  the  facts  are  stated  upon  information  and  belief ;  and  facts 
which  may  be  within  the  knowledge  of  the  affiant  must  be  stated  positively ; 
and  where  any  facts  necessarily  rest  upon  information  derived  from  others, 
they  may  be  so  stated,  but  the  sources  of  the  information  should  be  par- 
ticularly set  out  and  good  reasons  given  why  a  positive  statement  cannot 
be  procured.    {Bolher  v.  Gonzalez,  25  App.  Div.  96.) 

If  the  papers  presented  to  the  justice  are  sufficient  to  justify  the  grant- 
ing of  the  order,  an  order  containing  the  matters  required  by  section  2897 
of  the  Code  of  Civil  Procedure  should  be  indorsed  upon  or  attached  to  the 
summons  and  subscribed  by  the  justice,  and  delivered  to  a  constable  or 
other  proper  officer  for  service.  (See  Code  Civil  Pro.,  §  2897.  See  also 
Form  'No.  88.) 

§  4.  Warrant  of  attachment  to  accompany  summons. 

If  the  party  applying  for  a  summons  also  applies  for  a  warrant  of 
attachment  to  accompany  it,  and  in  support  of  his  application  presents  to 
the  justice  the  affidavit  required  by  section  2906  of  the  Code  (see  Form 
No.  90),  and  the  undertaking  required  by  section  2908  of  that  act  (see 
Form  No.  91),  and  both  the  affidavit  and  the  undertaking  are  sufficient  to 
satisfy  the  requirements  of  those  sections,  the  justice  must  issue  the 
warrant  of  attachment  applied  for.     (Code  Civil  Pro.,  §  2905.) 

The  warrant  must  be  indorsed  upon  or  annexed  to  the  summons ;  must 
be  subscribed  by  the  justice ;  must  briefly  recite  the  ground  of  the  attach- 
ment; must  specify  the  amount  of  the  plaintiff's  demand  as  stated  in  the 
affidavit;  and  must  require  the  constable  to  whom  the  summons  is  deliv- 
ered to  attach,  on  or  before  a  day  specified  therein,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons,  and  safely  to  keep,  as  much 
of  the  defendant's  goods  and  chattels  within  his  county,  as  will  satisfy  the 
plaintiff's  demand,  with  the  costs  and  expenses,  and  to  make  return  of  his 
proceedings  thereon  to  the  justice  at  the  time  when  the  summons  is  return- 
able. (Code  Civil  Pro.,  §  2907.  For  the  form  of  the  warrant  see  Form 
No.  92.) 

The  justice  will  then  deliver  the  summons  and  warrant  to  a  constable 
for  service. 

It  is  well  settled  that  a  court  or  officer  is  without  jurisdiction  to  issue  a 
warrant  of  attachment  when  the  affidavit  or  affidavits  presented  to  him  are 
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defective.  (Clearwater  v.  Brill,  61  N.  Y.  625;  Smith  v.  Holt,  37  App. 
Div.  24,  55  ]Sr.  Y.  Supp.  731;  Buppert  v.  Haug,  87  IST.  Y.  141 ;  Donnell  v. 
Williams,  21  Hun,  216 ;  Murray  v.  Hemkin,  30  Hun,  37.)  It  is  therefore 
highly  important  that  the  justice  should  closelj  scrutinize  the  affidavits 
presented  to  him  in  support  of  the  application,  and  refuse  to  issue  the 
warrant  if  the  affidavits  do  not  establish  the  facts  upon  vphich  the  right  to 
the  warrant  depends. 

All  of  the  facts  required  by  section  2906  of  the  Code  must  be  shown  by 
affidavit  "  to  the  satisfaction  of  the  justice."  It  is  enough  if  the  affidavits 
presented  show  such  facts  to  his  satisfaction,  but  there  must  be  some  evi- 
dence. {Ruppert  V.  Haug,  87  IST.  Y.  141,  144.)  The  satisfaction  of  the 
justice  must  be  a  legal  satisfaction.  He  is  to  be  convinced.  His  convic- 
tion is  not  to  be  arbitrary  or  capricious.  It  must  be  brought  about  by 
means  that  are  fit  and  enough  to  produce  conviction  in  the  mind  acting 
judicially.  He  may  no  more  be  satisfied  by  that  which  the  law  will  deem 
inadequate  to  produce  conviction,  than  he  may  withhold  his  satisfaction 
when  that  proof  is  produced  to  him  that  the  law  will  say  he  ought  in  reason 
to  be  satisfied  with.  (Folliard  v.  Wallace,  2  Johns.  395 ;  People  ex  rel. 
Kenyan  v.  Sutherland,  81  N.  Y.  1,  5,  3  Wait's  L.  &  Pr.  102,  and  cases 
cited.) 

For  example,  if  the  action  is  upon  a  judgment,  or  to  recover  for  a  breach 
of  contract,  the  plaintiff  must  show  by  affidavit,  to  the  satisfaction  of  the 
justice,  that  he  "  is  entitled  to  recover  a  sum  stated  therein  over  and  above 
all  counterclaims  known  to  him."  (Code  Civil  Pro.,  §  2906.)  It  is  not 
necessary  to  follow  the  very  words  of  the  statute  in  stating  the  fact  above 
quoted,  although  the  words  of  the  statute  furnish  the  safest  formula.  But 
these  words  or  words  of  like  import  must  appear  in  the  affidavit  presented 
to  the  justice  (Ruppert  v.  Haug,  87  N".  Y.  141 ;  Donnell  v.  Williams,  21 
Hun,  216),  and  it  will  not  be  sufficient  that  the  affidavit  of  an  agent  or 
attorney  is  presented  to  the  justice  stating  that  the  plaintiff  is  entitled  to 
recover  a  specified  sum  "  over  and  above  all  counterclaims  known  to 
deponent."  It  is  the  knowledge  of  the  plaintiff  and  not  that  of  an  agent 
or  attorney  that  the  Code  section  requires.  (Mitchell  v.  Anderson,  32 
Misc.  13 ;  Murray  v.  HanJcin,  30  Hun,  37 ;  Smith  v.  Arnold,  33  Hun,  484 ; 
Smith  v.  Holt,  37  App.  Div.  24,  55  IST.  Y.  Supp.  731.  And  see  Torington 
v.lfemcX;,  101  KY:  5.) 

So  where  the  attachment  is  applied  for  upon  the  ground  that  the  defend- 
ant was  "  about  to  assign,  dispose  of,  or  secrete  his  property  with  intent  to 
defraud  his  creditors,"  not  only  must  the  facts  alleged  tend  to  show  such 
intent  (Clearwater  v.  Brill,  61  N.  Y.  625;  Franke  v.  Havens,  102  App. 
Div.  67),  but  also,  if  the  facts  are  stated  upon  information  and  belief,  the 
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sources  of  deponent's  information  S'hould  be  stated,  and  the  reasons  for  the 
failure  to  procure  the  affidavit  or  depositions  of  the  persons  from  whom  the 
information  was  derived.  (Steuben  Co.  Bank  v.  Alberger,  78  N.  Y.  252; 
Smith  V.  Holt,  37  App.  Div.  24;  Brandly  v.  American  Butter  Co.,  130 
App.  Div.  410.) 

§  5.  Requisition  to  replevy  to  accompany  summons. 

Where  an  action  is  about  to  be  commenced  in  a  justice's  court  to  recover 
a  chattel,  with  or  without  damages  for  the  wrongful  taking,  withholding 
or  detention  thereof,  the  plaintiff  may  apply  to  the  justice  at  the  time  when 
the  summons  is  issued,  but  not  afterwards,  for  a  requisition  requiring  the 
constable  to  whom  the  summons  is  delivered  to  replevy  the  property 
described  in  the  afEdavit  presented  to  the  justice  in  support  of  the  applica- 
tion.    (Code  Civil  Pro.,  §§  2919,  2920,  2921.) 

This  affidavit  must  particularly  describe  the  chattel  to  be  replevied,  and 
must  contain  the  following  allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein ;  the  facts  with 
respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3'.  The  alleged  cause  of  the  detention  thereof,  according  to  the  best 
knowledge,  information  and  belief  of  the  person  making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against  the  plain- 
tiff, for  the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of 
a  statute  of  the  State,  or  of  the  United  States ;  or,  if  it  has  been  taken  under 
color  of  such  a  warrant,  either  that  the  taking  was  unlawful  by  reason  of 
defects  in  the  process,  or  other  causes  specified  or  that  the  detention  is 
unlawful,  by  reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  warrant  of 
attachment,  against  the  property  of  the  plaintiff,  or  of  any  person  from 
or  through  whom  the  plaintiff  has  derived  title  to  the  chattel,  since  the 
seizure  thereof;  or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the 
seizure  by  reason  of  facts  specified,  or  that  its  detention  is  unlawful,  by 
reason  of  facts  specified  which  have  subsequently  occurred.  (Code  Civil 
Pro.,  §§  1695,  2920.) 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same  kind,  it 
must  state  the  number  thereof,  and  where  it  describes  a  chattel  in  bulk,  it 
must  state  the  weight,  measurement  or  other  quantity.    Where  it  describes 
19 
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two  or  more  chattels  to  be  replevied,  it  may,  at  the  election  of  the  plaintiff, 
state  the  aggregate  value  of  all ;  or,  separately,  the  value  of  any  chattel  or 
class  of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any.  Where 
it  states  separately  the  value  of  one  or  more  chattels  or  classes  of  chattels, 
the  defendant  may  require,  as  prescribed  in  the  following  provisions  of 
this  article,  the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof  which  has  been 
replevied.  If  he  procures  such  a  return,  the  remainder  must  be  delivered 
to  the  plaintiff,  except  as  otherwise  prescribed  in  this  article.  (Code 
Civil  Pro.,  §§  1697,  2920.) 

The  affidavit  may  be  made  by  the  plaintiff's  agent  or  attorney,  if  the 
material  facts  are  within  his  personal  knowledge ;  or  if  the  plaintiff  is  not 
within  the  county  where  the  attorney  resides  or  has  an  office,  or  is  not 
capable  of  making  the  affidavit.  Where  the  affidavit  is  made  by  an  attorney 
or  agent,  he  must  state  therein  what  allegations,  if  any,  are  made  upon 
information  and  belief;  and  he  must  set  forth  therein  the  grounds  of  his 
belief,  as  to  all  matters  not  stated  upon  his  knowledge  and  the  reason  why 
the  affidavit  is  not  made  by  the  plaintiff.  (Code  Civil  Pro.,  §§  1712, 
2920.    See  Form  No.  96.) 

An  undertaking  must  also  be  presented  to  the  justice,  executed  by  at  least 
two  sureties,  approved  by  the  justice,  to  the  effect  that  the  sureties  are 
bound  in  a  sum  specified,  not  less  than  twice  the  value  of  the  chattel  as 
stated  in  the  affidavit,  for  the  prosecution  of  the  action ;  for  the  return  of 
the  chattel  to  the  defendant  if  possession  thereof  is  adjudged  to  him,  or  if 
the  action  abates  or  is  discontinued  before  the  chattel  is  returned  to  the 
defendant;  and  for  the  payment  to  the  defendant  of  any  sum  which  the 
judgment  awards  to  him  against  the  plaintiff.  (Code  Civil  Pro.,  §§ 
1699,  2920.) 

The  undertaking  must  be  acknowledged,  the  affidavit  of  the  sureties  as 
to  their  residence  and  property  must  be  appended  thereto,  and  indorsed 
with  the  approval  of  the  justice.  (For  form  of  the  undertaking,  see  Form 
No.  97.) 

Upon  receiving  the  affidavit  and  undertaking  the  justice  must  indorse 
upon  or  attach  to  the  affidavit  a  written  requisition,  subscribed  by  him, 
requiring  the  constable  to  whom  the  summons  is  delivered  to  replevy  the 
property  described  in  the  affidavit,  on  or  before  a  day  specified  in  the 
requisition,  which  must  be  at  least  six  days  before  the  return  day  of  the 
summons.  The  affidavit  and  requisition  must  be  delivered  to  the  constable 
with  the  summons.  (Code  Civil  Pro.,  §  2921.  For  form  of  requisition, 
see  Form  No.  98.) 
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§  6.  Service  of  summons  and  accompanying  papers. 

If  the  defendant  is  a  natural  person,  service  of  the  summons  will  be 
made  by  the  constable  by  delivering  a  copy  of  the  summons  to  the  defend- 
ant as  provided  in  section  2878  of  the  Code. 

If  the  action  is  against  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  by  delivering  a  copy  of  the  summons  to  the  mayor, 
comptroller  or  counsel  to  the  corporation.  If  the  action  is  against  any  other 
city,  by  delivering  a  copy  of  the  summons  to  the  mayor,  treasurer,  counsel, 
attorney  or  clerk ;  or,  if  the  city  lacks  either  of  those  oiBcers,  to  the  officer 
performing  corresponding  functions  under  another  name.  (Code  Civil 
Pro.,  §§  431,  2879.)  If  the  defendant  to  be  served  is  any  other  domestic 
corporation,  or  person,  company  or  partnership  doing  business  in  another 
county  than  that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof  to  the  president  or  other 
head  of  the  corporation,  the  secretary  or  clerk  to  the  corporation,  the 
cashier,  the  treasurer,  director,  managing  agent  or  trustee  of  the  corpora- 
tion, person,  partnership  or  company  by  whatever  official  title  he  or  it  is 
called.  (Code  Civil  Pro.,  §§  431,  2879.)  If  the  defendant  to  be  served 
is  a  railroad  corporation,  and  no  officer  of  the  corporation  resides  in  the 
county  to  whom  a  copy  of  the  summons  may  be  delivered,  as  above  pro- 
vided, personal  service  may  be  made  as  provided  in  section  2880  of  the 
Code ;  and  if  the  defendant  to  be  served  is  a  corporation,  association,  part- 
nership or  person  doing  business  in  the  State  as  an  express  company,  an 
insurance  company,  or  a  tel^raph  company,  and  no  person  resides  in  the 
county  to  whom  a  copy  of  the  summons  may  be  delivered,  as  above  pro- 
vided, personal  service  may  be  made  as  provided  in  section  2881  of  the 
Code. 

If  the  defendant  is  a  foreign  corporation,  service  upon  it  must  be  made 
by  delivering  a  copy  of  the  summons  to  its  president,  vice-president,  treas- 
urer, assistant  treasurer,  secretary,  or  assistant  secretary;  or,  if  the  cor- 
poration lacks  either  of  those  officers,  to  the  officer  performing  correspond- 
ing functions  under  another  name;  or  to  a  person  designated  for  that  pur- 
pose as  prescribed  in  section  16  of  the  General  Corporation  Law;  or,  if 
such  designation  is  not  in  force,  or  if  neither  the  person  designated  nor  any 
of  the  above  mentioned  officers  of  the  corporation  can  be  found  with  due 
diligence,  and  the  corporation  has  property  within  the  State,  or  the  cause 
of  action  arose  therein,  to  the  cashier,  a  director,  or  a  managing  agent  of 
the  corporation.  (Code  Civil  Pro.,  §§  432,  2879.  And  see  Duval  v. 
Boston  &  Maine  B.  R.  Co.,  58  Misc.  504.) 

If  a  verified  complaint  is  to  be  served  with  the  summons  it  will  be 
attached  thereto  and  delivered  to  the  constable  for  service.     (Code  Civil 
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Pro.,  §  2936.)  Service  will  be  made  by  delivering  to  the  defendant  a  copy 
of  the  summons  and  complaint  attached. 

If  an  order  of  arrest  accompanies  the  summons  the  constable,  at  the  time 
of  serving  the  summons,  will  execute  the  order  by  arresting  the  defendant 
and  taking  him  forthwith  before  the  justice  who  issued  it,  or,  if  he  is 
absent,  or  unable  to  try  the  action,  before  another  justice  of  the  same  town 
or  city.  (Code  Civil  Pro.,  §  2898.)  The  constable  will  then  deliver  to 
the  justice  the  order,  and  a  written  return  thereto,  under  his  hand,  stating 
the  manner  in  which  he  has  executed  it,  and  either  that  he  has  notified  the 
plaintiff^  or  that  he  could  not  do  so  with  reasonable  diligence.  (Code 
Civil  Pro.,  §  2899.) 

If  a  warrant  of  attachment  has  issued,  the  constable  should  first  execute 
the  warrant  in  the  manner  prescribed  by  section  2909  of  the  Code,  then 
serve  the  summons  and  warrant  upon  them  as  prescribed  in  section  2910, 
and  make  his  return  as  prescribed  in  section  2915  of  that  act. 

If  a  requisition  to  replevy  chattels  has  been  placed  in  the  hands  of  the 
constable  at  the  time  of  issuing  the  summons,  he  should  first  execute  the 
requisition  by  replevying  and  taking  into  his  possession  any  chattel 
described  in  the  affidavits  found  in  the  possession  of  the  defendant.  If 
any  chattel  described  in  the  affidavit  is  secured  or  concealed  in  a  building 
or  inclosure,  the  constable  should  publicly  demand  its  delivery,  and  if  it  is 
not  delivered  pursuant  to  the  demland  he  should  cause  the  building  or  in- 
closure to  be  broken  open,  and  then  take  the  chattel  into  his  possession 
(Code  Civil  Pro.,  §§  1700,  1701,  2922),  and  then  serve  the  summons, 
affidavit  and  requisition  as  prescribed  in  section  2910  of  the  Code  (Code 
Civil  Pro.,  §  2922),  and  make  his  return  as  required  by  section  2923. 

Por  forms  of  returns  of  service  of  summons,  see  Forms  Nos.  2,  3  and 
4.      (See  Code  Civil  Pro.,  §  2885.) 

Where  a  verified  complaint  was  attached  to  the  summons  the  constable's 
return  should  show  that  service  was  made  upon  the  defendant  by  delivering 
to  and  leaving  with  him  personally  true  copies  thereof,  at  a  place  within 
the  county,  and  at  a  time  specified,  which  should  not  be  less  than  six  nor 
more  than  twelve  days  before  the  return  day  of  the  summons.  (Code 
Civil  Pro.,  §  2936.  See  Syracuse  Molding  Co.  v.  Squires,  61  Hun,  48,  15 
N".  Y.  Supp.  321.)  It  is  not  essential  that  the  place  of  service  be  stated, 
as  it  will  be  presumed  that  it  was  served  within  the  county.  {Beach  v. 
BaJcer,  25  App.  Div.  9,  48  K  Y.  Supp.  1042.)  A  return  of  service  is 
essential  to  the  jurisdiction  of  the  justice.  (Moore  v.  Taylor,  88  App. 
Div.  4.) 
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§  7.  Proceedings  upon  return  day  of  summons. 

Upon  the  return  of  a  summons  duly  served,  the  justice  must  wait  one 
hour  after  the  time  specified  therein  for  its  return,  unless  the  parties  sooner 
appear.     (Code  Civil  Pro.,  §  2893.) 

A  party,  who  is  of  full  age,  who  has  not  been  judicially  declared  incom- 
petent to  manage  his  affairs,  may  appear  and  prosecute  or  defend  the  action 
in  person  or  by  attorney,  as  he  may  elect.  (Code  Civil  Pro.,  §  2886.) 
If  the  defendant  is  an  infant  no  further  proceedings  can  be  taken  in  the 
action  until  a  guardian  has  been  appointed  for  him  for  the  purposes  of  the 
action  as  provided  in  section  2888  of  the  Code.  The  defendant  may  nomi- 
nate the  person  to  act  as  such  guardian.  (For  form  of  the  application,  see 
Form  No.  Y.)  If  the  defendant  does  not  appear  upon  the  return  of  the 
summons,  or  if  he  neglects  or  refuses  to  nominate,  the  justice  may  appoint 
any  proper  person  as  guardian  for  the  infant  defendant  on  the  application 
of  the  plaintiff.  (See  Form  No.  8.)  If  the  plaintiff  or  defendant  appears 
by  attorney,  his  authority  to  so  appear  must  be  proved  unless  admitted  by 
the  adverse  party.    (Code  Civil  Pro.,  §  2890.) 

If  the  defendant  is  in  court  in  custody  of  the  constable  under  an  order 
of  arrest  issued  in  the  action,  he  may  move,  on  the  appearance  of  the  plain- 
tiff, upon  the  papers  upon  which  the  order  was  granted,  for  an  order  dis- 
charging him.  from  arrest.  If  it  appears  upon  the  argument  of  the  motion 
that  the  papers  upon  which  the  order  was  granted  fail  to  show  a  case  within 
the  provisions  of  sections  2894  and  2895  of  the  Code,  the  justice  must 
grant  the  application,  and  make  an  order  discharging  the  defendant  from 
arrest.  (Code  Civil  Pro.,  §  2901.)  Such  discharge  will  not  affect  the 
jurisdiction  of  the  justice  over  the  action,  which  must  proceed  as  if  com- 
menced in  the  ordinary  manner.  (Code  Civil  Pro.,  §  2902.)  So  if 
the  constable  has  returned  that  he  has  notified  the  plaintiff  of  the  arrest  of 
the  defendant,  and  the  plaintiff  fails  to  appear  within  one  hour  after  the 
defendant  has  been  brought  before  the  justice,  a  judgment  of  nonsuit  must 
be  rendered.  (Code  Civil  Pro.,  §  2899.)  In  no  ease  can  the  defendant 
be  detained  in  custody  beyond  twelve  hours  from  the  time  when  he  was 
brought  before  the  justice,  unless  within  that  time  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  is  delayed  with  the  express  assent  of 
the  defendant.     (Code  Civil  Pro.,  §  2900.) 

So  a  defendant,  whose  property  has  been  attached,  may,  upon  the  return 
day  of  the  summons,  apply  to  the  justice  to  vacate  the  warrant  of  attach- 
ment, or  modify  it,  or  increase  the  plaintiff's  security.  This  application 
may  be  founded  upon  the  papers  upon  which  the  warrant  was  granted,  or 
upon  proof  by  afiidavit  on  the  part  of  the  defendant,  or  upon  both.  If  it  is 
founded  upon  proof  on  the  part  of  the  defendant,  it  may  be  opposed  by  new 
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proof  by  affidavit  on  the  part  of  the  plaintiff  tending  to  sustain  any  ground 
for  the  attachment  recited  in  the  warrant,  but  no  other.  The  justice  may, 
on  the  return  of  the  summons,  or  at  any  other  time  to  which  the  action  is 
adjourned,  vacate  the  warrant  of  attachment  upon  his  own  motion  if  he 
deems  the  papers  upon  which  it  was  granted  insufficient  to  authorize  it. 
(Code  Civil  Pro.,  §  2916.)  In  fact,  it  is  the  duty  of  the  justice  to  grant 
such  motion  on  the  part  of  the  defendant  whenever  made,  whether  upon 
the  return  day  of  the  summons  or  upon  a  day  to  which  the  cause  has  been 
adjourned,  or  upon  his  own  motion  when  his  attention  is  called  to  the  fact 
that  the  affidavits  upon  which  the  warrant  was  granted  did  not  state  facts 
sufficient  to  give  him  jurisdiction  to  issue  the  warrant.  {Franke  v. 
'Havens,  102  App.  Div.  67.)  If  the  defendant  was  not  served  with  the 
summons,  it  is  advisable  that  he  appear  specially  for  the  purpose  of  making 
this  motion.  If  the  defendant  has  appeared  generally  in  the  action,  or  if 
the  summons  was  served  personally  upon  him,  or  where  judgment  may  be 
taken  against  him  as  being  indebted  jointly  with  another  defendant  who 
has  been  thus  summoned  or  has  thus  appeared  (see  Code  Civil  Pro., 
§  3020),  the  justice  may  proceed  to  hear  and  determine  the  action  although 
he  has  vacated  the  warrant  of  attachment.  But  in  every  other  case  the 
justice,  on  vacating  a  warrant  of  attachment  against  the  property  of  a 
defendant  must  dismiss  the  action  as  to  him.  (Code  Civil  Pro.,  §  2917.) 
Where  the  defendant  has  not  appeared,  and  the  summons  has  not  been 
personally  served  upon  him,  and  his  property  has  been  duly  attached  by 
virtue  of  a  warrant  which  has  not  been  vacated,  the  justice  must  proceed 
to  hear  and  determine  the  action.     (Code  Civil  Pro.,  §  2918.) 

If  the  action  is  brought  to  recover  a  chattel,  and  the  defendant  does  not 
appear,  and  the  summons  has  not  been  personally  served  upon  him,  and  a 
chattel,  or  part  of  a  chattel,  to  recover  which  the  action  is  brought  has  been 
replevied,  and  the  proceedings  thereupon  have  been  duly  taken  as  pre- 
scribed in  article  fifth  of  title  second  of  chapter  nineteen  of  the  Code,  the 
justice  must  proceed  to  hear  and  determine  the  action  with  respect  to  that 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  more  chattels,  with 
respect  to  those  which  have  been  replevied ;  in  like  manner  and  with  like 
effect  as  if  the  summons  had  been  personally  served.  (Code  Civil  Pro., 
§  2932.)  And  where  the  summons  has  been  personally  served  upon  the 
defendant,  or  where  he  appears,  the  justice  must  proceed  to  hear  and 
determine  the  action  although  the  plaintiff  has  not  required  the  chattel  to 
be  replevied  or  the  constable  has  not  been  able  to  replevy  it.  (Code 
Civil  Pro.,  §  2933 ;  Bame  v.  Seyhara,  77  Hun,  529,  28  N.  Y.  Supp.  930 ; 
Young  v.  Carey.  29  Misc.  278,  61  IST.  Y.  Supp.  508 ;  Guyon  v.  Booney, 
6  N.  Y.  Supp.  99.) 
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Where  a  chattel  has  been  replevied,  and  the  defendant  does  not  require 
its  return,  and  has  given  notice  that  he  e^xcepts  to  the  plaintiff's  sureties, 
they  must  justify  upon  the  return  of  the  summons,  or  a  new  undertating 
must  be  given  with  other  sureties  who  must  then  appear  and  justify.  (Code 
Civil  Pro.,  §  2924.)  And  where  the  defendant  does  not  except  to  the 
plaintiff's  sureties,  and  has  served  upon  the  justice  a  notice  that  he  requires 
the  return  of  the  chattel  replevied,  and  with  the  notice  has  delivered  to 
the  justice  the  required'affidavit  and  undertaking,  the  sureties  in  the  under- 
taking must  justify  before  the  justice  on  the  return  of  the  summons.  (Code 
Civil  Pro.,  §  2925.)  The  affidavit  to  be  delivered  to  the  justice  with 
the  notice  must  contain  an  allegation,  either  that  the  defendant  is  the 
owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to  the  possession  thereof 
by  virtue  of  a  special  property  therein,  the  facts  with  respect  to  which 
must  be  set  forth ;  while  the  undertaking  delivered  to  the  justice  must  be 
executed  by  at  least  two  sureties  to  the  effect  that  they  are  bound  in  a 
specified  sum,  not  less  than  twice  the  value  of  the  chattel  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  delivery 
thereof  is  adjudged,  and  for  the  payment  to  him  of  any  sum  which  the 
judgment  awards  against  the  defendant.  (Code  Civil  Pro.,  §§  1704, 
2925 ;  Barton  v.  Donnelly,  6  Misc.  473.)  Each  of  the  sureties  must  be  a 
resident  of  the  State  and  a  householder  or  freeholder  therein;  must  be 
worth  the  sum  specified  in  the  undertaking  exclusive  of  property  exempt 
from  execution,  unless  the  justice  allows  several  sureties  to  justify  in  sums 
less  than  that  specified  in  the  undertaking  but  in  the  aggregate  amounting 
to  the  required  sum ;  and  each  must  attend  before  the  justice  on  the  return 
day  of  the  summons  and  be  examined  on  oath  touching  his  sufficiency  in 
such  manner  as  the  justice  in  his  discretion  thinks  proper.  If  the  justice 
finds  the  sureties  sufficient  he  will  annex  the  examination  to  the  under- 
taking, indorse  his  allowance  thereon  and  file  it.  (Code  Civil  Pro., 
§§  5T9,  580,  581,  2926 ;  Barton  v.  Donnelly,  6  Misc.  473.) 

If  both  parties  appear  before  the  justice  on  the  return  day  of  the  sum- 
mons they  will  proceed  to  join  issue  (Code  Civil  Pro.,  §  2974),  and 
either  proceed  to  trial  or  adjourn  the  cause  to  a  day  specified. 

If  the  defendant  does  not  appear  or  neglects  or  refuses  to  plead,  the 
plaintiff  must  prove  his  case,  unless  the  action  was  commenced  by  the 
service  of  a  summons  and  verified  complaint,  in  which  case  the  justice  will 
file  the  summons  and  complaint  and,proof  of  service,  and  enter  judgment 
for  the  ^aintiff -against  thff~defendant  for  the  amount  demanded  in  the 
complaint,  with  costs,  without  further  proof.  (Code  Civil  Pro.,  §§  2891, 
2936,  2988.) 
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§  8.  Offer  of  judgment. 

Except  where  the  action  is  to  recover  a  chattel,  a  defendant  who  mentally 
concedes  his  liability  to  judgment  against  him  for  a  definite  sum,  less  than 
the  plaintiff's  claim,  may  well  consider  the  advisability  of  filing  with  the 
justice,  before  answering,  an  offer  to  allow  judgment  to  be  taken  against 
him  for  that  or  other  specified  sum,  with  costs,  as  provided  in  section  2892 
of  the  Code.  (See  Form  No.  60.)  If  the  plaintiff  files  an  acceptance  of 
the  offer  with  the  justice  (Form  ISTo.  61)  judgment  will  be  rendered 
accordingly.  (Form  No.  62.)  If  the  offer  is  not  accepted  the  only  effect 
of  the  offer  and  failure  to  accept  it  is  upon  the  costs  subsequent  to  the  offer 
should  the  plaintiff  fail  to  obtain  a  more  favorable  judgment.  (See  South- 
ard V.  Becker,  15  Misc.  436,  37  N.  Y.  Supp.  927.)  A  verbal  acceptance 
entered  in  the  docket-book  is  suflScient.  (Beecher  v.  Kendall,  14  Hun, 
327.) 

§  9.  Pleadings. 

Subject  to  two  exceptions,  the  pleadings  in  a  justice's  court  may  be  oral 
or  written.  If  the  pleading  is  oral,  its  substance  must  be  entered  by  the 
justice  in  his  docket-book;  if  it  is  written,  it  must  be  filed  by  him,  and  a 
reference  to  it  made  in  his  docket-book.  (Code  Civil  Pro.,  §  2940.) 
One  exception  to  the  rule  permitting  all  pleadings  in  this  court  to  be  oral, 
at  the  option  of  the  pleader,  is  where  an  answer  is  interposed  to  a  verified 
complaint,  as  in  that  case  the  answer  must  be  in  writing  and  verified. 
(Code  Civil  Pro.,  §  2938.)  The  other  exception  is'where  the  defendant 
sets  forth  in  his  answer  facts  showing  that  the  title  to  real  property  will 
come  in  question,  and  such  answer  must  be  in  writing  and  signed  by  the 
defendant,  his  attorney  or  agent.     (Code  Civil  Pro.,  §  2951.) 

The  authorized  pleadings  are  the  plaintiff's  complaint ;  the  defendant's 
answer;  the  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  action  separately  stated  therein;  and  the  plaintiff's 
demurrer  to  one  or  more  counterclaims  stated  in  the  answer.  Code  Civil 
Pro.,  §  2935.) 

A  pleading  in  a  justice's  court  is  not  required  to  be  in  any  particular 
form,  but  must  be  so  expressed  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.  (Code  Civil  Pro.,  §  2940.)  Technical 
precision  in  matters  of  form  is  not  required ;  and  even  in  matters  of  sub- 
stance great  liberality  is  allowed.  The  courts  uniformly  construe  these 
pleadings  liberally.  (Totman  v.  Drake,  52  Misc.  60,  102  N.  Y.  Supp. 
379 ;  Boss  v.  Hamilton,  3  Barb.  609 ;  Willard  v.  Bridge,  4  Barb.  361 ; 
Evans  v.  Williams,  60  Barb.  346 ;  Knallakan,  47  Hun,  117.)  A  pleading 
is  sufficient  which  informs  the  adverse  party  of  the  true  cause  of  complaint, 
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or  matter  of  defense,  so  that  the  parties  may  go  to  trial  understandingly 
and  without  danger  of  surprise.  {Willard  v.  Bridge,  4  Barb.  361.)  The 
Code  furnishes  a  simple  formula  which  may  be  adopted  for  the  purpose  of 
setting  forth  a  cause  of  action,  defense,  or  counterclaim,  founded  upon  an 
account,  or  upon  an  instrument  for  the  payment  of  money  only  (Code 
Civil  Pro.,  §  2941),  and  has  also  furnished  a  substitute  for  a  copy  account 
or  bill  of  particulars.     (Code  Civil  Pro.,  §  2942.) 

The  only  relief  in  a  justice's  court  against  a  defective  pleading  is  a 
demurrer;  the  justice  has  no  authority  to  entertain  a  motion  to  strike  out 
an  answer  or  counterclaims  contained  therein.  (McFee  v.  Van  Dehoe, 
160  ISr.  Y.  Supp.  716.) 

§  10.  Complaint  and  demurrer  to  complaint. 

A  complaint  must  state  in  a  plain  and  direct  manner  the  facts  constitut- 
ing the  cause  of  action.  (Code  Civil  Pro.,  §  2936.)  If  the  complaint, 
or  any  distinct  and  separate  cause  of  action  stated  therein,  is  not  sufficiently 
explicit  to  be  understood,  and  by  that  is  meant  sufficiently  explicit  to  fairly 
inform  the  defendant  upon  what  the  cause  of  action  is  based  {Village  of 
Cortland  v.  Howard,  1  App.  Div.  131,  37  'N.  Y.  Supp.  843),  or,  if  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  it  may  be  demurred 
to  by  the  defendant.  (Code  Civil  Pro.,  §  2939.)  A  demurrer  to  the 
complaint  raises  an  issue  of  law  as  to  the  sufficiency  of  the  complaint  as  a 
pleading,  and  this  issue  is  to  be  decided  by  the  justice  before  further  pro- 
ceedings are  had  in  the  action.  (See  Cashman  v.  Reynolds,  123  !N",  Y.  138, 
141.)  If  the  justice  deems  the  demurrer  well  founded  he  must  permit  the 
complaint  to  be  amended,  and  if  the  plaintiff  fails  to  amend,  the  defective 
pleading,  or  part  of  the  pleading  demurred  to,  must  be  disregarded.  If  the 
justice  deems  the  demurrer  not  well  founded,  he  must  permit  the  defend- 
ant, at  his  election,  to  plead  over,  or,  in  other  words,  to  answer  the  com- 
plaint. (Code  Civil  Pro.,  §  2939.)  For  the  form  of  a  demurrer,  see 
Form  No.  32.    For  forms  of  complaints,  see  Forms  ISTos.  8-31. 

§  11.  Answer  and  demurrer  thereto. 

The  defendant's  answer  may  contain  a  general  denial  of  each  allegation 
of  the  complaint,  or  a  specific  denial  of  one  or  more  or  the  material  allega- 
tions thereof ;  and  it  may  also  set  forth  in  a  plain  and  direct  manner,  new 
matter  constituting  one  or  more  defenses  or  counterclaims.  (Code  Civil 
Pro.,  §  2938.)  If  it  is  not  sufficiently  explicit  to  be  understood,  or  if  it 
fails  to  state  facts  sufficient  to  constitute  a  counterclaim,  the  plaintiff  may 
demur  to  the  answer,  or  part  of  the  answer,  deemed  defective  in  the  above 
particulars,  with  the  same  general  effect  as  on  demurrer  to  the  complaint. 
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(Code  Civil  Pro.,  §  2939.)  No  demurrer  to  an.  answer  is  permissible 
unless  it  be  to  a  counterclaim  therein  pleaded.  (Code  Civil  Pro., 
§  2935 ;  Nash  v.  Spntigstead,  72  Hun,  474,  25  IST.  Y.  Supp.  279 ;  Singer 
V.  Effler,  16  Misc.  334,  39  IST.  Y.  Supp.  720;  Boyce  v.  Perry,  26  Misc. 
355.) 

By  the  term  "  new  matter,"  as  applied  to  a  defense  or  counterclaim,  is 
meant  facts  outside  the  issues  that  are  or  may  be  raised  by  a  denial ;  and 
by  "  defense,"  an  allegation  of  facts  which,  if  the  complaint  be  taken  as 
true  in  all  particulars,  nevertheless  defeats  the  action.  (Frank  v.  Miller, 
116  App.  Div.  855 ;  StroocTc  Plush  Co.  v.  Talcott,  129  App.  Div.  14.)  A 
counterclaim  is  a  statement  in  an  answer  of  a  cause  of  action  in  favor  of 
the  defendant,  or  one  of  several  defendants,  against  the  plaintiff,  or,  in  a 
proper  case,  against  the  person  whom  he  represents.  (Code  Civil  Pro., 
§§501,2945.) 

Por  the  form  of  an  answer  containing  a  general  denial,  defense,  and 
counterclaim,  see  Form  No.  33. 

§  12.  Counterclaim. 

Every  counterclaim  must  be  of  such  a  nature  that  a  justice's  court  has 
jurisdiction  of  the  cause  of  action  founded  thereon  {Cragin  v.  Lovell,  88 
N.  Y.  258,  263;  Code  Civil  Pro.,  §  2945)  and  must  tend  in  some  way 
to  diminish  or  defeat  the  plaintiff's  recovery,  and  must  be  one  of  the  follow- 
ing causes  of  action  against  the  plaintiff,  or,  in  a  proper  case,  against  the 
person  whom  he  represents,  and  in  favor  of  the  defendant,  or  of  one  or 
more  defendants  between  whom  and  the  plaintiff  a  separate  judgment  may 
be  had  in  the  action. 

1.  A  cause  of  action,  arising  out  of  the  contract  or  transaction,  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  contract,  exist- 
ing at  the  commencement  of  the  action.  (Code  Civil  Pro.,  §§  501, 
2945.) 

The  first  subdivision  of  section  501  does  not  limit  the  right  of  a  defend- 
ant to  interpose  counterclaims  to  an  action  brought  on  a  contract,  but  gives 
the  right  to  interpose  counterclaims  in  an  action  brought  to  recover  dam- 
ages for  a  tort,  if  the  causes  of  action  set  out  in  the  complaint  and  in  the 
answer  arise  out  of  the  same  contract  or  transaction  or  relate  to  the  same 
subject.  Nor  does  the  subdivision  provide  that  the  cause  of  action  set  up 
as  a  counterclaim  must  arise  out  of  a  contract,  but  it  authorizes  the  inter- 
position of  causes  of  action  arising  out  of  torts  as  counterclaims.  The 
theory  of  the  Code  Is  to  authorize  all  connected  causes  of  action,  whether 
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arising  out  of  contracts  or  torts,  to  be  litigated  in  the  same  action  But  a 
tort  cannot  be  the  subject  of  a  counterclaim,  -where  it  does  not  arise  out  of, 
or  is  not  connected  with  the  plaintiff's  cause  of  action,  or,  in  other  words, 
with  the  fact  constituting  the  plaintiff's  cause  of  action.  (Rothschild  v. 
Pittman,  132  N.  Y.  472 ;  Rochester  Did.  Co.  v,  O'Brien,  72  Hun,  462 ; 
Ter  Eule  v.  Marsland,  81  Hun,  420 ;  Davis  v.  Aikin,  85  Hun,  554.)  And 
in  a  tort  action,  a  counterclaim  on  contract  is  improper  in  the  absence  of  an 
allegation  that  it  arose  out  of  the  same  transaction.  (Smith  v.  Rensselaer 
Creamery  Co.,  131  App,  Div.  387,  115  N.  Y.  Supp.  273.) 

But  the  counterclaim  specified  in  subdivision  second  of  section  501  is 
subject  to  the  following  rules : 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been  assigned  by 
the  party  thereto,  other  than  a  negotiable  promissory  note  or  bill  of  ex- 
change, a  demand,  existing  against  the  party  thereto,  or  an  assignee  of  the 
contract,  at  the  time  of  the  assignment  thereof,  and  belonging  to  the  defend- 
ant, in  good  faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
counterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have  been 
so  allowed  against  the  party,  or  the  assignee,  while  the  contract  belonged 
to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of  exchange, 
which  has  been  assigned  to  the  plaintiff  after  it  became  due,  a  demand, 
existing  against  a  person  who  assigned  or  transferred  it,  after  it  became 
due,  must  be  allowed  as  a  counterclaim,  to  the  amount  of  the  plaintiff's 
demand,  if  it  might  have  been  so  allowed  against  the  assignor,  while  the 
note  or  bill  belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is  in  the  name 
of  a  plaintiff,  who  has  no  actual  interest  in  the  contract  upon  which  it  is 
founded,  a  demand  against  the  plaintiff  shall  not  be  allowed  as  a  counter- 
claim ;  but  so  much  of  a  demand  existing  against  the  person  whom  he  repre- 
sents, or  for  whose  benefit  the  action  is  brought,  as  will  satisfy  the  plain- 
tiff's demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have  been  so 
allowed  in  an  action  brought  by  the  person  beneficially  interested.  (Code 
Civil  Pro.,  §§  502,2945.) 

In  an  action  against  an  executor  or  an  administrator,  or  other  person 
sued  in  a  representative  capacity,  the  defendant  may  set  forth,  as  a  counter- 
claim, a  demand  belonging  to  the  decedent,  or  other  person  whom  he  repre- 
sents, where  the  person  so  represented  would  have  been  entitled  to  set  forth 
the  same  in  an  action  against  him.     (Code  Civil  Pro.,  §§  505,  2946.) 

In  an  action  brought  by  an  executor  or  administrator  in  his  representa- 
tive capacity,  a  demand  against  the  decedent,  belonging,  at  the  time  of  his 
death,  to  the  defendant,  may  be  set  forth  by  the  defendant  as  a  counter- 
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claim,  as  if  the  action  had  been  brought  by  the  decedent  in  his  lifetime; 
and,  if  a  balance  is  found  to  be  due  to  the  defendant,  judgment  must  be 
rendered  therefor  against  the  plaintiff  in  his  representative  capacity. 
Execution  can  be  issued  upon  such  a  judgment  only  in  a  case  where  it 
could  be  issued  upon  a  judgment  in  an  action  against  the  executor  or 
administrator.  (Code  Civil  Pro.,  §§  506,  2946.)  But  whether  the 
action  is  against  a  person  sued  in  a  representative  capacity,  or  is  in  favor 
of  an  executor  or  administrator,  the  defendant  cannot  take  judgment 
against  the  plaintiff  upon  a  counterclaim  for  a  sum  exceeding  two  hundred 
dollars.     (Code  Civil  Pro.,  §  2946.) 

§  13.  Consequence  of  neglect  to  plead  counterclaim. 

Section  2947  of  the  Code,  as  qualified  by  section  2948  of  that  act,  speci- 
fies the  cases  in  which  the  neglect  of  the  defendant  to  plead  a  counterclaim, 
in  an  action  to  recover  damages  upon  or  for  a  breach  of  contract,  will 
forever  thereafter  preclude  him,  and  every  person  deriving  title  thereto 
through  or  from  him,  from  maintaining  an  action  to  recover  damages  for 
a  like  cause  which  might  have  been  allowed  to  him  upon  the  trial  of  the 
action.  The  application  of  this  section  is  limited  to  "  actions  to  recover 
damages  upon  or  for  a  breach  of  contract."  (Clift  v.  Mercer,  79  App.  Div. 
369,  79  ISr.  Y.  Supp.  622;  Davis  v.  AiUn,  85  Hun,  554,  33  N.  Y.  Supp. 
103.)  Where  judgment  is  taken  by  default  upon  a  promissory  note,  and  it 
appears  that  services  rendered  by  the  defendant  should  have  been  applied 
upon  the  note,  and  that  the  value  of  the  services  were  in  dispute,  the  defend- 
ant may  maintain  an  action  to  recover  the  value  of  his  services  nothwith- 
standing  his  neglect  to  appear  in  the  action  upon  the  note  and  to  plead  his 
counterclaim.    {White  v.  Curtis,  49  Misc.  50.) 

A  failure  to  properly  plead  as  a  counterclaim  a  cause  of  action  which 
the  defendant  has  against  the  plaintiff  may  be  clearly  prejudicial  to  the 
defendant  in  the  pending  action  whether  he  would  be  barred  from  main- 
taining another  independent  action  thereon  or  otherwise.  It  is  generally 
advisable  when  practicable  to  settle  all  differences  between  parties  in  a 
single  action;  and  it  is  always  important  in  framing  an  answer  to  care- 
fully distinguish  between  what  is  properly  a  matter  of  defense  to  the 
plaintiff's  action  and  what  is  a  matter  properly  to  be  presented  by  way  of 
counterclaim. 

When  a  defendant  has  an  election  to  set  up  a  cross  claim  of  any  kind 
to  diminish  or  overcome  the  claim  of  the  plaintiff,  or  to  bring  an  inde- 
pendent action  thereon,  it  necessarily  follows  that  such  claim,  if  asserted, 
must  be  set  up  as  a  counterclaim  in  the  action,  whether  it  constitutes  what 
was  formerly  denominated  a  recoupment,  or  it  is  any  other  claim  coming 
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■within  the  Code  definition  of  a  counterclaim.  The  right  to  recoup,  as 
known  under  the  old  practice,  means  simply  the  right  to  plead  a  counter- 
claim under  the  Code.  If  a  counterclaim  is  relied  upon,  it  must  be 
alleged  in  the  answer  and  not  left  to  inference.  Eecoupment  in  an  action 
upon  contract  always  implies  that  the  plaintiff  has  a  cause  of  action, 
hut  the  defendant  alleges  that  he,  too,  has  a  cause  of  action  growing  out 
of  the  breach  of  some  other  part  of  the  contract  upon  which  the  action  is 
founded,  or  for  some  other  cause  connected  with  the  contract,  and  it  is  in 
the  nature  of  a  cross  action.  The  failure  of  the  plaintiff  to  strictly  per- 
form his  contract  may  give  to  the  defendant  a  right  to  recoup  the  damages 
resulting  from  such  failure,  if  pleaded  as  a  counterclaim,  although  the 
same  matter  would,  under  the  circumstances  of  the  case,  be  unavailing  if 
pleaded  as  a  defense.  A  defendant  by  omitting  to  assert  a  claim  to  recoup 
or  counterclaim  his  damages  in  his  answer,  must  be  presumed  to  have 
elected  not  to  allow  such  damages  in  reduction  or  extinguishment  of  the 
plaintiff's  claim.  {Beeves  &  Son  v.  Manhattan  Life  Ins.  Co.,  195  N.  Y. 
324.) 

§  14.  Answer  of  title. 

Where  a  written  answer,  signed  by  the  defendant,  his  attorney  or 
agent,  setting  forth  facts  showing  that  the  title  to  real  property  will  come 
in  question,  is  delivered  to  the  justice  (see  Form  No.  34),  with  the 
undertaking  required  by  section  2952  of  the  Code  (see  Form  No.  35),  the 
justice  must  thereupon  countersign  the  answer,  and  deliver  it  to  the 
plaintiff.  (Code  Civil  Pro.,  §  2951.)  This  discontinues  the  action  and 
each  party  must  pay  his  own  costs.  (Code  Civil  Pro,,  §  2954.)  If  such 
undertaking  is  not  delivered  to  the  justice  he  will  proceed  with  the  trial, 
and  the  defendant  will  be  precluded  in  his  defense  from  drawing  the  title 
in  question,  (Code  Civil  Pro.,  §  2955;  SteeniurgJi  v,  McBorie,  60  Misc. 
510.)  But  if  it  appears  upon  the  trial  from  the  plaintiff's  own  showing, 
that  the  title  to  real  property  is  in  question,  and  the  title  is  disputed  by  the 
defendant,  the  justice  must  dismiss  the  complaint  with  costs,  and  render 
judgment  against  the  plaintiff  accordingly.  (Code  Civil  Pro.,  §  2956; 
Lane  v.  Young,  66  Hun,  563;  21  N.  Y.  Supp.  838.) 

If  the  complaint  sets  up  two  or  more  causes  of  action,  the  defendant 
may  interpose  this  defense  to  one  or  more,  and  deliver  the  answer  and 
undertaking  with  respect  to  such  causes,  in  which  case  the  justice  will 
discontinue  the  action  as  to  such  causes,  and  proceed  with  the  action  as  to 
the  others.     (Code  Civil  Pro.,  §  2958.) 

The  answer  of  title  to  land  may  be'  interposed  upon  an  adjourned  day 
by  way  of  amendment  to  the  original  answer,  with  the  same  effect,  if  the 
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proper  undertaking  is  also  delivered  to  the  justice,  as  where  interposed  at 
the  time  of  joining  issue.    {^Barnard  v.  Clark,  33  Misc.  330.) 

A  plea  of  title  means  an  unequivocal  assertion  by  the  defendant  of  title 
to  the  premises  of  some  part  thereof,  and  not  a  mere  denial  of  the  plaintiff's 
ownership.  {People  ex  rel.  Hill  v.  Kelsey,  82  Misc.  491,  144  N.  Y. 
Supp.  135.)  To  oust  the  justice  of  jurisdiction,  the  plea  of  title  must 
state  the  "  facts  "  showing  that  a  question  of  title  is  involved.  {Bose  v. 
Purcell,  64  Misc.  674,  120  E".  Y.  Supp.  860.)  In  a  summary  proceeding 
to  recover  premises,  the  question  of  title  does  not  arise.  In  such  a  pro- 
ceeding, the  issue  is  whether  the  relation  of  landlord  and  tenant  exists. 
{People  ex  rel.  Hill  v.  Kelsey,  82  Misc.  491,  144  IS.  Y.  Supp.  135.) 
Where  the  pleadings  do  not  show  that  the  title  to  real  estate  is  in  issue, 
the  mere  statement  of  the  defendant  that  he  disputes  the  title  of  the 
plaintiff,  where  the  defendant  has  not  filed  the  required  answer  and 
undertaking,  does  not  disturb  the  jurisdiction  of  the  justice.  {Doughty 
V.  Kingsley,  69  Misc.  142.) 

§  15.  Verified  pleadings. 

The  features  peculiar  to  a  verified  complaint  in  an  action  pending  in  a 
justice's  court  are  that  the  authorized  use  of  such  pleading  is  limited  to 
an  action  on  contract  for  the  recovery  of  money  only,  or  on  an  account; 
that  the  complaint  is  served  with  the  summons  instead  of  being  interposed 
on  the  joinder  of  issue;  that  it  is  required  to  be  in  writing;  that  it  must 
specify  the  amount  actually  due  to  the  plaintiff  from  the  defendant;  that 
it  must  pray  judgment  for  the  sum  so  due;  that  it  must  be  signed  by  the 
defendant  or  his  agent,  and  verified ;  and  that  in  case  the  defendant  fails 
on  the  return  day  of  the  summons  to  interpose  a  written  verified  answer 
to  the  complaint  he  will  be  deemed  to  have  admitted  its  allegations  as 
true,  and  upon  the  filing  of  the  summons  and  complaint  and  due  proof 
of  service,  the  justice  must  enter  judgment  for  the  plaintiff  and  against 
the  defendant  for  the  amount  demanded  in  the  complaint,  with  costs,  with- 
out further  proof.  (Code  Civil  Pro.,  §§  2891,  2936,  2938.)  The  official 
certificate  of  the  constable  making  such  service  is  sufficient  proof  of 
service.  (Code  Civil  Pro.,  §  2936.)  A  demurrer  to  the  complaint  by 
the  defendant's  attorney  will  not  operate  as  an  admission  of  service  of  the 
complaint  so  as  to  authorize  judgment  by  default  without  common  law 
proof.  {International  Seed  Co.  v.  Hartmann,  65  App.  Div.  478,  72 
N".  Y.  Supp.  943.)  The  complaint  must  follow  the  requirements  of  section 
2936  and  specify  the  amount  actually  due  and  demand  judgment  for  such 
amount ;  if  the  complaint  is  not  sufficient,  judgment  cannot  be  taken  with- 
out proof  of  the  cause  of  action.     {Moneyweight  Scale  Co.  v.  Price,  92 
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Misc.  T30,  157  N.  Y.  Supp.  463.)  The  statute  applies  only  to  actions 
arising  on  contract  for  money  only  or  on  an  account,  and  not  to  an  action 
for  the  wrongful  killing  of  a  dog.  (Collinson  v.  Wier,  91  Misc.  501,  154 
N.  Y.  Supp,  951.)  If  the  verification  is  not  suf&cient,  the  justice  cannot 
enter  judgment  for  the  plaintiff  without  proof  of  his  claim.  {Embalmers 
Supply  Co.  V.  Bowe^  101  Misc.  117.) 

The  affiidayit  of  verification  must  he  to  the  effect  that  the  pleading  is  true 
to  the  knowledge  of  the  deponent  except  as  to  the  matters  therein  stated  to 
be  alleged  on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true.  And  where  it  is  made  by  a  person  other  than  the  party  he 
must  set  forth  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all  matters 
not.  stated  upon  his  knowledge,  and  the  reason  why  it  is  not  made  by  the 
party  (Code  Civil  Pro.,  §§  526,  2936),  and  should  show  that  the  informa- 
tion stated  as  the  grounds  of  belief  was  derived  from  some  person  who 
had  knowledge  of  the  facts.    (Nelson  v.  Baruch,  60  Misc.  357.) 

The  answer  to  a  verified  complaint  must  also  be  in  writing  and  verified 
in  the  same  manner  as  the  complaint.  (Code  Civil  Pro.,  §  2938.)  If  the 
defendant  files  an  unverified  answer  to  a  verified  complaint,  the  plaintiff 
is  entitled  to  judgment  without  further  proof.  {Carter  v,  Boyle,  57 
Misc.  564.) 

A  verified  complaint  or  a  verified  answer  may  be  demurred  to  upon  the 
same  grounds  and  in  the  same  manner  as  an  unverified  pleading.  (See 
Code  Civil  Pro.,  §  2939.) 

The  fact  that  the  defendant  appears  on  the  return  day,  and  the  plaintiff 
does  not  appear,  does  not  affect  the  right  of  the  plaintiff  to  judgment  upon 
his  verified  complaint  and  proof  of  service,  filed  with  the  justice,  where 
the  defendant  does  not  file  a  verified  answer.  (Lent  v.  Mayer,  45  Misc. 
139.)  A  plaintiff  appearing  by  attorney  is  entitled  to  judgment  on 
default  of  the  defendant  regardless  of  whether  the  appearance  is 
authorized.    {Pitts  v.  Francis,  163  App.  Div.  787,  149  N.  Y.  Supp.  271.) 

If  the  affidavit  of  verification  to  the  complaint  contains  no  venue,  the 
verification  is  a  nullity,  the  defendant  has  the  right  to  file  an  unverified 
answer,  and  the  plaintiff  must  prove  his  case  in  order  to  recover.  {Ameri- 
can Book  Co.  V.  Watson,  24  Misc.  524.  And  see  Rohvnson  v.  Cooper,  62 
Misc.  517.) 

§  16.  Amendment  of  pleadings. 

A  justice  of  the  peace  has  not  only  the  power  but  it  is  Ms  duty  to  allow 
an  amendment  of  a  pleading  before  trial  or  on  the  trial  if  substantial 
justice  will  be  promoted  by  the  amendment.  (Code  Civil  Pro.,  §  2944; 
Walsh  v.  Comett,  17  Hun,  27;  Wood  v.  Shultis,  4  Hun,  309),  and  even 
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though  it  may  involve  a  new  cause  of  action  or  a  new  defense  {HawTces 
V.  Burke,  34  Misc.  189),  or  change  the  action  from  contract  to  tort.  {Oney 
V.  Pamfrey,  54  Misc.  171.) 

§  17.  Adjournments. 

The  necessity  for  the  adjournment  of  a  trial  may  appear  at  the  time  of 
the  return  of  the  summons,  or  at  a  subsequent  stage  of  the  action.  It 
may  arise  from  the  fact  that  on  the  return  day  the  justice  is  engaged  in 
the  trial  of  another  action  or  proceeding,  or  is  otherwise  unable  to  pro- 
ceed with  the  trial;  or  it  may  arise  from  the  fact  of  the  absence  of  some 
material  witness  for  a  party  on  that  or  a  subsequent  day  without  whose 
testimony  such  party  cannot  safely  proceed  to  trial.  So  where,  upon  a 
trial,  a  warrant  of  attachment  is  issued  to  compel  the  attendance  <5f  a 
witness  who  has  failed  to  appear  in  obedience  to  a  subpoena,  the  justice 
may,  in  his  discretion,  adjourn  the  trial  for  such  time  as  he  deems  neces- 
sary for  the  return  of  the  warrant,  not  exceeding  five  days.  ( Code  Civil 
Pro.,  §  2967;  Fish's  Eddy  Chemical  Go.  v.  Stevens,  92  Hun,  179,  36 
N.  Y.  Supp.  397.) 

An  adjournment  may  also  be  granted  where  a  commission  is  issued 
upon  the  application  of  the  plaintiff  for  the  examination  of  a  witness 
(Code  Civil  Pro.,  §  2983),  or  where  an  adjournment  is  rendered  neces- 
sary by  an  amendment  of  the  pleadings  (Code  Civil  Pro.,  §  2944),  or 
where  a  venire  is  issued  (Code  Civil  Pro.,  §§  2991,  2997),  or  where  a 
witness  for  a  party  attending  before  the  justice  is  committed  to  jail  for 
refusal  to  be  sworn,  or  to  answer  a  pertinent  and  proper  question,  or  to 
produce  a  book  or  paper  (Code  Civil  Pro.,  §  3003),  or  where  an  attach- 
ment is  issued  against  defaulting  jurors.    (Code  Civil  Pro.,  §  2996.) 

The  justice  may  adjourn  a  trial  upon  his  own  motion  at  the  time  of . 
the  return  of  the  summons,  unless  the  defendant  has  been  arrested  (Code 
Civil  Pro.,  §  2959),  but  cannot  so  adjourn  the  trial  before  issue  joined  , 
unless  the  parties  otherwise  agree,  or  the  defendant  neglects  to  plead. 
(Duel  V.  Syhes,  59  Hun,  117,  13  N.  Y.  Supp.  166.)  He  is  not  authorized 
by  section  2959  of  the  Code  to  grant  a  second  adjournment  of  his  own 
motion.  (Matter  of  McKinney,  16  App.  Div.  63),  but  is  authorized  by 
section  2997  of  that  act  to  adjourn  the  trial  of  his  own  motion  where  a 
venire  has  been  delivered  to  a  constable  for  service  as  in  that  section  pro- 
vided. He  may  hold  a  case  open  a  reasonable  time  for  the  appearance  of  a 
party  who  he  knows  will  appear,  but  a  six-hour  indulgence  of  this  nature 
is  not  reasonable.  (Blowers  v.  Malone,  75  Misc.  396,  135  N".  Y.  Supp, 
535.) 

The  justice  may  adjourn  the  trial  of  an  action,  at  the  time  of  the  return 
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of  tlie  summons,  upon  the  application  of  the  plaintiff,  to  enable  him  to 
obtain  some  material  testimony  or  witness.  (Code  Civil  Pro.,  §  2960.) 
The  plaintiff  is  not  entitled  as  a  matter  of  right  to  an  adjournment  on  the 
return  of  the  summons  or  of  the  joinder  of  issue  unless  he  makes  oath, 
when  required  by  the  defendant,  that  he  cannot  for  the  want  of  some 
material  testimony  or  witness,  specified  by  him,  safely  proceed  to  trial. 

An  adjournment  may  also  be  had  on  the  application  of  the  plaintiff  where 
the  defendant  has  been  allowed  to  amend  his  answer  after  joinder  of  issue, 
or  has  pleaded  over  after  the  overruling  of  a  demurrer  to  the  complaint, 
and  the  plaintiff  has  made  it  to  appear  to  the  satisfaction  of  the  justice, 
by  oath,  that  an  adjournment  is  necessary  in  consequence  of  the  amend- 
ment or  pleading  over.  (Code  Civil  Pro.,  §  2944.)  So  where  a  com- 
mission is  granted  on  the  application  of  the  plaintiff,  he  is  entitled  to  one 
or  more  adjournments  of  the  trial  as  may  be  necessary  to  procure  the 
commission  to  be  executed  and  returned,  not  exceeding  the  length  of 
time  for  which  the  trial  might  be  adjourned  upon  the  application  of  the 
defendant.  (Code  Civil  Pro.,  §  2983.)  The  plaintiff  may  have  an 
adjournment  of  the  trial  upon  his  application  where  a  new  venire  has  been 
issued,  as  provided  in  section  2997  of  the  Code;  or  where  one  of  his 
material  witnesses  has  been  committed  to  jail  for  refusing  to  be  sworn,  or 
to  answer  a  pertinent  and  proper  question,  or  neglects  or  refuses  to  pro- 
duce a  book  or  paper  in  compliance  with  a  subpoena,  or  order.  (Code 
Civil  Pro.,  §  3003.) 

Under  section  2960  of  the  Code  an  adjournment  can  be  granted  at  the 
plaintiff's  request  only  upon  the  return  day  of  the  summons  or  the  time 
when  the  parties  voluntarily  appear  and  join  issue  {Moody  v.  Becker,  70 
1^.  Y.  Supp.  543;  Moore  v.  Taylor,  88  App.  Div.  4;  Stoutenhurg  v. 
Humphrey,  9  App.  Div.  27 ;  and  see  Wright  v.  Shepherd,  4:4^  Misc.  454, 
90  N".  Y.  Supp.  154;  Burhanhs  Hardware  Co.  v.  Henhel,  78  N.  Y.  Supp. 
365 ;  Newman  v.  Woodcock,  16  Misc.  12,  38  IST.  Y.  Supp.  957),  and  except 
as  above  noted,  a  plaintiff  is  entitled  to  but  one  adjournment  on  his  own 
application,  unless  by  consent  of  the  defendant.  (Aberhall  v.  Roach,  11 
How.  95;  Bedford  v.  Snow, AG  Hun,  370;  Crisp  v.  Bice,  83  Hun,  465; 
Morris  v.  Hays,  14  App.  Div.  8,  43  N.  Y.  Supp.  930.) 

A  defendant  is  not  supposed  to  know  what  cause  of  action  he  will  be 
called  upon  to  defend  until  the  plaintiff  has  presented  his  complaint,  and 
that  consequently  he  may  be  wholly  without  the  testimony  or  witnesses 
necessary  to  his  defense.  It  is,  therefore,  made  obligatory  upon  the  justice 
to  grant  the  defendant's  application  for  an  adjournment  made  at  the 
joinder  of  issue  upon  complying  with  the  requirements  of  section  2961  of 
the  Code,  by  showing  by  his  oath,  or  that  of  his  attorney,  that  he  verily 
20 
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believes  that  the  defendant  has  a  good  defense  to  the  action,  and  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testimony  or 
witness  specified  by  him,  and  also  by  giving  an  undertaking  of  the 
character  and  effect  specified  in  section  2962  of  that  act.  (For  the  form 
of  an  affidavit  on  the  application  for  an  adjournment  see  Form  No.  38 ; 
and  for  form  of  the  undertaking  required  either  under  section  2962  or 
section  2963,  see  Eorms  Nos.  36  and  37.)  The  adjournment  granted  to  a 
defendant  under  section  2961  is  not  limited  to  eight  days,  but  may  be 
for  such  time  as  the  justice  deems  reasonable.  (Molinshi  v.  Burnett, 
152  App.  Div.  428,  137  N.  Y.  Supp.  259.)  A  defendant  is  not  entitled 
to  an  adjournment  where  he  does  not  make  the  affidavit  required  by 
section  2961,  but  merely  presents  a  doctor's  certificate  that  he  is  ill  and 
cannot  attend.     (Sloan  \.  Dickey,  68  Misc.  593,  124  IST,  Y.  Supp.  609.) 

The  defendant  is  entitled  to  an  adjournment  at  the  time  of  joining 
issue  without  first  making  oath  or  filing  security  if  neither  are  required  by 
the  plaintiff  or  the  justice.  But  if  the  plaintiff  opposes  the  adjournment 
and  insists  that  the  defendant  shall  make  the  proof  and  give  the  undertaking 
which  the  statute  requires  in  such  case,  the  granting  of  such  adjournment 
without  such  proof  and  security  will  be  a  fatal  error.  (Peck  v.  Andrews, 
32  Barb.  445.) 

A  second  or  subsequent  adjournment  on  the  application  of  the  defend- 
ant may  be  granted  as  provided  in  section  2965  of  the  Code  upon  his 
compliance  with  the  requirements  therein  prescribed  as  to  proof  of  neces- 
sity and  the  furnishing  of  security.  The  justice  has  no  power  to  adjourn 
the  trial  on  the  application  of  the  defendant,  based  upon  the  failure  of 
the  plaintiff  to  serve  and  file  a  bill  of  particulars.  (Smith  v.  Denton, 
119  App,  Div.  49.)  In  a  case  involving  the  good  faith  of  the  party 
making  the  application  the  granting  or  refusing  it  rests  in  the  sound 
discretion  of  the  justice.     (Bush  v.  Weeks,  24  Hun,  545.) 

When  it  is  made  to  appear  to  the  satisfaction  of  the  justice  that  the 
presence  of  the  defendant  is  actually  needed  at  home  by  reason  of  the 
dangerous  illness  of  a  member  of  his  family,  an  adjournment  should  be 
granted.     (Rose  v,  Stuyvestant,  8  Johns.  426.) 

An  adjournment  may  also  be  granted  upon  the  application  of  the 
defendant  when  made  necessary  by  an  amendment  of  the  complaint 
(Code  Civil  Pro.,  §  2944),  or  where  a  new  venire  is  issued  (Code  Civil 
Pro.,  §  2997),  or  where  a  witness  for  the  defendant  refuses  to  be  sworn, 
answer,  or  produce  a  book  or  paper.    (Code  Civil  Pro.,  §  3003.) 

An  adjournment  follows  as  a  matter  of  statutory  direction,  without 
special  application  by  either  party,  where  a  warrant  of  attachment  is 
issued  to  compel  the  attendance  of  a  witness  (Code  Civil  Pro.,  §  2967),  or 
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•where  a  venire  is  issued  (Id.,  §  2991),  or  where  an  attachment  is  issued 
against  defaulting  jurors.     (Id.,  §  2996.) 

It  is  often  said  that  a  justice  loses  jurisdiction  of  a  cause  by  an 
unauthorized  adjournment,  and  that  the  case  is  out  of  court.  The  state- 
ment is  not  technically  true.  While  the  unauthorized  adjournment  may  be 
a  legal  error  which  will  render  valueless  all  subsequent  proceedings  when 
the  matter  is  brought  before  an  appellate  court  on  an  appeal,  such  sub- 
sequent proceedings  are  vpt  without  jurisdiction,  and  the  erroneous 
adjournment  has  no  more  effect  on  the  jurisdiction  of  the  justice  than 
any  other  error  committed  on  the  trial  which  is  a  ground  for  reversal  on 
appeal.  A  judgment  rendered  after  the  erroneous  adjournment  is  not 
void,  but  merely  voidable,  and  the  justice  in  issuing  execution  thereon 
will  not  be  liable  as  a  trespasser.  (Horton  v.  Auchmoody,  7  Wend,  200 ; 
Hard  v.  Shipman,  6  Barb.  621;  Handshaw  v.  Arthur,  9  App.  Div.  1Y5, 
11  N.  Y.  Supp.  61,  161  IsT.  Y.  664.) 

The  Code  also  specifies  the  cases  in  which  the  justice  may  impose  con- 
ditions upon  granting  the  defendant's  application  for  an  adjournment 
(§  2966),  and  fixes  a  limit  to  the  time  beyond  which  the  trial  of  a  cause 
cannot  be  deferred  by  adjournments.    (§  2968.) 

§  18.  Compelling  attendance  of  witnesses. 

On  request  of  a  party  the  justice  will  issue  a  subpoena  as  provided  in 
section  2969  of  the  Code.  If  only  the  presence  and  testimony  of  the 
witness  is  desired,  the  subpoena  will  be  in  the  ordinary  form.  (See  Form 
No.  39.)  If  it  is  desired  that  the  witness  shall  bring  with  him  any  book  or 
paper,  a  subpoena  duces  tecum  as  it  is  called  should  be  issued.  (See  Form 
No.  40.)  If  the  witness  is  required  to  produce  upon  the  trial  a  book 
of  account,  he  may  be  compelled  to  do  so  either  by  a  subpoena  duces  tecum 
or  by  an  order  requiring  him  to  produce  it.  (Code  Civil  Pro.,  §  867.) 
In  case  of  a  subpoena,  unlike  any  other  mandate  issued  by  a  justice  of  the 
peace,  a  blank  may  be  left,  in  which  the  party  may  insert  the  name  of  any 
or  all  of  the  witnesses.     (See  Code  Civil  Pro.,  §  3135.) 

The  subpoena  may  be  served  by  the  constable  or  any  other  person.  The 
manner  in  which  service  is  made  is  pointed  out  in  section  2970  of  the  Code. 
Proof  of  service  should  be  made  by  the  constable  or  person  who  made  the 
service.     (See  Form  No.  41.) 

If  a  witness  who  has  been  duly  subpoenaed  fails  to  attend  at  the  trial, 
and  his  testimony  is  material,  the  party  in  whose  behalf  the  witness  was 
subpoenaed,  or  his  attorney,  should  make  proof  of  these  facts  (see  Form 
No.  42),  and  the  justice  should  issue  a  warrant  of  attachment,  directed 
generally  to  any  constable  of  the  county,  for  the  purpose  of  compelling  the 


308  CIVIL  LAW  AJSTD  PKACTICE. 

attendance  of  the  witness.  (Code  Civil  Pro.,  §  2971.  For  form  of 
warrant  see  Form  'No.  43.)  The  warrant  of  attachment  will  be  executed 
as  directed  in  section  2972  or  section  2973  of  the  Code,  and  the  witness 
brought  before  the  justice.  Pending  the  return  of  the  warrant  the  justice 
will  adjourn  the  trial  for  such  time  as  he  deems  necessary  for  the  return, 
not  exceeding  five  days.  (Code  Civil  Pro.,  §  2967.)  On  the  adjourned 
day,  when  the  witness  is  present  in  court,  and  has  an  opportunity  to  be 
heard,  the  justice  will  proceed  summarily  to  impose  a  fine  upon  the  witness, 
unless  a  reasonable  excuse  is  shown  for  the  default.  (Code  Civil  Pro., 
§  2973.)  The  justice  will  then  enter  in  his  docket-book  a  minute  of  the 
conviction  (Code  Civil  Pro.,  §  2976;  Form  No.  44),  and,  unless  the 
whole  amount  of  the  fine  and  costs  are  forthwith  paid  to  him,  will  issue 
an  execution  as  provided  in  section  2977  of  the  Code.     (See  Form  No.  45.) 

§  19.  When  case  triable  without  jury. 

An  action  in  a  justice's  court  is  tried  by  the  justice,  without  a  jury, 
where  an  issue  of  fact  has  been  joined  and  neither  party  has  demanded 
a  jury  trial  at  the  time  of  joining  issue,  or,  where  such  demand  has  been 
made  by  a  party,  and  the  party  has  failed  to  deposit  with  the  justice  the 
statutory  fees  for  the  attendance  of  each  person  to  be  summoned,  and  for 
the  jurors  to  serve  upon  the  trial,  and  also  the  fees  to  which  the  constable 
is  entitled  for  notifying  the  persons  to  be  drawn  as  jurors  (Code  Civil 
Pro.,  §§  2989,  2990;  Martin  v.  Borden,  123  App.  Div.  66),  or  where 
the  fees  of  the  justice  for  issuing  the  venire  have  been  demanded  by  him 
under  section  3328  of  the  Code  and  have  not  been  paid.  {Judson  v. 
Ilavely,  59  N.  Y.  Supp.  1018.)  So  the  justice  may  properly  try  the  case 
where  a  jury  demanded  by  the  defendant  has  been  waived  by  him  in 
open  court  (Hosford  v.  Carter,  10  Abb.  452),  or  where  he  has  waived 
the  jury  by  neglecting  to  appear  on  the  adjourned  day.  (Kilpatrich  v. 
Carr,  3  Abb.  117;  Helmick  v.  Churchill,  92  Hun,  524,  36  N.  Y.  Supp, 
1028.)  In  the  latter  case,  although  a  jury  is  in  attendance,  the  justice 
may  dismiss  them  and  proceed  to  try  the  case  himself.     (Id.) 

Where  the  defendant  makes  default  in  appearing  or  pleading  upon  the 
return  of  a  summons  not  served  with  a  verified  complaint,  the  justice 
must  hear  the  allegations  and  proof  of  the  plaintiff  and  render  judgment 
according  to  law  and  equity  as  the  very  right  of  the  case  appears.  (Code 
Civil  Pro.,  §  2988.)  It  is  an  ancient  rule  that  default  of  appearance  by 
the  defendant,  or  an  appearance  and  refusal  to  plead,  is  not  an  admission 
of  the  plaintiff's  demand ;  he  must  establish  it  by  testimony  or  other  legal 
proof  the  same  as  if  issue  had  been  joined.     (Northrup  v.  Jackson,  13 
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Wend.  84 ;  Blair  v.  Bartlett,  75  N.  Y.  150 ;  McDonald  v.  Nuse,  12  Misc. 
507,  33  ]Sr.  Y.  Supp.  661.) 

The  procedure  is  the  same  where  an  issue  of  fact  has  been  joined  and 
neither  party  has  demanded  a  trial  hy  jury.     (Code  Civil  Pro.,  §  2989.) 

Either  party  may  demand  a  trial  by  jury  at  the  time  when  an  issue  o£ 
fact  is  joined,  and  unless  so  demanded  at  the  joining  of  issue  a  jury  trial 
is  waived.  (Code  Civil  Pro.,  §  2990.)  But  where  the  plaintiff  on  the 
return  day  of  the  summons  made  an  oral  complaint  for  a  cause  of  action  on 
contract,  to  which  the  defendant  interposed  a  general  denial,  and  on  the 
day  to  which  the  case  was  adjourned,  against  the  objection  of  the  defend- 
ant, procured  an  amendment  of  his  complaint  changing  the  cause  of  action 
to  a  tort,  it  was  held  that  the  defendant  was  still  entitled  to  demand  a 
jury  trial  of  this  new  issue.     (Reese  v.  Baum,  83  App.  Div.  550.) 

§  20.  Selection  of  jury. 

When  a  trial  by  jury  has  been  duly  demanded  the  justice  should  pro- 
ceed to  draw  twelve  ballots  from  the  box  containing  the  names  of  jurors 
(Code  Civil  Pro.,  §  2991),  and  should  insert  the  names  of  the  jurors  so 
drawn  in  a  venire  and  deliver,  or  cause  it  to  be  delivered  to  a  constable  of 
the  county  disinterested  between  the  parties.  (Code  Civil  Pro.,  §  2993. 
Eor  the  form  of  a  venire  see  Form  No.  47.)  The  justice  should  then 
adjourn  the  court  to  a  day  specified.  (Code  Civil  Pro.,  §  2991.)  If  the 
parties  so  stipulate,  the  drawing  of  the  jury  can  be  done  at  a  later  date. 
{Hallett  V.  Boyer,  114  N.  Y.  Supp.  559.) 

The  constable  should  serve  the  venire  and  make  his  return  as  directed  by 
section  2993  of  the  Code.     (See  Eorm  No.  48.) 

Upon  the  day  to  which  the  trial  was  adjourned,  ballots  containing  the 
names  of  the  persons,  returned,  who  attend,  should  be  prepared  as  directed 
in  section  2994  of  the  Code,  deposited  in  a  box,  and  drawn  therefrom,  one 
after  the  other,  until  six  ballots  have  been  drawn.  If  a  person  whose  name 
is  drawn  is  challenged  and  set  aside,  or  is  excused,  another  ballot  must 
be  drawn,  and  so  on  successively  until  the  required  number  of  jurors  is 
obtained.  (Code  Civil  Pro.,  §  2995.)  In  case  a  jury  cannot  be  obtained 
from  the  persons  notified  and  in  attendance,  the  justice  should  proceed 
as  directed  in  section  2997  of  the  Code  until  a  jury  is  obtained. 

The  justice  may  excuse  any  juror  who  comes  within  the  provisions  of 
section  544  of  the  Judiciary  Law.  (Code  Civil  Pro.,  §  2991),  which  is 
as  follows :  "  Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term  to 
which  a  person  is  returned  as  a  trial  juror,  must  excuse  him  from  serving 
during  the  whole,  or  a  portion  of  the  term,  in  either  of  the  following 
cases: 
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1.  When  lie  is  a  justice  of  the  peace,  or  executes  any  other  civil  oiBce, 
the  duties  of  which,  are,  at  the  time,  inconsistent  with  his  attendance  as  a 
juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed  and  serving  as 
such. 

3.  Where,  for  any  other  reason,  the  interests  of  the  public,  or  of  the 
juror,  will  be  materially  injured  by  his  attendance;  or  his  own  health  or 
the  health  of  a  member  of  his  family,  requires  his  absence;  or  he  is 
temporarily  incapacitated,  for  any  reason,  from  properly  discharging  the 
duties  of  a  juror.  When  a  person  is  excused,  in  either  of  the  cases 
specified  in  this  section,  the  ballot  containing  his  name,  must  be  returned 
to  the  box  from  which  it  was  taken." 

Each  party  may  peremptorily  challenge  not  more  than  three  of  the 
persons  drawn  as  jurors  for  the  trial.     (Code  Civil  Pro.,  §  1176.) 

§  21.  The  trial  and  its  incidents. 

After  the  selection  of  the  jury,  the  justice  must  swear  them  as  directed 
by  section  2998  of  the  Code.  (See  Form  No.  52.)  A  failure  to  swear 
the  jury  is  a  fatal  error.  (Fulton  v.  Yuill,  24  Misc.  285,  53  N.  Y.  Supp. 
707.)  But  the  objection  that  the  jury  was  not  sworn  cannot  be  raised  for 
the  first  time  upon  appeal,  for  the  parties  waive  the  irregularity  if  they 
proceed  to  trial  without  objection.  (Becker  v.  Becker,  92  Misc.  382, 
156  N,  Y.  Supp.  995.) 

The  party  who  has  the  affirmative  of  the  issues  to  be  tried  is  entitled 
to  open  the  case  to  the  jury;  to  introduce  his  evidence  first;  to  introduce 
his  evidence  in  reply  to  the  evidence  introduced  by  the  adverse  party ;  and 
to  sum  up  the  cause  last  to  the  jury.  The  opening  by  a  party  is  a  state- 
ment of  his  cause  of  action  or  his  defense  and  the  evidence  he  expects  to 
give  to  sustain  it.  After  opening  the  case,  the  party  holding  the  aflSrmative 
proceeds  to  introduce  his  record  evidence,  if  any,  or  to  call  his  witnesses. 
If  no  objection  is  made  to  the  competency  of  the  witnesses,  or  if  an  objec- 
tion is  made  and  overruled,  the  witnesses  are  sworn  in  the  order  in  which 
the  party  calling  them  deems  most  likely  to  intelligently  present  the  facta 
of  his  case.  The  form  of  the  witnesses'  oath  is  prescribed  by  section  3000 
of  the  Code.  (See  Eorm  No.  54.)  After  the  party  has  introduced  all  the 
evidence  he  has  in  support  of  his  case,  he  rests. 

The  adverse  party,  if  it  be  the  defendant,  may  then  move  for  a  nonsuit, 
if  he  deems  that  the  evidence  presented  by  the  plaintiff  does  not  establish 
his  cause  of  action.  If  no  nonsuit  is  demanded,  or  is  demanded  and 
denied,  the  party  not  having  the  affirmative  then  opens  his  case,  calls  his 
witnesses,  and  rests. 
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The  party  having  the  affirmative  then  introduces  his  rebutting  evidence, 
if  he  has  any  and  rests.  If  a  motion  for  nonsuit  on  all  the  evidence  is  not 
then  made  or  renevfed,  the  party  not  having  the  affirmative  of  the  issue 
sums  up,  and  the  party  having  the  affirmative  foUovrs.  If  no  jury  is  in 
attendance,  the  case  is  then  submitted  to  the  justice  for  decision  and 
judgment.  If  a  jury  is  in  attendance,  the  justice  may  charge  the  jury, 
or  he  may  decline  to  do  so.  It  is  a  matter  of  discretion  with  him,  but 
he  charges  the  jury  at  the  peril  of  doing  so  correctly.  He  cannot  direct 
the  jury  to  return  a  certain  verdict.  (Marsh  v.  Richer,  68  Misc.  587,  125 
N.  Y.  Supp.  245.) 

Some  of  the  more  important  of  the  general  rules  of  evidence  have  been 
given  in  the  preceding  chapter.  The  manner  in  vsfhich  evidence  is  intro- 
duced can  be  but  briefly  noticed.  The  party  vrho  calls  a  witness  examines 
him  as  to  the  matters  upon  which  the  testimony  of  the  witness  is  desired. 
This  is  called  the  direct  examination.  The  adverse  party  then  has  a  legal 
right  to  further  interrogate  the  witness  as  to  the  matters  testified  to  on  the 
direct  examination.  This  is  called  the  cross-examination.  The  party 
calling  the  witness  may  then  by  proper  inquiries  of  the  witness  obtain 
an  explanation,  qualification  or  amplification  of  the  matters  testified  to  on 
cross-examination.  This  is  known  as  the  redirect  examination.  The  justice 
in  his  minutes  of  the  testimony  should  note  whether  the  evidence  taken 
down  was  given  by  the  witness  upon  his  direct,  cross,  or  redirect  examina- 
tion. More  latitude  is  allowed  on  cross-examination  than  on  the  direct, 
and  a  ruling  which  would  be  erroneous  in  one  case  might  be  proper  in  the 
other.  So  testimony  drawn  out  on  cross-examination  as  to  matters  not 
inquired  about  upon  the  direct,  may  make  the  testimony  of  the  witness 
binding  upon  the  party  conducting  the  cross-examination,  and  make  the 
witness,  as  to  such  matters.  In  effect,  his  witness. 

§  22.  Decision  and  judgment. 

After  hearing  the  allegations  and  the  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of  a  constable, 
until  they  all  agree  upon  their  verdict.  Before  they  retire  to  consider 
their  verdict  the  constable  in  charge  must  be  sworn  by  the  justice  as  pro- 
vided in  section  3006  of  the  Code.  (See  Form  No.  53.)  No  instructions 
can  be  given  to  the  jury  after  they  retire  to  the  jury  room,  unless  by  con- 
sent of  the  parties.  No  communication  between  the  justice  and  the  jury 
can  be  had  in  the  absence  of  the  parties  or  their  attorneys  without  their 
consent,  and  a  violation  of  this  rule  furnishes  ground  for  the  reversal  of 
the  judgment  though  the  communication  was  harmless.  (Rorinson  v. 
Woodard,  88  Misc.  116,  151  N.  Y.  Supp.  655 ;  Hudson  v.  Stearns,  75 
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jST,  Y.  Supp.  735;  Seeley  v.  Bisgrove,  83  Hun,  293,  31  JST.  Y.  Supp.  914; 
Valentine  v.  Kelley,  54  Hun,  78;  High  v.  Chich,  81  Hun,  100;  Abbott 
V.  Hochenberger,  31  Misc.  587.)  When  the  juorors  have  agreed  upon 
their  verdict  they  must  publicly  deliver  it  to  the  justice  who  must  enter 
it  upon  his  docket-book.  (Code  Civil  Pro.,  §  3007.)  If  the  jury  cannot 
agree  upon  a  verdict,  after  having  been  out  a  reasonable  time,  the  justice 
may  discharge  them  and  issue  a  new  venire,  without  any  new  demand 
being  made  for  a  jury  trial  (Hartman  v.  Hoffman,  65  App.  Div.  443), 
unless  the  parties  consent  that  the  justice  render  judgment  upon  the 
evidence  already  before  him,  in  which  case  he  may  enter  judgment 
accordingly.     (Code  Civil  Pro.,  §  3008.) 

The  Code  prescribes  the  cases  in  which  a  judgment  of  nonsuit  must  be 
rendered  (§  3013)  ;  the  general  requisites  of  a  judgment  upon  a  verdict 
or  upon  the  decision  of  the  justice  upon  a  trial  without  a  jury  (§  3014) ; 
and  the  time  when  a  judgment  must  be  rendered.     (§  3015.) 

The  time  within  which  a  justice  must  render  judgment  is  limited  to 
four  days  after  the  case  is  submitted  to  him,  and  a  judgment  rendered 
after  that  time  is  illegal  and  void.     (GillingJiam  v.  Jenkins,  40  Hun,  594.) 

The  same  rule  applies  in  summary  proceedings.  (People  ex  rel.  White 
v.  Loomis,  27  Hun,  328.) 

Merely  entering  the  verdict  in  the  docket,  and  putting  down  the  items 
of  cost  and  adding  them  up  with  the  verdict,  and  thus  ascertaining  the 
sum  total,  and  nothing  more,  is  not  rendering  a  judgment  on  such  verdict. 
Judgment  must  be  rendered,  and  entered  in  some  way  as  a  judicial  act- 
The  decision  must  be  evidenced  by  some  official  act.  A  decision  in  the 
mind  of  the  justice,  unless  it  is  entered  in  the  docket,  or  in  the  minutes 
of  the  trial,  is  of  no  avail  whatever.  It  is  not  a  legal  rendering  of  judg- 
ment, and  will  not  constitute  a  judgment  in  law.  (Stevens  v.  Santee,  51 
Barb.  532.) 

In  no  case  can  a  mere  mental  determination,  evidenced  by  no  outward 
act,  be  considered  as  a  judicial  act,  and  a  mere  mental  opinion,  not 
announced,  is  no  determination.  It  is  the  formal  announcement  which 
is  the  judicial  act.     (Youmans  v.  Simmons,  7  Hun,  466.) 

It  is  improper  for  a  justice  of  the  peace  to  render  judgment  while  the 
counsel  of  one  of  the  parties  is  summing  up  the  case.  (Prentice  v. 
Sprague,  1  Hilt.  428.) 

Where  a  justice  fails  to  render  judgment  in  an  action  tried  before  him 
within  four  days  after  its  final  submission,  it  does  not  render  him  liable  in 
an  action  for  damages  at  the  suit  of  an  individual.  (Evarts  v.  Kiehl, 
102  N.  Y.  296.) 

The  justice  must  enter  judgment  within  four  days  after  the  cause  is 
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sybmitted  to  him  for  final  decision,  but  where  a  cause  is  submitted  by 
counsel  at  the  close  of  the  evidence,  with  an  agreement  that  within  four 
days  they  will  appear  befor  him  to  sum  up  the  case,  it  is  in  effect  post- 
poned for  a  final  hearing  and  the  justice  has  a  right  to  take  four  days  from 
that  time  for  the  decision  of  the  cause. 

Where  a  justice  rendered  judgment  within  four  days  after  the  submis- 
sion, and  entered  the  same  upon  his  minutes  of  the  trial,  but  omitting  to 
enter  the  judgment  on  his  docket,  his  failure  to  so  enter  it  does  not  vitiate 
the  judgment,  but  the  act  of  entering  it  in  the  docket  may  be  validly 
performed  at  any  time.     (Fish  v.  Emerson,  44  IST.  T.  376.) 

After  a  verdict  has  been  received  and  entered  in  the  docket  by  a  justice, 
he  has  no  further  judicial  power  in  regard  to  it  except  to  determine  the 
amount  of  the  costs,  and  add  them  to  the  verdict.  He  must  enter  judg- 
ment upon  the  verdict  on  the  day  on  which  it  is  rendered;  if  he  waits 
until  the  next  day,  he  can  render  no  judgment.  After  he  has  done  so  he  is 
without  jurisdiction  or  authority  to  alter  or  change  the  record  in  any 
respect.  {Allen  v.  Swann,  6  Civ.  Pro.  E.  56.)  But  he  may,  under 
section  723  of  the  Code,  amend  the  judgment  by  inserting  therein  the 
true  given  name  in  parenthesis  of  the  defendant.  (Furanz  v.  Tramontano, 
177  App.  Div.  52.) 

The  parties  may  by  consent  extend  the  time  in  which  the  justice  may 
render  his  judgment.  {Barnes  v.  Badger,  41  Barb.  98 ;  Beardsley  v.  Pope, 
88  Hun,  563.) 

Where  a  justice  of  the  peace  has  decided  an  action  upon  the  merits  and 
has  entered  judgment  for  the  damages  upon  the  last  day  of  the  statutory 
time  given  him  for  that  purpose,  a  valid  judgment  has  been  rendered,  and 
it  is  beyond  his  power  to  invalidate  the  judgment  by  subsequently  adding 
costs  to  it.     {Rich  v.  Markham,  92  Hun,  78.) 

A  justice  has  no  authority  to  enter  judgment  on  Sunday.  His  authority 
to  act  on  that  day  is  suspended.  The  language  of  the  statute  directing  the 
justice  to  render  the  judgment  forthwith  is  of  the  character  considered 
in  law  to  be  directory,  and  not  involving  the  validity  of  the  act,  if  not 
done  at  the  time  directed.  The  statute  so  directing  the  justice  must 
harmonize  with  the  provision  which  forbids  the  transaction  of  any  business 
in  court  on  Sunday.  The  statute  authorizes  courts  to  be  open  for  the 
purpose  of  receiving  a  verdict,  and  forbids  the  transaction  of  any  other 
business  on  Sunday.  And  the  verdict  is  valid  by  the  statute  although 
rendered  on  Sunday,  but  the  justice  cannot  enter  judgment  thereon  until 
Monday.  The  time  intervening  between  the  rendition  of  the  verdict  on 
Sunday,  and  the  action  by  the  justice  in  rendering  judgment  on  the 
following  Monday,  is  to  be  regarded  as  a  period  during  which  his  authority 
is  suspended,  to  be  resumed  and  continued  when  holy  time  has  expired. 
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A  judgment  entered  on  Sunday  is  wholly  vojd.  (Allen  v.  Godfrey,  44 
N.  Y.  433.) 

When  a  justice  has  jurisdiction  of  the  subject  matter  of  the  action  and  of 
the  person  of  the  defendant,  his  judgment  cannot  he  attacked  collaterally. 
(Reno  V.  Finder,  20  IST.  Y.  298.) 

Unless  the  ease  is  one  specified  in  Section  3075  of  the  Code,  the  justice, 
at  the  time  of  rendering  judgment,  should  tax  the  costs  of  the  prevailing 
party  and  include  the  same  in  the  judgment.  (Code  Civil  Pro.,  §  3074.) 
He  should  also  make  a  minute  of  the  costs  of  the  defeated  party,  as  he  may 
become  entitled  to  be  repaid  the  same  on  appeal  from  the  judgment 
against  him.  (See  Code  Civil  Pro.,  §  3060.)  The  Code  defines  what  is 
meant  by  the  word  "costs"  (§  3074) ;  limits  the  amount  which  may  be 
awarded  to  the  prevailing  party  (§  3076) ;  and  the  mode  of  taxation. 
(§  3078.)  Section  3245  of  the  Code,  prohibiting  costs  against  municipal 
corporations  in  certain  cases,  does  not  apply  to  justices'  courts.  (Bradley 
V.  Town  of  Union,  164  App.  Div.  735,  150  K  Y.  Supp.  112.) 

§  23.  Minutes  of  trial  and  docket  of  justice. 

A  justice  should  make  full  and  accurate  minutes  of  all  proceedings  in  the 
action  before  him,  including  the  evidence  given  by  the  several  witnesses, 
the  objections  made  by  the  parties  to  the  evidence  offered,  and  his  rulings 
thereon.  All  these  matters  may  be  brought  before  an  appellate  court  for 
review,  and  it  is  essential  that  the  justice  should  have  before  him  the 
means  of  making  a  full  and  correct  return.  A  full  record  of  the  evidence 
given  is  also  important  in  many  cases  in  reaching  a  correct  decision  upon 
the  merits  of  the  case  tried  before  him,  where  judgment  is  deferred  for 
the  statutory  time,  or  where  the  case  is  not  finally  submitted  by  the 
parties  for  a  considerable  time  after  the  evidence  was  given. 

The  justice  must  also  keep  a  docket-book  and  enter  therein  all  that  the 
statute  requires.     (See  Code  Civil  Pro.,  §  3140.) 

§  24.  Executions. 

The  time  within  which  a  justice  of  the  peace  may  issue  an  execution 
upon  a  judgment  rendered  by  him  is  limited  to  five  years,  and  the  right 
to  issue  it  is  made  dependent  upon  the  fact  that  the  justice  is  then  in  office, 
and  the  judgment  has  not  been  docketed  in  the  county  clerk's  office.  (Code 
Civil  Pro.,  §  3024.)  If  it  has  been  docketed  with  a  county  clerk,  the  clerk 
will  issue  execution  thereon  (Id.,  §  3017),  as  prescribed  in  section  3043. 
A  justice  may  renew  an  execution  after  the  expiration  of  his  term  of 
office  within  five  years  after  the  rendering  of  the  judgment.  (Id.,  § 
3027.)     Bat  after  the  expiration  of  his  office,  he  cannot  issue  an  execution 
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against  the  wages  of  the  debtor  under  section  1391  of  the  Code.  (Furanz 
V.  Tramontano,  17T  App.  Div.  52.) 

The  general  requisites  of  an  execution  issued  by  a  justice  of  the  peace 
are  stated  in  section  3025  of  the  Code  (see  Form  68) ;  the  requisites  of  an 
execution  against  the  person  in  section  3026  (see  Form  No.  69) ;  and  the 
requisites  of  an  execution  upon  a  judgment  rendered  in  an  action  to 
recover  a  chattel  in  section  1731  of  the  Code  as  modified  by  section  3038. 
(See  Form  No.  70.)  If  the  execution  is  issued  upon  a  judgment  rendered 
in  an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute  of  the 
State,  it  must  be  indorsed  by  the  justice  with  a  reference  to  the  statute 
in  the  following  form :  "According  to  the  provisions  of,"  etc.,  adding  such 
a  description  of  the  statute  as  will  identify  it  with  convenient  certainty, 
and  also  specifying  the  section  if  penalties  or  forfeitures  are  given  in 
different  sections  of  the  statute  for  different  acts  or  omissions.  (Code 
Civil  Pro.,  §§  1897,  3026.)  If  the  judgment  was  rendered  in  an  action 
in  which  a  warrant  of  attachment  was  issued  and  not  vacated,  and  prop- 
erty of  the  defendant  was  attached,  but  in  which  the  defendant  did  not 
appear  and  was  not  personally  served  with  the  summons,  the  execution 
must  require  the  constable  to  satisfy  it  out  of  the  property  so  attached, 
without  containing  a  direction  to  satisfy  it  out  of  any  other  property. 
(Code  Civil  Pro.,  §  2918;  see  Form  No.  72.) 

If  the  judgment  was  rendered  in  an  action  against  two  or  more  persons 
jointly  indebted  upon  contract,  and  the  summons  was  served  upon  one  or 
more  of  the  defendants,  but  not  upon  all  of  them,  an  execution  thereon 
must  be  issued,  in  form,  against  all  the  defendants,  but  the  justice  must 
indorse  thereon  a  direction  to  the  constable,  containing  the  name  of  each 
defendant  who  was  not  summoned,  restricting  the  enforcement  of  the 
execution,  as  against  the  property  of  the  person  or  persons  so  named,  to 
its  collection  out  of  the  personal  property  owned  by  such  defendant 
jointly  with  the  other  defendants  who  were  summoned,  or  with  any  of 
them.  Code  Civil  Pro.,  §§  1934,  1935,  3020;  Hoffman  v.  Wight,  1  App. 
Div.  514,  516.)  Thus,  if  judgment  is  rendered  against  two  copartners 
on  a  copartnership  obligation,  and  but  one  of  the  partners  was  served  with 
the  summons,  the  plaintiff  may  have  execution  against  the  copartnership 
property  and  the  individual  property  of  the  partner  summoned,  although 
not  against  the  individual  property  of  the  copartner  not  summoned.  {Latz 
V.  Bluementhal,  50  Misc.  407,  408.) 

§  25.  Levy  and  sale  under  execution. 

The  constable  to  whom  an  execution  is  delivered  should  at  once  proceed 
to  execute  it  according  to  its  commands.  He  should  levy  upon  and  take  into 
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his  custody  sufficient  personal  property  of  the  judgment  debtor  to  satisfy 
the  judgments  together  with  his  fees;  indorse  upon  the  execution  the  time 
of  levying  (see  Form  No.  71) ;  and  immediately  post  conspicuously  in 
three  public  places  of  the  city  or  town  in  which  the  property  was  taken 
written  or  printed  notices,  signed  by  him,  describing  the  property,  and 
specifying  the  place  within  the  same  city  or  town,  and  the  time,  not 
Jess  than  six  days  after  the  posting,  when  it  will  be  exposed  for  sale.  (Code 
Civil  Pro.,  §  3029;  Form  No.  73.)  He  may  or  may  not  make  an  inven- 
tory of  the  property  levied  upon,  although  it  is  the  common  and  better 
practice  to  do  so.  (Watts  v.  Cleveland,  3  E.  D.  Smith,  553.)  On  the  day 
specified  in  the  notice  of  sale,  and  between  the  hour  of  nine  o'clock  in 
the  morning  and  sunset  he  should  sell  the  property  at  public  auction.  (Code 
Civil  Pro.,  §  1384.)  He  should  not  directly  or  indirectly  purchase  any 
of  the  property  at  the  sale.  (Id.,  §  1387.)  He  should  offer  the  property 
for  sale  in  such  lots  and  parcels  as  are  calculated  to  bring  the  highest  price, 
and  the  property  should  be  present  and  in  view  of  those  attending  the 
sale.  (Id.,  §  1428.)  Having  completed  the  sale,  he  should  return  the 
execution  to  the  justice;  pay  over  to  him  the  amount  of  the  judgment, 
with  interest,  or  so  much  thereof  as  he  has  collected,  and  return  the  surplus 
if  any  to  the  person  from  whose  property  it  was  collected.  (Id.,  §  3031.)  If 
the  execution  given  him  is  against  the  person,  he  should  proceed  as  directed 
in  section  3032  of  the  Code.  The  levy,  sale  and  return  must  be  made 
within  the  sixty  days  from  the  date  of  the  execution,  unless  it  has  been 
renewed  (see  Code  Civil  Pro.,  §  3027),  and  in  that  case,  before  the  expira- 
tion of  the  time  for  which  it  was  renewed.  (Id.,  §  3040.)  A  levy  after 
return  day  makes  him  a  trespasser.  {Vail  v,  Lewis,  4  Johns.  450.)  The 
renewal  of  an  execution  must  be  for  sixty  days.  If  for  a  less  period  it  is 
void.     (Vinne  v.  Houghtaling,  84  Hun,  166,  32  N.  Y,  Supp.  450.) 

A  constable  whose  term  of  office  expires  before  the  return  day  of  the 
execution  must  proceed  as  if  his  term  had  not  expired  (Code  Civil  Pro., 
§  3042),  and  a  justice  whose  term  of  office  has  expired  may  renew  an 
execution.    (Id.,  §  3027.) 

§  26.  Property  exempt  from  execution. 

Where  the  execution  is  issued  to  satisfy  a  judgment  for  money,  it 
directs  the  constable  to  satisfy  it  out  of  the  personal  property  of  the  judg- 
ment debtor  within  the  county,  not  exempt  from  levy  and  sale  by  virtue 
of  an  execution.    (Code  Civil  Pro.,  §  3026.) 

The  same  personal  property  is  exempt  from  levy  and  sale  by  virtue  of 
execution  issued  by  a  justice  of  the  peace,  which  is  exempt  from  levy  and 
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sale  by  virtue  of  an  execution  issued  out  of  the  Supreme  Court  in  like 
cases  under  the  same  circumstances  as  prescribed  in  sections  1389,  1390, 
1391,  1392,  1393  and  1394  of  the  Code  and  the  other  provisions  of  law 
relating  to  such  an  exemption.     (Code  Civil  Pro.,  §  3028.) 

The  following  personal  property,  when  owned  by  a  householder,  is 
exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each  movable 
article  thereof  continues  to  be  so  exempt,  while  the  family,  or  any  of 
them,  are  removing  from  one  residence  to  another : 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or  kept  for 
use  in  a  dwelling  house ;  and  one  sewing-machine,  with  its  appurtenances. 

2.  The  family  Bible,  family  pictures,  and  school  books,  used  by  or  in 
the  family;  any  other  books  not  exceeding  in  value  fifty  dollars,  kept 
and  used  as  part  of  the  family  library. 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the  family,  in 
a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manufactured 
therefrom ;  one  cow ;  two  swine ;  the  necessary  food  for  these  animals ;  all 
necessary  meat,  fish,  flour,  groceries  and  vegetables,  actually  provided  for 
family  use;  and  necessary  fuel,  oil,  and  candles,  for  the  use  of  the 
family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding  necessary  for  the 
judgment  debtor  and  the  family;  all  necessary  cooking  utensils;  one 
table ;  six  chairs ;  six  knives ;  six  forks ;  six  spoons ;  six  plates ;  six  tea- 
cups; six  saucers;  one  sugar  dish;  one  milk  pot;  one  teapot;  one  crane 
and  its  appendages;  one  pair  of  andirons;  one  coal  scuttle;  one  shovel; 
one  pair  of  tongs ;  one  lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the  carrying 
on  of  his  trade,  not  exceeding  in  value  twenty -five  dollars.  (Code  Civil 
Pro.,  §  1390.) 

In  addition  to  the  exemptions,  allowed  by  the  last  section,  necessary 
household  furniture,  working  tools  and  team,  professional  instruments, 
furniture  and  library,  not  exceeding  in  value  two  hundred  and  fifty  dollars, 
together  with  the  necessary  food  for  the  team,  for  ninety  days,  are  exempt 
from  levy  and  sale  by  virtue  of  an  execution,  when  owned  by  a  person, 
being  a  householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  upon  a  judgment  recovered  wholly  upon 
one  or  more  demands,  either  for  work  performed  in  the  family  as  a 
domestic  or  for  the  purchase  money,  of  one  or  more  articles,  exempt  as 
prescribed  in  this  or  the  last  section.  (Code  Civil  Pro.,  §  1391.) 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the  same 
exemptions,  from  levy  and  sale  by  virtue  of  an  execution,  subject  to  the 
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same  exceptions,  as  prescribed  in  the  last  two  sections,  in  the  case  of  a 
householder.     (Code  Civil  Pro.,  §  1392.) 

The  pay  and  bounty  of  a  noncommissioned  officer,  musician  or  private 
in  the  military  or  naval  service  of  the  United  States  or  the  State  of 
Nevsr  York;  a  land  warrant,  pension  or  other  reward  heretofore  or  here- 
after granted  by  the  United  States,  or  by  a  State,  for  military  or  naval 
services;  a  sword,  horse,  medal,  emblem  or  device  of  any  kind  presented 
as  a  testimonial  for  services  rendered  in  the  military  or  naval  service 
of  the  United  States  or  a  State;  and  the  uniform,  arms  and  equipments 
which  were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  nonpayment 
of  taxes,  or  in  any  other  legal  proceeding;  except  that  real  property  pur- 
chased with  the  proceeds  of  a  pension  granted  by  the  United  States  for 
military  or  naval  services,  and  owned  by  the  pensioner,  or  by  his  wife 
or  widow,  is  subject  to  seizure  and  sale  for  the  collection  of  taxes  or 
assessments  lawfully  levied  thereon.  (Code  Civil  Pro.,  §  1393.) 

No  process  of  attachment,  execution,  sequestration,  replevin,  distress  or 
any  kind  of  seizure  shall  be  served  or  levied  upon  articles,  goods,  wares, 
merchandise  or  property  of  any  description  while  the  same  is  en  route 
to  or  from,  or  while  on  exhibition  or  deposited  by  exhibitors  at  any  inter- 
national exhibition  held  under  the  auspices  or  supervision  of  the  United 
States,  within  any  city  or  county  of  the  State,  not  shall  such  property 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  any  cause  whatever, 
in  the  hands  of  the  authorities  of  such  exhibition  or  otherwise.  (Code 
Civil  Pro.,  §  1404a.) 

A  right  of  action  to  recover  damages,  or  damages  awarded  by  a  judg- 
ment, for  taking  or  injuring  personal  property,  exempt  by  law  from  levy 
and  sale,  by  virtue  of  an  execution,  are  exempt,  for  one  year  after  the 
collection  thereof,  from  levy  and  sale,  by  virtue  of  an  execution,  and  from 
seizure  in  any  other  legal  proceeding.    (Code  Civil  Pro.,  §  1394.) 

Where  the  debtor  claims  an  exemption  from  execution  for  certain 
property,  he  must  notify  the  officer  of  his  claim  before  he  can  maintain 
an  action  for  conversion  of  such  property ;  the  claim  that  property  levied  on 
is  exempt  from  execution  is  a  claim  personal  to  the  defendant  in  the 
execution,  and  he  only  can  avail  himself  of  the  privilege.  The  exemption 
provided  by  the  statute  is  not  exclusively  for  the  benefit  of  the  ovmer  of  the 
property.  It  is  intended  mainly  for  the  benefit  of  the  family  for  which 
he  provides.  (Wilcox  v.  Bowe,  59  Hun,  268 ;  Wilcox  v.  Bawley,  31  N.  Y. 
648;  Smith  v.  Eill,  22  Barb.  656.) 

The  "  team  "  which  the  exemption  law  exempts  from  sale  on  execution, 
when  owned  by  any  person  being  a  householder  or  having  a  family  for 
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whicli  he  provides,  includes  any  number  of  animals  composing  the  team, 
it  may  consist  of  one,  two,  three,  four,  or  more.  A  team  may  be  formed 
with  either  of  these  numbers,  and  whichever  may  compose  it,  if  within  the 
purview  of  the  statute,  and  the  limit  as  to  value  fixed  by  it,  it  wiU  be 
exempt.  (Wilcox  v.  Hawley,  31  N.  Y.  648;  Gogsdill  v.  Brown,  5  Hun, 
341.) 

A  wagon  may  be  a  part  of  and  embraced  in  the  description  of  a  team  and 
if  so,  it  is  exempt.  But  it  is  for  the  party  claiming  the  exemption  to 
establish  it  by  a  preponderance  of  proof,     (Brown  v.  Davis,  9  Hun,  43. ) 

Potatoes  planted  for  family  use  are  exempt  from  execution  before  they 
are  dug,  just  the  same  as  when  they  are  taken  out  of  the  ground  and 
stored.     (Carpenter  v.  Harrington,  25  Wend.  370.) 

Professional  books  necessary  to  a  professional  man,  who  provides  for 
a  family,  or  is  the  head  of  one  are  exempt.  So  are  the  surgical  instruments 
of  a  surgeon.  A  watch  when  shown  absolutely  necessary  to  the  debtor  in 
certain  cases  may  be  exempt.  A  machine  such  as  a  threshing  machine  and 
horse  power,  or  engine  is  not  exempt  from  levy  and  sale  on  execution. 
(Ford  V.  Johnson,  34  Barb.  364 ;  Bitting  v.  Vandenburgh,  17  How.  80 ; 
Robinson's  Case,  S  Abb.  466.) 

A  person  having,  and  providing  for  a  household,  is  a  "  householder,"  and 
the  character  is  not  lost  by  a  temporary  ceasing  of  housekeeping.  The 
exemption  was  made  for  the  benefit  of  the  family,  rather  than  its  head, 
the  debtor.  Its  object  concerns  a  question  of  public  policy.  It  is  to  keep 
together  the  wife  and  children,  that  the  children  may  be  trained  and 
become  useful  members  of  society;  to  protect  them  against  the  dangers  to 
_  which  they  would  be  exposed  by  being  scattered,  at  a  tender  age,  and  to 
secure  them  the  means  of  instruction  and  improvement.  It  does  not  mean 
simply  a  housekeeper,  but  also  a  "  master  or  chief  of  a  family." 

A  man  who  is  not  a  householder,  and  has  no  family  for  which  he  pro- 
vides wholly  or  partly,  is  not  entitled  to  any  exemption.  (Fink  v. 
FraenMe,  39  St.  Kep.  194,  14  N.  Y.  Supp.  140.) 

The  earnings  of  the  judgment  debtor  for  his  personal  services  rendered 
within  sixty  days  next  before  the  institution  of  proceedings  supplementary 
to  execution,  are  exempt  when  it  is  made  to  appear  by  his  oath  or  other- 
wise that  those  earnings  are  necessary  for  the  use  of  a  family,  wholly  or 
partly  supported  by  his  labor.     (Code  Civil  Pro.,  §  2463.) 

The  necessary  wearing  apparel  of  every  debtor  is  exempt  from  levy  and 
sale  on  execution.     (Bumpus  v.  Maynard,  36  Barb.  626.) 

To  entitle  a  person  to  have  his  team  exempted  from  levy  and  sale  under 
execution,  he  need  not  have  the  sole  right  of  property  therein.  If  he 
is  only  a  part  owner,  in  common  with  another,  he  is  within  the  meaning 
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and  object  of  the  statute,  as  much  as  if  lie  owned  the  team  alone.     {Bad- 
cliff  V.  Wood,  25  Barb.  52.) 

When  a  judgment  debtor  has  three  horses,  either  two  of  which  may 
constitute  a  team,  and  one  of  the  horses  is  levied  upon  by  a  constable,  by 
virtue  of  an  execution,  the  debtor  may  at  the  time  of  the  levy,  or  within 
a  reasonable  time  after  he  has  notice  thereof,  elect  to  claim  such  horse  as 
exempt  property.  If  he  fails  to  make  such  election  he  cannot  thereafter 
maintain  an  action  for  conversion  thereof  or  replevin.  (Seaman  v.  Luce, 
23  Barb.  240 ;  BrooJcs  v.  Hathaway,  8  Hun,  290.) 

The  team  of  every  teamster,  and  of  every  other  man,  when  it  is  neces- 
sary to  his  use,  is  exempt  although  the  owner  may  be  worth  thousands  of 
dollars  in  money,  or  in  other  property.  The  exemption  in  the  statute  was 
not  made  to  depend  on  the  pecuniary  ability  of  the  debtor;  it  is  a  benign 
and  remedial  statute,  enacted  for  the  benefit  of  families,  from  the  highest 
motive  of  public  policy,  and  it  is  the  duty  of  courts  to  see  to  it  that  its 
humane  provisions  shall  not  be  defeated  by  technicalities.  (Smith  v. 
Slade,  57  Barb.  637.) 

Tn  an  action  to  recover  damages  for  the  sale  by  an  officer  of  exempt 
property,  under  an  execution,  it  is  sufficient  for  the  plaintiff,  on  the  trial, 
to  show  that  the  articles  levied  upon  and  sold,  and  claimed  to  be  exempt, 
are  enumerated  in  the  statute  as  exempt  property,  when  necessary,  and 
then  show  them  to  be  necessary  and  within  the  limit  as  to  value.  IlTeither 
the  statute,  nor  the  rule  of  evidence,  calls  upon  the  plaintiff  to  prove  what 
else  he  may  own. 

Damages  recovered  in  such  an  action  would  seem  to  be  exempt  from 
execution  for  a  reasonable  time  at  least. 

Certain  exempt  property  is  liable  to  seizure  and  sale  on  an  execution  ■ 
issued  to  collect  the  purchase  money  of  any  article  exempt  under  the 
statute.     (Snyder  v.  Davis,  1  Hun,  350.) 

Moneys  received  from  a  pension  and  deposited  in  a  bank  in  the  name 
of  the  pensioner,  is  not  subject  to  proceedings  on  the  part  of  creditors  to 
have  them  applied  in  payment  of  debts,  although  the  relation  between  the 
depositor  and  the  bank  is  that  of  creditor  and  debtor.  The  debt  repre/Sents 
the  pension,  and  that  is  exempt  under  the  statute. 

And  when  the  receipts  from  a  pension  can  be  directly  traced  to  the 
purchase  of  property  necessary  or  convenient  for  the  support  and  mainte- 
nance of  the  pensioner  and  his  family,  such  property  is  exempt.  But  it 
seems  that  when  pension  moneys  have  been  embarked  in  business  and 
mingled  with  other  funds  so  as  to  be  incapable  of  identification  or  separa- 
tion, the  pensioner  loses  the  benefit  of  the  exemption.  (Yates  County 
National  Bank  v.  Carpenter,  119  iN".  T.  550.) 
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§  27.  Garnishee  of  wages  or  income. 

Where  a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  satisfied,  and 
where  any  wages,  debts,  earnings,  salary,  income  -from  trust  funds  or 
profits  are  due  and  owing  to  the  judgment  debtor  or  shall  thereafter 
become  due  and  owing  to  him,  to  the  amount  of  twelve  dollars  or  more 
per  week,  the  judgment  creditor  may  apply  to  the  court  in  which  said 
judgment  was  recovered  or  to  the  court  having  jurisdiction  of  the  same 
without  notice  to  the  judgment  debtor  and  upon  satisfactory  proof  of  such 
facts  by  affidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a  judge 
or  justice  thereof,  must  issue,  or  if  a  court  of  record,  a  judge  or  justice, 
must  grant  an  order  directing  that  an  execution  issue  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  of  said  judg- 
ment debtor,  and  on  presentation  of  such  execution  by  the  officer  to  whom 
delivered  for  collection  to  the  person  or  persons  from  whom  such  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  are  due  and 
owing,  or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon  the  wages, 
earnings,  debts,  salary,  income  from  trust  funds  or  profits,  due  or  to 
become  due  to  said  judgment  debtor  to  the  amount  specified  therein  which 
shall  not  exceed  ten  per  centum  thereof,  and  said  levy  shall  be  a  continu- 
ing levy  until  said  execution  and  the  expenses  thereof  are  fully  satisfied 
and  paid  or  until  modified  as  hereinafter  provided,  but  only  one  execution 
against  the  wages,  debts,  earnings,  salary,  income  from  trust  funds  or 
profits  of  said  judgment  debtor  shall  be  satisfied  at  one  time  and  where 
more  than  one  execution  has  been  issued  or  shall  be  issued  pursuant  to 
the  provisions  of  this  section  against  the  same  judgment  debtor,  they  shall 
be  satisfied  in  the  order  of  priority  in  which  such  executions  are  presented 
to  the  person  or  persons,  from  whom  such  wages,  debts,  earnings,  salary, 
income  from  trust  funds  or  profits  are  due  and  owing.  It  shall  be  the 
duty  of  any  person  or  corporation,  municipal  or  otherwise,  to  whom  said 
execution  shall  be  presented,  and  who  shall  at  such  time  be  indebted  to  the 
judgment  debtor  named  in  such  execution,  or  who  shall  become  indebted  to 
such  judgment  debtor  in  the  future,  and  while  said  execution  shall  remain 
a  lien  upon  said  indebtedness  to  pay  over  to  the  officer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  prescribe  until 
said  execution  shall  be  wholly  satisfied,  and  such  payment  shall  be  a  bar 
to  any  action  therefor  by  any  such  judgment  debtor.  If  such  person  or 
corporation,  municipal  or  otherwise,  to  whom  said  execution  shall  be 
presented  shall  fail,  or  refuse  to  pay  over  to  said  officer  presenting  said 
21 
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execution,  the  percentage  of  said  indebtedness,  he  shall  be  liable  to  an 
action  therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  be  applied 
towards  the  payment  of  said  execution.  Either  party  may  apply  at  any 
time  to  the  court  from  which  such  execution  shall  issue,  or  to  any  judge 
or  justice  issuing  the  same,  or  to  the  county  judge  of  the  county,  and  in 
any  county  where  there  is  no  county  judge,  to  any  justice  of  the  city  court 
upon  such  notice  to  the  other  party  as  such  court,  judge,  or  justice  shall 
direct  for  a  modification  of  said  execution,  and  upon  such  hearing  the 
said  court,  judge  or  justice  may  make  such  modification  of  said  execution 
as  shall  be  deemed  just,  and  such  execution  as  so  modified  shall  continue 
in  full  force  and  effect  until  fully  paid  and  satisfied,  or  until  further 
modified  as  herein  provided.  This  section,  so  far  as  it  relates  to  wages  and 
salary,  due  and  owing  or  to  become  due  and  owing  to  the  judgment 
debtor,  shall  not  apply  to  judgments  recovered  more  than  ten  years  prior 
to  September  first,  nineteen  hundred  and  eight,  nor  to  judgments  hereto- 
fore or  hereafter  recovered  upon  such  judgments,  and  any  execution  here- 
tofore issued  upon  such  judgments  pursuant  to  an  order  heretofore  granted 
under  this  section  shall,  when  this  act  takes  effect,  cease  to  be  a  lien  and 
continuing  levy  upon  wages  and  salary  thereafter  to  become  due  and 
owing  to  the  judgment  debtor.  No  execution  under  this  section  shall  be 
hereafter  issued  upon  a  judgment  against  an  ofiicer  or  employee  of  any 
city  or  any  county  of  the  state  or  of  the  board  of  education  of  any  such 
city,  unless  it  shall  contain  the  name  of  the  judgment  debtor  in  full,  his 
title  or  position,  and  the  bureau,  ofiice,  department  or  subdivision  thereof 
in  which  he  is  employed;  and  if  a  person  so  employed  shall  resign  or  be 
dismissed  while  an  execution  issued  pursuant  to  the  provisions  of  this 
section  is  wholly  or  partly  unsatisfied,  and  he  be  reinstated  or  re-employed, 
such  execution  shall  lapse  and  no  further  deduction  shall  be  made  thereon 
unless  such  reinstatement  or  re-employment  occur  within  ninety  days  after 
such  resignation  or  dismissal.  All  executions  filed  in  any  department 
against  the  wages,  debts,  earnings  and  salary  of  officers  or  employees  of 
any  city  or  of  any  county  of  the  state,  or  of  the  board  of  education  of  any 
such  city  within  five  days  prior  to  the  date  on  which  payment  of  wages, 
debts,  earnings  and  salary  are  paid  shall  not  become  a  lien  against  the 
wages,  debts,  earnings  and  salary  that  are  payable  on  the  said  payroll  but 
shall  become  a  lien  upon  the  wages,  debts,  earnings  and  salary  which  shall 
become  due  or  owing  to  the  judgment  debtor  thereafter.  (Code  Civil 
Pro.,  §  1391.)  ■ 


FOEECLOSUKE  OF  MECHANIC'S  LIENS.  323 


CHAPTEE  XV. 


Section    1.  In  general. 

2.  Action  of  court  not  of  record. 

3.  Appeals. 

4.  Transcript  of  judgment. 

5.  Costs  and  disbursements. 

6.  Judgment  in  case  of  failure  to  establish  lien. 

7.  Oflfer  to  pay  money  into  court,  or  to  deposit  securities,  in  discharge  of  lien. 

8.  Preference  over  contractors. 

9.  Judgment  may  direct  delivery  of  property  in  lieu  of  money. 

10.  Judgment  in  action  to  foreclose  lien  on  account  of  public  improvement. 

11.  Judgment  in  action  to  foreclose  lien  on  railroad  property. 

§  1.  In  general. 

In  the  preceding  chapter  an  attempt  has  been  made  to  present  in  outline 
the  commencement,  trial  and  final  disposition  of  an  ordinary  action  in  a 
justice's  court.  The  subject  of  the  present  chapter  will  be  the  procedure 
in  an  action  brought  in  a  justice's  court  or  other  court  not  of  record 
(see  §  3  of  Judiciary  Law),  for  the  enforcement  of  a  lien  on  real  prop- 
erty. The  procedure  in  this  action,  which  is  to  some  extent  special  and 
statutory,  was  formerly  contained  in  the  Code  of  Civil  Procedure  but 
is  now  set  forth  in  article  3  of  the  Lien  Law.  The  foUowine;  is  the  con- 
struction of  that  article  as  defined  by  section  40  of  that  ac\,  "  This 
article  is  to  be  construed  in  connection  with  article  two  of  this  chapter 
(chapter  33  of  Consolidated  Laws),  and  provides  proceedings  for  the 
enforcement  of  liens  for  labor  performed  and  materials  furnished  in  the 
improvement  of  real  property,  created  by  virtue  of  such  article," 

The  provisions  of  article  2,  above  referred  to,  may  be  found,  with  con- 
siderable explanatory  matter,  in  a  preceding  chapter  of  this  volume. 
(See  Chap.  VIII.) 

In  respect  to  jurisdiction  of  the  action  the  statute  provides  that  "A 
mechanic's  lien  on  real  property  may  be  enforced  against  such  property, 
and  against  a  person  liable  for  the  debt  upon  which  the  lien  is  founded,  by 
an  action,  by  the  lienor,  his  assignee  or  legal  representative,  in  a  court 
which  has  jurisdiction  in  an  action  founded  on  a  contract  for  a  sum  of 
money  equivalent  to  the  amount  of  such  debt."  (Lien  Law,  §  41.  See 
B.  C.  &  G.  Consolidated  Laws.  See  also,  Ray  on  Mechanics'  Liens,  §  213.) 
It  also  provides  that  "  a  lien  for  labor  done  or  materials  furnished  for  a 
public  improvement  may  be  enforced  against  the  funds  of  the  state  or  the 
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municipal  corporation  for  whicli  such  public  improvement  is  constructed, 
to  the  extent  prescribed  in  article  two  of  this  chapter,  and  against  the 
contractor  or  subcontractor  liable  for  the  debt,  by  a  civil  action,  in  the 
same  court  and  in  the  same  manner  as  a  mechanic's  lien  on  real  property." 
(Lien  Law,  §  42.  See  B.  G.  &  G.  Consolidated  Laws.  See  also,  Ray  on 
Mechanics'  Liens,  §  213.)  This  gives  a  justice's  court  jurisdiction  where 
the  debt  which  is  the  foundation  of  the  lien  does  not  exceed  two  hundred 
dollars. 

§  2.  Action  in  court  not  of  record. 

If  an  action  to  enforce  a  mechanic's  lien  against  real  property  is  brought 
in  a  court  not  of  record,  it  shall  be  commenced  by  the  personal  service  upon 
the  owner,  anywhere. within  the  state,  of  a  summons  and  complaint  verified 
in  the  same  manner  as  a  complaint  in  an  action  in  a  court  of  record.  The 
complaint  must  set  forth  substantially  the  facts  contained  in  the  notice  of 
lien,  and  the  substance  of  the  agreement  under  which  the  labor  was  per- 
formed or  the  materials  were  furnished.  The  form  and  contents  of  the 
summons  shall  be  the  same  as  provided  by  the  code  of  civil  procedure  for 
the  commencement  of  an  action  upon  a  contract  in  such  court.  The  sum- 
mons must  be  returnable  not  less  than  twelve  nor  more  than  twenty  days 
after  the  date  of  the  summons,  or,  if  service  is  made  by  publication,  after 
the  day  of  the  last  publication  of  the  summons.  Service  must  be  made 
at  least  eight  days  before  the  return  day.  (Lien  Law,  §  46.  See  B.  G. 
&  G.  Consolidated  Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  243.) 

If  personal  service  of  the  summons  cannot  be  made  upon  a  defendant 
in  an  action  in  a  court  not  of  record,  by  reason  of  his  absence  from  the 
state,  or  his  concealment  therein,  such  service  may  be  made  by  leaving  a 
copy  thereof  at  his  last  place  of  residence  and  by  publishing  a  copy  of  the 
summons  once  in  each  of  three  successive  weeks  in  a  newspaper  in  the 
city  or  county  where  the  property  is  situated.  (Lien  Law,  §  4Y.  See  B. 
G.  &  G.  Consolidated  Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  243.) 

At  the  time  and  place  specified  in  the  summons  for  the  return  thereof, 
in  a  court  not  of  record,  issue  must  be  joined,  if  such  parties  appear,  by 
the  defendant  filing  with  the  justice  a  verified  answer,  containing  a  general 
denial  of  each  allegation  of  the  complaint,  or  a  specific  denial  of  one  or 
more  of  the  material  allegations  thereof;  or  any  other  matter  constituting 
a  defense  to  the  lien  or  to  the  claim  upon  which  it  is  founded.  If  the 
defendant  fail  to  appear  on  the  return-day,  on  proof  by  affidavit  of  the 
service  of  the  summons  and  complaint,  judgment  may  be  rendered  for 
the  amount  claimed,  with  costs.  (Lien  Law,  §  48.  See  B.  0.  &  G.  Con- 
solidated Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  243.) 
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If  issue  is  joined  in  sueli  action  in  a  court  not  of  record,  it  must  be  tried 
in  the  same  manner  as  other  issues  in  such  court,  and  judgment  entered 
thereon,  which  shall  be  enforced,  if  for  the  plaintiff,  in  the  manner  pro- 
vided in  the  following  section.  If  for  the  defendant,  in  the  same  manner 
as  in  an  action  on  contract  in  such  court.  (Lien  Law,  §  49.  See  B.  C.  & 
G.  Consolidated  Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  243.) 

Execution  may  be  issued  upon  a  judgment  obtained  in  an  action  to 
enforce  a  mechanic's  lien  against  real  property  in  a  court  not  of  record, 
which  shall  direct  the  officer  to  sell  the  title  and  interest  of  the  owner  in 
the  premises,  upon  which  the  lien  set  forth  in  the  complaint  existed  at  the 
time  of  filing  the  notice  of  lien.  (Lien  Law,  §  50.  See  B.  C.  &  G.  Con- 
solidated Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  243.) 

§  3.  Appeals. 

An  appeal  may  be  taken  from  a  judgment  rendered  in  a  court  not  of 
record  in  an  action  to  enforce  a  mechanic's  lien,  according  to  the  pro- 
visions of  the  code  of  civil  procedure,  regulating  appeals  from  judg- 
ments in  actions  on  contract  in  such  courts.  (Lien  Law,  §  51.  See  B. 
C.  &  G.  Consolidated  Laws.     See  also,  Eay  on  Mechanics'  Liens,  §  243.) 

§  4.  Transcript  of  judgment. 

When  a  judgment  is  rendered  in  a  court  not  of  record,  the  justice  or 
judge  of  the  court  in  which  it  is  tried,  or  other  person  authorized  to 
furnish  transcripts  of  judgments  therein,  shall  furnish  the  successful 
party  a  transcript  thereof,  which  he  may  file  with  the  clerk  of  the 
county  with  whom  the  notice  of  lien  is  filed.  The  filing  of  such  transcript 
has  the  same  effect  as  the  filing  of  a  transcript  of  any  other  judgment 
rendered  in  such  courts.  (Lien  Law,  §  52.  See  B.  C.  &  G.  Consolidated 
Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  243.) 

§  5.  Costs  and  disbursements. 

If  an  action  is  brought  to  enforce  a  mechanics'  lien  against  real  prop- 
erty in  a  court  of  record,  the  costs  and  disbursements  shall  rest  in  the 
discretion  of  the  court,  and  may  be  awarded  to  the  prevailing  party.  The 
judgment  rendered  in  such  an  action  shall  include  the  amount  of  such 
costs  and  specify  to  whom  and  by  whom  the  costs  are  to  be  paid.  If  such 
action  is  brought  in  a  court  not  of  record,  they  shall  be  the  same  as  allowed 
in  civil  actions  in  such  court.  The  expenses  incurred  in  serving  the 
summons  by  publication  may  be  added  to  the  amount  of  costs  now  allowed 
in  such  court.  (Lien  Law,  §  53.  See  B.  0.  &  G.  Consolidated  Laws. 
See  also,  Eay  on  Mechanics'  Liens,  §  242.) 
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§  6.  Judgment  in  case  of  failure  to  establish  lien. 

If  the  lienor  shall  fail,  for  any  reason,  to  establish  a  valid  lien  in  an 
action  under  the  provisions  of  this  article,  he  may  recover  judgment 
therein  for  such  sums  as  are  due  him,  or  which  he  might  recover  in  an 
action  on  a  contract,  against  any  party  to  the  action.  (Lien  Law,  §  54. 
See  B.  C.  &  G.  Consolidated  Laws.  See  also,  Kay  on  Mechanics'  Liens, 
§  240.) 

§  7.  Offer  to  pay  money  into  court,  or  to  deposit  securities,  in  discharge 
of  lien. 

At  any  time  after  an  action  is  brought  under  the  provision  of  this 
article,  the  owner  may  make  and  file  with  the  clerk  with  whom  the  notice 
of  lien  is  filed,  if  in  a  court  of  record,  and  if  in  a  court  not  of  record, 
with  the  court,  an  offer  to  pay  into  court  the  sum  of  money  stated  therein, 
or  to  execute  and  deposit  securities  which  he  may  describe,  in  discharge 
of  the  lien,  and  serve  upon  the  plaintiff  a  copy  of  such  offer.  If  a  written 
acceptance  of  the  offer  is  filed  with  such  clerk,  or  court,  within  ten  days 
after  its  service,  and  a  copy  of  the  acceptance  is  served  upon  the  party 
making  the  offer,  the  court,  upon  proof  of  such  offer  and  acceptance,  may 
make  an  order,  that  on  depositing  with  such  clerk,  or  court,  the  sum 
so  offered,  or  the  securities  described,  the  lien  shall  be  discharged,  and 
that  the  money  or  securities  deposited  shall  take  the  place  of  the  prop- 
erty upon  which  the  lien  existed,  and  shall  be  subject  to  the  lien.  If 
■the  offer  is  of  money  only,  the  court,  on  application  and  notice  to  the 
plaintiff  may  make  such  order,  without  the  acceptance  of  the  offer  by  the 
■plaintiff.  If  such  action  is  brought  in  a  court  not  of  record,  such  order 
may  be  made  by  the  county  court  of  the  county  where  such  action  is 
brought  upon  notice,  and  upon  filing  such  order  and  depositing  such  sum 
of  money  or  securities  with  the  county  clerk  of  such  county,  he  shall  forth- 
with discharge  said  notice  of  lien,  by  writing  upon  the  margin  of  the 
record  thereof,  the  words  "  discharged  by  payment."  Money  or  securities 
deposited  upon  the  acceptance  of  an  offer  pursuant  to  this  section  shall  be 
held  by  the  clerk  or  the  court  until  the  final  determination  of  the  action, 
including  an  appeal.  (Lien  Law,  §  55.  See  B.  C.  &  G.  Consolidated 
Laws.     See  also,  Eay  on  Mechanics'  Liens,  §  187.) 

§  8.  Preference  over  contractors. 

When  a  laborer,  subcontractor  or  materialman  shall  perform  labor  or 
furnish  materials  for  an  improvement  of  real  property  or  for  a  public 
improvement,  for  which  he  is  entitled  to  a  mechanic's  lien,  the  amount 
due  to  him  shall  be  paid  out  of  the  proceeds  of  the  sale  of  such  property 


FOEECLOSUEE  OF  MECHANIC'S  LIENS.  327 

or  out  of  the  moneys  of  the  state  or  municipal  corporation  applicable  to 
the  construction  of  the  public  improvement,  under  any  judgment 
rendered  pursuant  to  this  article,  in  the  order  of  priority  of  his  lien,  before 
any  part  of  such  proceeds  is  paid  to  the  person  for  whom  he  has  per- 
formed such  labor  or  furnished  such  material.  If  several  notices  of  lien 
are  filed  for  the  same  claim,  as  where  the  contractor  has  filed  a  notice  of 
lien,  for  the  services  of  his  workmen,  and  the  workmen  have  also  filed 
notices  of  lien,  the  judgment  shall  provide  for  but  one  payment  of  the 
claim  which  shall  be  paid  to  the  parties  entitled  thereto  in  the  order  of 
priority.  Payment  voluntarily  made  upon  any  claim  filed  as  a  lien 
shall  not  impair  or  diminish  the  lien  of  any  person  except  the  person  to 
whom  the  payment  was  made.  (Lien  Law,  §  56.  See  B.  C.  &  G.  Con- 
solidated Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  179.) 

§  9.  Judgment  may  direct  delivery  of  property  in  lieu  of  money. 

If  the  owner  has  agreed  to  deliver  bills,  notes,  securities  or  other  obliga- 
tions or  any  other  species  of  property,  in  payment  of  the  debt  upon 
which  the  lien  is  based,  the  judgment  may  direct  that  such  substitute  be 
delivered  or  deposited  as  the  court  may  direct,  and  the  property  affected 
by  the  lien  cannot  be  sold,  by  virtue  of  such  judgment,  except  in  default 
of  the  owner  to  so  deliver  or  deposit  within  the  time  directed  by  the 
court.  (Lien  Law,  §  57.  See  B.  C.  &  G.  Consolidated  Laws.  See  also, 
Eay  on  Mechanics'  Liens,  §  187.) 

§  10.  Judgment  in  action  to  foreclose  lien  on  account  of  public  improve- 
ment. 

If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  improvement, 
the  court  finds  that  the  lien  is  established,  it  shall  render  judgment 
directing  the  state  or  the  municipal  corporation  to  pay  over  to  the  lienors 
entitled  thereto  for  work  done  or  material  furnished  for  such  public 
improvement,  and  in  such  order  of  priority  as  the  court  may  determine, 
to  the  extent  of  the  sums  found  due  the  lienors  from  the  contractors,  so 
much  of  the  funds  or  money  which  may  be  due  from  the  state  or 
municipal  corporation  to  the  contractor,  as  will  satisfy  such  liens,  with 
interest  and  costs,  not  exceeding  the  amount  due  to  the  contractor.  (Lien 
Law,  §  60.  See  B.  C.  &  G.  Consolidated  Laws.  See  also,  Eay  on 
Mechanics'  Liens,  §  239.) 

§  11.  Judgment  in  action  to  foreclose  lien  on  railroad  property. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  railroad  corpo- 
ration, upon  its  land,  or  upon  or  for  its  track,  rolling  stock  or  the  appurte- 
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nances  of  its  railroad,  the  judgment  shall  not  direct  the  sale  of  any  of 
the  real  property  described  in  the  notice  of  the  lien,  but  when  in  such 
case,  a  judgment  is  entered  and  docketed  with  the  county  clerk  of  the 
county  where  the  notice  of  lien  is  filed,  or  a  transcript  thereof  is  filed  and 
docketed  in  any  other  county,  it  shall  be  a  lien  upon  the  real  property  of 
the  railroad  corporation,  against  which  it  is  obtained,  to  the  same  extent, 
and  enforceable  in  like  manner  as  other  judgments  of  courts  of  record 
against  such  corporation.  (Lien  Law,  §  61.  See  B.  C.  &  G.  Consolidated 
Laws.    See  also,  Eay  on  Mechanics'  Liens,  §  239.) 
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CHAPTEE  XVI. 

rOEECLOSTJKE  OF  A  LIEN  UPON  A  CHATTEL. 

Section    1.  Liens  on  chattels. 

2.  Sale  of  personal  property  to  satisfy  lien. 

3.  Notice  of  sale. 

4.  Advertiseemnt  of  sale. 

5.  Eedemption  after  sale. 

6.  Disposition  of  proceeds. 

7.  Remedy  of  sale  by  advertisement  not  exclusive. 

8.  Enforcement  of  lien  by  action. 

9.  Seizure  of  chattels  in  action. 

10.  Judgment  in  foreclosure  action. 

11.  Actions  in  inferior  court. 

12.  Application  of  certain  sections  of  Lien  Law. 


§  1.  Liens  on  chattels. 

The  Lien  Law  provides  for  the  creation  and  enforcement  of  liens  on 
monuments,  gravestones  and  cemetery  structures  (art.  5);  for  liens  for 
labor  on  stone  (art.  6)  ;  for  liens  for  service  of  stallions  (art.  7) ;  and 
other  liens  on  personal  property  (art.  8) ;  including  an  artisan's  lien 
(§  180);  a  hotel,  innkeeper's  and  boarding  and  lodging  house  keeper's 
lien  (§  181) ;  a  factor's  lien  on  merchandise  (§  182) ;  a  lien  of  a  bailee  of 
animals  (§  183) ;  a  lien  of  a  bailee  of  motor  vehicles  (§  184)  ;  a  lien  of 
manufacturers  and  throusters  of  silk  goods  (§  185) ;  a  lien  of  bailees  for 
hire  (§  186) ;  and  a  lien  of  truckmen  and  draymen  (§  187.)  It  also 
provides  for  the  enforcement  of  liens  on  personal  property  (art.  9),  by 
sale  of  the  property  to  satisfy  the  lien  (§§  200-205),  and  by  action. 
(§§  206-210.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  2.  Sale  of  personal  property  to  satisfy  Hen. 

A  lien  against  personal  property,  other  than  a  mortgage  on  chattels  and 
ihe  lien  of  a  keeper  of  a  hotel,  apartment  hotel,  inn,  boarding  house  or 
lodging  house,  excepting  an  emigrant  lodging  house,  if  in  the  legal  pos- 
session of  the  lienor,  may  be  satisfied  by  the  public  sale  of  such  property 
according  to  the  provisions  of  this  article.  (Lien  Law,  §  200.  See  B. 
C.  &  G.  Consolidated  Laws.)  The  original  form  of  this  statute  is  as 
stated  ahove,  but  it  seems  that  the  Legislature  intended  to  mean 
"  immigrant  "  when  it  said  "  emigrant." 
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§  3.  Notice  of  sale. 

Before  such  sale  is  held  the  lienor  shall  serve  a  notice  upon  the  owner 
with  due  diligence  within  such  county,  if  such  owner  can  be  found  when 
iiuch  lien  arose,  if  not  then  to  the  person  for  whose  account  the  same  is 
then  held  personally,  provided  such  service  can  be  made  "with  due  dili- 
gence within  the  county  where  such  lien  arose,  but  if  such  person  cannot 
with  due  diligence  be  found  within  such  county,  then  such  notice  shall  be 
served  by  mailing  it  to  him  at  his  last  known  place  of  residence,  or  to  his 
last  known  post-office  address.  A  like  notice  shall  be  served  in  the  same 
way  upon  any  person  who  shall  have  given  to  the  lienor  notice  of  an 
interest  in  the  property  subject  to  the  lien.  Such  notice  shall  contain  a 
statement  of  the  following  facts : 

1.  The  nature  of  the  debt  or  the  agreement  under  which  the  lien  arose, 
with  an  itemized  statement  of  the  claim  and  the  time  when  due ;' 

2.  A  brief  description  of  the  personal  property  against  which  the  lien 
exists ; 

3.  The  estimated  value  of  such  property; 

4.  The  amount  of  such  lien,  at  the  date  of  the  notice. 

It  shall  also  require  such  owner  or  person  to  pay  the  amount  of  such 
lien,  on  or  before  a  day  mentioned  therein,  not  less  than  ten  days  from 
the  service  thereof,  and  shall  state  the  time  when  and  place  where  such 
property  will  be  sold,  if  such  amount  is  not  paid.  If  the  agreement  on 
which  the  lien  is  based  provides  for  the  continuous  care  of  property  the 
lienor  is  also  entitled  to  receive  all  sums  which  may  accrue  under  the 
agreement,  subsequent  to  the  notice  and  prior  to  payment  or  a  sale  of  the 
property;  and  the  notice  shall  contain  a  statement  that  such  additional 
sum  is  demanded.  Such  notice  shall  be  verified  by  the  lienor  to  the 
effect  that  the  lien  upon  such  property  is  valid,  that  the  debt  upon  which 
such  lien  is  founded  is  due  and  has  not  been  paid  and  that  the  facts  stated 
in  such  notice  are  true  to  the  best  of  his  knowledge  and  belief.  (Lien 
Law,  §  201.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  4.  Advertisement  of  sale. 

Each  sale  of  personal  property  to  satisfy  a  lien  thereon  shall  be  at 
public  auction  to  the  highest  bidder,  and  shall  be  held  in  the  city  or  town 
where  the  lien  was  acquired.  After  the  time  for  the  payment  of  the 
amount  of  the  Hen  specified  in  the  notice  required  to  be  served  by  the 
preceding  section,  notice  of  such  sale,  describing  the  property  to  be  sold, 
and  stating  the  name  of  the  owner  or  person  for  whose  account  the  same 
is  then  held  and  the  time  and  place  of  such  sale,  shall  be  published  once  a 
week,  for  two  consecutive  weeks,  in  a  newspaper  published  in  the  town 
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or  city  where  such  sale  is  to  be  held,  and  such  sale  shall  be  held  not  less 
than  fifteen  days  from  the  first  publication ;  if  there  be  no  newspaper  pub- 
lished in  such  town,  such  notice  shall  be  posted  at  least  ten  days  before 
such  sale  in  not  less  than  six  conspicuous  places  therein.  (Lien  Law, 
§  202.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  5.  Redemption  after  sale. 

At  any  time  before  such  property  is  so  sold,  the  owner  thereof  may 
redeem  the  same  by  paying  to  the  lienor  the  amount  due  on  account  of  the 
lien,  and  whatever  legitimate  expenses  have  been  incurred  at  the  time  of 
such  payment  in  serving  the  notice  and  advertising  the  sale  as  required  in 
this  article.  Upon  making  such  payment,  the  owner  of  such  property 
is  entitled  to  the  possession  thereof.  (Lien  Law,  §  203.  See  B.  C.  &  G. 
Consolidated  Laws.) 

§  6.  Disposition  of  proceeds. 

Of  the  proceeds  of  such  sale,  the  lienor  shall  retain  an  amount  suffi- 
cient to  satisfy  his  lien,  and  the  expenses  of  advertising  and  sale.  The 
balance  of  such  proceeds,  if  any,  shall  be  held  by  the  lienor  subject  to 
the  demand  of  the  owner,  or  his  assignee  or  legal  representative,  and  a 
notice  that  such  balance  is  so  held  shall  be  served  personally  or  by  mail 
Tipon  the  owner  of  the  property  sold.  If  such  balance  is  not  claimed  by 
the  owner  or  his  assignee  or  legal  representative  within  thirty  days  from 
the  day  of  sale,  such  balance  shall  be  deposited  with  the  treasurer  or 
chamberlain  of  the  city  or  village,  or  the  supervisor  of  the  town,  where 
such  sale  was  held.  There  shall  be  filed  with  such  deposit,  the  affidavit  of 
the  lienor,  stating  the  name  and  place  of  residence  of  the  owner  of  the 
property  sold,  if  known,  the  articles  sold,  the  prices  obtained  therefor,  that 
the  notice  required  by  this  article  was  duly  served  and  how  served  upon 
such  owner,  and  that  such  sale  was  duly  legally  and  how  advertised.  There 
shall  also  be  filed  therewith  a  copy  of  the  notice  served  upon  the  owner  of 
the  property  and  of  the  notice  of  sale  published  or  posted  as  required  by 
this  article.  The  officer  with  whom  such  balance  is  deposited  shall  credit 
the  same  to  the  owner  of  the  property,  and  pay  the  same  to  such  owner, 
bis  assignee  or  legal  representative,  on  demand  and  satisfactory  evidence 
of  identity.  If  such  balance  remains  in  the  possession  of  such  officer  for 
a  period  of  five  years,  unclaimed  by  the  person  legally  entitled  thereto,  it 
shall  be  transferred  to  the  general  funds  of  the  town,  village  or  city,  and 
be  applied  and  used  as  other  moneys  belonging  to  such  town,  village  or 
«ity.     (Lien  Law,  §  204.     See  B.  C.  &  G.  Consolidated  Laws.) 
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§  7.  Remedy  of  sale  by  advertisement  not  exclusive. 

The  preceding  provisions  of  this  article  do  not  preclude  any  other 
remedy  by  action  or  otherwise,  now  existing,  for  the  enforcement  of  a 
lien  against  personal  property,  or  bar  the  right  to  recover  so  much  of  the 
debt  as  shall  not  be  paid  by  the  proceeds  of  the  sale  of  the  property. 
(Lien  Law,  §  205.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  8.  Enforcement  of  lien  by  action. 

An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel,  for  a 
sum  of  money,  in  any  case  where  such  a  lien  exists  at  the  commencement 
of  the  action.  The  action  may  be  brought  in  any  court,  of  record  or  not 
of  record,  which  would  have  jurisdiction  to  render  a  judgment,  in  an 
action  founded  upon  a  contract,  for  a  sum  equal  to  the  amount  of  the 
lien.     (Lien  Law,  §  206.     See  B.  C.  &  G.  Consolidated  Laws.) 

§  9.  Seizure  of  chattels  in  action. 

Where  the  action  is  brought  in  the  supreme  court,  the  city  court  of  the 
city  of  New  York,  or  a  county  court,  if  the  plaintiff  is  not  in  possession  of 
the  chattel,  a  warrant  may  be  granted  by  the  court,  or  a  judge  thereof, 
commanding  the  sheriff  to  seize  the  chattel  and  safely  keep  it  to  abide 
the  final  judgment  in  the  action.  The  provisions  of  title  third  of  chapter 
seven  of  the  code  of  civil  procedure  may  apply  to  such  warrant,  and  to  the 
proceedings  to  procure  it,  and  after  it  has  been  issued,  as  if  it  was  a 
warrant  of  attachment,  except  as  otherwise  expressly  prescribed  in  this 
article.     (Lien  Law,  §  207.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  10.  Judgments  in  foreclosure  action. 

In  an  action  brought  in  a  court  specified  in  the  last  section,  final  judg- 
ment, in  favor  of  the  plaintiff,  must  specify  the  amount  of  the  lien,  and 
direct  a  sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by  a 
referee  appointed  thereby,  or  an  officer  designated  therein,  in  like  manner 
as  where  a  sheriff  sells  personal  property  by  virtue  of  an  execution;  and 
the  application  by  him  of  the  proceeds  of  the  sale,  his  fees  and  expenses, 
to  the  payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action.  It 
must  also  provide  for  the  payment  of  the  surplus  to  the  owner  of  the 
chattel,  and  for  the  safe  keeping,  of  the  surplus,  if  necessary,  until  it  is 
claimed  by  him.  If  a  defendant,  upon  whom  the  summons  is  personally 
served,  is  liable  for  the  amount  of  the  lien,  or  for  any  part  thereof,  it 
may  also  award  payment  accordingly.  (Lien  Law,  §  208.  See  B.  C.  & 
G.  Consolidated  Laws.) 
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§  11.  Actions  in  inferior  court. 

Where  the  action  is  brought  in  a  court,  other  than  one  of  those  specified 
in  section  two  hundred  and  seven,  if  the  plaintiff  is  not  in  possession  of  the 
chattel,  a  warrant,  commanding  the  proper  officer  to  seize  the  chattel,  and 
safely  keep  it  to  abide  the  judgment,  may  be  issued,  in  like  manner  as  a 
warrant  of  attachment  may  be  issued  in  an  action  founded  upon  a  contract, 
brought  in  the  same  court  j  and  the  provisions  of  law  applicable  to  a 
warrant  of  attachment,  issued  out  of  that  court,  apply  to  a  warrant,  issued 
as  prescribed  in  this  section,  and  to  the  proceedings  to  procure  it,  and 
after  it  has  been  issued;  except  as  otherwise  specified  in  the  judgment. 
A  judgment  in  favor  of  the  plaintiff,  in  such  an  action,  must  correspond 
to  a  judgment,  rendered  as  prescribed  in  the  last  section,  except  that  it 
must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an  execution, 
issued  out  of  court,  may  be  directed ;  and  the  payment  of  the  surplus,  if 
its  safekeeping  is  necessary,  to  the  county  treasurer,  for  the  benefit  of 
the  owner.     (Lien  Law,  §  209.    See  B.  C.  &  G.  Consolidated  Laws.) 

§  12.  Application  of  certain  sections  of  Lien  Law. 

Sections  two  hundred  and  six  to  two  hundred  and  nine  inclusive  do 
not  affect  any  existing  right  or  remedy  to  foreclose  or  satisfy  a  lien  upon 
a  chattel,  without  action ;  and  they  do  not  apply  to  a  case,  where  another 
mode  of  enforcing  a  lien  upon  a  chattel  is  specially  prescribed  by  law. 
(Lien  Law,  §  210.    See  B.  C.  &  G.  Consolidated  Laws.) 
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OHAPTEK  XVII. 

SUMMARY   PEOCEEDINGS   TO  EECOVEE  POSSESSION   OF  REAL  PEOPEETY. 

Section    1.  Nature  and  scope  of  remedy. 

2.  Necessity  of  relation  of  landlord  and  tenant. 

3.  Non-payment  of  rent. 

4.  Notice  to  quit. 

5.  Notice  to  tenant  in  default. 

6.  Holding  over  after  sale. 

7.  Squatters. 

8.  Jurisdiction  of  justices. 

9.  The  petitioner. 

10.  The  petition. 

11.  Precept. 

12.  Proceedings  on  return  of  precept. 

13.  Final  order. 

§  1.  Nature  and  scope  of  remedy. 

The  cases  to  -which  the  remedy  by  way  of  summary  proceeding  for  the 
recovery  of  the  possession  of  real  property  is  applicable  are  classified 
by  the  statute  into  three  general  groups,  distinguishable  principally  by  the 
difference  in  the  original  relations  of  the  parties  to  the  proceeding,  or  of 
their  predecessors,  to  the  real  property  of  which  possession  is  sought.  In 
the  first  group  the  proceedings  are  directed  against  persons  who  went 
into  possession  of  the  real  property  as  tenants,  but  whose  right  to  con- 
tinued possession  has  terminated  in  some  of  the  ways  specified  in  the 
statute.  (Code  Civil  Pro.,  §  2231.)  In  the  second  group,  the  proceedings 
are  directed  agaiiist  persons  between  whom  and  the  owner  of  the  premises 
the  relation  of  landlord  and  tenant  never  existed,  and  whose  right  to 
possession,  if  once  existent,  has  terminated.  (Id.,  §  2232.)  In  the 
third  group,  the  proceedings  are  directed  against  persons  who  obtained 
possession  of  premises  by  force,  or  who  are  holding  possession  by  force. 
(Id.,  §  2233.) 

§  2.  Necessity  of  relation  of  landlord  and  tenant. 

Under  sections  2232  and  2233,  the  relation  of  landlord  and  tenant  need 
not  exist,  but  under  section  2231,  such  relation  is  essential.  {People  ex 
rel.  Ainslee  v.  Howlett,  76  N.  Y.  574.)  The  question  of  actual  legal  title 
to  the  real  estate  does  not  ordinarily  arise.  {People  ex  rel.  Hill  v.  Kelsey, 
82  Misc.  491,  144  N.  Y.  Supp.  135.)  It  does  not  apply  to  every  case 
where  one  claims  ownership  and  the  other  possession;  but  only  where  he 
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who  is  in  possession  has,  by  some  agreement,  assumed  the  character  of  a 
tenant  of  the  other  party,  so  that  he  is  not  in  position  to  dispute  his  title. 
(Benjamin  v.  Benjamin,  5  IS.  Y,  383 ;  Schreiher  v.  Goldsmith,  25  Misc. 
45 ;  Dodin  v.  Dodin,  32  Misc.  208.)  The  relation  of  landlord  and  tenant 
cannot  be  created  by  operation  of  law  (Matter  of  Stochwell  v.  'Wash- 
hurn,  59  Misc.  543)  ;  and  if  the  relation  is  claimed  to  have  been  founded 
upon  an  agreement,  and  the  agreement  is  void,  the  relation  is  not  estab- 
lished.    {People  ex  rel.  Ainslee  v.  Hewlett,  76  N.  Y.  574.). 

Where,  in  summary  proceedings,  the  tenant  admits  that  he  is  the  tenant 
in  possession  of  the  premises  in  question,  but  denies  that  any  attornment 
has  taken  place  between  him  and  the  party  plaintiff,  he  is  precluded  from 
controverting  his  landlord's  title.     (Barnes  v.  Angel,  61  How.  157.) 

§  3.  Nonpayment  of  rent. 

A  landlord  may  institute  proceedings  to  recover  possession  of  the 
premises  for  nonpayment  of  rent,  notwithstanding  a  covenant  to  pay  for 
improvements  at  the  expiration  of  the  term.  (Paine  v.  Trinity  Church, 
7  Hun,  89.) 

Whenever  a  tenant  is  proceeded  against,  under  the  statute,  on  the  ground 
that  he  holds  over  without  the  permission  of  his  landlord,  after  default 
in  the  payment  of  rent  pursuant  to  the  agreement  under  which  the  prem- 
ises are  held,  it  must  be  made  to  appear  not  only  that  such  holding  over  is 
without  permission  of  the  landlord,  but  that  the  tenant  holds  the  premises 
under  the  agreement  pursuant  to  which  the  rent  is  claimed  to  be  due,  at 
the  time  the  proceedings  are  instituted.  If  the  tenant  is  then  holding 
under  some  new  agreement  with  the  landlord  he  cannot  be  dispossessed 
under  the  statute  on  the  ground  that  he  is  in  default  in  the  payment  of 
rent  under  a  prior  agreement.     (Burnett  v.  Scrihner,  16  Barb.  621.) 

If  the  tenant  has  been  evicted  by  the  landlord  against  his  objection, 
from  a  substantial  portion  of  the  demised  premises,  according  to  a  long 
line  of  authority  such  an  eviction  precludes  the  recovery  of  rent  accruing 
subsequent  to  the  eviction  and  while  it  continues.  (Murphy  v.  Oedney, 
10  Hun,  151.) 

§  4.  Notice  to  quit. 

If  the  person  to  be  removed  is  a  tenant  at  will  or  at  sufferance,  the 
statutory  notice  to  quit  must  be  served  upon  him  before  instituting  the 
proceedings  of  his  removal.  (Code  Civil  Pro.,  §  2236 ;  Burhhart  v.  Tucker, 
27  Misc.  724.)  Such  a  tenancy  may  be  terminated  by  a  written  notice  of 
not  less  than  thirty  days,  given  in  behalf  of  the  landlord  to  the  tenant. 
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requiring  him  to  remove  from  the  premises,  served  either  by  delivery 
to  the  tenant,  or  to  a  person  of  suitable  age  and  discretion  residing  upon 
the  premises,  or  if  neither  the  tenant  nor  such  a  person  can  be  found,  by 
affixing  it  upon  a  conspicuous  part  of  the  premises,  where  it  may  be  con- 
veniently read.  At  the  expiration  of  thirty  days  after  the  service  of  such 
notice,  the  landlord  may  re-enter,  maintain  ejectment,  or  proceed  in  the 
manner  prescribed  by  law  to  remove  the  tenant  without  further  or  other 
notice  to  quit.  (Real  Property  Law,  §  228.  S^e  B.  C.  &  G.  Consolidated 
Laws.)  Where  the  duration  of  the  tenant's  term  is  fixed,  as  where  the 
tenancy  is  from  year  to  year,  or  from  month  to  month,  the  notice  pre- 
scribed by  the  Real  Property  Law  is  not  necessary  to  terminate  the 
tenancy.  (Adams  v.  City  of  Cohoes,  127  IST.  Y.  175 ;  Park  v.  Castle,  19 
How.  29;  People  ex  rel.  Oldhouse  v.  Goelet,  64  Barb.  476.)  In  case  of  a 
tenancy  at  will  the  notice  to  quit  need  not  terminate  with  the  end  of  the 
month.     {Peer  v.  O'Leary,  8  Misc.  350,  28  X.  Y.  Supp.  687.) 

Where  the  proceeding  is  to  be  brought  under  section  2232  of  the  Code, 
a  notice  requiring  all  persons  occupying  the  property  to  quit  the  same  by 
a  day  specified  must  be  served  either  personally  upon  the  person  or  per- 
sons to  be  removed,  or  affixed  conspicuously  upon  the  property,  at  least 
ten  days  before  the  day  specified  therein,  and  before  the  commencement 
of  the  summary  proceeding.     (See  Code  Civil  Pro.,  §§  2232,  2236.) 

A  tenancy  from  year  to  year  is  a  tenancy  for  one  or  more  years.  Such 
a  tenant  may  be  proceeded  against  at  the  expiration  of  any  year  of  his 
tenancy  without  notice  to  quit.     {Parle  v.  Castle,  19  How.  30.) 

A  tenant  who  holds  over  a  definite  term  for  a  brief  period  without  the 
consent  of  his  landlord,  does  not  thereby  become  a  tenant  by  sufferance, 
and  is  not  entitled  to  notice  to  quit  before  the  commencement  of  sum- 
mary proceedings.  To  entitle  him  to  notice,  holding  over  must  be  con- 
tinued for  such  length  of  time  and  under  such  circumstances  as  to  author- 
ize the  implication  of  assent  upon  the  part  of  the  landlord.  {Smith  v. 
Littlefield,  51  N.  Y.  539.)  Where  a  tenant  is  allowed  to  occupy  premises 
without  being  limited  to  any  term,  and  without  any  fixed  rent  being 
reserved,  but  only  such  rent  as  the  premises,  or  the  occupation  thereof  was 
worth ;  this  is  a  tenancy  at  will,  and  therefore  within  the  provisions  of  the 
statute  relating  to  summary  proceedings  to  recover  the  possession  of  land. 
{Sarsfield  v,  Healy,  50  Barb.  245.) 

Where  a  lease  provides  that  on  a  breach  of  any  of  the  conditions  therein 
specified,  at  the  option  of  the  landlord  the  tenancy  shall  cease  without 
notice,  nonpayment  of  rent  does  not  constitute  such  a  breach  as  to  authorize 
proceedings  without  notice.  {Beech  v.  Nixon,  9  'N.  Y.  35.) 
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§  5.  Notice  to  tenant  in  default. 

The  notice  served  under  subdivision  2  of  section  2231  of  the  Code 
requiring  the  tenant  to  pay  his  rent  vfithin  three  days  or  to  surrender 
the  possession  of  the  demised  premises  may  properly  be  signed  by  the 
agent  for  the  landlord.  (Powers  v.  Deo,  64  App.  Div.  373;  Moore  v, 
Conglin,  127  App.  Div.  810.) 

The  strict  practice  which  prevailed  at  common  law  requiring  the 
petitioner  in  order  to  maintain  summary  proceedings  for  nonpayment 
of  rent  to  show  that  he  had  demanded  the  precise  sum  due  and  upon  the 
premises,  if  the  proceeding  was  founded  upon  a  demand,  has  no  existence 
under  the  Code.  (Id.)  If  a  demand  of  the  payment  of  rent  was  made 
upon  the  demised  premises  the  day  it  was  due  it  will  be  sufficient  to  sustain 
the  proceeding  although  an  alternative  three-day  notice  was  not  served. 
(Heinrich  v.  Mack,  25  Misc.  697.)  But  the  demand  must  be  a  personal 
one,  and  not  a  mere  bill  for  rent  served  by  mail  (Zinsser  v.  Herrman,  23 
Misc.  645) ;  and  must  be  for  the  payment  of  the  rent  absolutely  as  distin- 
guished from  the  three  days'  notice  to  pay  or  surrender  possession  of  the 
premises.  (Boyd  v.  Milone,  24  Misc.  734;  Tolman  v.  Heading,  11  App. 
Div.  264;  People  ex-rel.  Simon  v.  Oross,  50  Barb.  231.) 

§  6.  Holding  over  after  sale. 

Where  the  proceeding  is  brought  under  subdivision  2  of  section  2232 
of  the  Code,  by  a  purchaser  at  a  sale  under  a  judgment  of  foreclosure  in 
an  action,  the  proceeding  must  fail,  as  the  remedy  in  such  case  is  by 
application  for  an  order  in  the  nature  of  a  writ  of  assistance,  the  remedy 
given  by  subdivision  2  being  limited  to  the  case  of  a  foreclosure  by 
advertisement.  (Greene  v.  Geiger,  46  App.  Div.  210.)  Proceedings 
under  this  subdivision  of  section  2232  cannot  be  maintained  where  the 
foreclosure  was  by  advertisement  conducted  by  commissioners  for  the 
loan  of  certain  funds  of  the  United  States.  (People  v.  Burdicks,  52  Hun, 
348,  5  K  Y.  Supp.  363.) 

To  authorize  the  purchaser  of  property  at  a  sale  under  an  execution 
to  maintain  this  proceeding  under  subdivision  2  of  section  2232  of  the 
Code,  it  must  appear  that  the  sale  was  duly  advertised  and  conducted  as  a 
sale  of  real  property.  (MitnacM  v.  Cocks,  65  How.  84.)  The  defendant 
in  the  execution  may  attack  the  validity  of  the  execution  sale  in  the 
proceedings  to  dispossess  him.  (Matter  of  Manson  v.  Wermuth,  182  N.  Y. 
234.) 

§  7.  Squatters. 

A  person  who  acquires  possession  of  premises  without  the  consent  and 
against  the  will  of  the  holder  of  the  legal  title  may  be  proceeded  against 
22 
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as  an  intruder  under  subdivision  4  of  section  2232  of  the  Code. 
(O'Donnell  v.  Mclntyre,  41  Hun,  100.)  A  proceeding  based  on  the  non- 
payment of  rent  cannot  be  sustained  on  the  theory  that  the  person  pro- 
ceeded against  was  a  squatter.  {Morgan  v,  Morgan,  150  iN".  Y,  Supp. 
554.) 

§  8.  Jurisdiction  of  justices. 

Section  2234  of  the  Code  states  generally  to  what  judicial  or  other 
officers  an  application  may  be  made  for  the  precept  which  is  the  first  pro- 
cess issued  in  this  proceeding;  and  section  2235  states  what  persons  may 
make  the  application,  and  upon  what  papers. 

The  statutory  remedy  by  way  of  a  summary  proceeding  for  the  recovery 
of  possession  of  real  property  is  in  derogation  of  the  common-law  remedy 
by  action  and  must  be  strictly  pursued.  {Katz  v.  SchrecJcinger,  52  Misc. 
160,  101  N.  Y.  Supp.  743;  Beach  v.  McGovern,  41  App.  Diy.  381, 
58  N".  Y.  Supp.  493;  Benjamin  v.  Benjamin,  5  N.  Y.  383;  Miner  v. 
Burling,  32  Barb.  540;  Fuchs  v.  Cohen,  29  Abb.  N.  C.  56,  19  ]S^.  Y. 
Supp.  236.  But  see  Code  Civil  Pro.,  §  2245.)  A  peculiar  and  limited 
jurisdiction  is  conferred  by  the  statute  upon  certain- magistrates,  and  this 
jurisdiction  can  be  exercised  only  in  the  way  prescribed.  (Potter  v.  New 
York  City  Baptist  Mission  Society,  23  Misc.  671,  680.)  They  have  no 
jurisdiction  to  try  the  cause  except  by  the  mode  pointed  out. 

§  9.  The  petitioner. 

A  landlord  who  has  leased  the  premises  to  a  tenant  who  has  not  yet 
taken  possession,  may  maintain  summary  proceedings  to  eject  a  stranger 
who  has  unlawfully  entered  upon  the  premises.  (Davidson  v.  Hammer- 
stein,  28  Misc.  529,  59  IT.  Y.  Supp.  563.)  So  one  entering  upon  lands 
with  the  consent  and  by  the  collusion  with  the  tenant,  may  be  removed 
by  the  landlord  as  an  intruder.  (O'Donnell  v.  Mclntyre,  41  Hun,  100.) 
The  proceedings  may  be  maintained  by  and  in  the  name  of  the  agent  of 
the  landlord  (Case  v.  Porterfield,  54  App.  Div.  109,  66  ¥.  Y.  Supp. 
337;  Powers  v.  De  0,  65  App.  Div.  373,  72  'N.  Y.  Supp.  1103;  Matter 
of  Stuyvestant  Real  Estate  Co.,  40  Misc.  205),  or  by  the  agent  of  one 
of  two  landlords  who  are  tenants  in  common  and  colessors  of  the  demised 
premises.  (Wychoff  v.  Frommer,  12  Misc.  149.)  But  when  the  petition 
is  made  by  an  agent,  proof  must  be  given  of  his  authority.  (Havemeyer  v. 
Stoddard,  148  IST,  Y.  Supp.  256.)  But  one  partner  who  has  leased  premises 
to  his  firm  under  an  agreement  by  the  latter  to  pay  rent  cannot  maintain 
this  proceeding  against  his  firm  for  nonpayment  of  rent.  (Bailey  v. 
Crowell,  13  Misc.  63.) 
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§  10.  The  petition. 

The  petition  upon  which  the  proceeding  is  based,  and  upon  which  the 
jurisdiction  of  the  justice  depends,  must  be  verified  in  like  manner  as 
a  verified  complaint  in  the  Supreme  Court  (see  Matter  of  Stuyvestant  Real 
Estate  Co.,  40  Misc.  205),  and  must  describe  the  premises  of  which  the 
possession  is  claimed,  and  the  interest  therein  of  the  petitioner  or  of  the 
person  whom  he  represents  (see  Underhill  v.  Cohen,  61  Misc.  627;  Cram 
V.  Dietrich,  38  Misc.  790;  Engle,  Heller  Co.  v.  Elias  Brewing  Co.,  37 
Misc.  480;  Ferber  v.  Apfel,  113  App.  Div.  720),  as  this  description  is 
an  essential  part  of  the  petition  in  order  to  confer  jurisdiction.  (Id.) 
Facts  must  be  stated  showing  that  the  conventional  relations  of  landlord 
and  tenant  existed  between  the  parties.  (Dreyfus  v.  Carroll,  28  Misc. 
222.)  The  courts  have  frequently  held  that  a  petition  is  fatally  defective 
and  insufficient  to  confer  jurisdiction  which  sets  up  the  petitioner's  interest 
as  being  that  of  "landlord."  (Ferber  v.  Apfel,  113  App.  Div.  720; 
Matthews  v.  Carman,  122  App.  Div.  582.)  If  the  petition  is  made  by  an 
agent,  an  allegation  that  the  petitioner  was  the  agent  of  the  plaintiff 
who  was  the  landlord,  and  as  such  agent  entered  into  an  agreement  with 
the  party  as  tenant,  and  by  the  terms  thereof  the  tenant  hired  from  the 
landlord  the  premises  in  question,  has  been  held  a  sufficient  statement 
of  the  interest  of  the  petitioner  to  comply  with  the  requirements  of  section 
2235  of  the  Code  and  confer  jurisdiction  upon  this  justice.  (Cappel  v, 
Loudon,  61  Misc.  652 ;  Slater  v.  Waterson  &  Laiv  Amusement  Co.,  58 
Misc.  215;  Rowland  v.  Dillingham,  83  App.  Div.  156.)  The  petition 
should  also  state  the  facts  as  to  the  service  and  contents  of  any  notice 
required  by  the  statute  (Code  Civil  Pro.,  §§  2236,  2237.)  For  the  form 
of  a  petition  on  failure  of  a  tenant  to  pay  rent,  see  Form  'Eo.  110. 

§  11.  Precept. 

On  presentation  of  a  petition  conforming  to  the  requirements  of  the 
statute,  the  justice  should  issue  the  precept  prescribed  by  section  2238  and 
in  a  proper  ease  by  section  2242  of  the  Code  (see  Form  JSTo.  Ill),  which 
should  be  served  by  the  constable  as  directed  in  section  2240  or  section 
3242  of  that  act.  If  the  precept  is  served  otherwise  than  personally 
upon  the  person  to  whom  it  is  directed  a  copy  of  section  2241  of  the 
Code  must  be  indorsed  upon  each  copy  of  the  precept  so  served;  and  if 
service  is  made  by  affixing  a  copy  of  the  precept  upon  a  <3onspicuous  part 
of  the  property  as  provided  in  subdivision  3  of  section  2240,  the  return 
of  the  constable  should  show  that  service  could  not  be  made  as  prescribed 
in  sections  1  and  2  of  that  section,  as  otherwise  the  justice  will  not  acquire 
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jurisdiction  by  the  service.     (Beach  v.  Bainbridge,  1  Hun,  81 ;  Matthews 
V.  Carmon,  182  App.  Div.  582.    See  Code  Civil  Pro.,  §  2243.) 

§  12.  Proceedings  on  return  of  precept. 

At  the  time  of  the  return  of  the  precept,  without  waiting  as  prescribed 
in  an  action  before  a  justice  of  the  peace,  the  person  to  whom  the  precept 
is  directed,  or  his  landlord,  or  any  person  in  possession  or  claiming  posses- 
sion of  the  premises  or  any  part  thereof,  may  answer,  orally  or  in  writing, 
denying  generally  the  allegations,  or  specifically  any  material  allegation 
of  the  petition,  or  setting  forth  a  statement  of  any  new  matter  constituting 
a  legal  or  equitable  defense  or  counterclaim.  Such  defense  or  counterclaim 
may  be  set  up  and  established  in  like  manner  as  though  the  claim  for  rent 
in  such  proceeding  was  the  subject  of  an  action.  If  such  answer  be  oral 
the  substance  thereof  shall  be  endorsed  upon  the  petition.  (Code  Civil 
Pro.,  §  2244.    See  Form  No.  112.) 

If  the  application  is  founded  upon  an  allegation  of  forcible  entry  or 
forcible  holding  out,  the  issues  thus  raised  must  be  governed  by  the  pro- 
visions of  section  2245  of  the  Code. 

The  issues  will  be  tried  by  the  justice  unless  a  jury  is  demanded  and 
the  costs  and  expenses  of  obtaining  a  jury  are  paid,  and  the  proceedings  on 
the  trial  will  be  substantially  the  same  as  on  a  trial  of  an  action  in  a 
justice's  court.  (Code  Civil  Pro.,  §  2247;  Goff  v.  Vedder,  12  Civ.  Pro. 
Rep.  358 ;  People  v.  Loomis,  2  Civ.  Pro.  Eep.  278.) 

The  justice  has  power  at  the  time  when  issue  is  joined  to  adjourn  the 
trial  of  the  issues  to  enable  a  party  to  procure  necessary  witnesses.  (Code 
Civil  Pro.,  §  2248.)  And  he  may  also  grant  an  adjournment,  in  his  dis- 
cretion, for  any  other  cause,  when  it  appears  that  an  adjournment  should 
be  had.  {Goff  v.  Vedder,  12  Civ.  Pro.  Eep.  358.)  The  party  proceeded 
against  has  a  right  to  a  reasonable  time  in  which  to  prepare  to  meet  the 
issues  presented  by  the  pleadings.  It  is  almost  the  universal  practice 
upon  the  return  day  of  process,  and  almost  as  a  matter  of  course,  to  grant 
an  adjournment  without  any  substantial  reason  being  given;  and  un- 
seemly hast  to  rush  the  proceeding  will  not  be  countenanced.  {Trunk  v. 
Howard  Laundry  Co.,  56  Misc.  440,  107  N.  Y.  Supp.  66.)  Such  at  least 
is  the  rule  as  to  adjournments  in  a  proceeding  pending  in  the  Municipal 
Court  of  the  city  of  New  York.     (See  Mahar  v,  Edwards,  59  Misc.  488.) 

§  13.  Final  order. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept;  or  if 
the  verdict  of  the  jury,  or  the  decision  of  the  justice  upon  a  trial  without 
a  jury,  is  in  favor  of  the  petitioner,  the  justice  must  make  a  final  order 
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awarding  to  the  petitioner  the  delivery  of  the  possession  of  the  property ; 
except  that,  where  the  case  is  within  section  2237  of  the  Code,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case  the  final 
order  must  award  to  the  petitioner  the  costs  of  the  special  proceeding. 
If  the  verdict  or  decision  is  in  favor  of  the  person  answering,  the  justice 
must  make  a  final  order  accordingly  and  awarding  to  him  the  cost  of  the 
special  proceeding.  (Code  Civil  Pro.,  §  2249.)  There  is  no  judgment, 
technically  speaking,  at  the  termination  of  this  proceeding.  The  termina- 
tion is  a  final  order.  (Steuerwald  v.  Jackson,  123  App.  Div.  569.)  In  a 
summary  proceedings  to  dispossess  a  tenant  for  nonpayment  of  rent,  three 
questions  are  involved  and  are  necessarily  and  finally  determined  in  the 
landlord's  favor  if  he  succeeds.'  These  are:  First,  that  the  relation  of 
landlord  and  tenant  exists,  or,  in  other  words,  that  the  tenant  holds  under 
a  valid  lease;  Second,  that  the  tenant  has  entered  into  possession;  and 
Third,  that  the  tenant  has  defaulted  in  payment  of  rent.  And  in  such 
a  proceeding  a  judgment  by  default  is  as  conclusive  as  one  rendered  after 
defense  and  litigation.  (Reich  v.  Cochran,  151  N.  Y.  122 ;  Meyerhoffer 
V.  Baker,  121  App.  Div.  797,  106  ¥.  Y.  Supp.  718.)  The  final  order  is 
erroneous  if  it  simply  awards  the  petitioner  the  amount  of  rent  due.  It 
should  award  possession  of  the  premises  and  not  damages  for  unpaid 
rent.  (Liedtke  v.  Meyer,  137  App.  Div.  74,  122  N.  Y.  Supp.  951.)  For 
form  of  final  order  see  Form  No.  113. 

The  final  order  terminates  the  lease  so  that  summary  proceedings  cannot 
be  subsequenty  maintained  under  the  same  lease,  (Alexander  v.  Eapkvn, 
148  ISr.  Y.  Supp.  117.) 

The  costs,  allowed  in  this  proceeding  are  collected  as  prescribed  in 
section  2250  of  the  Code.  The  final  order,  if  in  favor  of  the  petitioner,  is 
enforced  by  a  warrant  (Code  Civil  Pro.,  §  2251.  See  Form  No.  114), 
unless  the  other  party  procures  a  stay  as  provided  in  section  2254  or  section 
2265. 

The  Code  also  provides  for  redemption  by  the  lessee,  or  by  a  creditor 
of  the  lessee,  in  certain  cases  (§§  2256-2259),  and  for  an  appeal  from  the 
final  order.    (§2260.) 
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CHAPTEE  XVIII. 

PEOCEEDINGS  AGAINST   STEAYS   UPON   THE   HIGHWAY. 

Section    1.  Remedies  for  strays  on  highways. 

2.  Petition.^ 

3.  Precept. 

4.  Proceedings  upon  return  of  precept. 

5.  Demand  of  possession  of  animal  seized. 

6.  Appeal. 

§  1.  Remedies  for  strays  on  highways. 

The  Code  authorizes  the  maintenance  of  an  action  for  a  penalty  against 
a  person  who  suffers  or  permits  one  or  more  cattle,  horses,  colts,  asses, 
mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to  be  herded  or  pastured, 
in  a  public  street,  highway,  park  or  place,  elsewhere  than  in  a  city  (Code 
Civil  Pro.,  §§  3082,  3083) ;  and  it  authorizes  a  special  proceeding  (Matter 
of  Rajferty,  14  App.  Div.  55,  43  N.  Y.  Supp.  760),  having  for  its  object 
the  seizure  and  sale,  by  due  process  of  law,  of  such  animals  so  running  at 
large,  straying  herded  or  pastured.  (Code  Civil  Pro.,  §§  3084-3115.)  It 
therefore  authorizes  certain  officers  (Id.,  §  3084),  or  a  private  person,  own- 
ing or  occupying  real  property  bordering  upon  the  highway  (Id.,  §  3085), 
to  seize  such  animals  and  keep  them  in  possession  until  disposed  of  as 
therein  prescribed. 

The  phrase  "  running  at  large,"  implies  permission  or  assent,  or  at 
least  some  fault  on  the  part  of  the  owner.  When  animals  escape  from 
their  owner,  after  due  precaution  to  secure  them  has  been  taken,  and  with- 
out fault  or  negligence  on  his  part,  and  he  takes  immediate  and  suitable 
efforts  to  recover  them,  they  cannot  be  said  to  be  running  at  large.  (Coles 
V.  Bums,  21  Hun,  246.)  It  is  sometimes  necessary  to  drive  cattle  along 
a  highway,  and  such  use  of  highways  is  lawful,  (Wood  v.  Snider,  187 
]Sr.  Y.  28.) 

§  2.  Petition. 

Where  cattle  have  been  seized  while  straying  or  running  at  large  upon 
the  highway,  the  officer  or  person  making  such  seizure  is  required  to 
immediately  file  a  written,  verified  petition  with  the  justice  of  the  peace 
of  the  town  in  which  the  seizure  was  made,  setting  forth  the  facts  which 
bring  the  case  within  section  3084  or  section  3085  of  the  Code;  and 
containing  also  the  other  allegations  and  matters  required  by  section  3086 
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of  that  act.  (See  Form  No.  105.)  A  final  order  of  the  justice  in  favor 
of  the  petitioner  will  be  set  aside  on  appeal  if  the  petition  fails  to  allege 
every  fact  necessary  to  authorize  the  seizure.  (Burns  v.  Morrow,  42  Misc. 
657,  87  N.  Y,  Supp.  719.)  And:  it  has  been  held  in  respect  to  the  statute 
from  which  these  Code  provisions  were  derived,  that  "  as  the  statute  is  in 
derrogation  of  the  common  law  for  the  protection  of  private  rights  it  must 
be  construed  strictly,  and  limited  by  such  construction  to  the  object  which 
the  Legislature  intended  to  accomplish."  (Coles  v.  Bums,  21  Hun,  246. 
But  see  Code  Civil  Pro.,  §  3345.) 

§  3.  Precept. 

Upon  the  presentation  of  the  petition  the  justice  must  issue  the  precept 
prescribed  by  section  3087  of  the  Code.  (See  Form  No.  106.)  This 
precept  must  be  served  as  provided  in  section  3088  of  the  Code,  and 
proof  of  service  made  as  provided  in  section  3089. 

§  4.  Proceedings  upon  return  of  precept. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized,  includ- 
ing a  person  who  at  the  time  of  the  seizure  was  entitled  to  the  possession 
of  the  animal,  as  against  the  general  owner,  by  virtue  of  a  special  property 
therein  (Code  Civil  Pro.,  §  3114),  or  the  agent  of  such  owner  or  person 
so  entitled  (Id.,  §  3115),  may  appear  upon  the  return  of  the  precept  and 
thereby  make  himself  a  party  to  the  special  proceeding,  and  may  then 
file  an  answer  in  the  form  and  to  the  effect  stated  in  section  3090  of  the 
Code,  and  the  subsequent  proceedings  must  be  the  same  as  in  an  action 
in  a  justice's  court  wherein  an  issue  of  fact  has  been  joined,  except  as 
otherwise  specially  prescribed. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  justice,  or 
the  verdict  of  the  jury,  where  the  issues  were  tried  by  a  jury,  is  in  favor 
of  the  petitioner,  the  justice  must  make  a  final  order  as  provided  in 
section  3091  of  the  Code  (see  Form  No.  107),  and  thereupon  issue  a 
warrant,  under  his  hand,  directed  generally  to  any  constable  of  the  county, 
commanding  him  to  sell  the  animal  or  animals  seized,  at  public  auction, 
for  the  best  price  which  he  can  obtain  therefor,  and  to  make  return  thereof 
to  the  justice,  at  a  time  and  place  therein  specified,  not  less  than  ten  nor 
more  than  twenty  days  thereafter.  (See  Form  No.  108.)  The  sale  must 
be  made  upon  like  notice,  and  in  like  manner,  as  a  sale  by  virtue  of 
an  execution  issued  by  a  justice  of  the  peace  (see  ante,  p.  228) ;  and  the 
constable  must  make  return  as  required  by  the  warrant,  and  must  pay  the 
proceeds  of  the  sale  to  the  justice,  dedvicting  therefrom  his  fees,  at  the 
rate  allowed  by  law  for  the  collection  of  such  an  execution.     (Code  Civil 
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Pro.,  §  3091,  For  the  fees  allowed  see  Id.,  §  3323.)  The  justice  must 
thereupon  apply  the  proceeds  of  the  sale  as  provided  in  section  3092  of 
the  Code;  and,  if  any  surplus  remains,  must  dispose  of  it  as  directed 
in  sections  3093,  3094  or  3095  of  that  act. 

Section  3096  of  the  Code  directs  the  procedure  to  he  followed  where  th© 
decision  of  the  justice,  or  the  verdict  of  the  jury,  where  the  issues  were 
tried  hy  a  jury,  is  in  favor  of  the  person  answering. 

§  5.  Demand  of  possession  of  animal  seized. 

At  any  time  after  the  precept  before  mentioned  is  issued,  and  before 
the  commencement  of  the  trial,  the  owner  of  any  animal  sized  (Code 
Civil  Pro.,  §  3097),  or  a  person  entitled  to  the  possession  of  the  animal, 
as  against  such  owner  by  virtue  of  a  special  property  therein  (Id.,  §  3114), 
or  the  autorized  agent  of  such  owner  or  person  (Id.,  §  3115),  may  file 
with  the  justice  a  written  demand  of  the  possession  thereof  and  there- 
upon will  be  entitled  to  possession  upon  complying  with  the  terms  pre- 
scribed in  section  3097  of  the  Code,  or  in  a  proper  case,  upon  compliance 
with  the  requirements  of  section  3098  of  that  act. 

So  a  person  entitled  to  demand  possession  of  an  animal  as  prescribed  in 
section  3097,  who  did  not  appear  upon  the  return  of  the  precept,  or  upon 
the  trial,  may  file  with  the  justice  a  written  demand  of  the  possession,  at 
any  time  after  the  final  order,  and  not  less  than  three  days  before  the 
time  appointed  for  the  sale,  and  thereupon  become  entitled  to  possession, 
upon  complying  with  the  terms  prescribed  by  section  3101  of  the  Code. 

Upon  a  demand  so  made,  either  before  or  after  the  final  order,  the 
justice  must,  when  requested  by  either  party,  make  and  enter  in  his 
minutes  an  order  determining  the  same.     (Code  Civil  Pro.,  §  3102.) 

§  6.  Appeal. 

An  appeal  may  be  taken  from  the  final  order  made  upon  a  petition. 
(Id.,  §  3104.) 

The  proceedings  where  several  animals  were  trespassing,  and  where 
there  are  different  ovsmers,  are  pointed  out  in  section  3109,  3110  and 
3111  of  the  Code,  and  the  manner  in  which  the  proceedings  heretofore 
mentioned  are  affected  thereby. 
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CHAPTEE  XIX, 

APPEALS. 

Section    1.  Right  to  appeal. 

2.  When  taken. 

3.  How  taken. 

4.  Undertaking. 

5.  When  appeal  is  perfected  and  cause  removed  to  appellate  court. 

6.  Curing  defects  in  appeal  proceedings. 

7.  Return. 

8.  Appeal  upon  error  of  fact. 

9.  Review  when  new  trial  not  demanded. 

10.  Directing  a  new  trial  in  justice's  court. 

11.  Appeal  for  new  trial  in  appellate  court. 

12.  Proceeding  in  appellate  court  on  appeal  for  new  trial. 

§  1.  Right  to  appeal. 

The  right  to  appeal  is  statutory  and  can  be  taken  only  from  such  judicial 
determinations  as  are  designated,  expressly  or  impliedly,  by  the  statute 
authorizing  the  appeal,  and  the  right  must  be  exercised  within  the  time 
and  in  the  mode  prescribed.  (GarczynsJci  v.  Russell,  75  Hun,  512 ;  Jones 
V.  Sabin,  122  App.  Div.  666.)  However  irregular  the  procedure  in  jus- 
tice's court,  it  can  be  reviewed  only  by  an  appeal  taken  in  the  prescribed 
manner.     {Bennett  v.  Cole,  173  App.  Div.  521,  159  JST.  Y.  Supp.  1001.) 

The  only  mode  of  reviewing  a  judgment  rendered  by  a  justice  of  the 
peace  in  a  civil  action  is  by  appeal  as  prescribed  in  title  8  of  chapter  19 
of  the  Code  of  Civil  Procedure.  (Code  Civil  Pro.,  §  3044.)  The  only 
person  who  has  a  right  to  appeal  from  the  judgment  is  a  party  aggrieved 
thereby.  (Id.,  §  3045.)  This  may  be  either  the  defeated  or  the  suc- 
cessful party;  or  both  parties  may  deem  themselves  aggrieved  by  the 
judgment  and  appeal  therefrom.  {Jones  v.  Owen,  5  Hun,  339.)  If  the 
action  was  originally  commenced  against  two  defendants  jointly,  but 
by  consent  was  dismissed  as  one  and  continued  as  to  the  other,  the 
defendant  as  to  whom  the  action  was  dismissed  by  a  judgment  rendered 
in  favor  of  his  codefendant  has  no  right  of  appeal.  {Jerry  v.  Blair,  62 
App.  Div.  590.)  The  action  of  the  justice  in  dismissing  the  case  on  the 
ground  that  the  title  to  real  estate  is  involved  by  the  answer,  is  appealable 
to  the  County  Court.  {Base  v.  Purcell,  64  Misc.  674,  120  N.  Y.  Supp. 
860.) 

An  appeal  may  be  taken  from  an  order  determining  a  claim  to  the 
surplus  of  the  proceeds  of  the  sale  of  animals  sold  in  proceedings  against 
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stiays  upon  highways  (Code  Civil  Pro.,  §  3095)  ;  from  a  final  order  in 
such  proceeding  (Id.,  §  3104)  ;  from  a  final  order  in  summary  proceedings 
to  recover  possession  of  real  property  (Id.,  §  2260)  ;  and  from  a  judgment 
in  an  action  to  enforce  a  mechanic's  lien  upon  real  property.  (Lien  Lavs', 
§  51.)  While  these  several  appeals  have  some  distinctive  features,  they 
in  the  main  follow  the  procedure  prescribed  for  appeals  from  judgments. 
The  matter  following  will  be  confined  to  the  outlines  of  the  practice  on 
an  appeal  from  a  judgment  rendered  in  an  action  in  a  justice's  court. 

§  2.  When  taken. 

An  appeal  from  a  justice's  judgment  must  be  taken  within  twenty  days 
after  the  entry  of  the  judgment  in  the  justice's  docket  (Code  Civil  Pro., 
§  3046)  regardless  of  the  time  when  entered  in  his  minutes  (Beuerlin  v. 
Hodges,  10  N.  Y.  Supp.  505),  or  within  twenty  days  from  the  time  when 
the  judgment  wa^  entered  by  the  justice  in  his  docket-book  and  the 
docket-book  was  open  for  inspection  by  the  public.  If  the  justice  enters  the 
judgment  in  his  docket  at  night,  locks  the  book  in  his  safe,  and  then  goes 
away  for  his  health,  the  twenty  days  in  which  to  appeal  will  not  com- 
mence to  run  until  the  docket  is  again  open  to  the  public.  (Reid  v. 
Defendorf,  87  Hun,  40.)  So  if  the  defendant  appeals  from  a  judgment 
in  an  action  in  which  he  did  not  appear,  and  there  was  no  personal  service 
of  the  summons  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  service  upon  him  on  the  part  of  the  plaintiff  of  written  notice  of  the 
entry  of  judgment,  if  within  five  years  of  such  entry.  (Code  Civil  Pro., 
§  3046.)  The  day  on  which  the  judgment  is  entered  is  to  be  excluded 
in  making  the  computation  of  the  time  limited,  and  also  Sunday  if  that  is 
the  last  day.  (Dorsey  v.  Pike,  46  Hun,  112  ;  General  Construction  Law, 
§20.) 

§  3.  How  taken. 

The  appeal  must  be  taken  by  serving  a  written  notice  of  appeal,  sub- 
scribed by  the  appellant  or  by  his  attorney  in  the  appellate  court,  upon  the 
justice  by  whom  the  judgment  was  rendered  and  paying  to  him  or  his 
clerk  the  costs  of  the  action  and  the  fee  of  the  justice  for  making  a 
return,  as  prescribed  in  section  3047  of  the  Code,  and  by  also  serving  the 
notice  upon  the  respondent  as  prescribed  in  section  3048  of  that  act. 
(Code  Civil  Pro.,  §  3046.)  If  the  appellant  desires  and  is  entitled  to  a 
new  trial  in  the  appellate  court  he  should  demand  it  in  his  notice  of  appeal. 
(Id.,  §  3068.)     Por  a  form  of  the  notice  see  Form  No.  79. 

In  case  of  the  death  of  a  party  in  whose  favor  judgment  was  rendered 
between  the  docketing  of  the  judgment  and  the  expiration  of  the  time  to 
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appeal,  service  on  the  widow  of  the  decedent  to  ^hom  letters  testamentary 
or  of  administration  have  not  been  issued,  is  unauthorized,  and  will  not 
effect  an  appeal,  (Clark  v.  Snyder,  40  Hun,  330.)  If  the  respondents 
are  copartners  service  upon  one  will  be  sufficient.  (Miller  v.  Perrme, 
1  Hun,  620.) 

Payment  of  the  costs  included  in  the  judgment  is  necessary  to  perfect 
the  appeal,  and  if  not  paid  the  appeal  will  be  dismissed  (Kenney  v. 
Livery  Stable  Keepers'  Ass'n,  89  Hun,  190 ;  Ooss  v.  Hays,  40  App.  Div. 
557)  unless  the  appellate  court  permits  them  to  be  paid  nunc  pro  tunc 
under  the  power  conferred  by  section  3049  of  the  Code.  (Id.)  So  pay- 
ment of  the  fees  of  the  justice  for  the  return  is  necessary  to  render  the 
appeal  effectual,  and  if  not  so  paid  or  relinquished  the  appeal  will  be  dis- 
missed. (Thomas  v.  Thomas,  18  Hun,  481.)  If,  however,  the  appellant 
pays  all  the  costs  which  the  justice  states  to  be  due,  the  appeal  will  not  be 
dismissed  because  the  fee  of  the  justice  for  filing  the  return  was  not  paid 
within  the  time  required,  as  the  justice  could  waive  his  fee.  (Mann  v. 
Dennis,  3  IST.  T.  Supp.  95,  20  IST.  Y.  St.  Eep.,  195.)  The  costs  which 
an  appealing  party  is  obliged  to  pay  do  not  include  $10  costs  awarded  to 
abide  the  event  by  the  County  Court  upon  the  reversal  of  a  prior  judg- 
ment.    (Dighy  v.  Aldinger,  69  Misc.  557,  125  N.  T.  Supp.  495.) 

The  statute  requires  that  the  service  of  the  notice  of  appeal  upon  the 
justice  must  be  made  by  delivering  it  to  him  personally,  or  to  his  clerk 
pursuant  to  law,  or  by  mailing  the  notice  to  the  justice  at  his  office,  unless 
the  justice  is  dead  or  cannot  be  found,  after  reasonable  diligence,  within  the 
county.  (Code  Civil  Pro.,  §  3047.)  This  requirement  of  the  statute  may 
be  complied  with  by  sending  the  notice  of  appeal,  and  the  required  costs 
and  fees,  to  the  justice  by  registered  letter,  and  the  notice  of  appeal  may  be 
served  upon  the  respondent  in  the  same  manner.  (Mitchell  v.  Watkins, 
21  App.  Div.  285.) 

§  4.  Undertaking. 

If  the  appellant  desires  a  stay  of  execution  he  must  give  the  undertaking 
prescribed  by  section  3050  of  the  Code,  deliver  it  to  the  justice,  or  to  his 
clerk  appointed  pursuant  to  law,  and  serve  a  copy,  with  notice  of  the 
delivery  thereof,  upon  the  respondent  with  the  notice  of  appeal,  and  in 
like  manner.  This  will  stay  the  issuing  of  an  execution  upon  the  judg- 
ment. But  if  an  execution  has  been  issued,  the  appellant  should  have  a 
copy  of  the  undertaking  certified  by  the  justice  or  his  clerk,  or  make  an 
affidavit  showing  that  it  is  a  copy  and  that  the  original  has  been  duly 
filed,  and  serve  the  copy  undertaking  so  certified,  or  the  copy  undertaking 
and  affidavit,  upon  the  officer  holding  the  execution.    This  will  stay  further 
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proceedings  under  the  execution.  Section  1335  of  the  Code  applies  to 
such  an  undertaking.  (Code  Civil  Pro.,  §§  3050,  3051.)  For  a  form  of 
such  undertaking  see  Porm  No.  80.  For  form  of  a  notice  of  the  delivery 
of  the  undertaking  see  Form  jSTo.  81. 

Service  of  a  copy  undertaking  upon  the  officer  holding  the  execution 
■will  not  excuse  the  appellant  from  serving  the  copy  undertaking  upon  the 
respondent  as  above  provided,  and  without  such  service  the  proceedings 
upon  the  execution  will  not  be  stayed.  (^Yells  v.  Daivson,  43  Hun,  509.) 
Ifeither  will  the  execution  be  stayed  by  the  service  of  a  copy  of  the 
undertaking  upon  the  respondent  which  has  not  been  approved  either  by 
the  justice  who  rendered  the  judgment  or  by  a  judge  of  the  appellate 
court,  as  required  by  section  3050 ;  for  although  that  section  provides  that 
section  1335  applies  to  such  undertaking,  and  the  latter  section  provides 
that  it  is  not  necessary  that  the  undertaking  should  be  approved,  that 
section  applies  only  so  far  as  it  is  not  inconsistent  with  what  is  specifi- 
cally provided  by  section  3050  of  the  Code.  (Hawley  v.  Kraemer,  35 
Misc.  444.  See  also  Code  Civil  Pro.,  §  3134.)  Section  1335  provides 
that  the  "  attorney  for  the  respondent  may,  within  ten  days  after  the 
service  of  a  copy  of  the  undertaking,  with  notice  of  the  filing  thereof, 
serve  upon  the  attorney  for  the  appellant,  a  written  notice  that  he  excepts 
to  the  sufficiency  of  the  sureties.  ^Yithin  ten  days  thereafter,  the 
sureties,  or  other  sureties  in  a  new  undertaking  to  the  same  effect,  must 
justify  before  the  court  below,  or  a  judge  thereof,  or  a  referee  appointed 
by  the  same  or  a  county  judge.  At  least  five  days'  notice  of  the  justifi- 
cation must  be  given.  *  *  *  The  effect  of  a  failure  so  to  justify  and 
procure  an  allowance  is  the  same  as  if  the  undertaking  had  not  been 
given."  A  notice  of  justification  served  nine  days  after  the  service  of  the 
notice  of  exception  to  the  sureties,  and  fixing  the  time  of  such  justification 
five  days  later,  is  a  nullity  and  may  be  so  treated.  (Lewin  v.  Towhin, 
51App.  Div.  477.) 

Where  the  appellant  is  not  entitled  to  a  new  trial  in  the  appellate 
court,  or  has  not  demanded  such  new  trial  in  his  notice  of  appeal,  it  is 
optional  with  him  whether  he  will  give  the  undertaking  to  stay  execution, 
or  will  take  the  chance  of  a  reversal  of  the  judgment  and  of  obtaining 
restitution  under  section  3058  of  the  Code.  But  where  the  appellant 
has  demanded  a  new  trial  in  the  appellate  court,  he  must  give  the  under- 
taking required  to  stay  execution  at  the  time  of  the  service  of  the  notice 
of  appeal  upon  the  justice,  in  order  to  comply  with  the  statute  and  render 
the  appeal  effectual.  (Code  Civil  Pro.,  §  3069 ;  Slattery  v.  Haskin,  42 
Hun,  86 ;  LaucJi  v.  Oorman,  85  Misc.  491,  148  IST.  Y.  Supp.  933.  And 
see  Walrath  v.  KlocTc,  22  App.  Div.  220.)     An  oral  stipulation  to  waive 
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the  undertaking  is  ineffectual;  and  the  appearance  upon  the  appeal  and 
noticing  and  moving  the  case  for  trial,  do  not  preclude  the  party  from 
moving  to  dismiss  the  appeal,  but  in  some  cases  the  court  may  permit  the 
undertaking  to  be  filed  subsequently.  (Lauch  v.  Gorman,  85  Misc.  491, 
148  K".  Y.  Supp.  933.)  The  appeal  is  not  dismissed  because  of  the  fail- 
ure to  give  a  bond,  but  stands  as  an  appeal  upon  questions  of  lavr  only. 
(Harrison  Bros.  Co.  v.  Excelsior  Bag  and  Mfg.  Co.,  180  App.  Div.  790, 
168  IsT.  Y.  Supp.  291.) 

In  case  of  the  death  of  the  justice,  or  of  inability  to  find  him  or  his 
clerk  within  the  county,  proceedings  may  be  taken  as  provided  in  section 
3052  of  the  Code. 

§  5.  When  appeal  is  perfected  and  cause  removed  to  appellate  court. 

The  service  of  the  notice  of  appeal  in  the  manner  directed  by  the 
statute  and  the  payment  of  the  costs  included  in  the  judgment  and  the 
fee  of  the  justice  for  making  a  return  are  all  that  is  required  to  perfect 
an  appeal  from  a  judgment  rendered  bj  a  justice  of  the  peace,  unless  the 
appellant  has  in  his  notice  of  appeal  demanded  a  new  trial  in  the  appellate 
court,  and,  in  that  case,  the  filing  and  service  of  the  undertaking  required 
to  stay  execution  is  necessary  to  perfect  the  appeal. 

When  the  appeal  is  perfected,  even  before  the  return  is  filed,  the  case  is 
removed  from  the  subordinate  to  the  appellate  court,  (Adams  v.  Fox, 
27  ISr.  Y.  640;  Cutting  v.  Jesmer,  101  App.  Div.  283.)  Section  3071  of 
the  Code  of  Civil  Procedure  prescribing  the  time  when  issue  is  deemed 
to  be  joined  in  the  appellate  court  should  be  construed  to  relate  to  the 
issue  only  and  in  no  way  to  affect  the  time  when  the  action  shall  be 
deemed  pending  in  the  County  Court.  (Cutting  v.  Jessmer,  101  App, 
Div.  283.)  It  follows  that  all  papers  in  proceedings  subsequent  to  the 
time  when  the  appeal  is  perfected  should  be  entitled  in  the  County 
Court. 

§  6.  Curing  defects  in  appeal  proceedings. 

Section  3049  of  the  Code  furnishes  ample  opportunity  for  an  appellant 
to  supply  omissions  or  cure  defects  in  his  proceedings  to  perfect  an  appeal ; 
and  any  act  on  his  part  which  constitutes  a  step  in  the  proceeding  to  appeal, 
and  which  evinces  his  intention  in  good  faith  to  prosecute  an  appeal,  is  a 
sufficient  ground  for  an  amendment.  (Gutbrecht  v.  Prospect  Park  &  C. 
I.  B.  R.  Co.,  28  Hun,  497.)  It  has  been  held  that  the  power  conferred 
by  this  section  is  to  supply  such  omissions  or  grant  such  amendments  as 
are  necessary  to  perfect  the  appeal  taken,  and  not  to  perfect  another  or 
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different  appeal,  or  to  transform  the  appeal  actually  taken  into  an  appeal 
for  another  purpose.  (Thorn  v.  Roods,  47  Hun,  433.)  But  this  strict 
construction  of  the  section  has  not  been  universally  adopted,  and  it  is  held 
that  although  an  appellant  has  in  his  notice  demanded  a  new  trial  to 
which  he  is  not  entitled,  this  does  not  render  the  whole  notice  inoperative, 
nor  deprive  him  of  the  appeal  which  he  has  in  fact  taken;  and  that  the 
County  Court  may,  upon  the  appellant's  application,  remove  the  ease 
from  the  trial  calendar  and  thereafter  treat  the  case  as  an  appeal  taken 
under  section  3046  of  the  Code,  and  if  necessary  make  an  order  requiring 
the  justice  to  make  an  amended  return  containing  the  evidence  taken 
before  him.  {Doughty  v.  Picott,  105  App.  Div.  339,  and  cases  cited. 
See  KinTc  v.  Norton,  36  Misc.  53.) 

The  court  may  relieve  the  appellant  from  a  failure  to  file  the  under- 
taking on  an  appeal  for  a  new  trial.  (Lauch  v.  Gorman,  85  Misc.  491, 
148  N.  Y.  Supp.  933.)  But  should  do  so  only  on  condition  that  the 
appellant  pay  motion  costs.  (Eaton  v.  Potts,  96  Misc.  182,  159  IST.  Y. 
Supp.  515.) 

§  7.  Return. 

Section  3053  of  the  Code  states  the  requisites  of  a  return  on  appeal. 
The  justice  may  file  his  return  as  soon  after  the  service  of  the  notice  of 
appeal  upon  him  as  he  desires,  and  is  not  obliged  to  wait  ten  days. 
(Lazarus  v.  Ludwig,  17  Misc.  365.)  The  justice  must  make  a  return 
although  he  has  gone  out  of  office  (Code  Civil  Pro.,  §  3054),  and  if  his 
return  is  defective  a  further  return  or  an  amended  return  may  be  com- 
pelled.    (Id.,  §3055.) 

§  8.  Appeal  upon  error  of  fact. 

The  words  "  error  of  fact "  as  used  in  section  3057  of  the  Code  have 
reference  to  some  occurrence  which  affects  the  validity  of  the  trial,  such 
as  service  of  process  by  one  not  authorized,  infancy  of  a  party  for  whom 
no  guardian  ad  litem  has  been  appointed,  relationship  of  the  justice,  mis- 
conduct of  the  jury,  and  the  like.  (Fitch  v  Devein,  15  Barb.  47 ;  Rose 
V.  Smith,  4  Cow.  17 ;  Sammis  v.  Nassau  Light  &  Power  Co.,  91  App.  Div. 
7;  Smith  v.  Cayuga  Lake  Cement  Co.,  105  App.  Div.  307;  Harvey  v. 
Biohett,  25  App.  Div.  87;  Monroe  v.  White,  25  App.  Div.  292;  People  ex 
rel  Ballin  v.  Smith,  184  N.  Y.  96,  99.)  They  have  no  reference  to  an  erro- 
neous ruling  or  finding  upon  the  evidence  by  the  justice  or  a  jury.  (Adsit 
V.  Wilson,  7  How,  64 ;  Karson  v.  Mills,  8  Id.  377 ;  Smith  v.  Cayuga  Lake 
Cement  Co.,  105  App.  Div.  307;  Tarder  v.  Bezozi,  34  Misc.  551.) 
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§  9.  Review  when  new  trial  not  demanded. 

The  judgment  of  a  justice  of  the  peace  may  be  reversed  upon  appeal  for 
any  error  in  the  proceedings  had,  which  affects  the  substantial  rights  of 
the  appellant. 

While  the  grounds  of  objection,  as  a  rule,  are  not  required  to  be  stated 
before  justices  of  the  peace,  yet,  where  trial  was  conducted  by  counsel  and 
certain  grounds  of  objection  were  in  fact  stated,  an  objection  to  the 
admission  of  certain  evidence  not  made  at  the  trial  cannot  be  raised  on 
appeal,  where  it  is  clear  that  such  evidence  did  not  cause  the  rendition  of 
the  judgment.  (Brewer  v.  Delafield,  45  N.  Y.  Eep.,  587,  18  IST.  Y. 
Supp.  329.) 

Where  the  evidence  is  received  without  objection  the  competency  of  the 
evidence  cannot  be  questioned  on  an  appeal.  This  is  especially  so  where 
the  justice's  attention  was  not  directed  to  any  incompetency  in  the  evi- 
dence received.  After  judgment  a  party  will  be  presumed  to  have  waived 
any  objection  that  he  might  have  taken,  on  the  trial,  but  omitted  to  take. 
(Rue  v.  Perry,  63  Barb.  40.) 

Technical  precision  is  not  required  in  an  action  before  a  justice,  unless 
the  objection  is  raised  at  the  time  of  the  trial,  and  where  the  parties  go  to 
trial  upon  a  complaint,  however  defective,  without  objection  on  account 
of  the  defect,  a  judgment  in  favor  of  the  plaintiff,  if  he  proves  a  good 
cause  of  action,  will  be  sustained.  (Argensinger  v.  Levor,  17  Civi  Pro.  R. 
352.) 

The  County  Court  should  disregard  errors  not  affecting  the  merits  and 
give  judgment  according  to  the  justice  of  the  case.  It  is  within  the  dis- 
cretion of  the  justice  to  allow  the  plaintiff  to  give  additional  evidence  after 
a  motion  for  a  nonsuit.     (Reed  v.  Barber,  3  Code  Eep.  160.) 

The  jurisdiction  conferred  on  county  courts  by  section  3063  of  the  Code 
of  Civil  Procedure  to  reverse  a  judgment  of  a  justice's  court  because  it 
is  against  the  weight  of  evidence  is  to  be  exercised  only  when  the  judg- 
ment is  so  plainly  against  the  weight  and  preponderance  of  proof  that  it 
can  be  seen  that  the  justice  could  not  reasonably  have  arrived  at  the 
decision  which  he  made.  (Murtagh  v.  Dempsey,  85  App.  Div.  204; 
Brewer  v.  Calijf,  103  App.  Div.  138 ;  Clinton  v.  Frear,  107  App.  Div. 
571  ilnternational  Tailoring  Co.  v.  Bennett,  113  App.  Div  476 ;  McRavy 
V.  Barto,  114  App.  Div.  262 ;  Vandeymach  v.  Corhett,  131  App.  Div.  391, 
115  N.  Y.  Supp.  911;  Wears  v.  Johnson,  151  App.  Div.  770,  136  IST.  Y. 
Supp.  316 ;  Bame  v.  Qroat,  171  App.  Div.  708,  157  K  Y.  Supp.  750 ; 
Doughty  v.  Kingsley,  96  Misc.  142 ;  Becher  v.  Becker,  92  Misc.  382,  156 
N.  Y.  Supp.  995.)  The  County  Court  in  such  cases  is  a  court  of 
review  and  not  a  court  of  original  jurisdiction  to  decide  facts.      (Id.) 
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But  where  the  testimony  establishes  a  ease  directly,  unequivocally,  and 
consistently,  and  the  witnes,ses  stand  unimpeaehed  and  uncontradicted, 
the  justice  cannot  unreasonably  discredit  them ;  and  if  he  does,  the  judg- 
ment will  be  reversed  as  against  the  evidence. 

Where  there  is  a  disputed  question  of  fact,  upon  which  the  case  turned, 
before  the  justice,  or  in  relation  to  which  there  was  evidence  on  both 
sides,  the  judgment  upon  appeal  should  not  be  disturbed. 

It  is  for  the  justice  to  determine,  where  there  is  a  conflict  in  evidence, 
which  is  the  most  credible;  and  when  the  justice's  judgment  is  sustained 
by  positive  and  corroborating  testimony,  the  judgment  upon  appeal  should 
be  affLrmed.  (Alfred  v.  Stevens,  63  Barb.  29 ;  Rogers  v.  AcJcerman,  22 
Barb.  134;  Steams  v.  Hemwdns,  16  X.  Y.  St.  Eep.  701;  Fowler  v. 
V(m  Natta,  71  Hun,  341.) 

The  admission  of  incompetent  testimony  by  a  justice  to  establish  a  fact 
proved  by  other  testimony  of  a  competent  character  is  not  such  an  error 
as  requires  the  reversal  of  the  judgment.  But  the  improper  admission 
of  hearsay  testimony  which  goes  to  the  merits  of  the  action  is  an  error, 
for  which  the  judgment  will  be  reversed  on  appeal.  (Sanford  v.  Shaver, 
50  Hun,  600.) 

When  there  is  sufficient  legal  evidence  to  support  a  judgment  the 
appellate  court  will  not  reverse  because  improper  and  incompetent  evi- 
dence was  admitted  in  a  justice's  court.  (Jackson  v.  Collins,  41  X.  Y. 
St.  Eep.  590,  16  X.  Y.  Supp..  651 ;  Wells  v.  Cohn,  55  Barb.  585 ;  Earl 
V.  Leffler,  46  Hun,  9 ;  Frink  v.  Stevens,  88  Hun,  283.)  The  County  Court 
should  reverse  a  judgment  rendered  without  sufficient  evidence,  although 
the  defendant  did  not  appear.     (Everett  v.  Parks,  62  Barb.  9.) 

Where  evidence  is  offered  on  trial  before  the  justice  and  is  objected 
to  and  excluded,  and  neither  the  grounds  of  the  objection  nor  the  object 
of  the  proof  is  stated,  and  the  appellate  court  can  see  that  a  good  objection 
might  have  been  taken,  it  will  presume  that  the  proper  objection  was 
taken  and  the  decision  below  made  upon  that  ground.  (Belloivs  t.  Sackett, 
15  Barb.  96.) 

Where  the  respondent  within  twenty  days  after  the  taking  of  an  appeal, 
stipulates  that  the  judgment  appealed  from  may  be  reversed,  with  five 
dollars  costs  and  disbursements  of  the  appeal,  the  judgment  will  be 
reversed  pursuant  to  such  stipulation,  and  where  the  court  disregards  the 
stipulation  and  enters  judgment  the  remedy  of  the  injured  party  is  to 
move  the  County  Court  to  set  aside  its  judgment  and  for  leave  to  enter  an 
order  pursuant  to  the  stipulation.  (Cucklo  v.  Kleis,  50  Hun,  600 ;  Levis  v. 
Burk,  51  Hun,  71.) 

Parties  are  not  to  be  encouraged  to  bring  an  appeal  from  judgments  of 
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justices'  court  where  the  error  is  trivial  in  amount,  and  such  judgments 
should  be  reversed  where  substantial  justice  has  been  done  between  the 
parties.  (Kilmer  v.  Messling,  10  Hun,  582.)  And  although  a  justice's 
judgment  cannot  be  sustained  upon  the  theory  on  which  the  case  was 
tried,  if  it  can  be  sustained  upon  a  different  theory,  the  appellate  court 
will  not  reverse.     (Jackson  v.  Helmer,  73  App.  Div.  134.) 

§  10.  Directing  a  new  trial  in  justice's  court. 

The  purpose  of  section  3064  of  the  Code  of  Civil  Procedure  is  to  pro- 
vide a  remedy  for  any  fraud  practiced  or  improper  means  employed  by  a 
party  to  induce  his  adversary  not  to  appear  either  on  the  return  day  of 
the  summons  or  on  the  day  to  which  the  trial  was  adjourned,  or  when 
such  failure  is  the  result  of  accident,  mistake  or  other  misadventure. 
{Thomas  v.  Keeler,  52  Hun,  318.)  The  County  Court  is  a  tribunal  of 
limited  jurisdiction  and  can  exercise  on  appeal  only  such  powers  as  are 
conferred  upon  it  by  statute.  The  power  given  to  that  court  by  section 
3064  to  direct  a  new  trial  of  an  action  begun  in  a  court  of  a  justice  of  the 
peace,  cannot  be  exercised  unless  the  defendant  renders  a  satisfactory 
excuse  for  his  default;  and  where  the  defendant  fails  to  do  this,  the 
direction  of  the  County  Court  that  a  new  trial  be  had  in  the  court  below, 
is  erroneous.  {De  Bevoise  v.  Ingles,  88  Hun,  186.)  The  question 
whether  the  exercise  of  the  discretion  of  the  County  Court  in  opening  a 
default  and  granting  a  new  trial,  or  in  refusing  to  open  the  default  and 
rendering  a  judgment  of  affirmance,  can  be  reviewed  on  appeal  to  the 
appellate  division  is  not  clearly  settled  by  the  authorities.  (See  Kilts  v. 
Neahr,  101  App.  Div.  317,  and  cases  cited ;  and  see  Rosenberg  v.  Feiering, 
124  App.  Div.  522.) 

Under  section  3063  the  appellate  court  upon  reversing  a  judgment  of 
a  justice  on  the  ground  that  it  is  contrary  to  or  against  the  weight  of 
evidence,  may  grant  a  new  trial  before  the  same  or  some  other  justice.  The 
right  to  grant  a  new  trial  under  this  section  is  limited  to  cases  where  the 
reversal  is  on  the  ground  that  the  decision  of  the  justice  was  against  the 
weight  of  the  evidence.  When  the  appeal  is  taken  on  questions  of  law, 
the  reversal  must  be  absolute  and  a  new  trial  will  not  be  directed,  and  in 
such  a  case  the  costs  are  controlled  by  the  statute  and  are  not  in  the 
discretion  of  the  appellate  court.  (Bobischon  v.  Moore,  135  App.  Div. 
699,  199  "N.  Y.  Supp,  252 ;  Papenmeyer  v.  Roddy,  145  App.  Div.  579, 
129  K  T.  Supp.  868;  Tichnor  Bros.,  Inc.,  v.  Bailey,  72  Misc.  638,  132 
N.  Y.  Supp.  243 ;  Trubenlach  v.  Nelson,  73  Misc.  466,  133  IT.  Y.  Supp. 
388.)  When  the  judgment  of  the  justice  is  reversed  on  the  ground  that 
it  is  against  the  weight  of  evidence,  but  the  County  Court  does  not  grant  a 
23 
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new  trial,  the  Appellate  Division  may  modify  the  order  of  the  County 
Court  so  as  to  provide  for  the  granting  of  a  new  trial  before  the  same 
justice.     {Brown  v.  Sullivan,  155  App,  Div.  875,  139  ~E.  Y.  Supp.  555.) 

§  11.  Appeal  for  new  trial  in  appellate  court. 

A  new  trial  cannot  be  had  in  the  County  Court  where  the  appellant  has 
not  demanded  it  in  his  notice  of  appeal  (Code  Civil  Pro.,  §  3068; 
Richardson  v.  Levi,  69  Hun,  432) ;  nor  where  the  sum  for  which  judg- 
ment is  demanded  by  either  party  in  his  pleading  does  not  exceed  fifty 
dollars  {Tucker  v.  Pfau,  70  Hun,  59) ;  nor  where  the  amount  claimed  in 
the  complaint  is  not  sufiicient  to  entitle  the  parties  to  a  new  trial,  and  the 
matter  pleaded  as  a  counterclaim  is  not  a  proper  counterclaim  to  the 
cause  of  action  alleged  in  the  complaint  {Hall  v.  Werney,  18  App.  Div, 
565 ;  Smith  v.  Bensselaerville  Creamery  Co.,  131  App.  Div.  387,  115  N". 
Y.  Supp.  273 ;  Maloy  v.  Bannon,  169  App.  Div.  716,  155  IST.  Y.  Supp. 
712) ;  nor  where  neither  an  issue  of  fact  or  of  law  was  joined  before  the 
justice.     {Doughty  v.  Picott,  105  App,  Div,  339.) 

An  improper  pleading  cannot  be  made  the  basis  of  a  demand  for  a  new 
trial  in  the  County  Court  {Hall  v.  Wemey,  18  App.  Div.  565,  46  N.  Y. 
Supp.  33) ;  but  when  the  counterclaim  interposed  by  the  defendant  is 
sufficient  and  proper  upon  its  face,  although  it  may  be  false  in  fact,  and 
pleaded  for  the  mere  purpose  of  obtaining  a  new  trial  upon  appeal,  the 
question  of  good  faith  will  not  be  tried  upon  affidavits  in  the  County 
Court,  and  that  effect  will  be  given  to  the  pleading  which  the  statute 
plainly  directs.  {Thompson  v.  Pine,  5  Hun,  647 ;  Baum's  Castorine  Co. 
V.  Thomas,  92  Hun,  1.    See  Vandervort  v.  Mink,  113  App,  Div,  601,) 

Where  an  appellant  has  demanded  a  new  trial  in  a  case  in  which  he 
was  not  entitled  to  such  trial,  he  may  move  for  an  order  transferring  the 
cause  to  the  law  calendar,  and  that  it  be  heard  on  the  justice's  return. 
{Doughty  v.  Picott,  105  App.  Div.  339.) 

§  12.  Proceeding  in  appellate  court  on  appeal  for  new  trial. 

When  an  appeal  is  taken  from  a  judgment  of  a  justice's  court,  and  a 
new  trial  is  demanded  in  the  County  Court,  the  judgment  appealed  from 
is  no  more  effective  between  the  parties  and  the  case  is  heard  in  the  County 
Court  de  novo.  All  proceedings  in  the  suit  thereafter  are  substantially 
the  same  as  if  the  action  had  been  originally  commenced  in  the  County 
Court.  (Code  Civil  Pro.,  §  3071;  Burns  v.  Hoivard,  9  Abb.  N.  C.  321; 
Crandell  v.  Bickerd,  32  Misc.  258,  66  N.  Y.  Supp,  352,)  The  jurisdic- 
tion of  the  appellate  court  for  all  the  purposes  of  trial  and  judgment  is 
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the  same  as  if  the  action  had  heen  commenced  in  that  court  originally. 
(Crannell  v.  Comstoch,  12  Hun,  293.) 

Th«  case  on  appeal  to  the  County  Court  should  be  tried  upon  the 
issues  formed  by  the  pleadings  in  the  justice's  court,  and  the  parties 
should  be  allowed  upon  the  retrial  to  introduce  the  same  proof  in  the 
County  Court  under  the  pleadings  that  they  would  have  been  allowed  to 
introduce  upon  the  trial  in  the  justice's  court.  If  the  defendant  set  up  a 
counterclaim  in  his  answer  in  the  justice's  court  the  plaintiff  should  be 
allowed  to  introduce  in  the  appellate  court  proof  of  the  payment  of  the 
claim  set  up  as  a  counterclaim  without  being  compelled  to  obtain  leave 
to  serve  a  supplemented  pleading  setting  up  such  payment.  (Utter  v. 
Nelligan,  92  Hun,  185;  White  v.  Gray's  Sons,  96  App.  Div.  154.)  The 
plaintiff  may  be  allowed  to  amend  his  complaint  by  changing  the  amount 
for  which  judgment  was  demanded  to  a  sum  in  excess  of  the  jurisdiction 
possessed  by  a  justice  of  the  peace  (Jacog  v.  Wathins,  10  App.  Div.  475, 
42  N.  Y.  Supp.  6),  and  the  defendant  may  be  allowed  to  amend  his 
answer  by  setting  up  a  new  and  additional  defense.  (Paddock  v.  Barnett, 
88  Hun,  381,  34  N.  Y.  Supp.  834.)  The  County  Court  has  power  to 
try  the  issues  upon  the  merits,  notwithstanding  the  fact  that  the  case 
involves  the  trial  of  issues  relating  to  a  disputed  question  as  to  the  title 
to  real  property.    (Oould  v.  Patterson,  87  Hun,  533.) 
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§   2681.   Justice's  jurisdiction  must  be  specially  conferred  by  law. 

A  justice  of  the  peace  has  such  jurisdiction  in  civil  actions  and  special  proceedings, 
as  is  specially  conferred  upon  him  by  statute,  and  no  other. 
[See  ante,  p.  8.] 

§   2862.    [Am'd,  1896,  1906.]   General  civil  jurisdiction. 

Except  as  otherwise  prescribed  in  the  next  section,  a  justice  of  the  peace  has  juris- 
diction of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  contract,  express  or  implied, 
other  than  a  promise  to  marry,  where  the  sum  claimed  does  not  exceed  two  hundred 
dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury,  or  an  injury  to  property, 
where  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment  of  money,  where  the  sum 
claimed  to  be  due  does  not  exceed  two  hundred  dollars;  the  judgment  to  be  rendered 
for  the  sum  actually  due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in  instal- 
ments, an  action  may  be  brought  for  each  instalment,  as  it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  the  peace. 

6.  [Am'd,  1906.]  An  action  upon  a  judgment,  either  foreign  or  domestic  rendered 
in  any  inferior  court,  not  of  record,  where  the  sum  claimed  does  not  exceed  two  hundred 
dollars.  An  action  upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of  record, 
where  the  sum  claimed  does  not  exceed  fifty  dollars. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without  damages  for  the  taking, 
withholding,  or  detention  thereof,  where  the  value  of  the  chattel,  or  of  all  the  chattels, 
as  stated  in  the  affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two  hundred 
dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail  liberties,  as  provided  by 
chapter  two,  title  two,  article  four  and  five  of  this  act,  where  the  sum  claimed  does 
not  exceed  fifty  dollars. 

[See  ante,  p.  15.] 

§   2863.    [Am'd,  1882,  1895,  1909,  1917.]  Wo  jurisdiction  in  certain  cases. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil  action,  in  either  of  the 
following  eases: 

1.  Where  the  people  of  the  State  are  a  party,  except  for  one  or  more  fines  or  penalties 
not  exceeding  two  hundred  dollars,  or  for  premiums  due  the  insurance  fund  under  the 
workmen's  compensation  law  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as  prescribed  in  title  third  of 
this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assault,  battery,  false  imprisonment, 
libel,  slander,  criminal  conversation,  seduction,  or  malicious  prosecution,  or  where  it 
is  brought  under  sections  eighteen  hundred  and  thirty-seven,  nineteen  hundred  and 
two,  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sections  twenty-eight  or  one 
hundred  and  one  of  the  decedent  estate  law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  accounts  of  both  parties 
proved  to  the  satisfaction  of  the  justice,  exceeds  four  hundred  dollars. 

5.  Where  the  action  is  brought  against  an  executor  or  administrator  as  such,  except 
where  the  amount  of  the  claim  is  less  than  the  sum  of  fifty  dollars,  and  the  claim  ha9 
been  duly  presented  to  the  executor  or  administrator  and  rejected  by  him. 

[See  ante,  p.  16.] 
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§   2864.  Confession  of  judgment. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judgment,  upon  the  confession. 
of  a  defendant,  as  prescribed  in  title  sixth  of  this  chapter,  where  the  sum  confessed 
does  not  exceed  five  hundred  dollars. 

[See  ante,  p.  22.] 

§   2865.    [Am'd,     1882.]     Actions    by    and    against    officers,    etc.;    and    by 
ezecntors,  etc. 

An  action,  cognizable  by  a  justice  of  the  peace,  may  be  brought  by  or  against  a 
corporation;  by  or  against  a  natural  person  in  hia  own  right;  by  or  against  a  town 
or  county  officer  in  his  official  character;  or  by  an  executor  or  administrator,  trustee 
of  an  express  trust,  or  a  receiver  in  supplementary  proceedings. 

[See  ante,  p.  23.] 

§   2866.   Tavern-keepers  disqualified. 

A  justice  of  the  peace  who  is  an  innholder  or  tavern-keeper  in  fact,  has  no  power  or 
jurisdiction  under  any  provision  of  this  chapter;  but  if  a  judgment  has  been  actually 
rendered  by  him,  before  he  became  so  disqualified,  he  may  give  a  transcript  thereof,  or 
issue  execution  thereupon,  or  satisfy  the  judgment,  upon  payment  thereof. 

[See  ante,  p.  12.] 

§   2867.   Members  of  legislature  not  compelled  to   act. 

A  justice  of  the  peace,  who  is  a  member  of  the  senate  or  assembly,  is  not  obliged 
to  take  cognizance  of  a  civil  action  or  special  proceeding;  but  he  may  take  cognizance 
thereof,  in  his  discretion. 

[See  ante,  p.  12.] 

§  2868.    [Am'd,  1897,  1899,  1919.]  Justices  to  bold  court;  general  powers. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a  court  for  the  trial  of 
any  action  or  special  proceeding,  of  which  he  has  jurisdiction,  brought  before  him, 
excepting  that  a  justice  who  is  a  resident  of  an  incorporated  village  located  in  two  or 
more  adjoining  towns,  may  hold  court  for  the  trial  of  actions  in  any  part  of  such 
incorporated  village;  but  such  a  court  shall  not  be  held  in  a  room  in  any  part  of 
which  trafficking  in  liquors  is  authorized  or  in  ariy  adjoining  room.  He  must  hear, 
try  and  determine  the  same  according  to  law  and  equity,  and  for  that  purpose,  where 
special  provision  is  not  otherwise  made  by  law,  the  court  is  vested  with  all  the  necessary 
powers  possessed  by  the  supreme  court. 

[See  ante,  p.  5.] 

§   2869.    [Am'd,    1893,    1895,    1903.]    In   what  town,   etc.,   action  must   be 
brought. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city  wherein  one  of  the 
parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in  the  same  county,  except  in 
one  of  the  following  cases: 

1.  Where  the  defendant  has  absconded  from  his  residence,  it  may  be  brought  before 
a  justice  of  the  town  or  city  in  which  the  defendant,  or  a  portion  of  his  property,  is 
at  the  time  of  the  commencement  of  the  action. 

2.  [Am'd,  1895.]  Where  the  plaintiff  is  not  a  resident  of  the  county,  or  if  there 
are  two  or  more  plaintiffs  when  all  are  non-residents  thereof,  it  must  be  brought  in 
the  town  where  the  defendant  resides,  or  in  any  adjoining  town  thereto. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may  be  brought  before  a 
justice  of  the  town  or  city,  in  which  he  is  at  the  time  of  the  commencement  of  the 
action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular  action  may  be  brought 
before  a  justice  of  the  town,  city,  county,  or  district,  where  an  offense  was  committed, 
or  where  property  is  found. 
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5.  [Am'd,  1893;  am'd,  1898,  1903.]  In  any  town  adjoining  an  incorporated 
city,  no  justice  of  such  town  shall  have  jurisdiction  of  any  action  brought  against  a 
resident  of  such  adjoining  city,  unless  one  of  the  parties  plaintiff  in  such  action  is 
a  resident  of  such  town. 

A  defendant  designated  in  section  2879,  section  2880,  or  section  2881  of  this  act,  is 
deemed,  for  the  purposes  of  this  section,  a  resident  of  the  town  or  city  where  the 
person,  to  whom  a  copy  of  the  summons  is  delivered,  resides. 

[See  ante,  p.  23.] 

§   2870.   Criminal   contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  contempt,  a  person  guilty 
of  either  of  the  following  acts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him,  while  engaged  in  the 
trial  of  an  action,  the  rendering  of  a  judgment,  or  any  other  judicial  proceeding; 
where  such  behavior  directly  tends  to  interrupt  the  proceedings,  or  to  impair  the 
respect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to  interrupt  his 
official  proceedings. 

3.  Kesistance  wilfully  offered,  in  his  presence,  to  the  execution  of  his  lawful  mandate. 
He  has  not  power  to  punish,  for  a,  criminal  contempt,  in  any  other  case. 

[See  ante,  p.  26.] 

§   2871.  Id.;  how  punished. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may  be  by  fine  not  exceeding 
twenty-five  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  five  days,  or 
both,  in  the  discretion  of  the  justice.  Where  a  person  is  committed  to  prison  for  tho 
non-payment  of  such  a  fine,  he  must  be  discharged  at  the  expiration  of  ten  days;  but 
where  he  is  also  committed  for  a  definite  time,  the  ten  days  must  be  computed  from  tho 
expiration  of  the  definite  time. 

§   2872.   Offender  to  be  heard. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for  a  contempt,  until  an 
opportunity  has  been  given  him  to  be  heard  in  his  defence.  And,  for  that  purpose, 
the  justice  must  issue  a  warrant,  directed,  generally,  to  any  constable  of  the  county, 
requiring  the  constable  to  bring  the  offender  before  him. 

§    2873.    Kecord  of  conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within  ten  days  after  the 
conviction,  make  up,  subscribe,  and  file  in  the  county  clerk's  office,  a  record  thereof, 
stating  therein  the  particular  circumstances  of  the  offence,  and  the  punishment  awarded 
by  him  upon  the  conviction. 

§    2874.    Requisites  of  commitment. 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the  particular  circumstances 
of  the  offence;    otherwise  it  is  void. 

§   2875.   Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice  of  the  peace  for  a 
contempt,  must,  within  ten  days  thereafter,  pay  the  money,  for  the  benefit  of  the  poor, 
to  the  overseer  or  superintendent  of  the  poor  of  the  town,  city,  or  district,  wherein  the 
fine  was  imposed ;  or,  where  there  is  no  such  officer,  to  the  officer  or  officers  performing 
corresponding  functions  under  another  name;  unless  the  board  of  supervisors  has 
directed  the  payment  of  fines  and  penalties  to  the  supervisor  of  the  town  in  a  case 
where  it  is  authorized  by  law  so  to  do. 
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TITLE  II. 

COMMENCEMENT   OF  ACTION;     APPEABANCE  OF  PASTIES;     PROVISIONAL  BEMEDIES. 

Abticle  1.  Commencement  of  action. 
2.  Appearance  of  parties. 
S.  Order  of  arrest. 

4.  Attachment  of  property. 

5.  Eeplevin. 

Abticle  First, 
commencement  of  action. 

Section  2876.  Action;  how  commenced. 

2877.  Contents  of  summons. 

2878.  Service  of  summons. 

2879.  Id.;  upon  a  corporation. 

2880.  Id.;  special  provisions  relating  to  railroad  corporations. 

2881.  Id.;  relating  to  express  companies. 

2882.  Last  two  sections  qualified. 

288<3.  Second  and  third  summons;   effect  thereof. 

2884.  Where  name  of  defendant  is  unknown. 

2885.  Keturn  of  summons. 

§   2876.   Action;  hew  commenced. 

An  action  is  commenced  before  a  justice  of  the  peace,  either  by  the  voluntary 
appearance  and  joinder  of  issue  by  the  parties,  or  by  the  service  of  a  summons. 

§   2877.    [Am'd,  1904.]   Contents  of  summons. 

The  summons  must  be  directed,  generally,  to  any  constable  of  the  county  where  the 
justice  resides;  and  it  must  command  him  to  summon  the  defendant  to  appear  before 
the  justice,  at  a  place  specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
civil  action.  Where  the  summons  is  accompanied  with  an  order  to  arrest  the  defendant, 
it  must  be  made  returnable  immediately  upon  the  arrest  of  the  defendant,  within 
twelve  days  after  the  day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
able at  a  time  therein  specified,  not  less  than  six  nor  more  than  twelve  days  after  the 
day  when  it  was  issued.    A  summons  shall  not  be  made  returnable  on  a  legal  holiday. 

[See  ante,  p.  286.] 

§   2878.    Service  of  snmmons. 

Personal  service  of  the  summons  must  be  made  by  delivering  a  copy  thereof  to  the 
defendant;  except  where  it  is  specially  prescribed  in  this  chapter  that  personal  service 
may  be  made  by  delivering  a  copy  to  another  person.  Where  service  of  a  summons  is 
personal,  it  must  be  made  at  least  six  days  before  the  time  of  appearance  specified 
therein ;   except  where  it  accompanied  with  an  order  of  arrest. 

[See  ante,  p.  291.] 

§   2879.    [Am'd,  1904.]  Id.;  upon  a  corporation. 

Where  the  defendant  to  be  served  is  a  corporation,  or  person,  company  or  partnership 
doing  business  in  another  county  than  that  in  which  he  or  it  resides,  the  summons  may 
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be  personally  served  upon  it  or  him  by  delivering  a  copy  thereof  to  an  officer,  man- 
aging agent  or  person  to  whom  a  copy  of  the  summons  in  an  action  brought  against 
the  corporation  in  the  supreme  court  might  be  delivered  as  prescribed  in  sections  lour 
hundred  and  thirty-one,  and  four  hundred  and  thirty-two  of  this  act,  or,  to  any 
director,  managing  agent  or  trustee  of  the  corporation,  person,  partnership  or  company 
by  whatever  official  title  he  or  it  is  called. 
[See  ante,  p.  291.] 

§   2880.    [Am'd,    1900.]    Id.;   special  provision  relatine  to   railroad   corpo- 
rations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation,  and  no  officer  thereof 
resides  in  the  county,  to  whom  a  copy  of  the  summons  may  be  delivered,  as  prescribed 
in  the  last  section,  it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a  local 
superintendent  of  repairs,  freight  agent,  agent  to  sell  tickets,  or  station  keeper  of  the 
corporation,  residing  in  the  county;  unless,  at  least  thirty  days  before  it  was  issued, 
the  corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a  written  instrument, 
designating  a  person  residing  in  the  county,  upon  whom  process  to  be  issued  by  a  justice 
of  the  peace  against  it,  may  be  served;  in  which  case,  the  summons  may  be  personally 
served  by  delivering  a  copy  to  the  person  so  designated. 

[See  ante,  p.  291.] 

§   2881.    [Am'd,  1895,   1905.]   Id.;  relating  to  express,  insurance  and  tele- 
grapb  companies. 

Where  the  defendant  to  be  served  is  a  corporation,  association,  partnership  or  person 
doing  business  in  the  state  as  an  express  company,  an  insurance  company,  or  a  telegraph 
company,  and  no  person  resides  in  the  county  to  whom  a  copy  of  the  summons  may  be 
delivered,  as  prescribed  in  the  foregoing  sections  of  this  article,  it  may  be  personally 
served  on  the  express  company  by  delivering  a  copy  thereof  to  any  local  or  general 
agent  to  receive  freight  or,  parcels,  route  agent,  or  messenger  of  the  defendant,  residing 
in  the  county,  and  on  any  insurance  company  by  delivering  a  copy  thereof  to  any  local 
or  general  agent  of  the  defendant,  residing  in  the  county,  and  on  any  telegraph  company 
by  delivering  a  copy  thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defendant  had  filed  in  the 
office  of  the  clerk  of  the  county,  a  written  instrument,  designating  a  person  residing  in 
the  county,  upon  whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may  be  personally  served  by 
delivering  a  copy  thereof  to  the  person  so  designated. 

[See  ante,  p.  291.] 

§   2882.   liast  two  sections  qualified. 

Where  a  person  has  been  designated,  as  prescribed  in  either  of  the  last  two  sections, 
and  the  designation  has  been  revoked,  or  it  appears,  by  affidavit  or  the  return  of  the 
constable,  to  whom  a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or  that  he  cannot,  after 
due  diligence,  be  found  within  the  county,  so  as  to  deliver  a  copy  of  the  summons  to 
him;  the  original  summons,  or  the  second  or  third  summons,  issued  as  prescribed  in 
the  nent  section,  may  be  served  as  if  the  designation  had  not  been  made.  Such  a  desitv- 
nation  may  be  revoked  by  a  writing,  executed  and  filed  in  like  manner  aa  required  for 
the  purpose  of  making  the  designation. 

§   2883.   Second  and  third  summons;  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a  summons  has  been 
duly  delivered  for  service,  that  it  was  not  served,  for  any  cause,  a  second  summons 
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may  be  issued  by  the  same  justice,  in  the  same  action,  within  twenty  days  after  the 
first  summons  was  issued;  and,  upon  the  like  return  thereof,  a  third  summons  may 
be  issued,  within  twenty  days  after  the  second  was  issued.  The  second  or  the  third 
summons,  as  the  case  may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  the  proceedings  before  actual  service,  the  service  thereof 
has  the  same  effect,  as  if  the  first  summons  had  been  seasonably  served.  For  the 
purpose  of  issuing  a  new  summons,  as  prescribed  in  this  section,  a  previous  summons 
may  be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the  return  day  thereof. 

§   2884.    Wbere  name  of  defendant  is  unknown. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the  name  of  a  defendant,  that 
defendant  may  be  designated  in  the  summons,  and  in  any  other  process  or  proceeding 
in  the  action,  by  a  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding  a 
description,  identifying  the  person  intended.  The  person  so  designated  must  thereupoi^ 
be  regarded  as  a  defendant  in  the  action,  and  as  sufficiently  described  therein  for  all 
purposes.  When  his  name,  or  the  remainder  of  his  name,  becomes  known,  the  justice, 
before  whom  the  action  is  pending,  must  amend  the  proceedings  already  taken,  by  the 
insertion  of  the  true  or  full  name,  in  place  of  the  fictitious  name,  or  part  of  a  name; 
and  all  subsequent  proceedings  must  be  taken  under  the  name  so  inserted. 

§   2885.   Return  of  summons. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time  when  the  same  is 
returnable,  make  and  deliver  to  the  justice  a  written  return  thereof,  under  his  hand, 
stating  the  time  when,  and  the  manner  in  which,  he  served  it.  A  constable  who  fails 
seasonably  to  serve  a  summons,  delivered  to  him  for  service,  must  make  a  written 
return  thereof  under  his  hand,  stating  that  it  was  not  served,  and  the  reason  why  he 
failed  to  serve  it. 

[See  ante,  p.  292.] 
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Abucle  Second. 

appearance  op  pasties. 

Section  2886.  Parties  may  appear  in  person  or  by  attorney. 
2887.  Guardian  ad  litem  for  infant  plaintiff. 
Id.;    for  infant  defendant. 
When  constable,  etc.,  may  not  act  as  attorney. 

2890.  Authority  of  attorney;   how  proved. 

2891.  Plaintiff  to  prove  his  case,  except  where  a  verified  complaint  is  served. 

2892.  Defendant  may  offer  to  compromise;    proceedings  thereupon. 
2803.  Justice  to  wait  one  hour. 

§   2886.  Parties  may  appear  in  peTson  or  by  attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of  full  age,  may  appear  and 
prosecute  or  defend  the  same,  in  person  or  by  attorney,  at  his  election,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs. 

§   2887.  Guardian  ad  litem  for  infant  plaintiiF. 

Before  a,  summons  is  issued  in  behalf  of,  or  an  issue  is  joined  witho  summons  by, 
an  infant  plaintiff,  the  justice  must  appoint  a  competent  and  responsible  person,  nom- 
inated by  the  plaintiff  or  his  general  guardian,  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  The  written  consent  of  the  person  so  appointed  must  be  filed 
with  the  justice,  before  his  appointment.  The  guardian  so  appointed  is  responsibly  for 
the  costs. 

[See  ante,  p.  285.] 

§   2888.  Id.;  for  infant  defendant. 

After  the  service  and  return  of  a  summons  against  an  infant  defendant,  no  other 
proceeding  shall  be  taken  in  the  action  until  a  person  has  been  appointed  to  appear  as 
his  guardian  for  the  purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  the  defendant  does  not 
appear  upon  the  return  of  the  summons,  or  if  he  neglects  or  refuses  to  nominate,  the 
justice  may,  on  the  application  of  the  plaintiff,  appoint  any  proper  person  as  his 
guardian.  The  written  consent  of  the  person,  so  appointed,  must  be  filed  with  the 
justice  before  his  appointment.  The  guardian  so  appointed  is  not  responsible  for  any 
costs. 

[See  ante,  p.  285.] 

§   2889.    [Am'd,     1909.]     When    constable    or    law    partner    or    olerk    of 
justice  may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy-one  and  two  hundred 
and  seventy-two  of  the  penal  law,  any  person,  other  than  the  constable  who  served 
the  summons  or  the  venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the 
attorney  for  a  party  in  an  action  before  a.  justice  of  the  peace. 

§  2890.  Authority  of  attorney;  how  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing;  but  the  justice  shall 
not  suffer  a  person  to  appear  as  an  attorney,  unless  his  authority  is  admitted  by  the 
adverse  party,  or  proved  by  the  affidavit  or  oral  testimony  of  himself,  or  another. 


APPEAKAl^OE  OF  PARTIES.  365 

§   2891.    [Am'd,  1906.]   Plaintiff  to  prove  his  case,  except  where  a  verified 
complaint  is  served. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot  recover  without 
proving  his  case,  except  in  an  action  which  has  been  commenced  by  the  service  of  a 
summons  and  verified  complaint  as  provided  by  section  twenty-nine  hundred  and  thirty- 
six  of  this  code;  in  such  action,  in  case  the  defendant  fails  to  answer  said  complaint, 
as  provided  by  section  twenty-nine  hundred  and  thirty-eight  of  this  code,  at  the  time 
of  the  return  of  said  summons  he  shall  be  deemed  to  have  admitted  the  allegations  ot 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  summons  and  complaint, 
with  due  proof  of  service  thereof,  enter  judgment  for  the  plaintiff  and  against  the 
defendant,  for  the  amount  demanded  in  such  complaint,  with  costs,  without  further 
proof. 

§   2892.   Defendant  may  offer  to  compromise;  proceedings  thereupon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may,  upon  the  return  of  the 
summons  and  before  answering,  file  with  the  justice  a  written  offer  to  allow  judgment 
to  be  taken  against  him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may  be  made  by  one  or 
more  of  the  defendants  against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff  thereupon,  before  taking  any  other  proceeding  in  the  action,  files  with  the 
justice  a  written  acceptance  of  the  offer,  the  justice  must  render  judgment  accordingly. 
If  an  acceptance  is  not  filed,  the  offer  cannot  be  given  in  evidence  upon  the  trial;  but, 
if  the  plaintiff  fails  to  obtain  a,  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that  time. 

[See  ante,  p.  296.] 

§   2893.  Jastioe  to  wait  one  hour. 

Upon  the  return  of  a  summons  duly  served,  the  justice  must  wait  one  hour,  after 
the  time  specified  therein  for  its  return,  unless  the  parties  sooner  appear. 
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Abticle  Thibd. 
obdeb  of  abbest. 

Section  2894.  Order  of  arrest;   in  what  cases  it  may  be  granted. 

2895.  Id.;    in  what  actions. 

2896.  Id. ;   upon  what  papers. 

2897.  Id.;   its  contents. 
2808.  Duty  of  constable. 

2899.  Eeturn.     When  plaintiff  notified  must  appear. 

2900.  Constable  to  keep  defendant  in  custody. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2903.  When  plaintiff  must  prove  extrinsic  facts. 

2904.  Privilege  from  arrest. 

§  2894.  Order  of  arrest;  in  \phat  cases  it  may  be  granted. 

At  the  time  when  the  summons  is  issued,  in  an  action  specified  in  the  next  section, 
the  justice  who  issues  the  summons  must,  upon  the  application  of  the  plaintiff,  and 
upon  compliance  by  him  with  the  provisions  of  this  article,  grant  an  order  for  the 
arrest  of  the  defendant,  in  either  of  the  following  cases : 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if  there  are  two  or  more 
plaintiffs,  where  all  are  non-residents  thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  the  defendant  is  about  to  depart  from  the  county,  with  intent 
not  to  return  thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant,  against  whom  it  is  applied 
for,  is  a  female. 

§  2895.   Id.;  in  what  action. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  action  is  brought  for  one  or 
more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

Z.  To  recover  damages  for  a  personal  injury,  of  which  a  justice  of  the  peace  has 
jurisdiction;  an  injury  to  property,  including  the  wrongful  taking,  detention,  or 
conversion  of  personal  property;  misconduct  or  neglect  in  office,  or  in  a  professional 
employment;  fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim  for 
damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel;  where  it  appears  that  the 
money  was  received,  or  that  the  chattel  was  embezzled  or  fraudulently  misapplied,  by 
a  public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or  agent  of 
a  corporation  or  banking  association,  in  the  course  of  his  employment;  or  by  a  factor, 
agent,  broker,  or  other  person  in  a  fiduciary  capacity. 

[See  ante,  p.  286.] 

§  2896.  Id.;  npon  what  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff  or  another  person, 
that  a  sufficient  cause  of  action  exists,  against  the  defendant,  and  that  the  case  is 
within  the  provisions  of  the  last  two  sections,  he  must  grant  the  order  of  arrest. 
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But  before  granting  it,  he  must  require  a  written  undertaking  to  the  defendant,  on  the 
part  of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  defendant  recovers  judgment,  the  plaintiff  will  pay  all  costs  which  may 
be  awarded  to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  not  exceeding  the  sum  specified  in  the  imdertaking  which  must  be  at  least  one 
hundred  dollars. 
[Id.] 

§   2S97.   Id.;  its  contents. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon  or  attached  to  the 
summons.  It  must  briefly  recite  the  ground  of  arrest;  and  it  must  direct  the 
constable,  who  serves  the  summons,  to  arrest  the  defendant;  to  bring  him  forthwith 
before  the  justice;  and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

§   2898.   Duty  of  constable. 

The  constable  must,  at  the  time  of  serving  the  summons,  execute  the  order  of  arrest, 
by  arresting  the  defendant,  and  taking  him  forthwith  before  the  justice.  If  the  justice 
is  absent,  or  unable  to  try  the  action,  the  constable  must  forthwith  take  the  defendant 
before  another  justice  of  the  same  town  or  city;  who  must  take  cognizance  of  the 
action,  and  proceed  therein,  as  if  the  summons  had  been  issued,  and  the  order  of  arrest 
had  been  granted  by  him. 

[See  ante,  p.  292.] 

§   2899.   Return.    When  plaintiff  notified  must  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith  deliver  to  the  justice 
the  order,  and  a  written  return  thereto,  under  his  hand,  stating  the  manner  in  which 
he  has  executed  it,  and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not  do 
so,  with  reasonable  diligence.  If  he  returns  that  he  has  notified  the  plaintiff,  the  latter 
must  appear  within  one  hour  after  the  defendant  is  brought  before  the  justice; 
otherwise  judgment  of  nonsuit  must  be  rendered  against  him. 

[See  ante,  p.  292.] 

§   2900.   ConstaUes  to  keep  defendant  in  oastody. 

The  constable  executing  the  order,  or  another  constable,  by  direction  of  the  justice, 
must  keep  the  defendant  in  custody,  until  he  is  discharged  by  the  order  of  the  justice, 
or  judgment  is  rendered  in  his  favor;  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought  before  the  justice;  unless, 
within  that  time,  a  venire  is  issued,  or  the  trial  of  the  action  is  commenced,  or  unless 
either  is  delayed  with  the  express  assent  of  the  defendant. 

§  2901.  Motion  to  discbarge  from  arrest. 

A  defendant  arrested  as  prescribed  in  this  article,  may,  without  notice,  upon  the 
appearance  of  the  plaintiff  before  the  justice,  or  at  any  time  afterwards  before  judgment, 
upon  two  days'  notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  justice,  apply  to  the  justice  for  an  order,  discharging  him 
from  the  arrest.  The  application  may  be  founded  upon  the  papers  upon  which  the 
order  of  arrest  was  granted,  and  upon  the  complaint,  if  it  has  been  made.  The  justice 
must  grant  the  application,  where  it  appears  that  the  case  is  not  within  the  provisions 
of  sections  2894  and  2895  of  this  act.  The  justice  must  also,  upon  the  defendant's 
application,  grant  an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out  from  the  justice,  an  execution  upon  a  judgment  in  his  favor,  before  the  expiration 
of  one  hour  after  he  is  entitled  thereto. 

[Id.] 


368  CODE  OF  CIVIL  PEOCEDUEE. 

§   2902.   Effect  of  discharging  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  judgment  as  prescribed  in  the 
last  section,  or  in  section  2963  of  this  act,  does  not  affect  the  jurisdiction  of  the  justice 
over  the  action,  which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  aft«r  judgment,  as  prescribed  in  the  last  section, 
does  not  affect  the  execution. 

[Id.] 

§   2903.   When  plaintiff  mnst  prove  extrinsic  facts. 

Where  an  order  of  arrest  has  been  granted  and  executed,  in  a  case  specified  in  sub- 
division third  of  section  2895  of  this  act,  the  plaintiff  cannot  recover  upon  the  default, 
and  the  defendant  is  entitled  to  judgment  upon  a  trial,  unless  the  plaintiflF  establishes 
all  the  matters  of  fact,  which  are  required,  by  that  subdivision  to  entitle  him  to  an 
order  of  arrest. 

§   2904.   Privilege  from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  privilege  from  arrest  given  by  law, 
or  a  right  of  action  for  the  breach  thereof.  A  privileged  person  is  entitled  to  be 
discharged  from  arrest,  by  the  order  of  the  justice  before  whom  he  is  brought,  upon 
proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge;  or  he  may  apply  for  and 
obtain  an  order  for  his  discharge,  as  prescribed  in  section  564  of  thia  act. 
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Aeticle  Foubth. 

ATTACHMENT  OP  PBOPEETT. 

Section  2905.  In  what  actions,  warrant  of  attachment  may  be  granted. 

2906.  What  must  be  shown  to  procure  a  warrant. 

2907.  Warrant;   form  and  contents  thereof. 

2908.  Undertaking. 

2909.  Warrant;   how  executed. 

2910.  Service  of  summons  and  warrant  upon  defendant. 

2911.  Undertaking  by  defendant;   re-delivery  to  him. 

2912.  Claim  by  third  person;   bond  and  delivery  thereupon. 

2913.  Action  upon  bond. 

2914.  When  defendant  may  prosecute  bond. 

2915.  Return  of  warrant. 

2916.  Motion  to  vacate  or  modify  warrant,  etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceedings  where  summons  not  personally  served. 

§  2905.  In  irhat  actions,  warrant  of  attachment  may  he  granted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant  of  attachment  against 
the  property  of  one  or  more  defendants  must  be  granted,  upon  the  application  of  the 
plaintiff,  as  prescribed  in  this  article,  where  the  action  is  brought  upon  a  judgment, 
or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  negligence,  fraud,  or 
other  misconduct. 

[See  ante,  p.  287.] 

§   2906.   What  mnst  be  shoirn  to  procure  a  x^arrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by  affidavit,  to  the  satis- 
faction of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant,  to  recover  damages 
for  one  or  more  of  the  causes  specified  in  the  last  section.  If  the  action  is  upon  a 
judgment,  or  to  recover  for  breach  of  a,  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all  counterclaims 
known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a  resident  of  the 
State;  or,  if  the  defendant  is  a  natural  person,  and  a  resident  of  the  State,  that  he 
has  departed,  or  is  about  to  depart,  from  the  county  where  he  last  resided,  with  intent 
to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons;  or  keeps  himself 
concealed,  with  the  like  intent;  or,  if  the  defendant  is  a  natural  person,  or  a  domestic 
corporation,  that  he  or  it  has  removed,  or  is  about  to  remove,  property  from  the  county 
where  the  defendant,  being  a  natural  person,  last  resided,  or,  being  a  corporation,  last 
kept  its  principal  office,  or  from  the  county  in  which  the  action  is  brought,  with  intent 
to  defraud  his  or  its  creditors;  or  has  assigned,  disposed  of,  or  secreted,  or  is  about 
to  assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that  the  defendant, 
being  a  natural  person  of  full  age,  and  a  resident  of  the  State,  has  been  continuously 
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without  the  United  States  for  the  space  of  six  months  or  more,  immediately  before  the 
application,  and  either  that  he  has  not  made  a  designation  of  a  person,  upon  whom 
to  serve  a  summons  in  his  behalf,  as  prescribed  in  section  430  of  this  act,  or  that 
service  upon  the  person  so  designated  cannot  be  made,  with  due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant  is  granted. 

[Id.] 

§   2907.   IVaTraiit;   form   and   contents   thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the  summons,  at  the  time 
when  the  summons  is  issued;  and  it  must  be  indorsed  thereupon,  or  annexed  thereto. 
It  must  be  subscribed  by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is  delivered,  to  attach, 
on  or  before  a  day  specified  therein,  which  must  be  at  least  six  days  before  the  return 
day  of  the  summons,  and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chattels, 
within  his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs  and  expenses, 
and  to  make  return  of  his  proceedings  thereon  to  the. justice,  at  the  time  when  the 
summons  is  returnable.  The  amount  of  the  plaintiff's  demand  must  be  specified  in  the 
warrant,  as  stated  in  the  affidavit. 

[Id.] 

§   2908.  Undertaking. 

Before  granting  the  warrant,  the  justice  must  require  a  written  undertaking  to  the 
defendant,  on  the  part  of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  defendant  all  money  received 
by  him  from  property  taken  by  virtue  of  the  warrant  of  attachment,  or  upon  any  bond 
given  therefor,  over  and  above  the  amount  of  the  judgment,  and  interest  thereupon. 

§   2909.    [Am'd,   1903.]   Warrant;  how  executed;  pesishable  property  may 
be  sold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered,  must  execute  it  at 
least  six  days  before  the  return  day  of  the  summons,  by  levying  upon  and  taking  into 
his  custody  so  much  of  the  goods  and  chattels  of  the  defendant,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution,  including  money  and  bank  notes,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the  costs  and  expenses. 
He  must  safely  keep  the  property  attached,  to  be  disposed  of  as  prescribed  in  this 
article,  and  must  immediately  make  an  inventory  thereof,  stating  therein  the  estimated 
value  of  each  item  or  article.  Provided,  however,  if  property  attached  is  perishable, 
the  justice  who  issued  the  warrant  may,  by  an  order  made  and  entered  upon  his  docket, 
and  with  or  without  notice,  as  the  urgency  of  the  case  in  his  opinion  requires,  direct 
the  constable  to  sell  such  property  at  public  auction,  and  thereupon  the  constable  must 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the  sale  shall  be  delivered 
to  such  constable.  Such  order  must  prescribe  the  time  and  place  of  the  sale,  and  notice 
thereof  must  be  given  in  such  manner  and  for  such  time  as  directed  by  the  order.  The 
of  the  action. 

§   2910.    Service  of  summons  and  warrant  upon  defendant. 

The  constable  must,  immediately  after  making  the  inventory,  and  at  least  six  days 
before  the  return  day  of  the  summons,  serve  the  summons,  together  with  the  warrant 
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of  attachment  and  inventory,  upon  the  defendant,  hy  delivering  to  him  personally  a 
copy  of  each,  if  he  can,  with  reasonable  diligence,  be  found  within  the  county;  or,  if  he 
cannot  be  so  found,  by  leaving  a  copy  of  each,  certified  by  the  constable,  at  the  last 
place  of  residence  of  the  defendant  in  the  county,  with  a  person  of  suitable  age  and 
discretion ;  or,  if  such  a  person  cannot  be  found  there,  by  posting  it  on  the  outer  door, 
and  also  depositing  another  copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if  the  defendant  has  no 
place  of  residence  in  the  county,  by  delivering  it  to  the  person  in  whose  possession  the 
property  attached  is  found. 

§   2911.  Trndertaking  by  defendant;  Te-dellvery  to  him. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at  any  time  before 
judgment  is  rendered  in  the  action,  execute  and  deliver  to  the  constable  an  undertaking 
to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the  value  of  the  property 
attached,  as  stated  in  the  inventory;  with  one  or  more  sureties,  approved  by  the 
constable,  or  'by  the  justice  who  issued  the  warrant;  and  to  the  effect  that,  if 
judgment  is  rendered  against  the  defendant,  and  an  execution  is  issued  thereupon, 
within  six  months  after  the  giving  of  the  undertaking,  the  property  attached  shall  be 
produced  to  satisfy  the  execution.  Thereupon  the  constable  must  re-deliver  the  property 
to  the  defendant. 

§  2912.   Claim  by  tUrd  person;  bond  and  delivery  tberenpon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  attached,  which  is  not 
reclaimed  by  the  defendant,  as  prescribed  in  the  last  section,  he  may,  at  any  time  after 
the  seizure,  and  before  execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with  one  or  more  sureties, 
approved  by  the  constable  or  by  the  justice;  in  a  penalty  at  least  twice  the  value  of 
the  property  claimed;  and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  establish  that  he  was  the 
general  owner  of  the  property  claimed,  at  the  time  of  the  seizure;  or,  if  he  fails  so 
to  do,  that  he  will  pay  to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

§  2913.  Action  npon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given  as  prescribed  in  the 
last  section,  must  award  to  him  the  value  of  the  property  seized  and  delivered  to  the 
claimant,  with  interest  thereupon  from  the  time  of  the  delivery.  If  he  amount  so 
recovered  exceeds  the  amount,  which  the  plaintiff  recovers,  in  the  action  in  which  the 
warrant  of  attachment  was  issued,  he  is  liable  to  the  defendant  in  that  action  for  the 
excess. 

§   2914.   When  defendant  may  prosecute  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  defendant  may  maintain  an 
action,  upon  the  bond  specified  in  the  last  two  sections,  in  his  own  name,  in  the  same 
manner  and  with  the  like  effect,  as  the  plaintiff  might  have  done,  if  the  warrant  had 
remained  in  full  force. 

§   2915.   Return  of  warrant. 

The  constable  executing  the  warrant  of  attachment  must,  at  the  time  when  and  place 
where  it  is  returnable,  make  a  return  thereto,  under  his  hand,  stating  all  his  proceed- 
ings thereupon.  He  must  deliver  to  the  justice,  with  the  return,  each  bond  or  under- 
taking delivered  to  him,  pursuant  to  any  of  the  foregoing  provisions  of  this  article, 
and  a  certified  copy  of  the  inventory  of  the  property  attached.     The  return  must  state 
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the  manner  in  which  the  warrant  and  inventory  were  served,  and,  if  they  were  served 
otherwise  than  by  delivering  a  copy  thereof  to  the  defendant  personally,  the  reason 
therefor,  and  the  name  of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  constable;  in  which  case,  the  return  must  describe  him  so  as  to 
identify  him,  as  nearly  as  may  be. 

§   2916.   Motion  to  vacate  or  modify  warrant,  etc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the  return  of  the  summons, 
apply  to  the  justice,  who  issued  the  warrant  of  attachment,  to  vacate  or  modify  it,  or 
to  increase  the  plaintiff's  security.  Such  an  application  may  be  founded  upon  the 
papers  upon  which  the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant;  or  upon  both.  If  it  is  founded  upon  proof  on  the  part  of  the 
defendant,  it  may  be  opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  justice  may,  upon  the  return  of  the  summons,  or  at  any  other  time  to  which  the 
action  is  adjourned,  vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to  authorize  it. 

[See  ante,  p.  294.] 

§    2017.    EfFect  of  vacating  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jurisdiction  of  the  justice 
to  hear  and  determine  the  action,  where  the  defendant  has  appeared  generally  in  the 
action ;  or  where  the  summons  was  personally  served  upon  him ;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another  defendant,  who  has 
been  thus  summoned,  or  has  thus  appeared.  In  every  other  case,  the  justice,  who 
vacates  a  warrant  of  attachment  against  the  property  of  a  defendant,  must  dismiss  the 
action  as  to  him. 

§    2918.    Proceedings   nrhere    summons   not   personally   served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has  not  been  personally 
served  upon  him,  and  property  of  the  defendant  has  been  duly  attached  by  virtue  of  a 
warrant,  which  has  not  been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subsequently  brought,  the  judgment  is  only  presumptive 
evidence  of  indebtedness,  and  the  defendant  is  not  barred  from  any  counterclaim  against 
the  plaintiff.  The  execution,  issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  att«ehed,  without  containing  a  direction 
to  satisfy  it  out  of  any  other  property. 

[See  ante,  p.  294.] 
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Akticle  Fifth, 
eeplevin. 

Section  2919.  When  action  for  a  chattel  may  be  brought. 

2920.  Plaintiff  may  procure  replevin;    affidavit  and  undertaking. 

2921.  Requisition. 

2i922.  Id.;  how  executed.     Service  of  summons,  etc. 

2923.  Return  of  constable. 

2924.  Defendant  may  except  to  sureties;  proceedings  thereon 

2925.  Defendant  may  reclaim  chattel;  proceedings  thereon. 

2926.  Justification  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2928.  Penalty  for  wrong  delivery  by  constable. 

2929.  Claim  of  title  by  third  person. 

2930.  Defendant  may  demand  judgment  for  return. 

2931.  Proceedings  in  the  action;   action  upon  undertaking. 
21932.  Proceedings  when  summons  not  personally  served. 
2933.  When  action  not  affected  by  failure  to  replevy. 

g   2919.   'When  action  for  a  chattel  may  be  bronglit. 

An  action  to  recover  a  chattel,  with  or  without  damages  for  the  wrongful  taking, 
withhholding,  or  detention  thereof,  can  be  brought  before  a  justice  of  the  peace  of  the 
county  in  which  the  chattel  is  found,  in  a  case,  and  subject  to  the  qualifications, 
specified  in  sections  1689,  1690,  1691,  and  1692,  and  subdivision  seventh  of  section 
2862  of  this  act. 

§   2920.   Plaintiff  may  proenre  replevin;  affidavit  and  undertaking. 

The  plaintiff  may,  at  the  same  time  when  the  summons  is  issued,  but  not  after- 
wards, require  the  chattel  to  be  replevied,  as  prescribed  in  this  article.  For  that  pur- 
pose, he  must  deliver  to  the  justice  an  afSdavit  and  an  undertaking,  similar,  in  all 
respects,  to  the  affidavit  and  undertaking  required  to  be  delivered  to  a  sheriff,  as 
prescribed  in  sections  1695,  1697,  1699,  and  1712  of  this  act;  except  that  the  sections 
in  the  undertaking  must  be  approved  by  the  justice. 

[See  ante,  p.  289.] 

§   2921.   Requisition. 

Upon  receiving  the  aflSdavit  and  undertaking,  the  justice  must  indorse  upon  or 
attach  to  the  affidavit  a  written  requisition,  subscribed  by  him,  requiring  the  con- 
stable, to  whom  the  summons  is  delivered,  to  replevy  the  property  described  in  the 
affidavit,  on  or  before  a  day  specified  in  the  requisition,  which  must  be  at  least  six 
days  before  the  return  day  of  the  summons.  The  affidavit  and  requisition  must  be 
delivered  to  the  constable,  with  the  summons. 

[See  ante,  p.  289.] 

§   2922.   Id.;  how  executed.      Service  of  summons,  etc. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  required  to  execute  a 
requisition,  in  an  action  brought  to  recover  a  chattel,  as  prescribed  in  sections  1700, 
1701,  and  1708  of  this  act;   except  that  he  must  serve  the  summons,  affidavit,  and 
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requisition  within  the  time  and  in  the  manner  prescribed,  by   section   2910  of  this 
act,  for  the  service  of  a  summons,  warrant  of  attachment,  and  inventory. 
[See  ante,  p.  292.] 

§   2923.   Beturn  of  constable. 

The  constable  must,  on  or  before  the  return  day  of  the  summons,  make  a  return 
to  the  requisition,  under  his  hand,  stating  all  his  proceedings  thereupon;  and  file 
it,  with  the  affidavit  and  requisition,  with  the  justice.  The  return  must  state  the 
manner  in  which  the  summons,  affidavit,  and  requisition  were  served;  and,  if  they 
were  served  otherwise  than  by  delivering  the  requisite  copies  to  the  defendant  per- 
sonally, the  reason  therefor,  and  the  name  of  the  person  to  whom  the  copies  were 
delivered,  unless  his  name  is  unknown  to  the  constable;  in  which  case,  the  return  must 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

§   2924.   Defendant  may  except  to  sureties;  proceedings  thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least  two  days  before  the 
return  day  of  the  summons,  the  defendant,  unless  he  requires  a  return  of  the  chattel, 
may  serve  upon  the  plaintiff,  or  upon  the  constable,  a,  written  notice  that  he  excepts 
to  the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  If  such  a,  notice  is  served,  the  sureties  must  justify  upon  the  return  of  the 
summons;  or  the  plaintiff  must  then  give  a  new  undertaking,  to  the  same  effect  as 
the  original  undertaking,  with  other  sureties,  who  must  then  appear  and  justify  before 
the  justice. 

[See  ante,  p.  294.] 

§   2925.   Defendant  may  reclaim  chattel;  proceedings  thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defendant  may,  if  he  doea 
not  except  to  the  plaintiff's  sureties,  serve  upon  the  justice  a  notice  that  he  requires 
the  return  of  the  chattel  replevied.  With  the  notice  he  must  deliver  to  the  justice 
an  aflidavit  and  undertaking,  similar,  in  all  respects,  to  those  required  to  be  given 
by  a  defendant  upon  requiring  a  return  of  a  chattel,  as  prescribed  in  sections  1704 
and  1712  of  this  act,  omitting  the  provision  in  the  undertaking,  "or  if  the  action 
abate  in  consequence  of  the  defendant's  death."  The  sureties  in  the  undertaking  must 
justify  before  the  justice  upon  the  return  of  the  summons.  If  the  plaintiff  has  stated 
separately  in  his  affidavit  the  value  of  one  or  more  chattels  or  classes  of  chattels, 
as  prescribed  in  section  1697  of  this  act,  the  defendant  may  require  a  delivery  of  part 
of  the  property  replevied,  as  prescribed  in  that  section. 

[Id.] 

§   2926.   Justification  of  sureties. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  examination  and 
qualifications  of  the  sureties,  and  the  allowance  of  the  undertaking,  upon  a  justifica- 
tion pursuant  to  either  of  the  last  two  sections,  must  be  the  same  as  upon  a  justifica- 
tion of  bail,  as  prescribed  in  section  579,  580,  and  681  of  this  act,  substituting  the 
justice  for  the  judge;  but  after  such  allowance,  the  undertaking  must  be  filed  with 
the  justice.    The  constable  is  thereupon  exonerated  from  liability. 

[See  ante,  p.  295.] 

§   2927.   When  and  to  whom  constable  must  deliver  chattel. 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties  nor  requires  the  return 
of  a  chattel,  within  the  time  prescribed  for  that  purpose;  or  if  he  fails  to  procure  the 
allowance  of  his  undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted  to 
bis   sureties,  duly  procures  the   allowance   of  his  undertaking,   the   constable   must. 
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except  in  the  case  specified  in  the  next  section  but  one,  immediately  deliver  the  chattel 
to  the  plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  undertaking;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his  undertaking,  the  con- 
stable must  immediately  deliver  the  chattel  to  the  defendant. 

§   2928.   Penalty  for  -wrong  delivery  by  constable. 

A  constable  who  delivers  to  either  party,  without  the  consent  of  the  other,  a  chattel 
erplevied  by  him,  except  as  prescribed  in  the  last  section,  or,  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars,  and  is  also  liable  to  him  for  all  damages  which  he  sustains 
thereby. 

§   2929.   Claim  of  title  by  third  person. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not  a  party,  claims 
property  which  has  been  replevied,  and  the  rights  of  such  a  person,  and  of  the  sheriff, 
as  prescribed  in  sections  1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case 
in  an  action,  brought  as  prescribed  in  this  article,  substituting  the  constable  for  the 
sheriff;  except  that  service  of  a  notice  and  of  a  copy  of  the  claimant's  affidavit,  upon 
the  plaintiff's  attorney,  as  prescribed  in  section  1709,  must  be  made,  either  upon  the 
plaintiff  personally,  or  upon  the  attorney  who  appears  for  him  before  the  justice; 
and  that  the  sum  specified  in  the  undertaking,  given  by  the  plaintiff  to  the  constable, 
need  not  exceed,  in  any  case,  three  hundred  dollars. 

§   2930.   Defendant  may   demand  judgment   for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not  required  the  return 
thereof,  pending  the  action,  as  prescribed  in  the  foregoing  sections  of  this  article,  he 
may  in  his  answer,  demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

§   2931.   Proceedings  in  the  action;  action  upon  undertaking. 

Section  1373.  section  1731,  excluding  subdivision  first  thereof,  and  sections  1722, 
1726,  1730,  1732,  1733,  1734,  and  1735  of  this  act,  substituting  the  constable  for  the 
sheriff,  apply  to  the  proceedings  in  an  action  in  a  justice's  court  to  recover  a  chattel, 
and  to  an  action  against  the  sureties  in  an  undertaking  given  therein,  except  as 
otherwise  specially  prescribed  in  this  chapter. 

§   2932.  Proceedings  when  summons  not  personally  served. 

Where  the  defendant  does  not  appear,  and  the  summons  has  not  been  personally 
served  upon  him,  and  a  chattel,  or  part  of  a  chattel,  to  recover  which  the  action  is 
brought,  has  been  replevied;  and  the  proceedings  have  been  duly  taken,  as  prescribed 
in  this  article;  the  justice  must  proceed  to  hear  and  determine  the  action,  with  respect 
to  that  chattel  or  part  of  a  chattel;  or,  if  the  action  is  brought  to  recover  two  or  more 
chattels,  with  respect  to  those  which  have  been  replevied.;  in  like  manner  and  with 
like  effect  as  if  the  summons  had  been  personally  served. 

§  2933.  When  action  not  affected  by  failure  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  defendant,  or  where  he 
appears,  the  justice  must  proceed  to  hear  and  determine  the  action,  although  the 
platintiff  has  not  required  the  chattel  to  be  replevied,  or  the  constable  has  not  been 
able  to  replevy  it. 
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TITLE  III. 

PLEADINGS ;     INCLITDING  COtTNTEBCLAIM,  AND  PEOCKEDINGS  UPON  ANSWEE  OP  TITM. 

Section  2934.  When  issue  to  be  joined. 

2935.  Pleadings. 

2936.  Complaint. 

2937.  What  causes  of  action  may  be  joined. 
2938  Answer. 

2939.  Demurrer. 

2940.  General  rules  of  pleading. 

2941.  Account,  or  instrument  for  payment  of  money. 
29412.  Court  may  require  items  to  be  exhibited. 

2943.  Immaterial  variance  to  be  disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims, 

2946.  Id.;  where  executor  or  trustee  is  a  party. 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

2950.  Judgment  when  accounts  exceed  $400. 

2951.  Answer  to  title. 

2952.  Undertaking  thereupon. 

2953.  In  what  court  new  action  to  be  brought. 

2954.  When  action  before  justice  to  be  discontinued. 
2965.  Effect  of  failure  to  give  undertaking. 

2956.  When  title  comes  in  question  on  plaintiff's  own  showing. 

2957.  Pleadings  in  new  action.     Undertaking  before  justice,  when  applicable. 
Answer  to  title  as  to  one  of  several  causes  of  action. 


§   2934.    [Am'd,  1893.]  'When  issue  to  be  joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the  summons  for  the 
return  thereof;  or,  where  an  order  of  arrest  is  granted  and  executed,  within  twelve 
hours  after  the  defendant  is  brought  before  the  justice;  or,  where  no  summons  is 
issued,  at  the  time  when  the  parties  voluntarily  appear  to  join  issue,  the  pleadings 
of  the  parties  must  be  made,  and  issue  must  be  joined.  Where  both  parties  appear 
upon  the  return  of  the  summons,  an  issue  must  be  joined  before  an  adjournment  is 
had,  except  when  the  defendant  refuses  or  neglects  to  plead.  Where  an  issue  of  fact 
or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a  justice  of  the  peace  in 
the  city  of  Brooklyn,  or  in  any  of  the  towns  in  the  county  of  Kings,  in  which  the 
judgment  demanded  by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattels,  the  value  of  which  as 
fixed  by  either  party  in  his  pleadings  or  afiidavits  exceeds  one  hundred  dollars,  the 
defendant  may,  after  issue  joined  and  before  an  adjournment  is  granted  upon  his 
application,  apply  to  the  justice  before  whom  the  action  is  brought  for  an  order  remov- 
ing the  action  into  the  county  court  of  the  county  of  Kings.  Such  an  order  must  be 
granted  upon  the  defendant  filing  with  the  justice  an  undertaking  in  a  sum  fixed  by 
the  justice,  not  exceeding  twice  the  amount  of  the  damages  claimed  or  twice  the  value 
of  the  chattel  or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or  affidavits. 
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with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that  the  defendant 
will  pay  to  the  plaintiff  the  amount  of  any  judgment,  including  costs,  that  may  be  re- 
covered against  him  in  the  county  court  in  the  action  so  removed.  From  the  time  of 
the  granting  of  the  order  the  county  court  of  Kings  county  has  cognizance  of  the 
action,  and  the  same  shall  be  tried  and  determined  in  said  county  court  as  if  originally 
brought  therein.  The  justice  must  forthwith  deliver  to  the  clerk  of  the  county  court 
all  processes,  pleadings  and  other  papers  in  the  action  which  must  be  filed,  entered 
and  recorded,  as  the  case  requires,  in  the  latter  office.  Costs  in  an  action  so  removed 
shall  be  the  same  as  in  an  original  action  commenced  in  said  county  court. 

§   2935.   Pleadings. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more  distinct  causes  of 
action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated  in  the  answer. 
[See  ante,  p.  296.] 

§   2936.    [Am'd,  1906.]   Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the  facts  constituting  the 
cause  of  action.  In  an  action  arising  on  contract  for  the  recovery  of  money  only, 
or  on  an  account,  the  plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of 
the  summons,  may  make  a  written  complaint  as  above  provided,  specifying  the  amount 
actually  due  the  plaintiff  from  the  defendant,  and  praying  judgment  for  the  amount 
so  due,  which  said  complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  verified 
in  the  manner  and  aS  provided  by  section  five  hundred  and  twenty-six  of  this  code. 
Said  summons  and  complaint  shall  be  attached  and  shall  be  served  upon  the  defendant 
by  delivering  to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less  than 
six  nor  more  than  twelve  days  before  the  return  day  of  said  summons;  and  the  official 
certificate  of  the  constable  making  such  service  shall  be  sufficient  evidence  thereof. 

[Id.] 

§   2937.   What  canses  of  action  may  be  joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more  causes  of  action,  where 
they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the  same  subject  of  action; 
or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all  the  causes  of  action 
so  united  belonged  to  one  of  the  foregoing  subdivisions  of  this  section;  that  they 
are  consistent  with  each  other;  that  they  require  the  same  judgment;  and,  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties.  Where  a  cause  of  action, 
for  which  a  defendant  might  be  arrested,  is  united  with  a  cause  of  action,  for  which 
he  cannot  be  arrested,  an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

§   2938.    [Am'd,   1906.]   Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of  the  complaint,  or  a 
specific  denial  of  one  or  more  of  the  material  allegations  thereof.  It  may  also  set 
forth,  in  a  plain  and  direct  manner,  new  matter,  constituting  one  or  more  defences 
or  counterclaims.     In  case  the  defendant  appears  and  answers  in  an  action  in  which 
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a   verified  complaint  has  been  served,   his  answer   shall   be   in   vi^riting  and  shall  be 
verified  as  above  provided  for  the  verification  of  the  complaint. 
[See  ante,  p.  297.] 

§   2939.   Demnrrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935  of  this  act,  a 
party  may  demur  to  the  pleading  of  the  adverse  party,  or,  if  it  is  a  complaint,  to  one 
or  more  distinct  and  separate  causes  of  action,  where  it  is  not  sufiiciently  explicit  to 
be  understood;  or  where  it  does  not  state  facts  suflicient  to  constitute  a  cause  of 
action,  or  counterclaim,  as  the  case  may  be.  If  the  court  deems  the  demurrer  well 
founded,  it  must  permit  the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit  the  party  maKIng 
it  to  plead  over,  at  his  election. 

[Id.] 

§   2940.   General  rules  of  pleading. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of  this  act,  may  be  oral 
or  written.  If  it  is  oral,  the  substance  thereof  must  be  entered  by  the  justice  in  his 
docket-book;  if  it  is  written,  it  must  be  filed  with  him,  and  a  reference  to  it  made 
in  his  docket-book.  A  pleading  is  not  required  to  be  in  any  particular  form;  but  it 
must  be  so  expressed,  as  to  enable  a  person  of  common  understanding  to  know  what 
is  intended. 

[Id.] 

§   2941.   Account,  or  instrument  for  payment  of  money. 

For  the  purpose  of  setting  forth  »  cause  of  action,  defence,  or  counterclaim,  founded 
upon  an  account  or  upon  an  instrument  for  the  payment  of  money  only,  it  is  suffi- 
cient for  the  party  to  deliver  the  instrument,  or  a  copy  of  the  account  to  the  court, 
and  to  state  that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a  specified 
sum,  which  he  claims  to  recover  or  to  set  off. 

§   2942.   Court  may  require  items  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when  issue  is  joined,  require 
the  adverse  party  to  exhibit  his  account  or  demand,  or  to  state  the  nature  thereof, 
so  far  as  it  is  in  his  power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such  parts  thereof,  as  have 
not  been  so  exhibited  or  stated. 

§   2943.   Immaterial  variance  to  be  disregarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof,  must  be  disregarded 
as  immaterial,  unless  the  court  is  satisfied  that  the  adverse  party  has  been  misled 
thereby,  to  his  prejudice. 

§   2944.   Amendment  of  pleadings. 

The  court  must  upon  application,  allow  a  pleading  to  be  amended,  at  any  time  before 
the  trial,  or  during  the  trial,  or  upon  appeal,  if  substantial  justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading  after  joinder  of  issue  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction  of  the 
court,  by  oath,  that  an  adjournment  is  necessary  to  the  adverse  party,  in  consequence 
of  the  amendment  or  pleading  over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  an  amendment,  the  payment 
of  costs  to  the  adverse  party. 
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§   2945.   Connterolaims. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an  action  brought  in  a 
justice's  court;  except  that  such  a  counterclaim  cannot  be  interposed,  unless  it  is  of 
such  a  nature,  that  a  justice's  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 

[See  ante,  p.  298.] 

§   2946.  Id.;  -where  ezeontoT  or  trustee  is  a  party. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an  action  against  a 
person  sued  in  a  representative  capacity,  or  in  favor  of  an  executor  or  administrator, 
except  that  the  defendant  cannot  take  judgment  against  the  plaintiff,  upon  a  counter- 
claim, for  a  sum  exceeding  two  hundred  dollars. 

[See  ante,  p.  299.] 

§   2947.   Consequence  of  neglect  to  plead  counterclaim. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or  for  breach  of  a  con- 
tract, neglects  to  interpose  a  counterclaim,  consisting  of  a  cause  of  action  in  his 
favor  to  recover  damages  for  a  like  cause,  which  might  have  been  allowed  to  him 
upon  the  trial  of  the  action,  he,  and  every  person  deriving  title  thereto  through  or 
from  him,  are  forever  thereafter  precluded  from  maintaining  an  action  to  recover  the 
same,  or  any  part  thereof. 

[See  ante,  p.  300.] 

§  2948.   The  last  section  qualified. 

But  the  prohibition  contained  in  the  last  section  does  not  extend  to  either  of  the 
following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dollars  more  than  the 
judgment  which  the  plaintiff  recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  before  the  commence- 
ment of  the  action,  in  which  it  might  have  been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated  damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  another  action  was 
pending,  at  the  time  when  the  action  was  commenced. 

6.  Where  judgment  is  taken  against  the  defendant,  without  personal  service  of  the 
summons  upon  him,  or  an  appearance  by  him. 

§   2949.   Judgment  upon  counterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plaintiff's  demand,  the  judg- 
ment must  be  in  favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff's  demand, 
the  plaintiff  must  have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess,  or  so  much  thereof, 
as  is  due  from  the  plaintiff,  unless  it  is  more  than  the  sum  of  two  hundred  dollars. 
If  it  is  more  than  two  hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  suf&cient  to  satisfy  the  plaintiff's  de- 
mand and  render  judgment  for  the  defendant  for  his  costs;  in  which  case,  the  defen- 
dant may  maintain  an  action  for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance,  with  costs;  in  which  case,  the  defendant 
may  thereafter  maintain  an  action  for  the  whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person,  so  much  thereof  as 
the  judgment  does  not  cancel. 
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§   2950.   Judgment  irbeii  accounts  exceed  $400. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the  accounts  of  both  parties, 
proved  to  the  satisfaction  of  the  justice,  exceeds  four  hundred  dollars,  judgment  of 
discontinuance  must  be  rendered  against  the  plaintiff,  with  costs. 

§   2951.   Answer  of  title. 

'  The  defendant  may,  either  with  or  without  other  matter  of  defence,  set  forth  in  his 
answer  facts,  showing  that  the  title  to  real  property  will  come  in  question.  Such  an 
answer  must  be  in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  justice.  The  justice  must,  thereupon,  countersign  the 
answer,  and  deliver  it  to  the  plaintiff. 
[See  ante,  p.  301.] 

§   2952.   TJndertaking  thereupon. 

In  the  case  specified  in  the  last  section,  the  defendant  must  also  deliver  to  the 
justice,  with  the  answer,  a  written  undertaking,  executed  by  one  or  more  sureties, 
approved  by  the  justice;  to  the  effect  that,  if  the  plaintiff,  within  twenty  days  there- 
after, deposits  with  the  justice  a  summons  of  complaint  in  a  new  action,  for  the  same 
cause,  to  be  brought  in  the  proper  court,  as  prescribed  in  the  next  section,  the  defen- 
dant will,  within  twenty  days  after  the  deposit,  give  a  written  admission  of  the 
service  thereof.  Where  the  defendant  was  arrested  in  the  action  before  the  justice, 
the  undertaking  must  further  provide,  that  he  will,  at  all  times,  render  himself  amen- 
able to  any  mandate,  which  may  be  issued  to  enforce  a  final  judgment  in  the  action  so 
10  be  brought.  If  the  defendant  fails  to  comply  with  the  undertaking,  the  sureties  are 
liable  thereupon,  to  an  amount  not  exceeding  two  hundred  dollars. 

§   2953.  In  iphat  court  new  action  to  be  brougbt. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed  in  the  last  section, 
is  the  supreme  court,  or  the  county  court  of  the  justice's  county,  at  the  plaintiff's 
election;  except  that,  where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

§   2954.   Wben  action  before  justice  to  be  discontinued. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action,  before  him  is  dis- 
continued, and  each  party  must  pay  his  own  costs.  The  costs  so  paid  by  either  party 
must  be  allowed  to  him,  if  he  recovers  costs  in  the  new  action,  to  be  brought  as  pre- 
scribed in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with  the  justice  a 
summons  and  complaint  in  the  new  action,  before  the  expiration  of  twenty  days  after 
the  delivery  of  the  undertaking,  the  defendant  may  maintain  an  action  against  the 
plaintiff  to  recover  his  costs  before  the  justice. 

§   2955.   Effect  of  failure  to  give  undertaking. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  jurisdiction  of  the  action, 
and  must  proceed  therein;  and  the  defendant  is  precluded,  in  his  defence,  from  draw- 
ing the  titlfe  in  question. 

§   2956.   When  title  comes  in  question  on  plaintiff's  own  showing. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own  showing,  that  the 
title  to  real  property  is  in  question,  and  the  title  is  disputed  by  the  defendant,  the 
justice  must  dismiss  the  complaint,  with  costs,  and  render  judgment  against  the, 
plaintiff  accordingly. 
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§   2957.   Pleadings    in    new    action.       Undertaking    before    justice,    Tvben 
applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  justice  is  discontinued, 
by  the  delivery  of  an  answer  and  an  undertaking,  as  prescribed  in  the  last  six  sections 
of  this  act,  the  plaintiff  must  complain  for  the  same  cause  of  action  only,  upon  which 
he  relied  before  the  justice;  and  the  defendant's  answer  must  set  up  the  same  defence 
only,  which  he  made,  before  the  justice.  If  the  action  is  to  recover  a  chattel,  which 
was  replevied  in  the  justice's  court,  each  undertaking,  given  in  the  justice's  court, 
continues  to  be  valid  in,  and  is  applicable  to,  the  new  action. 

§   2958.   Answer  of  title  as  to  one  of  several  causes  of  action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or  more  causes  of  action, 
and  the  defence,  that  the  title  to  real  property  will  come  in  question,  is  interposed  as 
to  one  or  more,  but  not  as  to  all  of  them;  the  defendant  may  deliver  an  answer  and 
undertaking  as  prescribed  in  sections  2951  and  2952  of  this  act,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  come  in  question.  Whereupon 
the  justice  must  discontinue  the  action  as  to  those  causes  of  action  only;  the  plaintiff 
may  commence  a  new  action  therefor  in  the  proper  court;  and  the  original  action  must 
proceed  as  to  the  other  causes. 
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TITLE  IV. 

PEOCEEa)INGS   BETWEEN   THE  JOINDER  OF  ISSUE  AND  THE  TBIAL. 

Abticle  1.  Adjournments. 

2.  Compelling  the  attendance  of  a  witness. 

3.  Commissions  to  take  testimony. 

Article  Fibst. 
adjoubnments. 

Section  2959.  Adjournment  by  justice. 

2960.  Adjournment  on  application  of  plaintiff. 

2961.  Adjournment  on  application  of  defendant. 

2962.  Id.;   undertaking  thereupon. 

2963.  Undertaking  to  procure  discharge  of  defendant  from  custody. 

2964.  When  defendant  to  be  discharged. 

2965.  Subsequent  adjournments. 

2966.  Justice  may  impose  conditions  upon  adjournment. 

2967.  Adjournment  when  warrant  to  attach  absent  witness  is  issued. 

2968.  Adjournment  not  to  exceed  ninety  days. 

§  2959.   Adjoumment  by  justice. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of  issue  without  process, 
but  at  no  other  time,  the  justice  may,  in  his  discretion  and  upon  his  own  motion, 
adjourn  the  trial  of  the  action  not  more  than  eight  days,  unless  the  defendant  haa 
been  arrested;   in  which  case,  no  such  adjournment  shall  be  made. 

[See  ante,  p.  304.] 

§   2960.   Adjonniinent  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of  issue  without  process, 
the  justice  must,  upon  the  application  of  the  plaintiff,  adjourn  the  trial  of  the  action, 
not  more  than  eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjournment 
shall  not  be  granted  unless  the  plaintiff  or  his  attorney,  if  required  by  the  defendant, 
makes  oath  that  the  plaintiff  cannot,  for  want  of  some  material  testimony  or  witness, 
specified  by  him,  safely  proceed  to  trial. 

[See  ante,  p.  305.] 

§   2961.   Adjonrnment  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the  application  of  the 
defendant,  adjourn  the  trial  of  the  action,  upon  his  complying  with  the  following 
requirements : 

1.  The  defendant  or  his  attorney  must,  if  required  by  the  plaintiff,  or  by  the  jus- 
tice, make  oath  that  he  verily  believes  that  the  defendant  has  a  good  defence  to  the 
action,  and  that  he  cannot  safely  proceed  to  trial,  for  want  of  some  material  testi- 
mony or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been  arrested  in  the 
action,  an  undertaking  must  be  given  to  the  plaintiff  in  behalf  of  the  defendant,  as 
prescribed  in  the  next  section.  But  such  an  undertaking  need  not  be  given,  where 
the  action  is  to  recover  a  chattel. 
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Such  an  adjournment  must  be  for  such  a  reasonable  time,  fixed  by  the  justice,  as 
will  enable  the  defendant  to  procure  the  testimony  or  witness. 
[See  ante,  p.  305.] 

§   2962.   Id.;  nndertakine  thereupon. 

The  undertaking  prescribed  in  the  last  section  must  be  executed  by  one  or  more 
sureties,  approved  by  the  justice;  and  must  be  to  the  effect  that,  if  the  plaintiff 
recovers  judgment  in  the  action;  and  if,  before  the  expiration  of  ten  days  after  the 
plaintiff  becomes  entitled  to  an  execution  upon  the  judgment,  the  defendant  removes, 
secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  hia  property,  liable  to  levy 
and  sale  by  virtue  of  an  execution,  except  for  the  necessary  support  of  himself  and  his 
family,  and  if  an  execution  upon  the  judgment  is  returned  whoUly  or  partly  unsatis- 
fied; the  sureties  will,  upon  demand,  pay  to  the  plaintiff  the  sum  due  upon  the  judg- 
ment. 

§   2963.   Undertaking  to  procure  discharge  of  defendant  from  custody. 

Where  the  defendant  has  been  arrested,  the  trial  must  be  adjourned  upon  his  appli- 
cation, upon  the  same  terms,  and  in  the  same  manner,  as  where  he  has  not  been 
arrested;  except  that  the  undertaking  prescribed  in  the  last  section  need  not  be  given. 
A  defendant,  who  procures  such  an  adjournment,  must  continue,  during  the  time  of 
adjournment,  in  the  custody  of  the  constable;  unless  he  gives  an  undertaking  to  the 
plaintiff,  with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that,  if 
the  plaintiff  recovers  judgment  in  the  action;  and  if  an  execution  is  issued  thereupon 
against  the  person  of  the  defendant,  within  ten  days  after  the  plaintiff  is  entitled  to 
the  same;  and  if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof,  that 
the  defendant  cannot  Be  found;  the  sureties  will  pay  to  the  plaintiff  the  amount  due 
upon  the  judgment.  If  such  an  undertaking  is  given  the  defendant  must  be  discharged 
from  custody. 

§   2964.  When  defendant  to  he  discharged. 

If  the  trial  of  an  action  in  which  the  defendant  has  been  arrested  is  adjourned 
with  the  consent  of  both  parties,  or  upon  the  application  of  the  plaintiff,  the  defendant 
must  be  discharged  from  custody. 

§   2965.   Subsequent  adjournments. 

The  justice  must,  upon  the  application  of  the  defendant,  grant  a  second  or  subse- 
quent adjournment  of  the  trial  of  the  action,  upon  the  defendant's  giving  security, 
if  required,  as  prescribed  in  the  foregoing  provisions  of  this  article,  where  he  applies 
for  a  first  adjournment;  and  upon  his  proving,  by  his  own  oath  or  otherwise,  to  the 
satisfaction  of  the  justice,  that  he  cannot  safely  proceed  to  trial  for  want  of  some 
material  testimony  or  witness;  and  that  he  has  used  due  diligence  to  obtain  the  testi- 
mony or  witness.  But  if  the  defendant  has  given  an  undertaking  upon  a  former 
adjournment,  a  new  undertaking  need  not  be  given,  unless  it  is  required  by  the  justice, 
or  by  the  sureties  in  the  former  undertaking. 

[See  ante,  p.  306.] 

§   2966.   Justice  may  impose  conditions  upon  adjournment. 

Upon  granting  the  defendant's  application  for  an  adjournment,  where  the  trial  has 
been  once  adjourned,  or  where  the  plaintiff  is  a  non-resident  of  the  county,  the  justice 
may,  in  his  discretion,  upon  the  plaintiff's  application,  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  in  attendance,  be  then  examined  under  oath  before  the 
justice.    Thereupon  the  testimony  of  the  witness  must  be  reduced  in  writing,  certified 
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by  the  justice,  and  retained  by  him;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given  orally  by  the  witness. 

§   2967.  AdjoaTnment  xrlieii.  warrant  to  attach  absent  witness  is  issued. 

Where,  upon  a  trial,  a  warrant  or  attachment  is  issued  to  compel  the  attendance  of 
a  witness,  who  has  failed  to  appear  in  obedience  to  a  subpoena,  the  justice  may,  in 
his  discretion,  adjourn  the  trial,  for  such  a  time  as  he  deems  nepessary  for  the  return 
of  the  warrant,  not  exceeding  five  days. 

[See  ante,  p.  304.1 

§   2968.   Adjournment  not  to  esceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  beyond  ninety  days  from  the 
joinder  of  issue,  without  the  consent  of  both  parties,  except  in  one  of  the  following 
cases : 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not  been  procured,  so  that  it 
is  necessary  to  issue  a  new  venire,  or  to  summon  one  or  more  talesmen,  the  trial  may 
be  adjourned,  not  more  than  two  days  beyond  the  ninety  days,  in  order  to  enable  the 
jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict,  and  is  discharged,  the 
trial  may  be  adjourned  a  sufficient  time  beyond  the  ninety  days,  to  enable  a  new  jury 
to  be  procured,  as  prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel  the  attendance  of  a 
witness,  as  prescribed  in  the  last  section,  or  a  warrant  has  been  issued  to  commit  a 
recusant  witness,  as  prescribed  in  title  fifth  of  this  chapter,  an  adjournment  made 
thereupon,  as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety  days. 
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Abticle  Second, 
compelling  the  attendance  of  a  witness. 

Section  2969.  When  justice  may  issue  subpoena 

2970.  Subpoena;  how  served. 

2971.  Warrant  of  attachment  against  defaulting  witness. 

2972.  Id.;    how  executed;   fees  thereupon. 

2973.  Id.;  when  witness  is  in  adjoining  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;  how  imposed. 

2976.  Minute  of  conviction 

2977.  Execution  thereupon. 

2978.  Money  collected;  how  applied. 

2979.  Defaulting  witness  liable  for  damages. 

§   2969.   IVIieii  justice  may  issue  subpoena. 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  witness  to  attend,  in  the 
county  where  the  justice  resides,  or  in  an  adjoining  county,  but  not  otherwise,  for  the 
purpose  of  testifying  upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except  as  otherwise  expressly 
prescribed  by  law,  to  bring  with  him  any  book  or  paper,  relating  to  the  merits  of 
the  action.  But  a  justice  shall  not  issue  a  subpoena  to  compel  the  attendance  of  a 
witness  before  another  justice,  unless  the  person  applying  therefor  proves,  by  his  own 
oath,  or  the  oath  of  another  person,  that  an  action  is  actually  pending  before  the 
other  justice. 

[See  ante,  p.  307.] 

§   2970.   Subpoena;  liOMr  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  person.  It  must  be  served 
by  reading  it,  or  stating  its  contents,  to  the  witness,  and  by  paying  and  tendering  to 
him  his  lawful  fee  for  one  day's  attendance  as  a  witness.  Wher«  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and  the  sum  paid,  ia 
presumptive  evidence  of  the  facts    therein  stated. 

[Id.] 

§   2971.   Warrant  of  attacbment  against  defaulting  -witness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice,  by  affidavit  or  other 
proof,  that  a  person,  duly  subpoenaed  to  attend  before  him  in  an  action,  has  refused 
or  neglected  to  attend  as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause 
for  the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose  behalf  the  wit- 
ness was  subpoenaed,  or  his  attorney,  makes  oath  that  the  testimony  of  the  witness 
is  material;  the  justice  must  issue  a  warrant  of  attachment,  directed  generally  to 
any  constable  of  the  county  for  the  purpose  of  compelling  the  attendance  of  the 
witness. 

[See  ante,  p.  308.] 

§  2971.  Id.;  boir  executed;  fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same  manner  as  an  order 
of  arrest.  The  fees  of  the  justice  and  constable  for  issuing  and  serving  it,  must 
be  paid  by  the  person  against  whom  it  is  issued,  unless  he  shows  a  reasonable 
ex<nise,  to  the  satisfaction  of  the  justice,  for  hia  omission  to  attend;    in  which  case, 

25 


386  CODE  OF  CIVIL  PKOCEDUEE. 

the  party  procuring  the  warrant  must  pay  them,  and,  if  he  recovers  costs,  the  amount 
thereof  must  be  allowed  to  him  as  part  of  his  costs. 

§   2973.   Id.;  when  witness  is  in  adjoining  connty. 

Where  the  delinquent  witness  is  within  an  adjoining  county,  the  constable,  to 
whom  the  warrant  of  attachment  is  directed,  may  arrest  the  witness  in  that  county, 
and  bring  him  before  the  justice.  The  constable  while  he  is  within  the  adjoining 
county  for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county,  with 
respect  to  the  warrant  so  issued  to  him. 

§   2974.   Fine  for  refusing  to  attend,  or  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reasonable  excuse,  proved 
by  his  oath  or  the  oath  of  another  person,  fails  to  attend;  or,  attending,  refuses  to 
testify;  must  be  fined,  by  the  justice  before  whom  the  action  is  pending,  for  each 
non-attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor  more  than  ten 
dollars,  as  the  justice  thinks  it  reasonable  to  impose  upon  him,  a6  a,  fine  therefor. 

§   2975.   Id.;  how  imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the  application  of  the 
party  in  whose  behalf  the  witness  was  subpoenaed,  at  any  time  during  the  trial, 
when  the  defaulting  witness  is  present  and  has  an  opportunity  to  be  heard.  If  it 
is  not  imposed  during  the  trial,  the  justice,  at  any  time  within  five  days  aftei 
judgment  Is  rendered,  must,  upon  the  application  of  the  party,  issue  a,  warrant, 
directed  generally  to  any  constable  of  the  county,  commanding  him  to  arrest  the 
defaulting  witness,  and  to  bring  him  before  the  justice,  at  a  time  and  place  therein 
specified,  the  time  to  be  not  more  than  twelve  days  after  issuing  the  warrant,  to 
show  cause  why  a  fine  should  not  be  imposed  upon  him. 

§   2976.   Minute  of  conviction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a  minute  of  the 
conviction,  of  the  cause  thereof,  of  the  amount  of  the  fine,  and  of  the  costs.  The 
minute  is  deemed  a  judgment  against  the  delinquent,  in  favor  of  the  officer  to  whom 
fines  are  directed  to  be  paid,  by  section  2S75  of  this  act. 

§   2977.   Execution  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid  to  the  justice,  he 
must  issue  an  execution,  directed  generally  to  any  constable  of  the  county,  com- 
manding the  constable  to  collect  the  sum  remaining  unpaid,  of  the  goods  and  chattels 
of  the  delinquent,  within  the  county,  and,  for  want  thereof,  to  take  him,  and  convey 
him  to  the  jail  of  the  county,  there  to  remain  until  he  pays  that  sum,  not  exceeding 
thirty  days.  Upon  the  delinquent  being  committed  to  jail,  the  keeper  thereof  must 
keep  him  in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as  specified  in 
the  execution. 

§   2978.   Money  collected;  how  applied. 

The  money  collected  by  virtue  of  the  execution  must  he  forthwith  paid  by  the 
constable  to  the  justice.  The  justice  must,  within  ten  days  after  he  receives  a  fine 
or  any  part  thereof,  from  the  constable  or  the  delinquent,  pay  the  money  to  the  ofBcer 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this  act,  for  the  use  of 
the  poor. 

§   2979.  Defaulting  xritness  liahle  for  damages. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  neglects  or  refuses  to  obey 
the  subpoena,  or  to  testify,  is  also  liable  to  the  party,  in  whose  behalf  he  was  subpcenaed 
for  all  damages  which  the  party  sustains  by  reason  of  his  neglect  or  refusal. 
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Article  Thhid. 
commission  to  take  testimony. 

Section  2980.  Commission  to  examine  witness,  upon  interrogatories. 

2981.  Id.;    orally, 

2982.  When  and  how  granted. 

2983.  Adjournment. 

2984.  Execution  and  return  of  commission. 
2085.  Receipt  thereof  by  justice. 

2986.  When  deposition  evidence. 

2987.  Powers  of  commissioners. 

§   2980.   Commission  to  examine  witness  upon  interrogatories. 

Where  the  defendant  has  neglected  to  appear  upon  the  return  of  a  summons,  or  has 
failed  to  answer  the  complaint,  or  where  an  issue  of  fact  has  been  joined  in  an  action; 
and  it  appears,  by  affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining  county,  is  material  in 
the  prosecution  or  defence  of  the  action,  the  justice  may  award  a  commission  to  one  or 
more  competent  persons,  authorizing  them,  or  either  of  them,  to  examine  the  witness 
under  oath,  upon  interrogatories  to  be  settled  by  the  justice,  or  by  the  written  agree- 
ment of  the  parties,  and  indorsed  upon  or  annexed  to  the  commission;  to  take  and 
certify  the  deposition  of  the  witness;  and  to  return  the  same  by  mail,  addressed  to 
the  justice. 

§   2981.  Id.;  orally. 

If  both  parties  expressly  consent,  a  commission,  granted  as  prescribed  in  this  article, 
may  iseue  without  written  interrogatories,  and  the  deposition  may  be  taken  upon  oral 
questions.  In  that  case,  section  900  of  this  act  applies  to  the  execution  of  the  com- 
mission; and  a  copy  of  that  section  must  be  annexed  thereto.  Notice  of  the  time  or 
place  of  the  examination  of  a  witness,  by  virtue  thereof,  need  not  be  given. 

§   2982.  Wben  and  bow  granted. 

The  commission  may  be  granted  by  the  justice  without  notice  upon  the  appUcation 
of  the  plaintiff,  made  at  the  return  of  the  summons,  or  upon  the  application  of  either 
party,  made  at  the  time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party,  accompanied  with  proof, 
by  affidavit,  that  six  days'  written  notice  of  the  application  has  been  served  upon  the 
adverse  party,  either  personally,  or  by  service  upon  the  attorney  who  appeared  for  him 
before  the  justice. 

§   2983.   Adjournment. 

Where  a  commission  is  granted  upon  the  application  of  the  plaintiff,  he  is  entitled  to 
one  or  more  adjournments  of  the  trial,  as  may  be  necessary  to  procure  the  commission 
to  be  executed  and  returned;  not  exceeding  the  length  of  time  for  which  the  trial 
might  be  adjourned  upon  the  application  of  the  defendant. 

§  2984.  Execntion  and  return  of  commission. 

The  commission  must  be  executed  and  returned,  as  prescribed  in  section  901  of  this 
act;  and  a  copy  of  that  section  must  be  annexed  thereto,  except  that  subdivision  sixth 
thereof  may  be  omitted. 


388  CODE  OF  CIVIL  PEOCEDUKE. 

§   2985.   Receipt  thereof  by  justice. 

The  justice,  to  whom  the  package  containing  the  commission  is  transmitted  by  mail, 
must  receive  it  from  the  post-office,  and  open  and  file  it,  indorsing  thereupon  the  date 
of  his  so  doing.  It  must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is -entitled  to  inspect  it  on  file. 

§   2986.   Wlien  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued  as  prescribed  in  this 
article;  and  to  the  execution  thereof.  A  deposition  taken  thereunder  may  be  read  in 
evidence  upon  the  trial  by  either  party,  and  has  the  effect  specified  in  section  911  of 
this  act. 

§   2987.  Po^rers  of  commissioners. 

Where  the  commission  is  executed  within  the  State,  the  commissioner,  or,  if  there 
are  two  or  more,  a  majority  of  them,  have  the  same  power  to  issue  a  subpoena,  to 
swear  a  witness,  and  to  compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
miction  pending  before  him. 
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TITLE  V. 

TBIAI,  AND  ITS  INCIDENTS. 

Section  2986.  Effect  of  failure  of  defendant  to  appear. 

2989.  When  justice  to  try  issue  of  fact. 

2990.  Demanding  jury  trial. 

2991.  Venire. 

2992.  Id.;    in  action  between  two  towns,  etc. 

2993.  Delivery,  execution,  and  return  of  venire. 

2994.  Ballots;   how  prepared. 

2995.  Drawing  jurors. 

2996.  Jurors  in  default. 

2997.  New  venire,  etc. 

2998.  Juror's  oath. 

2999.  Jury  to  hear  proofs. 

3000.  Witness's  oath. 

3001.  Witness  refusing  to  be  sworn,  etc.     Warrant  thereupon. 

3002.  Contents  of  warrant;    imprisonment  of  recusant  witness. 

3003.  Adjournment  thereupon. 

3004.  Ex  parte  affidavit;  when  evidence. 

3005.  Competency  of  witness;    how  determined. 

3006.  Constable  to  keep  jury;   his  oath. 

3007.  Rendition  of  verdict;    plaintiff  need  not  be  called. 

3008.  Jury  when  to  be  discharged;   new  venire. 

3009.  Fine  to  be  imposed  on  defaulting  juror. 

§  2988.    [Am'd,  1906.]  Effect  of  failure  of  defendant  to  appear. 

Where  the  defendant  makes  default  in  appearing  or  pleading,  upon  the  return  of  a 
summons,  which  has  been  duly  served  as  prescribed  in  this  chapter,  the  justice  must 
hear  the  allegations  and  proofs  of  the  plaintiff,  and  render  judgment  according  to  law 
and  equity,  as  the  very  right  of  the  case  appears,  except  in  an  action  commenced  by 
the  service  of  a  summons  and  verified  complaint  as  provided  by  section  twenty-nine 
hundred  and  thirty-six  of  this  code,  in  which  case  judgment  may  be  entered  as  provided 
by  section  twenty-eight  hundred  and  ninety-one  of  this  code. 

[See  ante,  p.  308.] 

§   2989.   When  justice  to  try  issue  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  demands  a  trial  by  jury,  the 
justice  must  try  the  issue,  hear  the  allegations  and  proofs  of  the  parties  and  render 
judgment  as  prescribed  in  the  last  section. 

[See  ante,  p.  308.] 

§   2990.    [Am'd,  1897,  1909.]  When  jury  trial  may  he  demanded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may  demand  a  trial  by  jury, 
and  unless  so  demanded  at  the  joining  of  issue  a  jury  is  waived.  The  party  demanding 
a  trial  by  jury  shall  thereupon  pay  to  the  justice  the  statutory  fees  for  the  attendance 
of  each  person  to  be  summoned  and  for  the  jurors  to  serve  upon  the  trial,  and  also  the 
fees  to  which  the  constable  is  entitled  for  notifying  the  persons  to  be  drawn  as  jurors. 
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The  fees  so  deposited  shall  be  delivered  by  the  justice  to  the  constable  serving  the  venire, 
and  by  him  shall  be  paid  out  as  required  by  law.  In  default  of  a  deposit  as  aforesaid 
the  justice  shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made.  And  the 
town  clerk  of  every  town  in  this  state  shall  deliver  to  each  of  the  justices  of  the  peace 
in  his  town  a  certified  copy  of  the  list  filed  with  him,  in  pursuance  of  section  five 
hundred  and  five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of  said  justices 
a  certified  copy  of  any  such  list  hereafter  filed  with  him,  within  ten  days  after  the 
same  shall  be  filed.  The  town  clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of 
said  list  so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  a  copy  of  the  list 
to  each  of  the  justices  of  the  town  within  the  time  above  prescribed,  shall  forfeit  ten 
dollars  for  each  failure,  to  be  sued  for  and  recovered  by  the  overseers  of  the  poor  of 
said  town  for  the  use  of  the  poor  of  said  town. 
[See  ante,  pp.  308,  309] 

§   2991,    [Am'd,  1909.]   Drawing  jnrori. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forthwith  openly  draw 
twelve  ballots  from  a  box  or  other  receptacle  containing  the  names  of  the  persons  who 
are  returned  as  jurors  of  the  town  to  the  courts  of  record  of  the  county  upon  the  last 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to  attend  and  try  said 
cause,  on  a  day  to  which  the  cause  shall  then  be  adjourned  by  him,  not  more  than  eight 
days  from  the  joining  of  issue,  unless  the  parties  consent  to  a  longer  adjournment, 
which  consent  shall  be  entered  in  the  justice's  minutes.  The  ballots  shall  be  of  the 
same  description  as  those  prescribed  in  section  twenty-nine  hundred  and  ninety-four 
of  this  act,  but  they  may  be,  or  may  previously  have  been  prepared  by  a  justice.  If  a 
person  whose  name  is  thus  drawn,  in  the  judgment  of  the  justice,  resides  more  than 
three  miles  from  the  place  of  trial  the  justice  may  set  aside  such  juror,  and  he  may 
excuse  any  juror  who  comes  within  the  provisions  of  section  five  hundred  and  forty- 
four  of  the  judiciary  law,  and  in  either  case  draw  another  ballot,  and  continue  to  do 
so  until  twelve  are  drawn.  After  the  adjournment  of  the  court,  at  which  a  jury  trial 
has  been  had,  the  justice  must  deposit  the  ballot  containing  the  names  of  those  who 
attended  and  served,  in  another  box  kept  by  him.  The  ballots  containing  the  names  of 
those  who  did  not  appear  and  serve  must  be  returned  by  the  justice  to  the  box  from 
which  they  were  taken.  If  at  the  time  of  drawing  jurors  for  the  court  there  is  not  a 
sufficient  number  of  ballots  remaining  in  the  original  box,  the  justice,  upon  drawing 
all  the  ballots  therein,  must  draw  the  necessary  number  from  the  second  box  containing 
the  names  of  those  jurors  who  have  before  served,  as  in  this  section  prescribed,  and 
must  continue  to  draw  from  that  box  until  a  new  list  of  jurors  is  delivered  to  him 
by  said  town  clerk. 

[See  ante,  p.  309.] 

§   2992.   Id.;  in  action  between  two  tovrns,  etc. 

Wliere  the  action  is  between  two  towns  or  cities  or  between  a  town  and  a  city,  the 
venire  must  direct  the  constable  to  notify  twelve  men  of  the  county,  who  are  qualified 
and  not  exempt,  as  prescribed  in  the  last  section,  and  who  are  not  interested  in  the 
matter  at  issue,  to  form  a,  jury  for  the  trial  of  the  action. 

§   2993.   Delivery,  execution  and  return  of  venire. 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in  a  venire,  and  deliver  or 
cause  it  to  be  delivered  to  a  constable  of  the  county  disinterested  between  the  parties. 
The  constable  must,  at  least  three  days  before  the  day  therein  stated,  notify  each  of 
the  persons  whose  names  have  been  therein  inserted,  by  reading  it  or  stating  the 
substance  thereof  to  the  person  so  served.  But  the  service  shall  not  be  affected  by  the 
constable's  failure,  after  diligent  search,  to  find  any  of  the  persons  so  named.    The 
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constable  must  make  his  return  upon  the  venire,  ecrtifying  that  he  has  so  personally 
served  it  upon  each  of  the  jurors  whose  names  are  therein  inserted  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constable  making  a  false  return 
upon  such  venire  is  guilty  of  a  misdemeanor.  Any  person  so  served  and  not  attending 
at  the  time  and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a  contempt  of 
court,  punishable  by  a  fine  not  exceeding  ten  dollars,  which  the  justice  may  impose 
forthwith  by  an  entry  in  his  minutes  of  the  imposition  of  such  fine,  to  be  collected  by 
execution  issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the  levy,  and  which 
fine  shall  be  paid  over  to  the  use  of  the  poor  of  the  county  by  the  justice,  but  upon  the 
presentations  of  a  reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person  so 
fined,  the  justice  may  at  any  time,  remit  such  fine,  or  any  part  thereof. 

§   2994,   Ballots;  boir  prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the  justice  must  prepare,  or 
cause  to  be  prepared,  ballots,  uniform,  as  nearly  as  may  be,  in  appearance,  by  writing 
the  name  of  each  person  returned,  who  attends,  upon  a  separate  piece  of  paper.  The 
constable,  in  the  presence  of  the  justice,  must  roll  up  or  fold  each  ballot  in  the  same 
manner,  as  nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that  the  name  is  not 
visible.     The  ballots  must  be  deposited  in  a  box,  or  other  convenient  receptacle. 

[Id.] 

§   2995.   Datring  jurors. 

The  justice  must  then  openly  draw  out,  one  after  another,  six  of  the  ballots.  If 
a  person,  whose  name  is  drawn,  is  challenged  and  set  aside,  or  is  excused,  another 
ballot  must  be  drawn,  and  so  on,  successively  until  the  required  number  of  jurors  is 
obtained.  The  parties  may  elect  to  try  the  cause  by  a  less  number  than  six  jurors,  at 
any  time  before  a  witness  is  sworn.  The  persons  so  selected  as  herein  provided, 
constitute  the  jury  to  try  the  action. 

§   2996.   Jnrors  in  default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the  justice  shall  issue  an 
attachment  against  all  defaulting  jurors,  and  shall  place  the  same  in  the  hands  of  the 
officer  who  summoned  the  same,  commanding  him  forthwith  to  attach  such  jurors  and 
to  bring  them  before  him  at  a  time  specified  not  more  than  thirty-six  hours  thereafter, 
to  which  the  cause  must  be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addi- 
tion to  the  fine  specified  in  section  2993  of  this  act,  be  required  to  pay  the  expense  of 
the  attachment  and  service  thereof;  which  shall  be  the  officer's  fees,  together  with  all 
necessary  expense  incurred  by  him  in  serving  said  attachment,  to  be  audited  and  fixed, 
to  be  enforced  in  the  same  manner,  and  when  collected  to  be  paid  to  the  officer  or  the 
party  who  has  paid  the  same.  Any  person  so  attached  and  disobeying  or  resisting  the 
service  of  said  attachment  is  guilty  of  a  misdemeanor. 

§   2997.    [Am'd,  1892.]  New  venire,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not  return  it  as  required 
thereby;  or  it  is  for  any  reason  set  aside,  the  justice  must  proceed  to  draw  another 
jury,  in  the  manner  prescribed  in  the  foregoing  sections,  which  shall  be  summoned  in 
like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from  those  returned  as  prescribed 
in  the  foregoing  sections  cannot  be  obtained,  the  justice  may  direct  the  constable  to 
require  the  attendance  forthwith  or  at  such  time  as  he  may  designate,  not  longer  than 
twenty-four  hours  after  the  issuing  thereof,  of  such  a  number  of  talesmen,  from  the 
bystanders  or  from  the  town,  qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the 
purpose;  or  in  his  discretion  he  may  draw  from  the  jury  box,  double  the  number  of 
jurors  required  to  complete  the  jury  in  the  manner  required  by  the  foregoing  sections. 
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which  shall  be  summoned  in  like  manner  as  the  first  jury,  and  he  shall  continue  to  do 
so  till  a  jury  is  obtained.  Nothing  hereinbefore  contained  shall  preclude  the  justice 
from  adjourning  the  trial  of  the  case,  on  his  own  motion,  or  on  the  application  of  either 
of  the  parties  to  the  action,  as  provided  by  sections  twenty-nine  hundred  and  fifty-nine 
to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of  Civil  Procedure. 

§   2998.   Juror's  oath. 

The  justice  must  administer  an  oath  or  aflBrmation  to  such  juror,  well  and  truly  to 

try  the  matter  in  difference  between  ,  plaintiflf,  and  ,  defendant,  and 

unless  discharged  by  the  justice,  a  true  verdict  to  give,  according  to  the  evidence. 

[See  ante,  p.  310.] 

§   2999.   Jury  to  hear  proofs. 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together,  and  hear  the  allega- 
tions and  proofs  of  the  parties,  which  must  be  made  publicly,  in  their  presence. 

§   3000.   Witness's  oath. 

A  person  offered  as  a  witness  must,  before  any  testimony  is  given  by  him,  be  duly 
sworn  or  affirmed,  to  the  effect  that  the  evidence  which  he  shall  give,  relating  to  the 

matter  in  difference  between  ,  plaintiff,  and  ,  defendant,  shall  be  the 

truth,  the  whole  truth,  and  nothing  but  the  truth. 

§   3001.   'Witness  refusing  to  be  sworn,  etc.      IVarrant  thereupon. 

Where  witness  attending  before  a  justice  in  an  action,  refuses  to  be  sworn  or 
affirmed  in  the  form  prescribed  by  law;  or  to  answer  a  pertinent  and  proper  question; 
or  neglects  or  refuses  to  produce  a  book  or  paper  which  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  2960  of  this  act,  or  duly  required  to  produce  by  an 
order,  made  as  prescribed  in  section  867  of  this  act;  and  the  party,  at  whose  instance 
he  attended,  makes  oath  that  the  testimony  of  the  witness,  or  that  the  book  or  paper 
is  so  far  material,  that  without  it  he  cannot  safely  proceed  with  the  trial  of  the  action, 
the  justice  may,  by  warrant,  commit  the  witness  to  the  jail  of  the  county. 

§   3002.   Contents  of  Tirarrant;  imprisonment  of  recusant  iritness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued.  If  it  is  issued  for  refusing 
to  answer  a  question,  the  question  must  be  specified  therein;  if  for  neglecting  or 
refusing  to  produce  a  book  or  paper,  the  same  must  be  described  with  convenient 
certainty.  The  recusant  witness  must  be  closely  confined,  by  virtue  of  the  warrant, 
until  he  submits  to  be  sworn  or  affirmed,  or  to  answer,  or  to  produce  the  book  or  paper 
required,  as  the  case  may  be ;    or  is  otherwise  discharged  according  to  law. 

§   3003.    Adjournment  thereupon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request  of  the  party  in  whose 
behalf  the  witness  attended,  adjourn  the  trial,  until  the  witness  testifies,  or  produces 
the  book  or  paper  required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  according 
to  law. 

§   3004.   Ex  parte  afSdavit;  irhen  evidence. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  a  trial,  without  the 
consent  of  both  parties,  except  in  a  case  where  it  is  specially  allowed  by  law. 

§   3005.   Competency  of  -witness;  how  determined. 

An  objection  to  the  competency  of  a  witness  must  be  tried  and  determined  by  the 
justice.     Where  the  ground  of  the  objection  depends  upon  a  matter  of  fact,  evidence 
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may  be  given  thereupon,  as  upon  any  other  question  of  fact;  except  that,  if  the 
witness  is  examined  thereupon  by  the  party  objecting,  no  other  testimony  shall  be 
received  from  either  party  as  to  his  competency. 

§   3006.   Constable  to  keep  jury;  his  aath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept  together  in  a  private 
and  convenient  place,  under  the  charge  of  a  constable,  until  they  all  agree  upon  their 
verdict;  and,  for  that  purpose,  the  justice  shall  administer  to  the  constable  the  follov^- 
ing  oath :  "  You  swear  in  the  presence  of  Almighty  God,  that  you  will,  to  the  utmost 
of  your  ability,  keep  the  persons  sworn  as  jurors  upon  this  trial  together,  in  a  private 
and  convenient  place,  without  any  meat  or  drink  except  such  as  shall  be  ordered  by 
me;  that  you  will  not  suffer  any  communication  to  be  made  to  them  orally  or  other- 
wise; that  you  will  not  communicate  with  them  yourself,  orally  or  otherwise,  unless 
by  my  order,  or  to  ask  them  whether  they  have  agreed  upon  their  verdict,  until  they 
are  discharged;  and  that  you  will  not,  before  they  render  their  verdict,  communicate 
to  any  person  the  state  of  their  deliberations,  or  the  verdict  they  have  agreed  upon." 
[See  ante,  p.  311.] 

§   3007.   Rendition  of  Terdict;  plaintiiF  need  not  be  called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must  publicly  deliver  it  to  the 
justice,  who  must  enter  it  in  his  docket-book.  It  is  not  necessary  to  call  the  plaintiff 
before  receiving  the  verdict;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or  withdraw 
the- action,  after  the  cause  has  been  committed  to  the  jury. 

g   3008.   Jury  irhen  to  be  discbarged;  netr  venire. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree  upon  a  verdict,  after 
having  been  out  a  reasonable  time,  he  may  discharge  them,  and  issue  a  new  venire, 
returnable  within  forty-eight  hours;  unless  the  party  consent,  and  their  consent  is 
entered  in  the  justice's  docket-book,  that  the  justice  may  render  judgment  upon  the 
evidence  already  before  him;    which  he  may  do,  in  that  case. 

[Id.] 

§   3009.   Fine  to  be  imposed  on  defaulting  juror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  attend,  or,  attending,  refuses 
to  serve,  without  a  reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  another 
person,  is  liable  to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like  manner, 
and  applied  to  the  same  use,  as  is  prescribed  in  article  second  of  title  fourth  of  this 
chapter,  with  respect  to  a  person  subptenaed  as  a  witness,  and  not  attending,  or 
attending  and  refusing  to  testify. 
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TITLE  VI. 

JUDGMENT;     AND  DOCKETING  THE  SAME. 

Section  3010.  Judgment  by  confession. 

3011.  Id.;  mode  of  confessing  judgment. 

3012.  Id.;  -when  void. 

3013.  Judgment  of  nonsuit. 

3014.  Judgment  upon  verdict,  etc. 

3015.  When  judgment  to  be  rendered. 

3016.  Remitting  part  of  verdict,  etc. 

3017.  Transcript  of  judgment;    docketing  the  same. 

3018.  Id. ;   when  execution  may  issue  against  person. 

3019.  Id.;  in  action  for  a  chattel. 

3020.  Judgment  against  joint  debtors. 

3021.  Docketing  the  same;    action  thereupon. 

3022.  Docketing  judgment  in  another  county.- 

3023.  Justice  may  give  transcript,  after  expiration  of  his  term. 

§   3010.   Judgment  by  confession. 

A  justice  of  the  peace  may  enter  a,  judgment  upon  the  confession  of  the  defendant, 
in  any  case,  where  the  amount  confessed  does  not  exceed  the  sum  of  five  hundred  dollars, 
with  such  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties  to  the  judgment. 

[See  ante,  p.  22.] 

g   3011.   Id.;  mode  of  confessing  judgment. 

A  judgment  upon  confession  shall  not  be  rendered  unless  the  following  requisites  are 
complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant,  and  filed  with  the 
justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty  dollars,  the  confession  must 
be  accompanied  with  the  affidavit  of  the  defendant  and  of  the  plaintiff,  stating  that 
the  defendant  is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  specified 
therein,  over  and  above  all  just  demands  which  the  defendant  has  against  the  plaintiff; 
and  that  the  confession  is  not  made  or  taken  with  intent  to  defraud  any  creditor. 

§    3012.   Id.;  when  void. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the  last  section,  is  void,  as 
against  every  person,  except  a  purchaser  in  good  faith  of  property,  real  or  personal, 
thereunder,  and  the  defendant  making  the  confession. 

g   3013.   Judgment  of  nonsuit. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a  plaintiff  prosecuting 
an  action  before  a  justice  of  the  peace,  in  either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is  returnable,  or  within 
one  hour  after  the  time  to  which  the  trial  has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 
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§   3014.   Judgment  upon  verdict,  etc. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial  without  a  jury,  is  rendered 
in  favor  of  either  party,  the  justice  must  render  judgment  against  the  adverse  party 
in  conformity  thereto,  with  costs,  except  as  is  otherwise  specially  prescribed  by  law. 

§   3015.   When  judgment  to  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws  the  action;  or  wliere 
judgment  is  confessed,  or  a  verdict  is  rendered;  or  where,  at  the  close  of  the  trial, 
the  defendant  is  in  custody;  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  his  docket-book.  In  every  other  case,  he  must  render  judgment,  and  enter  it  in 
his  docket-book,  within  four  days  after  the  cause  has  been  finally  submitted  to  him. 

[See  ante,  p.  312.] 

§   3016.   Remitting  part  of  verdict,  etc. 

Where  a  verdict  or  the  decision  of  the  justice  upon  a  trial  without  a  jury,  is  rendered 
in  favor  of  either  party  for  a  sum  of  money,  the  prevailing  party  may  remit  any 
portion  thereof,  and  take  judgment  for  the  residue. 

§   3017.    [Am'd,  1894.]  Transcript  of  judgment;  docketing  the  same. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an  action  to  recover  a 
chattel,  must,  upon  the  application  of  the  party  in  whose  favor  the  judgment  was 
rendered,  and  the  payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment.  The  county  clerk  of  the  county  in  which  the  judgment  was  rendered  must, 
upon  the  presentation  of  the  transcript  and  payment  of  the  fee  therefor,  if  within  six 
years  after  the  rendering  thereof,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
office  and  docket  the  judgment  as  of  the  time  of  the  receipt  of  the  transcript  in  the 
book  kept  by  him  for  that  purpose,  as  prescribed  in  article  third,  title  first  of  chapter 
eleven  of  this  act.  Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county  court 
of  that  county,  and  must  be  enforced  accordingly;  except  that  an  execution  can  be 
issued  thereupon  only  by  the  county  clerk,  as  prescribed  in  section  thirty  hundred  and 
forty-three  of  this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot  be  enforced 
against,  real  property,  unless  it  is  for  twenty-five  dollars  or  more,  exclusive  of  costs. 

§    3018.    Id.;  irhen  execution  may  issue  against  person. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the  actions  specified  in 
subdivision  first  or  second  of  section  2895  of  this  act,  or  if  an  order  of  arrest  was 
granted,  and  was  executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice  must  insert,  in  each 
transcript  given  by  him,  as  prescribed  in  the  last  section,  the  words,  "  defendant  liable 
to  execution  against  his  person";  and  a  like  note  must  also  be  made  in  the  docket  of 
the  judgment,  made  by  the  county  clerk. 

§   3019.   Id.;  in  action  for  a,  chattel. 

A  justice  of  the  peace,  who  renders  judgment  for  a  chattel,  which  has  been  delivered 
to  the  unsuccessful  party,  or  for  the  value  thereof,  in  case  a  return  thereof  cannot  be 
had,  must,  where  the  value  exceeds  twenty-five  dollars,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  payment  of  the  fee  therefor, 
deliver  to  him  a  transcript  of  the  judgment,  stating  the  particulars  thereof.  The 
county  clerk  of  the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  the  fees  therefor,  indorse  thereupon  the 
date  of  its  receipt,  file  it  in  his  office,  and  docket  the  judgment,  as  of  the  time  of  the 
receipt  of  the  transcript,  in  the  book  kept  by  him  for  that  purpose,  as  prescribed  in 
article  third  of  title  first  of  chapter  eleventh  of  this  act,  and  must  also  enter  in  the 
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docket  the  particulars  of  the  judgment,  as  stated  in  the  transcript  of  the  justice. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  an  execution  can  be  issued  thereupon  only 
by  the  county  clerk,  as  prescribed  in  section  3043  of  this  act. 

§  3020.   Judgment  against  joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly  indebted  upon  con- 
tract, and  the  summons  is  served  upon  one  or  more,  but  not  upon  all  of  them,  if  the 
plaintiff  recovers  judgment,  it  must  be  entered  against  all,  in  the  mode  prescribed  in 
section  1932  of  this  act.  Sections  1933,  1934,  and  1935  of  this  act  apply  to  such  a 
judgment,  and  to  each  execution  issued  thereupon;  except  that,  where  the  justice  or 
the  county  clerk  issues  the  execution,  he  must  make  the  indorsement  prescribed  in 
section  1934  of  this  act. 

[See  ante,  p.  315.] 

§   3021.   Docketing  tbe  same;  action  therenpon. 

The  justice  who  gives  a,  transcript  of  a  judgment,  taken  as  prescribed  in  the  last 
section,  must  distinctly  designate,  in  the  transcript,  each  defendant  who  was  not 
summoned.  Thereupon  the  clerk,  who  dockets  the  judgment,  must  make  in  the  docket, 
under  or  opposite  the  name  of  each  defendant  not  summoned,  an  entry,  as  prescribed 
in  section  1936  of  this  act;  and  the  provisions  of  that  section  apply  to  the  judgment 
so  docketed.  An  action,  upon  a  judgment  so  docketed,  can  be  maintained  in  a  justice's 
court  against  the  defendants  summoned,  only  in  a  like  case,  and  with  like  effect,  as  if 
they  were  the  only  defendants  in  the  original  action.  An  action  may  be  maintained 
against  the  defendants  not  summoned,  as  prescribed  in  section  1937  of  this  act,  in  any 
court  having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs,  upon  recovering 
final  judgment  therein,  where  the  sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

§   3022.   Docketing  judgment  in  another  county. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed,  as  prescribed  in  either 
of  the  foregoing  sections  of  this  title,  must  furnish  to  any  person  applying  therefor, 
and  paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom  such  a  transcript  is 
presented,  must,  upon  payment  of  the  fees  therefor,  immediately  file  it  and  docket  the 
judgment  in  the  appropriate  docket-book  kept  in  his  ofiice,  in  like  manner  as  the 
judgment  was  docketed  by  the  first  county  clerk.  The  judgment,  when  docketed  as 
prescribed  in  this  section,  has  the  like  effect,  with  respect  to  the  enforcement  thereof, 
or  any  proceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where  it  was  so 
docketed,  as  if  it  was  rendered  by  a  justice  of  the  peace  of  that  county,  and  docketed 
upon  filing  his  transcript;  except  that  where  an  application  for  leave  to  issue  an 
execution  is  necessary,  it  must  be  made  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 

§   3023.   Justice  may  give  transcript,  after  expiration  of  His  term. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  may  make  a  transcript  of 
a  judgment  rendered  by  him,  as  prescribed  in  cither  of  the  foregoing  sections  of  this 
title. 
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TITLE  VII. 

EXECUTIONS. 

Section  3024.  When  justice  may  issue  execution. 

3025.  General  requisites  of  execution. 

3026.  Execution  upon  judgment  for  money. 

3027.  Renewal  of  execution. 

3028.  Property  exempt  from  execution. 

3029.  Indorsement  of  levy;    notice  of  sale. 

3030.  Mode  of  levy  and  sale. 

3031.  Return  of  execution. 

3032.  Execution  against  the  person;    imprisonment  of  judgment  debtor. 

3033.  When  judgment  debtor  to  be  discharged. 

3034.  AfiSdavit;    discharge. 

3035.  Penalty  for  not  discharging. 

3036.  Affidavit  a  defence  to  action  for  escape. 

3037.  Discharge  not  to  affect  judgment. 

3038.  Execution  upon  judgment  in  action  for  a  chattel. 

3039.  Action  against  constable  for  not  returning  execution. 

3040.  Constable  not  to  act  under  execution  after  return  day. 

3041.  Action  against  constable  for  money  collected. 

3042.  Duty  of  constable  whose  term  of  office  has  expired. 

3043.  Execution  upon  judgment  docketed  with  county  clerk. 

§   3024.   Wben  justice  may  issue  execution. 

At  any  time  within  five  years  after  entry  of  a  judgment,  the  justice  of  the  peace, 
who  rendered  it  being  in  office,  may  issue  an  execution  thereupon,  unless  it  has  been 
docketed  in  the  county  clerk's  office. 

[See  ante,  p.  314.] 

§   3025.   General  requisites  of  execution. 

An  execution,  issued  by  a  justice,  must  be  directed  generally  to  any  constable  of  the 
same  county.  It  must  intelligibly  describe  the  judgment,  stating  the  names  of  the 
parties  in  whose  favor,  and  against  whom,  the  time  when,  and  the  name  of  the  justice 
by  whom,  the  judgment  was  rendered;  and  it  must  be  made  returnable  to  the  justice 
within  sixty  days  after  its  date. 

§   3026.   Execution  upon  judgment  for  money. 

An  execution,  issued  upon  a.  judgment  for  a  sum  of  money,  must  specify,  in  the  body 
thereof,  the  sum  recovered,  and  the  sum  actually  due  upon  the  judgment  at  the  date 
of  the  execution;  and,  except  in  a  case  where  special  provision  is  otherwise  made  by 
law,  it  must,  substantially,  require  the  constable  to  satisfy  the  judgment,  together  with 
his  fees,  out  of  the  personal  property  of  the  judgment  debtor  within  the  county,  not 
exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  to  bring  the  money  before 
the  justice,  by  the  return  day  of  the"  execution,  to  be  rendered,  by  the  justice  to  the 
party  who  recovered  the  judgment.  If  the  judgment  was  recovered  against  a  male 
person,  in  either  of  the  actions  specified  in  subdivision  first  or  second  of  section  2895 
of  this  act;  or  if  an  order  of  arrest  was  granted  and  was  executed,  in  a  case  specified 
in  Bubdivision  third  of  that  section,  the  execution  must  also  command  the  constable. 
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if  sufficient  personal  property  cannot  be  found  to  satisfy  the  judgment,  to  arrest  the 
judgment  debtor,  and  to  convey  him  to  the  jail  of  the  county,  there  to  remain  until  he 
pays  the  judgment,  or  is  discharged  according  to  law.  If  the  judgment  was  rendered 
in  an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute  of  the  State,  the 
justice  must  indorse  upon  the  execution  a  reference  to  the  statute,  as  prescribed  in 
section  1897  of  this  act,  with  respect  to  a  copy  of  the  summons. 
[See  ante,  pp.  315,  316.] 

§   30S7.   Reneval  of  execution. 

After  the  return,  wholly  or  partly  unsatisfied,  of  a  execution,  issued  by  a  justice 
of  the  peace,  he  may,  from  time  to  time,  within  five  years  after  the  judgment  was 
rendered,  issue  a  new  execution  or  renew  the  former  execution.  An  execution  ia 
renewed  by  a  written  indorsement  thereupon  to  that  effect,  signed  by  the  justice,  and 
dated  upon  the  day  when  it  is  made.  If  part  of  the  execution  has  been  satisfied,  the 
indorsement  must  state  the  sum  remaining  due.  Each  indorsement  renews  the  execu- 
tion for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of  ofiice  has  expired 
may  thus  issue  or  renew  an  execution. 

[See  ante,  p.  316.] 

§   3028.   Property  exempt  from  execution. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by  virtue  of  an  execution 
issued  by  a  justice  of  the  peace,  which  is  exempt  from  levy  and  sale,  by  virtue  of  an 
execution  issued  out  of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  section  1389,  1390,  1931,  1392,  and  1394  of  this  act, 
and  the  other  special  provisions  of  law,  relating  to  such  an  exemption. 

[See  ante,  pp.  316,  317.] 

§   3029.   Indorsement  of  levy;  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  by  virtue  of  an  execution, 
must  indorse  upon  the  execution  the  time  of  levying  upon  it.  He  must  immediately 
post  conspicuously,  in  at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  by  him,  describing  the  property, 
and  specifying  the  place,  within  the  same  city  or  town,  where,  and  the  time,  not  less 
than  six  days  after  the  posting,  when,  it  wiU  be  exposed  for  sale. 

[See  ante,  p.  316.] 

§  3030.  Mode  of  levy  and  sale. 

The  provisions  of  sections  13S4,  1385,  1386,  1387,  1405,  1409,  1410,  1411,  1412,  and 
1428  of  this  act,  substituting  the  constable  for  the  sheriff,  apply  to  and  govern  the  levy 
upon  and  sale  of  personal  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;    except  where  a  different  rule  is  prescribed  in  this  act. 

[See  ante,  pp.  316,  317.] 

§   3031.   Return  of  execution. 

The  constable  must  return  the  execution  to  the  justice,  and  pay  to  him  the  amount 
of  the  judgment,  with  interest,  or  so  much  thereof  as  he  has  collected;  returning  the 
surplus,  if  any,  to  the  person  from  whose  property  it  was  collected. 

§   3032.   Execution  against  the  person;  imprisonment  of  judgment  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the  constable  must,  if  the 
execution  requires  it,  arrest  the  judgment  debtor,  and  convey  him  to  the  jail  of  the 
county.  The  keeper  of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody, 
in  all  respects  as  if  the  execution  was  issued  out  of  the  supreme  court,  until  the 
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judgment  and  the  fees  of  the  constable  are  paid ;  or  until  the  judgment  debtor  is  thence 
discharged,  in  due  course  of  law;  except  that  if  the  execution  has  an  indorsement, 
showing  that  the  judgment  was  rendered  in  an  action  for  a  penalty  or  forfeiture,  given 
by  a  statute  of  the  State,  the  sheriff  shall  not  admit  the  judgment  debtor  to  the  liberties 
of  the  jail. 

§   3033.    [Am'd,  1883.]  When  jndgment  debtor  to  be  discharged. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace,  or  out  of  the  municipal  court  of  Buffalo,  or  by  virtue  of  an  execution  issued  by 
a  county  clerk  on  a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within  the  state  for  which  he 
provides,  he  must  be  discharged,  after  remaining  in  custody,  either  with  or  without 
being  admitted  to  the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

§   3034.   Affidavit;  discharge. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section,  the  prisoner  must 
make,  and  deliver  to  the  sheriff  or  jailer,  an  affidavit,  stating  the  facts  which  entitle 
him  thereto,  according  to  the  provisions  of  that  section.  Upon  receiving  such  an 
affidavit  the  sheriff  or  jailer  must  forthwith  discharge  the  prisoner  from  his  custody. 
He  must  thereupon  deliver  the  affidavit  to  the  clerk  of  the  county,  who  must  file  it 
in  his  office,  without  fee. 

§   3035.   Penalty  for  not  discharging. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon  receiving  such  an 
affidavit,  forfeits  twenty-five  dollars  for  each  day,  during  which  he  detains  the 
prisoner;  to  be  recovered  by  the  latter,  in  addition  to  any  damages,  which  he  sustains 
by  reason  of  the  false  imprisonment. 

§   3036.   Affidavit  a  defense  to  action  for  escape. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action  brought  against  the  sheriff 
or  jailer,  by  reason  of  the  prisoner's  discharge. 

§   3037.   Discharge  not  to  affect  jndgment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  prescribed  in  the  last  foui 
sections,  the  judgment  remains  valid  as  against  his  property;  and  a  new  execution 
may  be  issued  accordingly,  as  if  he  had  not  been  imprisoned. 

§   3038.   Execution  upon  judgment  in  action  for  a  chattel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not  been  delivered  to  the 
prevailing  party,  an  execution,  for  the  delivery  of  the  possession  thereof  to  him,  as 
well  as  for  any  damages  recovered  by  him,  may  be  issued  by  the  justice;  unless  the 
judgment  has  been  docketed  in  the  county  clerk's  office,  as  prescribed  in  title  sixth  of 
this  chapter.  It  must  be  to  the  same  effect,  and  executed  in  the  same  manner,  as  a 
like  execution  issued  upon  a  judgment  rendered  in  the  supreme  court;  except  that  it 
must  be  directed  generally  to  any  constable  of  the  county;  and  that  the  direction  to 
satisfy  a  sum  of  money,  out  of  the  property  of  the  judgment  debtor,  must  be  in  the 
form  prescribed  in  this  title  for  a  like  direction,  where  an  execution  is  issued  by  a 
justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 

§   3039.   Action  against  constable  for  not  returning  execution. 

If  a  constable  fails  to  return  an  execution  within  five  days  after  the  return  day 
thereof,  the  party,  in  whose  favor  it  was  issued,  may  recover,  in  an  action  against  the 
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constable,  the  amount  of  the  execution,  if  it  waa  issued  upon  a  judgment  for  a  sum  of 
money;  or  if  it  was  for  the  delivery  of  the  possession  of  a  chattel,  the  value  of  the 
chattel,  as  specified  in  the  judgment,  together  with  the  damages  and  costs  awarded 
thereby;  and,  in  either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

§   3040.   Constable  not  to  act  nnder  execution  after  return  day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a  defendant,  or  take 
possession  of  a  chattel,  by  virtue  of  an  execution,  after  the  time  limited  therein  for  its 
return,  unless  the  execution  has  been  renewed;  nor  shall  he  do  any  act  under  a  renewed 
execution,  after  the  expiration  of  the  time  for  which  it  has  been  renewed. 

[See  ante,  p.  316.] 

§   3041.   Action  against  constable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution,  is  not  paid  over  by  him 
according  to  law,  any  person  entitled  thereto  may  maintain  an  action  in  his  own  name, 
upon  the  instrument  of  security  given  by  the  constable  and  his  sureties;  and  may 
recover  therein  the  sum  so  collected,  with  interest  from  the  time  when  it  was  collected. 

§   3042.   Duty  of  constable  where  term  of  office  has  expired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term  of  office  expires  on  or 
before  the  return  day  thereof,  must  proceed  thereupon  in  the  same  manner,  as  if  his 
term  of  ofSce  had  not  expired;  and  he  and  his  sureties  are  liable  for  any  neglect  of 
duty,  with  respect  to  the  execution;  or  for  money  collected  thereunder,  or  for  damages 
sustained  by  reason  of  any  act  done  by  the  constable,  touching  the  execution,  in  the 
same  manner,  and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

[See  ante,  p.  316.] 

§   3043.   Execution  upon  judgment  docketed  Trith  county  clerk. 

Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has  been  docketed  with  a 
county  clerk,  upon  the  filing  either  of  a  transcript  from  the  justice's  docket,  or  of  a 
transcript  from  the  clerk's  docket  of  another  county,  the  execution,  to  be  issued  there- 
upon by  the  county  clerk,  must  be  in  the  same  form,  and  executed  in  the  same  manner, 
as  an  execution  issued  upon  a  judgment  of  the  county  court;  except  as  otherwise 
prescribed  in  section  1367  of  this  act;  and  except,  also,  that,  where  the  judgment  is 
for  a  sum  less  than  twenty-five  dollars,  exclusive  of  costs,  the  direction  to  satisfy  the 
judgment  out  of  the  real  property  of  the  judgment  debtor  must  be  omitted.  In  that 
case  the  provisions  of  this  act,  relating  to  the  satisfaction  of  an  execution  out  of  the 
judgment  debtor's' real  property,  are  not  applicable  thereto. 
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TITLE  VIII. 

APPEALS. 

Abtjci,e  1.  Appeals  generally. 

2.  Appeal  when  a  new  trial  is  not  had  in  the  appellate  court. 

3.  Appeal  for  a  new  trial  in  the  appellate  court. 

Abticle  Fiest. 
appeals  genbeallt. 

Section  3044.  Justice's  judgment  reviewed  by  appeal. 

3045.  Who  may  appeal;   to  what  court  appeal  to  be  taken. 

3046.  Appeal;   when  and  how  taken. 

3047.  Service  of  notice  upon  justice;   payment  of  costs  and  fee. 

3048.  Service  of  notice  upon  respondent. 

3049.  Amendment;    when  allowed. 

3050.  Undertaking  to  stay  execution  upon  judgment. 

3051.  Proceedings;    how  stayed. 

3052.  Id. ;   when  justice  is  dead,  etc. 

3053.  Return. 

3054.  Id. ;   when  justice  has  gone  out  of  ofSce. 

3055.  Further  return;    how  compelled. 

3056.  Id. ;   when  justice  is  dead,  etc. 

3057.  Proeeedings  when  error  in  fact  is  alleged. 

3058.  Restitution  upon  reversal. 

3059.  Setting  oflF  costs  and  recovery. 

3060.  Certain  sums  may  be  included  in  disbursements. 

3061.  Judgment-roll. 

§   3044.   Justice's  judgment  reviewed  by  appeal. 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice  of  the  peace  in  a  civil 
action,  is  by  an  appeal,  as  prescribed  in  this  title. 
[See  ante,  p.  345.] 

§   3045.    [Am'd,  1895.]  IVbo  may  appeal;  to  what  court  appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judgment.  Except  where 
the  judgment  is  rendered  by  a  justice  of  the  peace  of  the  city  of  BuflFalo,  the  appeal 
must  be  to  the  county  court  of  the  county  where  the  judgment  was  rendered. 

§  3046.    [Am'd,  1882.]  Appeal;  when  and  how  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry  of  the  judgment  in  the 
justice's  docket;  except  that,  where  a  defendant  appeals  from  a  judgment  rendered  in 
an  action,  wherein  he  did  not  appear,  and  the  summons  was  not  personally  served 
upon  him,  the  appeal  may  be  taken  within  twenty  days  after  personal  service  upon 
him,  on  the  part  of  the  plaintiff,  of  written  notice  of  the  entry  of  the  judgment;  but 
not  after  the  expiration"  of  five  years  from  the  entry  of  the  judgment.  An  appeal  ia 
taken  by  serving  upon  the  justice  by  whom  the  judgment  was  rendered,  and  upon  the 
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respondent,  a  written  notice  of  appeal,  subscribed  either  by  the  appellant,  or  by  his 
attorney  in  the  appellate  court. 
[See  ante,  p.  346.] 

§   3047.    [Am'd,    1913.]    Service  of  notice  upon  Justice;   payment  of  costs 
and  fee. 

Service  of  the  notice  of  appeal  upon  the  justice,  must  be  made  by  delivering  it  to 
him  personally,  or  to  his  clerk,  appointed  pursuant  to  law,  or  by  mailing  such  notice 
to  the  justice  at  his  office  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
section  seven  hundred  and  ninety-seven  of  this  act;  but  if  the  justice  is  dead,  or  if 
neither  he  nor  his  clerk  can,  after  reasonable  diligence,  be  found  within  ■  the  county, 
service  of  the  notice  upon  the  justice  may  be  made  by  delivering  it  to  the  clerk  of  the 
appellate  court.  Unless  the  justice  is  dead,  the  appellant  must,  at  the  time  of  serving 
the  notice,  pay  to  the  person  to  whom  it  is  delivered  the  costs  of  the  action,  included 
in  the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice  for  making  the 
return. 

§   3048.    [Am'd,  1913.]   Service  of  notice  upon  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be  made,  by  delivering  it> 
in  any  part  of  the  state,  to  the  respondent  personally,  or  in  one  of  ths  following 
methods : 

1.  By  leaving  it  at  his  residence,  with  a  person  of  suitable  age  and  disci^etion  or  by 
serving  the  notice  upon  the  respondent  by  mail,  or  in  case  an  attorney  appeared  for 
respondent  at  the  trial,  the  notice  may  be  served  upon  the  attorney,  either  personally, 
or  in  the  manner  prescribed  for  service  of  notice  by  mail  in  section  seven  hundred  and 
ninety-seven  of  this  act. 

2.  If  service  cannot  be  made,  with  due  diligence,  upon  the  respondent,  in  the  manner 
prescribed  in  the  foregoing  subdivision,  the  notice  of  appeal  may  be  served  upon  him 
by  delivering  it  to  the  clerk  of  the  appellate  court. 

§   3049.   Amendment;  when  alloived. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the  notice  of  appeal,  upon 
either  the  justice  or  the  respondent,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  perfect 
the  appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its 
discretion,  permit  the  omission  to  be  supplied,  or  an  amendment  to  be  made,  upon  such 
terms  as  justice  requires. 

[See  ante,  p.  349.] 

§   3050.   Undertaking  to  stay  execution  upon  judgment. 

If  the  appellant  desires  a  stay  of  execution,  he  must  give  a,  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice  who  rendered  the  judgment, 
or  by  a  judge  of  the  appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed;  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate  court,  and  an  execution 
issued  thereupon  is  returned  wholly  or  partly  unsatisfied;  the  sureties  will  pay  the 
amount  of  the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not  exceeding  a 
sum,  specified  in  the  undertaking,  which  must  be  at  least  one  hundred  dollars,  and  not 
less  than  twice  the  amount  of  the  judgment;  or,  if  the  judgment  in  the  justice's  court 
is  for  the  recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed  by  that 
judgment  as  the  value  of  the  chattel,  together  with  the  damages,  if  any,  awarded  for 
the  taking,  withholding,  or  detention  thereof.     A  copy  of  the  undertaking,  with  a 
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notice  of  the  delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and  in  like 
manner.     Section  1335  of  this  act  applies  to  such  an  undertaking. 
[See  ante,  p.  347.] 

§   3051.  Proceedings;  how  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk,  appointed  pursuant  to 
law,  and  service  of  a  copy  thereof,  and  of  notice  of  the  delivery  thereof,  stay  the 
issuing  of  an  execution  upon  the  judgment.  If  an  execution  has  been  issued,  the 
service  of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk,  or  accom- 
panied with  an  affidavit,  showing  that  it  is  a  copy,  and  that  the  original  has  been 
duly  filed,  upon  the  officer  holding  the  execution,  stays  further  proceedings  thereunder. 

§   3052.   Id.;  irlien  justice  is  dead,  etc. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be  found  within  the  county, 
and  he  has  no  clerk,  appointed  pursuant  to  law,  or  the  clerk  cannot,  with  due  diligence, 
be  found  within  the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the  appellate 
court.  In  that  case,  notice  of  the  filing  must  be  given  to  the  respondent,  as  prescribed 
in  section  3048  of  this  act,  for  service  of  a  notice  of  appeal  upon  him.  The  filing  of 
the  undertaking  has  the  same  effect,  as  the  delivery  thereof  to  the  justice;  and  a  copy 
thereof  certified  by  the  county  clerk,  served  upon  the  officer  holding  an  execution,  has 
the  same  effect,  as  if  it  was  certified,  as  prescribed  in  the  last  section. 

§  3053.  Betnm. 

The  justice  must,  after  ten  and  within  thirty  days  from  the  service  of  the  notice  of 
appeal,  and  the  payment  of  the  costs  and  fee,  as  prescribed  in  section  3047  of  this  act 
make  a  return  to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the  under- 
taking, if  any  has  been  delivered  to  him  or  to  his  clerk,  and  file  the  same  with  the 
clerk  of  the  appellate  court.  The  return  must  contain  all  the  proceedings,  including 
the  evidence  and  the  judgment;  unless  the  appellant  has,  in  his  notice  of  appeal, 
demanded  a  new  trial,  in  a  ease  where  he  is  entitled  thereto,  as  prescribed  in  article 
third  of  this  title.  In  the  latter  case,  tEe  justice  must  return  the  summons,  together 
with  each  warrant  of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or  execution 
granted  by  him  in  the  action,  with  the  proof  of  the  service  thereof;  the  pleadings,  or 
copies  thereof;  the  proceedings  upon  the  trial;  and  the  judgment;  with  a  brief 
statement  of  the  amount  and  nature  of  the  claims  litigated  by  the  parties.  But  he 
need  not  return  the  evidence,  or  any  part  thereof,  unless  he  is  required  so  to  do  by 
the  specail  order  of  the  appellate  court. 

[See  ante,  p.  350.] 

§   3054.   Id.;  irhen  justice  has  gone  out  of  office. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertheless,  make  a  return  in  the 
same  manner,  and  his  return  has  the  same  effect,  as  if  he  remained  in  office. 

§   3055<  Further  return;  how  compelled. 

If  the  return  is  defective,  the  appellate  court  may  direct  the  justice  to  make  a 
further  or  amended  return,  as  often  as  is  necessary.  The  appellate  court  may  compel 
the  justice,  by  attachment,  to  make  and  file  a  return,  or  a  further  or  amended  return. 
The  court  is  always  open  for  those  purposes.  Where  the  justice  has  removed  to 
another  county  of  the  State,  the  appellate  court  may  compel  him  to  make  the  return, 
as  if  he  was  still  within  the  county  where  the  judgment  was  rendered. 
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§   3056.   Id.;  when  justice  is  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from  the  State,  or  otherwise 
becomes  unable  to  make  the  return,  the  appellate  court  may  receive  affidavits,  or 
examine  witnesses,  as  to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as  if  a  return  had  been 
duly  made  by  the  justice. 

§   3057.  Proceedings  when  error  in  fact  is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  proceedings,  not  affecting 
the  merits  of  the  action,  and  not  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  matter  upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;    or  in  both  methods. 

[Id.] 

§   3058.   Restitution  upon  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the  appellate  court  may 
make  or  compel  restitution  of  property  or  of  a  right  lost  by  means  of  the  erroneous 
judgment;  but  not  so  as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action,  or  an  execution 
issued  upon  the  judgment.  In  that  case,  the  appellate  court  may  compel  the  value,  or 
the  purchase-price  to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days'  notice  of  an  application  for  an  order  for  restitution  must 
be  given;  and,  if  the  application  is  granted  before  judgment,  the  proper  direction  may 
be  included  therein. 

§   3059.   Setting  off  costs  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party,  and  costs  are  awarded 
to  the  adverse  party,  the  appellate  court  must  set  off  the  one  against  the  other,  and 
render  judgment  for  the  balance. 

§    3060.    Certain  sums  may  be  included  in  disbursements. 

Where  the  costs  are  awarded  to  the  appellant,  he  may  include,  in  the  disbursements 
upon  the  appeal,  the  costs  and  fee  paid  to  the  justice  upon  taking  the  appeal;  and, 
where  the  judgment  rendered  by  the  justice  was  against  the  appellant,  he  may  also 
include,  in  those  disbursements,  the  costs  of  the  action,  before  the  justice,  which  he 
would  have  been  entitled  to  recover,  if  the  judgment  of  the  justice  had  been  in  his  favor. 

§   3061.   Judgment-roll. 

The  clerk,  immediately  after  entering  final  judgment  upon  the  determination  of  an 
appeal,  must  attach  together  and  file  such  of  the  following  papers,  as  were  used  upon 
the  appeal;   which  constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the  notice  of  appeal;  and 
the  undertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  made  as  prescribed  in 
article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each  notice  of  exceptions,  or  case, 
which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every  order,  which  in  any- 
way involves  the  merits,  or  necessarily  affects  the  judgment. 
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Abticle  Second, 
appeal  wheee  a  new  teial  is  not  had  in  the  appbuxatb  coitbt. 

Section  3062.  Hearing  of  appeal;    dismissal  thereof. 

3063.  Judgment. 

3064.  When  new  trial  in  justice's  court  may  be  directed. 

3065.  Id.;    proceedings  before  justice. 

3066.  Coats;    when  awarded. 

3067.  Amount  of  costs. 

§  3062.    [Am'd,  1895.]   Hearing  of  appeal;  dismissal  thereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has  not  demanded,  a  new 
trial  in  the  appellate  court,  as  prescribed  in  section  3068  of  this  act,  the  respondent 
may,  within  twenty  days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon  the 
appellant  or  his  attorney  a  written  stipulation  that  the  judgment  appealed  from  may 
be  reversed  with  five  dollars  costs  and  disbursements  of  the  appeal,  and  thereafter  no 
further  steps  shall  be  taken  in  such  appeal,  except  to  enter  judgment  in  pursuance  of 
such  stipulation  for  the  enforcement  thereof;  in  case  such  stipulation  shall  not  be  so 
served,  the  appeal  may  be  brought  to  a  hearing  in  the  appellate  court  at  any  term 
thereof  at  which  such  an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be  placed  upon  the  calendar, 
and  must  continue  thereupon  without  further  notice  until  it  is  finally  disposed  of. 
If,  after  being  regularly  placed  upon  the  calendar,  neither  party  brings  it  to  a  hearing 
before  the  end  of  the  second  term  thereafter  at  which.it  might  be  noticed  for  hearing 
and  heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the  same  to  be  continued 
for  cause  shown. 

[See  ante,  pp.  351,  352.] 

§  3063.    [Am'd  1893,  1900,  1911.]  Judgment. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard  upon  the  original 
papers,  or  a  certified  copy  thereof,  and  a  copy  or  copies  thereof  need  not  be  furnished 
for  the  use  of  the  court.  The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects  which  do  not  affect  the 
merits.  It  may  affirm,  modify  or  reverse  the  judgment  of  the  justice,  in  whole  or  in 
part,  and  as  to  any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where 
the  judgment  is  contrary  to  or  against  the  weight  of  the  evidence,  the  appellate  court 
may,  upon  its  reversal  of  a  judgment,  order  a  new  trial  before  the  same  justice  or 
before  another  justice  of  the  same  county  to  be  designated  in  the  order,  and  at  a  time 
and  place  to  be  specified  in  the  order,  and  in  Bueh  a  case  the  costs  of  the  appeal  shall 
be  in  the  discretion  of  the  appellate  court. 

[See  ante,  p.  351.1 

§   3064.   Wlien  new  trial  in  justice's  court  may  be  directed. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to  appear  before  the  justice, 
either  upon  the  return  of  the  summons,  or  at  the  time  to  which  the  trial  of  the  action 
was  adjourned;  and  he  shows,  by  affidavit  or  otherwise,  that  manifest  injustice  has 
been  done,  and  renders  a  satisfactory  excuse  for  his  default;  the  appellate  court  may, 
in  its  discretion,  set  aside  the  judgment  appealed  from,  or  stay  proceedings  thereunder. 
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and  by  order  direct  a  new  trial,  before  the  same  justice,  or  before  another  justice  of  the 
same  county,  designated  in  the  order,  at  such  a  time  and  place,  specified  in  the  order, 
and  upon  such  terms,  as  it  deems  proper. 
[See  ante,  p.  353.] 

§   3065.    [Am'd,  1893.]  Id.;  proceedings  before  justice. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in  the  last  two  sections, 
the  parties  must  appear  before  him,  at  the  time  and  place  specified  in  the  order  of  the 
appellate  court,  without  service  of  any  notice,  or  of  a  copy  of  the  order.  Thereupon 
the  like  proceedings  must  be  had  in  the  action,  as  upon  the  return  of  a  summons  per- 
sonally served. 

S   3066.   Costs;  nrhen  airarded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs  is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it  to  a  hearing,  as  pre- 
B-cribed  in  this  article,  costs  shall  not  be  awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affecting  the  merits;  or  if 
a  new  trial  is  directed,  before  the  same  or  another  justice,  as  prescribed  in  this  article; 
the  costs  of  the  appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the  appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such  a  part  thereof,  as  to 
the  appellate  court  seems  just,  not  exceeding  ten  dollars,  besides  disbursements,  may 
be  awarded  to  either  party. 

§   3067.   Amonnt  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when  awarded,  must  be  as  fol- 
lows, besides  disbursements: 

To  the  appellant,  upon  reversal,  thirty  dollars. 

To  the  respondent,  upon  affirmance,  twenty-five  dollar; 
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Aetiole  Third, 
appeal  foe  a  new  tbial  in  the  appellate  couet. 

SECnos  3068.  When  appellant  may  demand  new  trial  in  appellate  court, 

3069.  Undertaking  to  be  given. 

3070.  Offer  to  compromise  before  return. 

3071.  Proceedings  in  appellate  court. 

3072.  Offer  to  compromise  after  return. 

3073.  Amount  of  costs. 

§   3068.    [Am'd,  1893.]  'When  appellant  may  demand  ne-nr  trial  in  appellate 
court. 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before  the  justice,  and  the  sum, 
lor  which  judgment  was  demanded  by  either  party  in  his  pleading,  exceeds  fifty  dol- 
lars; or  where,  in  an  action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dollars;  the  appellant  may, 
in  his  notice  of  appeal,  except  when  the  appeal  is  to  the  county  court  of  Kings  county, 
demand  a  new  trial  in  the  appellate  court;  and  thereupon  is  entitled  thereto,  whether 
the  defendant  was  or  was  not  present  at  the  trial.  An  appeal  from  a  judgment  of  a 
justice's  court  or  by  a  justice  of  the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns 
in  the  county  of  Kings  must  be  taken  and  disposed  of  in  the  manner  prescribed  in 
article  first  and  section  of  this  chapter  and  title,  and  not  otherwise. 

[See  ante,  p.  354.] 

§   3069.   ITndertaking  to  be  given. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the  time  of  the  service 
of  the  notice  of  the  appeal  upon  the  justice,  give  the  undertaking  required,  by  this 
title,  to  stay  the  execution  of  the  judgment. 

§   3070.    [Am'd,    1895.]    Offer   to   compromise   before   return. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment  for  a  sum  of  money 
only,  either  party  may,  within  fifteen  days  after  service  of  the  notice  of  appeal,  serve 
upon  the  adverse  party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to  be 
rendered  in  the  appellate  court,  in  favor  of  either  party,  for  a  specified  sum.  If  the 
offer  is  not  accepted,  it  cannot  be  proved  upon  the  trial.  If  the  party,  within  ten 
days  after  service  of  the  offer  upon  him,  served  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he  must  file  it,  with  an 
affidavit  of  service  of  the  notice  of  acceptance,  with  the  clerk  of  the  appellate  court, 
who  thereupon  must  enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable  for  costs  of  the  appeal, 
unless  the  recovery  shall  be  more  favorable  to  him  than  the  sum  offered.  If  neither 
party  makes  an  offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict,  report 
or  decision  in  the  appellate  court  is  given,  shall  be  entitled  to  recover  his  costs  upon 
the  appeal.  Costs  when  awarded  according  to  the  provisions  of  this  section  shall  be  in 
amounts  provided  in  section  three  thousand  and  seventy-three  of  this  article. 

§   3071.  Proceedings    in    appellate    court. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expiration  of  ten  days  from 
the  time  of  filing  the  justice's  return,  the  action  is  deemed  an  action  at  issue  in  the 
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appellate  court;   and  all  the  proceedings  therein,  including  the  entry,  enforcement, 
and  review  of  the  judgment,  are  the  same  as  if  the  action  had  been  commenced  in  the 
appellate  court,  except  as  otherwise  specially  prescribed  in  this  chapter. 
[See  ante,  p.  354.] 

§   3072.   Offer    to    compromise    after    return. 

Eeither  party  may,  at  any  time  after  the  action  is  deemed  at  issue  in  the  appellate 
court,  and  before  the  trial,  serve  upon  the  adverse  party,  a  written  offer  to  allow 
judgment  to  be  taken  against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defendants,  against  whom  a 
separate  judgment  may  be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed, 
and  may  proceed  against  the  other  defendants,  as  if  it  had  been  originally  commenced 
against  them  only.  If  the  party  receiving  the  offer,  within  ten  days  thereafter,  serves 
upon  the  adverse  party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of  accept- 
ance; and  thereupon  the  clerk  must  enter  judgment  accordingly.  If  the  offer  is  not 
thus  accepted,  it  cannot  be  proved  upon  the  trial;  and  if  the  party,  to  whom  It  ia 
made,  fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  but  must  pay  costs  from  that  time. 

§   3073.   Amount  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when  awarded,  must  be  as  fol- 
lows, besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen  dollars. 

For  each  term  not  more  than  five,  at  which  the  appeal  is  regularly  on  the  calendar, 
excluding  the  term,  at  which  it  is  tried,  or  otherwise  finally  disposed  of,  ten  dollars. 
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TITLE  IX. 

COSTS. 

Section  3074.  When  prevailing  party  to  recover  costs.     What  costs  allowed. 

3075.  When  neither  party  to  recover  costs. 

3076.  Amount  of  costs  limited. 

3077.  Costs  upon  demurrer. 

3078.  Taxation  of  costs. 

3079.  Increased  costs. 

3080.  Costs  on  judgment  for  one  or  more  defendants. 

3081.  Costs  wrongfully  collected  may  be  recovered  back. 

§   3074.    [Am'd,    1903.]    When   prevailing   party   to   recover   costs.      What 
costs  allowed. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who  recovers  judgment 
in  an  action  in  a  justice's  court,  is  entitled  to  costs;  which  must  be  included  in  the 
judgment.  Costs  consist  of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or  paid  by  him,  as  pre- 
scribed by  law;  and  of  such  other  expenses,  as  a  party  is  entitled  to  include  in  his 
costs,  by  express  provision  of  law.  The  defendant  in  an  action  brought  in  a  justice's 
court  may  require  security  for  costs  to  be  given,  where  the  plaintiff  is  a  foreign  cor- 
poration. So  far  as  practicable,  the  provisions  of  title  three  of  chapter  twenty-one  of 
this  act,  shall  apply  to  the  proceedings  for  requiring  such  security,  the  requisites  of 
the  undertaking  and  the  justification  of  sureties  therein. 

[See  ante,  p.  314.] 

§   3075.    [Am'd,   1909.]   'When  neither  party  to  recover  costs. 

In  either  of  the  following  cases;  costs  shall  not  be  awarded  to  either  party,  but  each 
party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  in  the  absence  of  the  justice  for  more  than  one 
hour,  after  the  summons  is  returnable,  or  after  the  time  to  which  the  trial  has  been 
adjourned. 

2.  Where  the  justice  is  disqualified,  for  a,  reason  specified  in  section  fifteen  of  the 
judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the  defendant  is  an 
infant,  for  whom  a  guardian  ad  litem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff  recovers  a  chat- 
tel, or  part  of  a  chattel,  or  the  value  thereof,  and  the  defendant  also  recovers  a  chat- 
tel, or  part  of  a  chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff,  or  the 
value  thereof.  The  plaintiff  is  entitled  to  costs,  where  both  parties  recover,  as  speci- 
fied in  this  subdivision,  unless  the  chattel,  for  which  the  defendant  recovers,  has  been 
replevied  and  delivered  to  the  plaintiff. 

§   3076.    [Am'd,    1895.]    Amount  of  costs   limited. 

The  sum  to  be  awarded  as  costs,  to  the  prevailing  party,  except  where  it  is  other- 
wise specially  prescribed  by  law,  is  limited  as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses,  where,  upon  the 
trial  of  an  issue  of  fact  or  of  law,  either  party  recovers  damages  to  the  amount  of 


410  CODE  OF  CIVIL  PEOCEDURE. 

fifty  dollars  or  more,  or  one  or  more  chattels,  the  value  of  which,  as  fixed,  together 
with  the  damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if  the  defendant 
recovers  judgment,  the  sum  for  which  the  plaintiff  demanded  judgment,  was  fifty  dol- 
lars or  more,  or  the  value  of  all  the  chattels,  to  recover  which  the  action  was  brought, 
was  stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the  fees  of  witnesses, 
attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum  specified  in  this  section, 
to  the  fees  and  expenses  allowed  by  law  for  a  commission  issued  to  examine  a  witness 
not  residing  in  the  county  or  in  an  adjoining  county;  and  for  each  adjournment  exceed- 
ing one,  which  was  granted  upon  the  application  of  the  party  against  whom  the  judg- 
ment is  rendered. 

§    3077.    Costs  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the  costs  of  the  trial  must 
be  included  therein;  otherwise  costs  are  not  allowed  upon  the  trial  of  a  demurrer. 

§   3078.   Tasation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  his  docltet-book,  the  items 
of  costs,  which  were  allowed  by  him.  Before  any  item  of  costs  is  thus  allowed,  other 
than  a  fee  to  the  justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable  who 
has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with  the  justice,  the  party  must 
show,  by  his  oath,  or  that  of  his  attorney,  to  the  satisfaction  of  the  justice  that  the 
item  was  actually  and  legally  paid  or  incurred. 

§   3079.   Increased  costs. 

Increased  costs  must  be  awarded  in  favor  of  the  defendant,  in  an  action  in  a  justice's 
court,  in  a  case,  and  increased  at  the  rate,  specified  in  section  3258  of  this  act. 

§   3080.   Costs  on  judgment  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendants,  not  united  in  interest,  who  make 
separate  defences  by  separate  answers,  if  the  plaintiff  fails  to  recover  judgment  against 
all,  the  justice  must  award  costs  to  those  who  have  judgment  in  their  favor. 

§   3081.   Costs  trrongfnlly  eoUected  may  be  recovered  back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of  costs  than  is  allowed 
by  law,  or  an  improper  item  of  costs  or  fees,  and  the  same  is  collected;  the  person  from 
whom  it  was  collected  may,  notwithstanding  the  judgment,  recover  from  the  justice 
who  has  received  it,  the  amount  thereof,  with  interest. 
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TITLE  X. 

ACTION  ON   SPECIAl  PBOCEEDING,  BELATINQ  TO  AN  ANIMAL  STRAYING  UPON  THE  HIGHWAY. 

Section  3082.  Action  against  person  suffering  animals  to  stray. 

3083.  Penalties  to  be  recovered. 

3084.  Certain  ofBcers  to  seize  animals  straying. 

3085.  When  private  person  may  seize  such  animals. 

3086.  Officer  or  person  seizing  to  present  petition. 

3087.  Precept  thereupon. 

3088.  Id.;  how  served. 

3089.  Proof  of  service  of  precept. 

3090.  Answer;  trial. 

3091.  Decision  in  favor  of  petitioner;  warrant  to  sell;  execution  thereof. 
3098.  Application  of  proceeds  of  sale. 

3093.  Disposition  of  surplus. 

3094.  Id.;  when  no  claim  made  within  a  year. 

3095.  Order  upon  claim  for  surplus;  appeal  therefrom. 

3096.  Proceedings  upon  decision  in  favor  of  person  answering. 

3097.  Demand  of  possession  before  trial.    Proceedings  thereupon. 

3098.  Id. ;  when  animal  wilfully  set  at  large  by  third  person. 

3099.  Action  by  owner  in  such  a  case. 

3100.  Action  by  petitioner  and  by  officer. 

3101.  Demand  of  possession  after  final  order  and  before  sale. 

3102.  Order  upon  demand  of  possession;  appeal  therefrom. 

3103.  Id. ;  stay  of  proceedings. 

3104.  Appeal  from  final  order. 

3105.  Id.;  by  claimant;  stay  of  proceedings  and  delivery  of  possession. 

3106.  Proceedings  upon  affirmance. 

3107.  Limitation  of  action  for  seizing  animals. 

3108.  Certain  actions  cannot  be  maintained. 

3109.  Where  several  animals  are  trespassing,  damages  are  entire.    Proceedings 

in  such  cases. 

3110.  Proceedings  in  other  cases,  where  there  are  different  owners. 

3111.  Surplus,  where  there  are  different  owners. 

3112.  When  one  action,  etc.,  supersedes  any  other. 

3113.  Eights  of  officer  when  private  person  fails  to  prosecute. 

3114.  Person  having  a  special  property  deemed  owner. 

3115.  Agent  may  act  for  his  principal. 
[See  ante.  Chapter  XVIII.] 

§   3082.   Action  against  person  suffering  animals  to  stray. 

Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses,  colts,  asses,  mules, 
swine,  sheep,  or  goats,  to  run  at  large,  or  to  he  herded  or  pastured,  in  a  public  street, 
highway,  park  or  place,  elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  pen- 
alties specified  in  the  next  section;  and  any  resident  of  the  town,  or  the  officer  to 
whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  or  the  overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  running  at  large,  herded,  or  pas- 
tured, may  maintain  an  action  against  him,  in  a  justice's  court,  held  in  that  town  or 
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district,  to  recover  the  penalty  or  penalties  so  incurred.  Where  the  action  is  brought 
by  a  private  person,  the  justice  must  pay  the  proceeds  of  an  execution,  issued  upon  a 
judgment  therein  in  favor  of  the  plaintiff,  after  deducting  the  costs,  to  the  officer, 
who  might  have  brought  the  action,  as  prescribed  in  this  section,  to  be  applied  by  him 
to  the  support  of  the  poor  within  his  toWn  or  district. 
[See  ante,  p.  342.] 

§   3083.   Penalties  to  be  recovered. 

If  the  plantiff  recovers  judgment,  in  an  action  brought  as  prescribed  in  the  last 
section,  the  justice  must  award  to  him  the  following  sums,  by  way  of  penalties,  besides 
the  costs  of  the  action. 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one  action,  although  it 
exceeds  the  sum,  for  which  a  justice  can  render  a  judgment  in  an  ordinary  action. 

§   3084.   Certain  officers  to  seize  animals  straying. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or  goats  are 
found  running  at  large,  or  being  herded  or  pastured,  in  a  public  street,  highway,  park, 
or  place,  elsewhere  than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or,  if 
they  are  so  found  within  an  incorporated  village,  the  street  commissioner  thereof, 
having  personal  knowledge  or  being  notified  of  the  fact,  must  immediately  seize  the 
animal  or  animals,  and  keep  it  or  them  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

§   3085.   When  private  person  may  seize  such  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last  section,  then  running 
at  large,  or  being  herded  or  pastured,  in  a  public  street,  highway,  park,  or  place,  else- 
where than  in  a  city,  bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having  entered  thereupon  from 
such  a  public  street,  highway,  park,  or  place.  The  person  making  the  seizure,  must 
keep  the  animal  or  animals  seized,  in  his  possession,  until  disposed  of  as  prescribed  in 
the  following  sections  of  this  title. 

§   3086.   Officer  or  person  seizing  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals,  as  prescribed  in  either 
of  the  last  two  sections,  must  immediately  file,  with  a  justice  of  the  peace  of  the  town 
in  which  the  seizure  was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections;  briefly  describing  the 
animal  or  animals  seized;  stating  either  the  name  of  the  owner,  or  that  his  name  ia 
not  known  to  the  petitioner,  and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the  animal  or  animals  seized, 
and  the  application  of  the  proceeds  thereof,  as  prescribed  in  this  title.  Where  the 
petition  alleges,  that  any  animal  or  animals  seized,  were  then  trespassing  upon  real 
property  owned  or  occupied  by  the  petitioner,  it  must  state  the  amount  of  the  damages, 
if  any,  which  the  petitioner  has  sustained  thereby.  In  that  case,  the  decision  of  the 
justice,  or,  where  the  issues  are  tried  by  a  jury,  the  verdict  muet  fix  the  amount  of  the 


[See  ante,  p.  342.] 

§   3087.   Precept  therenpon. 

Upon  the  presentation  of  the  petition,  the  justice  must  issue  a  precept  under  his 
hand;  directed  to  the  owner,  if  his  name  is  stated  in  the  petition,  or,  if  it  is  not  stated. 
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directed  generally  to  all  persons  having  an  interest  in  the  animal  or  animals  seized; 
briefly  reciting  the  substance  of  the  petition;  describing  the  animal  or  animals  seized, 
and  requiring  the  person  or  persons,  to  whom  the  precept  is  directed,  to  show  cause 
before  the  justice,  at  a  time  and  place  specified  therein,  not  less  than  ten  nor  more 
than  twenty  days,  after  the  issuing  of  the  precept,  why  the  prayer  of  the  petition  should 
not  be  granted. 
[See  ante,  p.  343.] 

§   3088.   Id.;  how  served. 

The  precept  must  be  served  upon  the  person,  to  whom  it  is  directed  by  his  name, 
within  the  same  time,  and  in  like  manner  as  a  summons  is  required  to  be  served,  as 
prescribed  in  section  2910  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  in  the  animal  or  animals  seized,  it  may  be  served  by  a  constable  of 
the  town,  or  by  an  elector  thereof,  specially  authorized  to  do  so  by  a  written  indorse- 
ment upon  the  precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof  in  at 
least  six  public  and  conspicuous  places  in  the  town  where  the  seizure  was  made;  one 
of  which  places  must  be  the  nearest  district  school  house,  oi",  if  the  seizure  was  made 
within  an  incorporated  village,  having  schools  in  charge  of  a  board  of  education,  a 
building  in  which  such  a  school  is  kept.  Each  copy  must  be  so  posted,  within  two  days 
after  the  precept  is  issued.  Where  the  precept  is  directed  to  a,  person  by  his  name, 
and  proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice,  that  it  cannot,  with 
reasonable  diligence,  be  personally  served  upon  that  person,  within  the  county,  at 
least  six  days  before  the  return  day  thereof,  the  justice  may,  by  a  written  order,  direct 
that  service  thereof  be  made,  by  posting  copies  thereof,  at  least  five  days  before  the 
return  day,  as  prescribed  in  this  section;  in  which  ease,  service  thereof  may  be  made 
accordingly. 

§   3089.   Proof  of  service  of  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expiration  of  the  time  speci- 
fied in  section  2893  of  this  act,  the  petitioner  must,  unless  the  precept  is  directed  to  a 
person  by  his  name,  and  he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a,  constable,  either  personally  or  by 
posting,  his  written  return  upon  the  precept  is  sufficient  proof  of  the  facts  relating  to 
the  service,  as  stated  therein.  If  it  was  served  by  a  private  person,  proof  of  service 
must  be  made  by  affidavit. 

[See  ante,  p.  343.] 

§    3090.    Answer;  trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized,  may  appear  upon 
the  return  of  the  precept,  and  thereby  make  himself  a  party  to  the  special  proceeding. 
The  person  so  appearing  may,  upon  the  return  of  the  precept,  file  a  written  answer, 
subscribed  by  him  or  his  attorney,  and  verified  by  the  oath  of  the  person  subscribing 
it,  denying,  absolutely  or  upon  information  and  belief,  one  or  more  material  allegations 
contained  in  the  petition.  His  answer  must  also  set  forth  his  interest  in  the  animal  or 
animals  seized.  The  subsequent  proceedings  must  be  the  same  as  in  an  action  in  a 
justice's  court,  wherein  an  issue  of  fact  has  been  joined,  except  as  otherwise  specially 
prescribed  in  this  title. 

§   3091.   Decision    in    favor    of    petitioner;     warrant    to    sell;     execution 
thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  justice,  or  the  verdict 
of  the  jury,  where  the  issues  were  tried  by  a  jury,  is  in  favor  of  the  petitioner,  the 
justice  must  make  a  final  order,  directing  the  sale  of  the  animal  or  animals  seized. 
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and  the  application  of  the  proceeds  thereof,  as  prescribed  in  this  title.  Thereupon 
the  justice  must  issue  a  warrant,  under  his  hand,  directed  generally  to  any  constable 
of  the  county,  commanding  him  to  sell  the  animal  or  animals  seized,  at  public  auction, 
for  the  best  price  which  he  can  obtain  therefor;  and  to  make  return  thereof  to  the 
justice,  at  a  time  and  place  therein  specified,  not  less  than  ten  nor  more  than  twenty 
days  thereafter.  The  sale  must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a 
sale  of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the  peace;  and  the 
constable  must  make  return,  as  required  by  the  warrant,  and  must  pay  the  proceeds  of 
the  sale  to  the  justice,  deducting  therefrom  his  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 
[Id.] 

§   3092.   Application  of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  justice,  at  the  same  rate 
as  the  costs  of  an  action  brought  before  him,  including  the  justice's  fees  in  such  an 
action;  and  also  the  fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his  own  use,  a  fee  of  one 
dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the  officer,  or  other  person 
making  the  seizure,  the  following  fees,  for  the  seizure  of  each  animal  seized  and  sold,  to 
wit:  one  dollar  for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox,  cow,  or 
calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine;  together  with  a  reasonable 
compensation,  fixed  by  him,  for  the  care  and  keeping  of  each  animal,  from  the  time  of 
the  seizure  to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was  seized,  while 
trespassing  upon  real  property  owned  or  occupied  by  the  petitioner,  the  damages  sus- 
tained by  the  petitioner  in  consequence  thereof,  as  ascertained  by  the  decision  of  the 
justice,  or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the  officer,  to  whom  a  fine  or 
penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section  2875  of  this 
act,  the  following  penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each  sheep  or  goat,  seized 
and  sold;  which  penalties  must  be  received  by  the  officer,  for  the  benefit  of  the  poor 
of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person  or  persons  entitled 
thereto,  as  prescribed  in  the  following  sections  of  this  title. 

§    3093.    Disposition   of  surplus. 

Any  person  may,  within  ten  days  after  the  return  of  "the  warrant,  file,  with  the 
justice,  a  written  claim  to  the  surplus  of  the  proceeds  of  the  sale,  or  to  any  part 
thereof.  On  the  eleventh  day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holi- 
day, on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  public  holiday,  the 
justice  must  proceed  to  inquire  into  the  claims  so  filed;  and,  for  the  purpose  of  deter- 
mining them,  he  must  hear  the  allegations  and  proofs  of  each  claimant;  and  he  may 
issue  subpoenas,  as  upon  the  trial  of  an  action.  He  may,  upon  the  application  of  any 
claimant,  and  for  good  cause  shown,  adjourn  the  hearing,  from  time  to  time,  but  not 
more  than  thirty  days  in  all.  After  hearing  the  allegations  and  proofs  of  all  the 
claimants,  he  must  decide  the  claims,  and  enter  an  order  accordingly  If  no  claim  is 
filed;  or  if  the  right  to  the  surplus  money,  or  any  part  thereof,  is  not  established,  to 
the  satisfaction  of  the  justice,  as  prescribed  in  this  section;  any  person,  whose  claim 
was  not  determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any  time  before  the 
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expiration  of  a  year  from  the  return  of  the  warrant;  and,  thereupon,  the  justice  must 
proceed,  as  prescribed  in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

§   3094.   Id.;  when  no  claim  made  i^thin  a  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  warrant,  any  portion  of  the 
surplus  remains,  a  claim  to  which  has  not  been  established  to  the  satisfaction  of  the 
justice,  pursuant  to  the  provisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act;  and,  thereupon,  all  persons  are 
forever  barred  from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in  the  last 
section,  remains  undetermined  at  the  expiration  of  the  year,  the  justice  must  deter- 
mine it  within  ten  days  thereafter;  and,  for  that  purpose,  he  must  retain  the  surplus 
in  his  hands  until  the  determination. 

§   3095.   Order  upon  claim  for  snrplns;  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in  the  last  two  sections, 
may  be  taken  to  the  county  court,  by  a  claimant,  within  ten  days  after  the  making  of 
the  order,  as  from  a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to  the 
claim;  and  the  proceedings  thereupon  are  the  same,  except  that  an  undertaking  is  not 
necessary  for  any  purpose.  Upon  such  an  appeal,  each  other  claimant,  whose  interest 
is  affected  by  the  order  appealed  from,  must  be  made  a  respondent.  If  there  is  no  such 
claimant,  the  officer  entitled  to  the  surplus  must  be  made  respondent;  but  costs  cannot 
be  awarded  against  him,  unless  he  appears  upon  the  appeal;  in  which  case,  the  costs 
are  in  the  discretion  of  the  appellate  court.  Where  an  appeal,  taken  as  prescribed  in 
this  section,  is  perfected,  the  county  judge  may,  in  his  discretion,  make  an  order  extend- 
ing the  time,  within  which  payment  of  the  surplus  must  be  made,  as  prescribed  in  the 
last  section,  and  staying  payment  accordingly.  Unless  such  an  order  is  made,  and  a 
copy  thereof  is  served  upon  the  justice,  payment  must  be  made  as  prescribed  in  the 
last  section,  notwithstanding  the  appeal;  and  upon  proof  of  the  payment,  the  appeal 
must  be  dismissed.  Where  an  appeal  is  taken  to  the  supreme  court,  from  the  deter- 
mination of  the  county  court,  the  county  judge,  or  a  justice  of  the  supreme  court  may 
make  a  like  order,  and  with  like  effect. 

§    3096.    Proceeding  npon  decision  in  favor  of  person  ansurering. 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where  the  issues  are  tried 
by  a  jury,  is  in  favor  of  the  person  answering,  it  must  fix  the  value  of  each  animal 
seized.  If  the  justice  or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages  sustained  by  the  person 
answering,  by  means  of  the  seizure  and  detention.  The  justice  must  thereupon  make 
a  final  order,  awarding  to  the  person  so  answering,  the  return  of  the  animal  or  animals 
so  seized,  or  the  value  thereof  if  a  return  cannot  be  had;  together  with  his  costs,  at 
the  rates  allowed  by  law  in  an  action  brought  before  him  to  recover  a  chattel;  and, 
also,  twice  the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant  must  be 
issued  by  the  justice  to  a  constable,  to  the  same  effect,  as  an  execution  issued,  in  an 
action  to  recover  a  chattel,  upon  a  judgment  in  favor  of  the  defendant,  where  the 
chattel  has  not  been  delivered  to  him;  and  each  provision  of  this  chapter,  relating  to 
a  judgment  and  an  execution  in  such  a  case,  applies  to  a  final  order  made,  and  a  war- 
rant issued  thereupon,  as  prescribed  in  this  section. 

§   3097.   Demand   of   possession   before   trial.      Proceedings   thereupon. 

At  any  time  after  the  precept  is  issued,  and  before  the  commencement  of  the  trial, 
the  owner  of  any  animal  seized  may  file  with  the  justice  a  written  demand  of  the  pos- 
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possession  thereof.     Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  must  pay  the  justice,  for  the  use  of  the  petitioner,  the  costs  of  the  proceedings, 
to  the  time  of  filing  the  demand,  as  prescribed  in  subdivision  first  of  section  3092  of 
this  act,  and,  also,  the  sums  payable  on  account  of  each  animal,  whereof  possession  is 
so  demanded,  as  prescribed  in  subdivision  third  of  the  same  section;  which  sums  must 
be  fixed  by  the  justice,  after  hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each  animal,  whereof  pos- 
session is  so  demanded. 

3.  If  the  petitioner  is  an  ofiicer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  2876  of  this  act,  the  claimant  must  also  pay 
to  the  justice,  for  the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  justice,  by  affidavit  or 
other  competent  evidence,  that  he  is  the  owner  of  each  animal,  whereof  possession  is 
so  demanded.  Each  person  who  has  appeared  must  have  notice  of,  and  may  oppose,  the 
claim. 

[See  ante,  p.  344.] 

§   3098.   Id.;  when  animal  wilfully  set  at  large  by  third  person. 

But  where,  in  a  case  specified  in  the  last  section,  the  person  filing  a  demand,  presents 
therewith  to  the  justice  suificient  proof,  by  afiidavit  or  otherwise,  that  the  running  at 
large,  herding,  pasturing,  or  trespassing,  by  reason  whereof  the  animal  or  animals, 
of  which  he  demands  possession,  were  seized,  was  caused  by  the  wilful  act,  intended  to 
effect  that  object,  of  a  person  other  than  the  owner;  and  also  makes  the  proof  specified 
in  subdivision  fourth  of  that  section;  he  is  entitled  to  possession,  pursuant  to  his 
demand,  upon  paying  to  the  petitioner,  or  to  the  justice  for  his  use,  a  reasonable  sum, 
to  be  fixed  by  the  justice,  after  hearing  the  allegations  and  proofs  of  the  parties,  as 
compensation  for  the  care  and  keeping  of  the  animal  or  animals,  whereof  possession  is 
so  demanded,  and  without  paying  any  other  sum,  specified  in  the  last  section. 

§   3099.   Action  by  owner  in  such  a  case. 

The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act  specified  in  the  last 
section,  may  recover,  in  an  action  against  the  person  who  committed  it,  all  damages 
sustained  by  him,  in  consequence  thereof,  including  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  prescribed  in  the  last  section;  and,  in  addition  thereto, 
the  sum  of  twenty  dollars  for  each  animal  seized. 

§   3100.   Action  by  petitioner. 

Where  the  possession  of  an  animal  has  been  delivered,  as  prescribed  in  the  last  section 
but  one,  an  action  may  also  be  maintained,  by  the  petitioner  in  the  special  proceedings 
before  the  justice,  against  the  person  who  committed  the  wilful  act,  to  recover,  in 
addition  to  all  other  damages  sustained  by  the  plaintiff  in  consequence  of  the  wilful 
act,  all  sums,  to  which  the  plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale  as  prescribed  in  section  3092  of  this  act,  other  than  the  compensation  paid  for  the 
oare  and  keeping  of  the  animal.  In  the  like  case,  if  the  petitioner  is  a  private  person, 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  pre- 
scribd  in  section  2875  of  this  act,  may  maintain  an  action  against  the  person,  who 
committed  the  wilful  act,  to  recover  the  penalties  to  which  the  plaintiff  would  have 
been  entitled,  out  of  the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision.  Neither 
of  the  actions  specified  in  this  or  the  last  section  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  either  of  the  others. 
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§    3101.   Demand  of  possession  after  final  order  and  before  sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as  prescribed  in  section 
3097  of  this  act,  who  did  not  appear  upon  the  return  of  the  precept,  or  upon  the  trial, 
may  file,  with  the  justice,  a  written  demand  for  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time  appointed  for  the  sale;  and, 
thereupon,  he  is  entitled  to  the  possession,  upon  complying  with  the  following  terms: 

1.  He  must  furnish,  by  affidavit  or  other  competent  evidence,  a  sufficient  excuse,  to 
the  satisfaction  of  the  justice,  for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of  section  3097  of  this  act; 
except  that  it  is  necessary  for  him  to  pay  only  one-half  of  the  justice's  fee,  as  pre- 
scribed in  subdivision  second  of  that  section;  and  one-half  of  the  fees  payable  to  tlie 
petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in  subdivision  third  of  section 
3092  of  this  act. 

§   3102.   Order  upon  demand  of  possession;  appeal  therefrom. 

Where  a  demand  for  the  return  of  the  possession  of  an  animal  is  filed,  as  prescribed 
in  either  of  the  last  five  sections,  the  justice  must,  at  the  request  of  either  party 
thereto,  make,  and  enter  in  his  minutes,  an  order  determining  the  same.  An  appeal 
from  such  ail  order  may  be  taken  to  the  county  court,  by  the  person  making  the  demand, 
or  by  either  party  to  the  special  proceeding,  at  any  time  before  the  final  order  in  the 
special  proceeding  is  made;  and  each  person  or  party  so  entitled  to  appeal,  must  be 
made  a  respondent  upon  an  appeal  taken  by  one  of  the  others.  The  appeal  must  be 
taken  in  like  manner,  as  an  appeal  from  a  judgment  of  the  justice  in  an  action  to 
recover  a  chattel;  and  the  proceedings  thereupon  are  the  same,  except  as  otherwise 
prescribed  in  the  next  section. 

[See  ante,  p.  344.] 

§   3103.   Id.;  stay  of  proceedings. 

An  appeal  from  an  order,  specified  in  the  last  section,  is  not  eff'ectual  for  any  pur- 
pose, unless  the  appellant  procures  from  the  county  judge,  an  order  directing  a  stay 
of  the  proceedings  upon  the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the  appeal.  The  order 
may  be  granted  or  refused,  in  the  discretion  of  the  county  judge,  or  granted  upon  such 
terms,  as  to  security  or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given,  in  his  discretion. 

§   3104.   Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  as  prescribed  in  this 
title,  an  appeal  therefrom  may  be  taken  by  the  petitioner,  or  by  the  person  answering, 
in  like  manner  as  an  appeal  from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animals,  and  the  proceedings  there- 
upon are  the  same,  except  as  otherwise  prescribed  in  the  next  section 

§   3105.   Id,;  hy  claimant;  stay  of  proceedings  and  delivery  of  possession. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  last  section,  by  the  person 
answering,  is  not  effectual  for  any  purpose,  unless  the  appellant  files,  with  the  notice 
of  appeal,  an  order  of  the  county  judge,  or,  if  he  is  absent  from  the  county,  of  a  justice 
of  the  supreme  court,  reciting  that  the  appeal  has  been  perfected,  and  that  security 
has  been  given  thereupon,  as  prescribed  in  this  section,  and  directing  a  stay  of  pro- 
ceedings upon  the  final  order  appealed  from,  and  that  the  possession  of  the  animal  or 
animals  seized  be  delivered  to  the  appellant.  The  order  can  be  made  only  where  an 
undertaking  is  given  by  the  appellant,  as  required  for  the  purpose  of  perfecting  the 
appeal  from  a  judgment,  and  staying  the  execution  thereof;  and  also  an  undertaking, 
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in  the  same  or  another  instrument,  to  the  effect  that,  if  the  final  order  appealed  from 
is  aflSrmed,  or  if  the  appeal  is  dismissed,  the  appellant  will  pay  all  sums  which  the 
justice  awards  against  him,  upon  the  hearing  after  the  determination  of  the  appeal, 
as  prescribed  in  the  next  section,  not  exceeding  a  sum  specified  therein;  which  must 
be,  at  least,  twice  the  amount  of  all  the  sums,  which  might  be  deducted  from  the  pro- 
ceeds of  the  sale,  as  prescribed  in  section  3092  of  this  act.  The  sum  must  b«>  fixed, 
and  the  undertaking  must  be  approved,  by  the  judge  who  granted  the  order.  Upon 
filing  the  order  with  the  justice,  the  appellant  is  forthwith  entitled  to  the  possession 
of  the  animal  or  animals  seized. 

§    3106.    Proceedings  npon  affirmance. 

If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal  taken  by  the  person 
answering,  the  county  court  must  appoint  a  time  and  place,  at  which  the  justice  must 
fix  the  sums  payable  by  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time,  not  exceeding  three  days 
after  the  time  so  appointed.  The  justice  must  fix  the  sums  so  payable,  as  if  a  warrant 
for  the  sale  of  the  animals  seized  had  been  returned,  and  the  proceeds  thereof  paid 
to  him  by  the  constable,  as  prescribed  in  section  3092  of  this  act.  The  undertaking 
xipou  the  appeal  inures  the  benefit  of  each  officer,  to  whom  any  sum  is  payable,  as  pre- 
scribed in  that  section;  and  with  respect  to  any  of  those  sums,  the  respondent  is  a 
trustee  for  the  officer  entitled  thereto. 

§    3107.   Limitation  of  action  for  seizing  animals. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  running  at  large,  or  was 
being  herded  or  pastured,  or  was  trespassing,  contrary  to  the  provisions  of  this  title 
and  the  officer  or  other  person  making  the  seizure,  immediately  files  his  petition,  and 
diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an  action,  to  recover  the 
animal  so  seized,  or  to  recover  damages  for  the  seizure,  or  for  any  act  subsequent 
thereto,  must  be  commenced  within  one  year  after  the  cause  of  action  accrues. 

§   3108.    Certain  actions  cannot  be  maintained. 

A  person,  to  whom  a.  precept  was  directed  by  his  name,  and  who  was  personally 
served  therewith,  or  a  person  who  has  appeared  and  answered  in  the  special  proceed- 
ing, or  demanded  the  return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting  by  his  command,  or  in  his 
aid,  in  a  case  specified  in  the  last  section.  But,  except  as  specified  in  this  section,  the 
owner  of  an  animal  seized  or  detained,  imder  color  of  any  provision  of  this  title,  may 
maintain  an  action  to  recover  the  animal,  or  its  value,  or  damages,  for  the  seizure  or 
detention,  or  for  any  unlawful  act  subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at 
the  time  of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or  trespassing,  as 
the  case  may  be  as  specified  in  the  foregoing  provisions  of  this  title. 

§   3109.   Where  several  animals  are  trespassing,  damages  are  entire.    Pro- 
ceedings in  such  cases. 

For  the  purpose  of  determining  the  damages  sustained  by  the  petitioner,  where  two 
or  more  animals  are  found  simultaneously  trespassing  upon  real  property,  owned  or 
occupied  by  him,  all  the  damage  done,  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is  entire,  and  must  be 
enforced  against  all  the  animals,  and  the  proceeds  of  the  sale  thereof.  Where  different 
persons,  who  are  known,  own  different  animals  seized,  the  precept  must  be  directed  to 
all  of  them  by  their  names.  If  one  or  more  of.  the  owners  are  known,  and  the  others 
are  unknown,  and  cannot  be  ascertained  with  reasonable  diligence,  the  precept  must 
be  directed  to  each  known  owner,  by  his  name,  and,  also  generally  to  all  persons  having 
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an  interest  in  those  animals,  the  owners  of  which  are  unknown.  In  a  case  specified  in 
this  section,  a  demand  of  the  possession  of  an  animal  seized  cannot  be  made,  as  pre- 
scribed in  section  3097  or  3101  of  this  act,  unless  it  is  made  with  respect  to  all  the 
animals  seized,  and  by  persons  entitled  to  the  possession  of  all  of  them.  But  a 
separate  demand  may  be  made,  as  prescribed  in  section  3098  of  this  act,  by  each  owner 
of  one  or  more  animals  seized;  in  which  case,  if  possession  is  delivered  to  him,  as  pra. 
scribed  in  that  section,  the  petitioner's  remedy  for  his  damages  is  the  same,  with 
respect  to  the  animal  or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession  is  so  delivered,  had  not 
been  trespassing  upon  the  property. 

§   3110.   Proceedings  in  other  cases,  irhere  there  are  different  ovners. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized,  were  trespassing  upon 
real  property  owned  or  occupied  by  him,  and  different  persons  own  different  animals 
seized,  a  separate  special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  two  or  more  owners,  with  respect  to  the  animals  owned 
by  Mm  or  them.  Or  the  proceedings  may  be  taken  against  all  the  owners  jointly; 
in  which  case,  each  person  to  whom  the  precept  is  directed  by  his  name,  and  each 
person  having  an  interest  in  an  animal  seized,  has  the  same  right  to  demand  the  pos- 
session of  the  animal  owned  by  him,  and  the  same  right  to  answer  separately,  as  if  the 
special  proceeding  was  against  him  separately;  and  the  final  order  may  be  In  favor  of 
one  or  more  of  the  persons  so  answering,  with  respect  to  the  animal  or  animals  owned 
by  him  or  them,  and  for  his  or  their  costs;  and  against  the  remainder  of  the  persona 
answering,  or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  remainder  of  the 
animals,  in  like  manner,  as  if  the  former  persons  had  not  answered,  or  had  not  been 
named  in  the  precept.  But  the  person,  first  making  a  demand  of  the  possession  of  any 
animal  seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  the  person,  subse- 
quently making  a  demand,  is  excused  from  the  payment  of  any  costs,  except  those 
which  have  accrued  since  the  former  demand. 

§    3111,    Surplus  where  there  are  different  owners. 

Where  proceedings  are  taken  jointly  against  different  persons,  who  own  different 
animals  seized,  as  prescribed  in  either  of  the  last  two  sections,  the  surplus,  remaining 
in  the  justice's  hands,  must  be  distributed  between  them,  in  proportion  to  the  value 
of  the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any  owner  may  claim 
separately  his  proportion  of  the  surplus;  and  sections  3093  and  3094  of  this  act  apply 
to  a  claim  made,  and  to  the  disposition  of  the  surplus  arising,  as  prescribed  in  this 
section. 

§   31112.   When  one  action,  etc.,  supersedes  any  other. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person,  are  authoriezd,  by 
this  title,  to  bring  an  action,  or  to  seize  an  animal,  and  take  the  proceedings  prescribed 
in  this  title  for  the  disposition  thereof,  the  commencement  of  an  action,  or  the  seizure 
of  the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the  others  to  bring 
such  an  action,  or  to  make  such  a  seizure,  with  respect  to  the  animal  seized,  or  in 
question  in  the  action.  But  the  justice  may,  in  his  discretion,  allow  an  officer  or  other 
person,  who  is  interested  in  the  recovery,  or  in  the  application  of  the  proceeds  of  the 
sale,  to  appear  in  the  action  or  special  proceeding,  for  the  purpose  of  protecting  his 
interest,  and  to  take  such  part  in  the  proceedings  therein  as  the  justice  thinks  proper. 

§   3113.   Rights  of  officer  Trhen  private  person  fails  to  prosecute. 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in  this  title,  and  the 
possession  of  an  animal  seized  is  abandoned  by  him,  without  filing  a  petition;    or 
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where  an  action,  brought  by  a  private  person,  as  prescribed  in  this  title,  is  settled  or 
discontinued  by  the  plaintiff;  the  oflScer,  to  whom  a  penalty  is  payable,  as  prescribed 
in  section  3083  of  this  act,  or  in  subdivision  fourth  of  section  3092  of  this  act,  may, 
unless  he  has  assented  to  the  abandonment,  settlement,  or  discontinuance,  maintain 
an  action  against  the  owner  of  the  animal  in  question  to  recover  the  penalty  so  payable 
to  him;  and,  upon  proof  of  the  facts,  which  would  have  entitled  the  plaintiff  in  the 
former  action,  or  the  petitioner  in  the  special  proceeding,  to  recover,  he  is  entitled 
to  judgment  accordingly. 

§   3114.   Person  having  a  special  property  deemed  ovner. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  possession  of  an  animal, 
as  against  the  general  owner  thereof,  by  virtue  of  a  special  property  therein,  he  is 
deemed,  for  all  the  purposes  of  this  title,  the  owner  thereof. 

§   3115.   Agent  may  act  for  his  principal. 

The  duly  authorized  agent  of  the  owner  or  person  entitled  to  the  possession  of  an 
animal,  as  specified  in  the  last  section,  may  in  his  own  name,  answer,  make  any 
demand,  or  take  any  other  proceeding,  which  the  owner  or  person  so  entitled  to  take,  as 
prescribed  in  this  title. 
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TITLE  XL 

PBOnSIONS   SPECIAIXT  EELATIN6  TO   COUKTS   OF   JUSTICES   OF  THE  PEACE  IN   THE  CITT   OP 

BEOOKLYN. 

[Unrepealed  sections.] 

§   3121.   Interpreter    for    police    court,    and    for    first,    second    and    third 
districts. 

There  is  an  interpreter  for  the  police  court  of  the  city  of  Brooklyn,  and  the  justices' 
courts  of  the  first,  second  and  third  districts  of  that  city,  who  is  appointed,  and  may 
be  removed  at  pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them.  He  is 
entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§   3122.   Id.;   for  fourth  and  fifth  districts. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth  and  fifth  districts  of 
the  city  of  Brooklyn,  who  is  appointed,  and  may  be  removed  at  pleasure,  by  the  justices 
of  the  peace  of  those  districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

§   3123.   Id.;   for  sisth  district. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  district  of  the  city  of 
Brooklyn,  who  is  appointed  by  the  justice  of  the  peace  of  that  district,  subject  to 
confirmation  by  the  common  council,  and  may  be  removed  by  that  justice  at  his 
pleasure.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

§   3124.   Common  council  may  appoint  additional  interpreters. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it  deems  it  necessary,  upon 
the  request  of  a  justice,  appoint  one  or  more  interpreters  for  justices'  courts  in  that 
city,  in  addition  to  those  provided  for  in  the  last  three  sections;  fix  their  salaries; 
and  prescribe  the  court  or  courts  which  they  must  attend.  An  officer,  so  appointed, 
may  be  removed  by  the  common  council,  for  cause. 

§   3125.   Common  council  to  designate  attendants,  etc. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one  or  more  policemen, 
or  constables,  to  attend  each  of  the  justices'  courts  in  that  city.  The  common  council 
may,  by  ordinance  or  otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  perquisites,  as  it  deems 
proper. 

§   3133.   Application  of  other  provisions.    Holding  court  open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice  of  the  peace  of  Kings 
county;  and  each  provision  of  this  act,  relating  to  the  proceedings  before  a  justice 
of  the  peace  of  a  town,  applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each  of  those  justices  must 
hold  his  court  open,  from  nine  o'clock  in  the  morning,  until  three  o'clock  in  the 
afternoon. 
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TITLE  XII. 

inSCELIANEOUS  PBOVISIONS. 

SECTioif  3134.  Mode  of  application  of  certain  provisions  of  thia  act. 

3135.  General  requisites  of  mandates. 

3136.  Eeward  to  constable  forbidden. 

3137.  Justice  or  constable  not  to  buy  claim,  etc. 

3138.  Penalty. 

3139.  Violation  of  preceding  sections  a  defence  of  action. 

3140.  3141.  Docket-boolc  to  be  kept  by  justice,  entries  therein. 

3142.  Index  to  docket-book. 

3143.  Papers  to  be  filed. 

3144.  Deposit  of  books  and  papers  with  town  or  city  clerk. 

3145.  Certificate  in  docket-book  deposited. 

3146.  Town  or  city  clerk  to  demand  books,  etc.,  upon  death,  etc.,  of  justice. 

3147.  Delivery;  how  compelled. 

3148.  Entries  to  be  evidence. 

3149.  Justice  to  furnish  copies  of  papers. 

3150.  Transfer  of  action  when  justice's  term  expires,  etc. 

3151.  Id.;  when  justice  is  a  witness 

3152.  Proceedings  upon  transfer. 

3153.  Penalty  for  not  paying  over  money. 

3154.  Action  on  judgment  of  justice. 

3155.  Id.;  proof  of  judgment,  etc. 

3156.  Execution  of  mandate  by  private  person. 

3157.  Constable  to  execute  mandates  in  person. 

3158.  Sheriff  to  act  where  execution  of  mandate  is  resisted. 

§    3134.    Mode  of  application  of  certain  provisions  of  this  act. 

Where  a  provision  of  this  act,  not  contained  in  this  chapter,  is  made  applicable  to 
proceedings  before  a  justice  of  the  peace,  the  application  is  subject  to  the  qualification, 
that  it  does  not  include  any  thing,  which  is  repugnant  to  any  special  provision  of  law, 
regulating  the  jurisdiction  or  powers  of  a  justice  of  the  peace,  or  the  proceedings  before 
him.  Where  a  provision,  thus  made  applicable,  relates  to  the  filing  of  a  paper  in  a 
court,  or  with  a  clerk,  the  paper  must,  in  an  action  or  special  proceeding  before  a 
justice  of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clerk  appointed  pursuant 
to  law;  and  where  it  confers  a  power  upon  a  court  or  a  judge,  tlie  provision,  making 
it  applicable  to  proceedings  taken  under  this  chapter,  is  to  he  construed,  as  conferring 
a  like  power  upon  the  justice,  before  whom  the  action  or  special  proceeding  is  brought. 

§   3135.   General  requisites  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace,  must  be  signed  by  him,  and  may  be 
without  seal.  It  must  be  entirely  filled  up  at  the  time  when  it  is  delivered  to  an  officer 
to  be  executed,  so  as  to  have  no  blank,  either  in  the  date  thereof  or  otherwise;  except 
that  there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of  the  witnesses. 
A  mandate,  issued  and  delivered  to  an  officer  to  be  executed,  contrary  to  this  section, 
is  void. 
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§   3136.   Re-ward  to  constable  forbidden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  valuable  thing  from  any 
person,  as  a  consideration,  reward,  or  inducement  for  omitting  or  delaying  to  arrest 
a  person,  or  to  take  him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
execute  any  other  duty,  pertaining  to  his  office;  or  any  money  or  valuable  thing,  other 
than  the  fees  allowed  to  him  by  law,  for  executing  any  duty  pertaining  to  his  office. 

§   3137.   Justice  or  constable  not  to  bny  claim,  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indirectly,  buy,  or  be  inter- 
ested in  buying,  a  bond,  note,  or  other  demand  or  cause  of  action,  for  the  purpose  of 
bringing  an  action  or  instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an  action  or  a  special 
proceeding  is  commenced,  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be 
lent  or  advanced,  any  money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having  placed  in  his  hands,  a 
debt  or  other  demand  or  cause  of  action,  for  prosecution  or  collection. 

§   3138.   Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision  of  the  last  three  sections, 
is  guilty  of  a  misdemeanor;  and  shall  be  punished  accordingly.  A  conviction  also 
operates  as  a  forfeiture  of  his  office. 

§   3139.   Violation  of  preceding  sections  a  defence  to  action. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the  peace,  that  the  demand, 
upon  which  it  is  founded,  was  bought  and  sold,  or  received  for  prosecution,  contrary  to 
the  foregoing  provisions  of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
posed, if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness,  fails  to  attend,  pur- 
suant to  the  subpoena;  or  if,  upon  the  trial,  or  upon  his  examination  as  a  witness  by 
virtue  of  a  commision,  he  refuses  to  answer  any  question  pertinent  to  show  a  violation 
of  either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a  proper  case,  for 
his  failure  or  refusal,  must  dismiss  his  complaint.  The  testimony,  in  such  an  action 
of  the  plaintiff,  or  any  other  witness,  is  not  evidence,  in  a  criminal  prosecution  against 
him,  for  violating  either  of  those  provisions. 

§   3140.    [Am'd,  1899.]     Docket-book  to  be  kept  by  justice;  entries  therein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he  must  enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced  before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  commencement  of  the  special 
proceeding,  was  issued;  with  a  statement  of  the  nature  of  the  mandate,  and  a  memoran- 
dum of  each  order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy,  granted 
by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either  without  process,  or  upon 
the  return  of  the  summons,  or  of  the  mandate  for  the  commencement  of  the  special 
proceding.  , 

4.  A  concise  statement  of  the  substance  of  each  oral  pleading,  or  a  memorandum  of 
the  filing  of  each  written  pleading. 

5.  Each  adjourment;  stating  upon  whose  application,  and  to  what  time  and  place,  it 
was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it  was  issued,  and  the 
time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury,  the  names  of  all  the  per- 
sons returned  as  having  been  notified  to  attend  as  jurors;  stating  who  did  not  attend; 
who  attended;  and  who  were  sworn. 
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8.  The  name  of  each  witness  sworn  upon  the  trial ;  stating  at  whose  request  he  was 
sworn;  each  objection  made  to  the  competency  of  a  witness;  and  tlie  decision  there- 
upon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or,  if  the  jury  disagreed  and 
were  discharged,  a  statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made  by  him  in  the  course 
of  the  action  or  special  proceeding. 

11.  A  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution;  the  name  of  the 
officer  to  whom  it  was  delivered;  and  each  renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and  a  statement  of  any 
money  paid  to  the  justice  thereupon,  and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed  in  the  county  clerk's 
office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any ;  and  the  time  of  service  of  the  notice  of  appeal. 

16.  [Added,  1899.  ]  Such  entries  shall  be  made  in  a  book  which  must  be  furnished 
to  him  by  the  clerk  of  the  town  in  which  he  resides  and  to  be  designated  as  "  justices' 
civil  docket "  and  to  be  the  property  of,  and  a  charge  against,  such  town. 

§   3141.   The  same. 

Each  of  the  entries,  specified  in  the  last  section,  must  be  made  under  the  title  of  the 
action  or  special  proceeding  to  which  it  relates;  and,  in  addition  thereto,  the  justice 
may  enter  in  like  manner  any  other  proceeding,  had  before  him  in  the  action  or  special 
proceeding,  which  he  thinks  proper  to  enter.  A  docket-book,  kept  by  a  justice,  must 
be  kept  open,  during  the  hours,  when  a  sheriff's  office  is  required  by  law  to  be  kept  open, 
for  search  and  examination  by  any  person,  upon  his  reasonable  request  and  to  a  reason- 
able extent. 

§   3142.   Index  to  docket-book. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  all  the  judgments,  entered 
by  him  in  his  docket-book;  and  he  must  insert  therein  the  names  of  all  the  parties  to 
each  judgment,  and  the  page  of  the  book,  where  the  judgment  is  entered. 

§   3143.   Papers  to  be  filed. 

A  justice  of  the  peace  must  carefully  file  and  preserve  each  affidavit  or  other  paper, 
delivered  to  him  to  be  filed  in  an  action  or  special  proceeding. 

§    3144.    Deposit  of  books  and  papers  with  town  or  city  clerk. 

If  a  justice  of  the  peace,  either  before  or  after  the  expiration  of  his  term  of  office, 
removes  from  the  town  or  city  wherein  he  was  elected,  he  must  forthwith  deposit,  with 
the  clerk  of  that  town  or  city,  his  docket-book,  and  all  other  books  and  papers,  in  his 
custody,  relating  to  an  action  or  a  special  proceeding,  which  has  been  heard  by  him,  or 
commenced  before  him.  A  justice  who  is  removed  from  office,  must  make  a  like  deposit, 
within  ten  days  after  receiving  notice  of  his  removal,  or  afterwards,  upon  the  demand  of 
the  clerk  of  the  town  or  city.  But  the  omission  of  the  justice  to  make  the  deposit,  does 
not  afi'ect  the  validity  of  any  book  or  paper,  so  required  to  be  deposited,  or  of  any  pro- 
ceeding to  which  it  relates. 

§   3145.   Certificate  in  docket-book  deposited. 

A  justice  of  the  peace  must  make,  in  each  docket-book  deposits  by  him,  as  prescribed 
in  the  last  section,  a  certificate  under  his  hand,  to  the  effect  that  each  judgment  or 
order,  entered  therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that  the  sum, 
appearing  by  the  book  to  be  due  thereupon,  has  not  been  paid, 'to  his  knowldge. 
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§   3146.    [Am'd,    1905,    1916.]     Town   or    city   clerk   to    demand   books,    et 
cetera,  upon  death,  et  cetera,  of  justice. 

If  a  justice  of  the  peace  dies,  or  his  ofBce  becomes  otherwise  vacant,  the  town  or  city 
clerk  must  demand  and  receive  all  books  and  papers,  which  belonged  to  the  justice  in 
his  official  capacity,  from  any  person  having  them  in  his  possession,  and  such  clerk  may 
make  and  issue  a  trnnscript  of  a  judgment  so  rendered  by  such  a  justice  of  the  peace 
and  appearing  upon  the  docket  of  the  justice  of  the  peace  so  on  file  in  his  office,  and 
issue  an  execution  upon  any  such  judgment  which  has  not  been  docketed  in  the  office 
of  the  county  clerk,  upon  receiving  his  fees  for  the  same,  which  shall  be  the  same  now 
allowed  a  justice  of  the  peace  for  issuing  a  transcript,  or  transcripts,  as  the  case  may  be, 
and  such  transcript  or  execution  so  issued  by  such  clerk  shall  have  the  same  force  and 
effect  as  though  the  same  had  been  issued  by  such  justice  of  the  peace  during  his  term 
of  office. 

§   3147.   Delivery;   how  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town  or  city  clerk,  as  pre- 
scribed in  this  title,  is  withheld,  the  like  proceedings  may  be  had,  at  the  instance  of 
the  town  or  city  clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law,  where  an 
officer  refuses  or  neglects  to  deliver  a  book  or  paper  in  his  custody  as  such  officer,  to 
his  successor  in  office. 

§   3148.   Entries  to  he  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kept  by  a  justice  of  tbe 
peace,  and  deposited  with  the  town  or  city  clerk,  as  prescribed  in  this  title.  Is  pre- 
sumptive evidence  of  the  matters  of  fact  stated  therein;  hut  the  presumption  may  be 
repelled  by  proof. 

§   3149.   Justice  to  furnish  copies  of  papers. 

A  justice  of  the  peace  must  furnish,  upon  request  and  payment  of  his  fees,  to  any 
person  interested  in  a  judgment  or  order  entered  by  him,  a  transcript  of  the  judgment 
or  order,  together  with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  evidence  in  the  cause,  or  the  substance  of  the  tes- 
•  timony,  if  he  has  not  taken  minutes;  a  copy  of  any  paper  on  file  in  the  cause;  or  such 
portions  thereof  as  are  required. 

§   3150.   Transfer  of  action  when  justice's  term  expires,  etc. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or  he  is  about  to 
remove  from  the  town  or  city,  before  judgment  is  rendered  in  an  action,  or  a  final  order 
is  made  in  a  special  proceeding,  pending  before  him,  he  must  previously  make  a  written 
order,  reciting  the  fact,  and  directing  the  action  or  special  proceeding  to  be  continued 
before  another  justice  of  the  same  town  or  city,  named  in  the  order. 

§   3151.   Id.;   when  justice  is  a  witness. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceeding,  the  defendant, 
or,  where  he  has  not  been  arrested,  his  attorney,  presents  to  the  justice  satisfactory 
proof,  by  affidavit,  that  the  justice,  before  whom  the  action  or  special  proceeding  is 
pending,  is  a  material  witness  for  the  defendant,  without  whose  testimony  he  cannot 
safely  proceed  to  trial,  setting  forth  the  particular  facts  and  circumstances,  which  he 
expects  to  prove  by  him;  the  justice  must  forthwith  make  a  written  order,  directing  the 
action  or  special  proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

§   3152.   Proceedings  upon  transfer. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two  sections,  the  constable 
must  forthwith  take  it  and  all  the  papers  in  the  action,  with  the  body  of  the  defendant. 
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if  he  is  under  arrest,  before  the  justice  named  in  the  order.  The  plaintiff  or  petitioner 
must  forthwith  appear  before  the  justice,  who  must  take  cognizance  of  the  action  or 
special  proceeding,  and  must  proceed  therein  as  if  it  had  been  commenced  before  him. 
Costs,  recovered  in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the  transfer,  together 
with  the  fees  allowed  by  law,  for  the  proceedings  before  the  justice  to  whom  the  cause 
is  transferred. 

§   3153.   Penalty  for  not  paying  over  money. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  reasonable  time  after  demand, 
to  pay  any  money,  collected  by  him  in  his  official  capacity,  to  the  person  entitled 
thereto,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  accordingly.  A  conviction 
also  operates  as  a  forfeiture  of  his  office. 

§   3154.   Action  on  judgment  of  justice. 

In  an  action  upon  a  judgment  of  a  justice  of  the  peace,  brought  in  the  county 
wherein  it  was  rendered,  within  five  years  after  the  rendition  thereof,  against  a  defen- 
dant upon  whom  the  summons  was  personally  served,  no  costs  can  be  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out  of  office,  or  otherwise 
incapable  of  acting;  or  has  removed  from  the  county;  or  where  one  of  the  parties  has 
died;  or  where  the  docket  of  the  judgment  has  been  lost  or  destroyed. 

§    3155.    Id.;    proof  of  judgment,  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the  peace,  who  is  dead,  or  out  of 
office,  or  otherwise  incapable  of  acting;  or  has  removed  from  the  county;  or  cannot  be 
found  therein;  the  original  docket-book  of  the  justice  is  presumptive  evidence  of  any 
matter  entered  therein,  as  prescribed  by  law;  but  the  presumption  may  be  repelled  by 
proof.  If  the  docket-book  is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reason- 
able effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the  recovery  of  the  judg- 
ment, as  upon  any  other  question  of  fact. 

§   3156.   Execution  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized  by  this  chapter,  except 
venire,  may,  at  the  request  of  the  party,  whenever  he  deems  it  expedient  so  to  do, 
empower,  by  a  written  authority  indorsed  upon  the  mandate,  any  proper  person  of  full 
age,  not  a  party  to  the  action,  to  serve  or  otherwise  execute  it.  For  that  purpose  the 
person  so  empowered  has  all  the  power  and  authority,  and  is  subject  to  all  the  obliga- 
tions and  liabilities,  of  a  constable ;  and  his  return  is  evidence  in  like  manner  as  a 
constable's.  But  a  person  so  empowered  is  not  entitled  to  any  fee  or  reward  for  his 
services. 

§    3157.    Constable  to  execute  mandates  in  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as  prescribed  in  this 
chapter,  must  execute  it  in  person,  pursuant  to  the  tenor  thereof.  He  cannot  act  by 
deputy  in  such  a  case. 

§   3158.    [Am'd,   1909.]     SberifF  to  act  where  execution  of  mandate  is  re- 
sisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the  peace,  is  directed  and 
delivered,  finds,  or  has  reason  to  apprehend,  that  resistance  will  be  made  to  the  execu- 
tion thereof,  he  may  deliver  it  to  the  sheriff  of  the  county,  with  a  written  certiflcato, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  Thereupon  the  sheriff  must 
execute  the  mandate;  and  he  is  subject  to  all  liabilities  attaching  to  a  constable  in 
executing  it.  Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary  law 
apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in  this  section. 
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CHAPTER  XX. 

Pbovisions  Relating  to  Certain  Courts  in  Cities,  and  the  Phooeedinos  Therein. 

TITLE       I.— The  City  Court  of  the  City  of  New  York. 

TITLE     II.— The  Mayor's  Court  of  the  City  of  Hudson,  and  the  Recorders'  Courts  of 

the  Cities  of  Utioa  and  Oswego. 
TITLE  III.— The  City  Court  of  Yonkers. 
TITLE  IV.— The  District  Courts  of  the  City  of  New  York,  and  the  Justices'  Courts  of 

the  Cities  of  Albany  and  Troy. 
TITLE     v.— The  Municipal  Court  of  the  City  of  Rochester. 

[Titles  I,  II  and  III,  omitted.] 


TITLE  IV. 

the  district  courts  of  the  city  of  new  tork,  and  the  justices'  courts  op  THIl 

cities  of  ALBANY*  AND  TBOT. 

Abticle  1.  Provisions  generally  applicable  to  all  courts  specified  in  this  title. 

2.  Provisions  exclusively  applicable  to  the  district  courts  of  the  city  of  New 

York. 

3.  Provisions  exclusively  applicable  to  the  justices'  courts  of  Albany  and  Troy. 

Article  First, 
provisions  generally  applicable  to  all  courts  specified  in  this  title. 

Section  3207.  Service  of  complaint  with  summons;  proceedings  thereupon. 

3208.  Id. ;  and  proof  of  service. 

3209.  Action  to  be  commenced  by  service  of  summons. 

3210.  Order  of  arrest;  warrant  of  attachment;  requisition  to  replevy. 

3211.  The  last  section  qualified. 

3212.  Proceedings  where  title  to  real  property  is  in  question. 

3213.  Appeals. 

3214.  Effect  of  this  act,  upon  jurisdiction  and  proceedings. 

§   3207.   Service  of  complaint  with  summons;    proceedings  thereupon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  brought  in  a  district  court  of  the  city  of  New  York,  in  the 
justice's  court  of  the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

§   3208.   Id,;   and  proof  of  service. 

In  an  action  brought  in  either  of  those  courts,  the  summons,  and,  in  a  proper  case, 
a  copy  of  the  complaint,  may  be  served  by  any  person  not  a  party  to  the  action ;  except 
that,  where  the  action  is  brought  in  a  district  court  of  the  city  of  New  York,  a  person, 
other  than  a  constable  or  a  marshal,  serving  the  same,  must  be  empowered  to  do  so, 

*  The  title  Is  now  "  City  Court  of  Albany,"  Laws  1984,  ch.  122. 
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either  by  the  justice,  or  by  the  attorney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his  affidavit;  which  must 
state  the  particular  place,  time,  and  manner  of  service,  and  that  the  affiant  knew  the 
person  so  served,  to  be  the  person  mentioned  and  described  in  the  summons,  as  defen- 
dant therein. 

§   3209.   Action  to  be  commeuced  by  service  of  summons. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after  this  chapter  takes 
effect,  must  be  commenced  by  the  voluntary  appearance  of,  and  joinder  of  issue  by,  the 
parties,  or  by  the  service  of  a  summons. 

§   3210.    [Am'd,  1884.]    Order  of  arrest;    warrant  of  attacbment;    requisi- 
tion to  replevy. 

Articles  third,  fourth,  and  fifth  of  title  second  of  chapter  nineteenth  of  this  act  apply 
to  an  action  brought  in  either  of  those  courts,  except  as  otherwise  prescribed  in  the  next 
section.  And  except,  also,  that  where  the  warrant  of  attachment,  or  requisition  to 
replevy,  is  issued  out  of  a  district  court  of  the  city  of  New  York,  against  a.  non-resident 
defendant,  the  said  warrant,  or  requisition,  must  require  the  marshal  to  attach  or 
replevy  the  property,  on  or  before  a  day  therein  specified,  which  must  be  not  less  than 
two  nor  more  than  four  days  before  the  return  day  of  the  summons. 

§   3211.   The  last  section  qualified. 

The  provisions  of  the  last  section  are  subject  to  the  following  qualifications: 

1.  Nothing  contained  in  either  of  the  articles,  so  made  applicable,  applies  to  an 
order  of  arrest,  in  an  action  brought  in  a  district  court  of  the  city  of  New  York,  or 
affects  any  provision  of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court  of  Albany,  or  the 
justice's  court  of  Troy,  or  a  warrant  of  attachment,  or  a  requisition  to  replevy,  in 
either  of  those  courts,  or  in  a  district  court  of  the  city  of  New  York,  must  be  granted 
by,  and  directed  to,  and  executed  by,  the  officer  empowered,  by  the  statutes  remaining  in 
force  after  this  chapter  takes  effect,  to  grant  or  execute,  as  the  case  requires,  in  the 
same  court,  a  warrant  to  arrest,  a  warrant  of  attachment,  or  ti  requisition  in  an  action 
to  recover  a,  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an  order  of  arrest,  a  warrant 
of  attachment,  or  a  requisition  to  replevy,  and  the  proceedings  thereupon,  and  with 
respect  thereto,  as  prescribed  in  the  articles  so  made  applicable,  are  subject  to  the 
statutes,  remaining  unrepealed  after  this  chapter  takes  effect,  specially  applicable  to 
those  courts,  or  to  either  or  any  of  them,  prescribing  the  duties  of  the  justices,  or  of 
the  clerks  thereof,  or  regulating  the  mode  of  transacting  business  in  an  action  brought 
therein. 

§    3212.    Proceedings  where  title  to  real  property  is  in  question. 

Sections  2951  and  2958  of  this  act,  both  inclusive,  apply  to  an  action,  brought  in 
either  of  those  courts;  except  that,  where  the  action  is  brought  in  a  district  court  of 
the  city  of  New  York,  the  surety  upon  the  defendant's  undertaking  is  liable,  in  the 
case  specified  in  section  2952,  to  any  amount,  for  which  judgment  might  have  been 
rendered  by  the  district  court,  if  the  answer  and  undertaking  had  not  been  delivered. 

§   3213.    [Am'd,  1895.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the  city  of  New  York, 
may  be  taken-  to  the  supreme  court,  in  the  cases,  and  in  the  manner  prescribed  in 
articles  first  and  second  of  title  eight  of  chapter  nineteenth  of  this  act.     Such  appeal 
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shall  be  heard  ia  such  manner  and  by  such  justice  or  justices  as  the  appellate  division 
of  the  supreme  court  in  the  first  department  shall  direct.  The  appellate  court  may  re- 
verse, aflSrm  or  modify  the  judgment  appealed  from,  and  where  a  judgment  is  reversed, 
may  order  a  new  trial  in  the  district  court.  Where  a  judgment  is  modified,  or  where 
a  new  trial  is  ordered,  costs  shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  city  of  Albany,  or  the  Justice's 
court  of  the  city  of  Troy,  may  be  taken  in  a  case  where  an  appeal  may  be  taken  to  a 
county  court  from  a  judgment  rendered  by  a  justice  of  the  peace  as  prescribed  by  title 
eight  of  that  chapter,  and  in  no  other  case.  Such  an  appeal  must  be  taken  to  the  county 
court  of  the  county  wherein  the  court  is  located. 

§   3214.   Effect  of  tbis  act,  npon  jurisdiction  and  proceedings. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act  does  not  affect  any 
statutory  provision  remaining  unrepealed  after  this  chapter  takes  effect,  relating  to 
the  jurisdiction  and  powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  ofSce,  powers,  or  duties  of  the  justices,  or  of  the  clerk,  or  any  other  ofBcer 
thereof;  or  the  proceedings  therein;  except  that  a  provision  of  this  or  any  other  statute, 
whereby  a  proceeding  in  an  action,  brought  in  either  of  those  courts,  or  a  special  pro- 
ceeding, brought  therein,  or  before  a  justice  thereof,  ia  assimilated,  either  expressly,  or 
by  reference  to  another  provision  of  law,  to  a  proceding,  in  an  action  or  a  special  pro- 
ceeding before  a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding  proceed- 
ing, as  prescribed  in  chapter  nineteenth  of  this  act. 
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Abticle  Second. 

pbovisions  excltjsryelt  applicable  to  the  district  couets  op  the  city  of  new  tokk. 

[Sections  3215,  3216,  3217,  3219,  3220,  3221,  and  3222  repealed  in  1902.  See  Munici- 
pal Court  Act  of  New  York  City] 

§   3218.   Proceedings  tJiereupon. 

An  order  of  arrest  must  direct  that  the  summons  accompanying  it  be  made  return- 
able, immediately  upon  the  arrest  of  the  defendant;  and  it  must  specify  a  sum,  in  which 
the  defendant  may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  section  3182, 
except  the  last  sentence  thereof,  and  section  3183  of  this  act,  apply  to  an  order  of 
arrest,  granted  in  an  action  in  either  of  those  courts;  and  to  the  proceedings  upon, 
and  relating  to,  the  execution  thereof.  In  all  other  respects,  the  statutory  provisions 
remaining  unrepealed  after  this  chapter  takes  effect,  which  apply  to  and  regulate  the 
application  for  a  warrant  to  arrest  a  defendant,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto,  apply  to  and  regulate  the  application  for  an 
order  of  arrest,  the  granting  and  execution  thereof,  and  the  proceedings  subsequent 
thereto. 
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Aeticij;  Thibd. 
pbovisions  excltrsrvelt  applicable  to  the  justices'  ooubts  of  albany  and  tbot. 

Section  3223.  Jurisdiction  in  civil  actions. 

3224.  Id. ;  upon  judgment  by  confession 

3225.  Docketing  judgment;  execution  thereupon. 
3225a.  Application  of  certain  sections. 

g   3223.   Jurisdiction  in  civil  actions. 

The  justice's  court  of  the  city  of  Albany,  and  the  justice's  court  of  the  city  of  Troy, 
have  jurisdiction,  each  within  the  city  where  the  court  is  located,  of  an  action,  of  which 
a  justice  of  the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861,  2862,  and 
2863  of  this  act;  and  also  of  an  action  to  recover  a  penalty,  given  by  the  charter,  or 
a  by-law  or  an  ordinance  of  the  common  council  of  that  city,  where  the  plaintiff  de- 
mands judgment  for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of  those  courts 
has  jurisdiction  of  any  other  civil  action;  but  this  section  does  not  affect  the  jurisdic- 
tion conferred,  by  the  statutory  provisions  remaining  in  force  after  this  chapter  takes 
effect,  upon  either  of  those  courts,  in  a  special  proceeding. 

§   3224.   Id.;   upon  judgment  by  confession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the  taking  and  entry  of  a 
judgment,  upon  the  confession  of  a  defendant,  as  prescribed  in  title  sixth  of  chapter 
nineteenth  of  this  act,  where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

§    3225.    Docketing  judgments;    execution  thereupon. 

The  provisions  of  sections  3017  to  3022  of  this  act,  both  inclusive,  apply  to  a  judg- 
ment rendered  in  either  of  those  courts,  and  to  the  proceedings  subsequent  thereto,  and 
in  the  action  wherein  the  judgment  was  rendered,  except  that  the  transcript,  filed  in  the 
clerk's  oflSce  of  the  county  wherein  the  court  is  located,  must  be  furnished  by  the  clerk 
of  the  court,  in  which  the  judgment  was  rendered. 

§   3225a.    [Added,  1897.]    Application  of  certain  sections. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to  thirty  hundred  and 
nine  of  this  act,  both  inclusive,  apply  to  the  justice's  court  of  the  city  of  Troy,  except 
that  the  city  clerk  of  the  city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the 
town  clerk. 
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TITLE  V. 

THE   MUNICIPAL  COUBT  OP  THE  CITY  OP  KOCHESTEE. 

Section  3226.  Provisions  of  chapter  19  generally  applicable  to  the  court  and  judges. 
3227.  Appeals. 

§   3226.    [Am'd,  1907,  1908.]    Provisions  of  chapter  19  generally  applicable 
to  the  court  and  judges. 

The  provisions  of  chapter  nineteenth  of  this  act,  excluding  section  three  thousand 
sixty-three,  excluding  article  three  of  title  eight,  and  excluding  titles  ten  and  eleven 
thereof,  apply  to  the  city  court,  civil  branch,  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next  section,  or  with  the 
charter  of  the  city  of  Rochester  or  with  any  other  statute  applying  to  said  court  or  the 
judges  thereof  as  now  existing  or  hereafter  amended.  For  the  purpose  of  applying  the 
same,  the  court  is  deemed  a  justice's  court;  each  judge  thereof  is  deemed  a  justice  of 
the  peace;  and  the  city  of  Rochester  is  deemed  a  town  of  Jlonroe  county. 

§   3227.    [Added,  1907;    am'd,  1908,  1918.]    Appeals. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county  from  judgments  and 
orders  of  the  city  court,  civil  branch,  of  the  city  of  Rochester  and  from  orders  of  the 
judges  thereof  as  provided  in  articles  one  and  two  of  title  eight  of  chapter  nineteen 
of  this  act,  and  the  provisions  thereof,  except  section  three  thousand  and  sixty-three, 
apply  to  such  appeals,  except  as  herein  expressly  modified.  The  appeal  must  be  heard 
on  the  return  or  a  certified  or  stipulated  copy  thereof,  and  may  be  brought  on  for  hear- 
ing in  the  county  court  in  the  same  manner  and  on  the  same  notice  as  motions  are  or 
may  be  brought  on  for  hearing  in  said  court,  or  may  be  put  on  the  calendar  of  said 
court  as  provided  in  section  three  thousand  and  sixty-two  of  this  act.  An  appellant 
may  apply,  to  the  county  court  to  open  a  default  as  provided  in  section  three  thousand 
and  sixty-four  of  this  act,  which  application  may  be  heard  without  the  return  unless 
otherwise  ordered  by  the  court;  and  an  appellant  may  apply  upon  aflBdavits  and  the 
return  to  said  court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  discovered  evi- 
dence ;  the  court  in  either  case  may  stay  any  or  all  proceedings  under  the  judgment  or 
order  appealed  from  upon  such  terms  as  it  deems  proper,  and  may  grant  a  new  trial 
or  hearing  as  hereinafter  provided  upon  such  terms  as  it  deems  proper.  The  county 
court  and  other  appellate  courts  on  such  appeals  must  render  judgment  according  to 
the  justice  of  the  case,  without  regard  to  technical  errors  or  defects  which  do  not  affect 
the  merits,  and  may  afRrm  or  reverse,  wholly  or  partly,  or  modify,  the  judgment  or 
order  appealed  from  for  errors  of  law  or  of  fact,  or  because  the  judgment  is  excessive  or 
insufficient  or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing  in  the  city  court,  civil  branch,  of  the  city  of 
Rochester,  or  before  a  judge  thereof,  as  may  be  proper,  at  a  time  designated  by  it,  and 
thereupon  the  city  court,  civil  branch,  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings  taken  as  if  the  action  or 
proceeding  had  been  commenced  anew.  A  copy  of  the  judgment  or  order  granting  a 
new  trial  or  hearing  must  be  served  by  the  party  entering  it  on  the  opposite  party  or 
his  attorney  at  least  two  days  before  the  time  set  for  the  new  trial  or  hearing.  When 
a  new  trial  or  hearing  is  granted  the  appellate  court  may  in  its  discretian  award  costs 
of  the  appeal  to  either  party  absolutely  or  to  abide  the  event. 
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TITLE  II. 

SUMMAEY  PBOCEEDINGS  TO  EECOVEB  THE  POSSESSION  OP  REAL  PROPERTY. 

[Chapter  XVII,  title  II,  Code  of  Civil  Procedure.] 

Section  2231.  When  tenant  may  be  removed. 

2232.  Person  holding  over  land  sold,  etc.,  may  be  removed. 

2233.  Id. ;  in  case  of  forcible  entry  or  detainer. 

2234.  Application;  to  whom  made. 

2235.  Petition  by  person  entitled  to  possesion. 

2236.  Notice  to  be  given  in  certain  cases. 

2237.  Petition  by  neighbor  of  bawdy-house,  etc. 

2238.  Precept. 

2239.  Id.;  in  New  York  city. 

2240.  Id. ;  how  served. 

2241.  Duty  of  person  to  whom  copy  of  precept  is  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,  etc. 

2243.  Proof  of  service  of  precept. 

2244.  Answer. 

2245.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cause  may  be  transferred  to  another  court  for 

trial. 

2247.  Trial. 

2248.  Adjournment. 

2249.  Final  order  upon  trial. 

2250.  Amount  of  costs;  how  collected. 

2251.  Warrant  to  dispossess  defendant. 

2252.  Execution  of  warrant. 

2253.  When  warrant  cancels  lease;  exception. 

2254.  Warrant,  when  and  how  stayed. 

2255.  Undertaking;  how  disposed  of. 

2256.  Redemption  by  lessee. 

2257.  Id.;    by  creditor  of  lessee. 

2258.  The  last  two  sections  qualified. 

2259.  Order  to  be  made  thereupon;  liability  of  person  redeeming. 

2260.  Appeal. 

2261.  Effect  of  appeal  limited  in  certain  cases. 

2262.  Warrants;  how  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution;  action  for  damages. 

2264.  Application  of  this  title;  effect  of  final  order. 

2265.  How  proceedings  under  this  title  to  be  stayed. 

§   2231.   When  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  will,  or  at  sufferance,  or  for 
part  of  a  year,  or  for  one  or  more  years,  of  real  property,  including  a  specific  or 
undivided  portion  of  a  house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this  title: 

1.  [Am'd  1894.]  Where  he  holds  over  and  continues  in  possession  of  the  demised 
premises,  or  any  portion  thereof,  after  the  expiration  of  his  term,  without  the  permis- 
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sion  of  the  landlord;  including,  elsewhere  than  in  the  city  of  New  York  and  Brooklyn, 
a  case  where  a  person  to  be  removed  became  the  occupant  of  the  premises  as  a  servant 
or  employee  and  the  relation  of  master  and  servant  or  employer  and  employee  has  been 
lawfully  terminated  or  the  time  fixed  for  such  occupancy  by  the  agreement  between  the 
parties,  has  expired;  but  if  by  such  agreement  the  servant  was  to  be  permitted  to 
occupy  such  premises  for  a  period  beyond  the  term  of  employment  such  removal  shall 
not  be  had  under  this  subdivision  unless  such  period  so  permitted  for  occupancy  has 
expired,  or  the  relation  of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment;  but  nothing  in  this  sub- 
division contained  shall  be  construed  as  preventing  the  removal  of  such  occupant  in 
any  other  lawful  manner. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a  default  in  the  payment 
of  rent,  pursuant  to  the  agreement  under  which  the  demised  premises  are  held,  and  a 
demand  of  the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  of  the  rent,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continues  in  possession  of  the 
demised  premises,  or  any  portion  thereof,  after  default  in  the  payment,  for  sixty  days 
after  the  same  shall  be  payable,  of  any  taxes  or  assessments  levied  on  such  demised 
premises  which  he  has  agreed  in  writing  to  pay  pursuant  to  the  agreement  under  which 
the  demised  premises  are  held,  and  a  demand  for  the  payment  of  such  taxes  or  assess- 
ments has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring,  in  the  alter- 
native, the  payment  thereof  and  of  any  interest  and  penalty  thereon,  or  the  possession 
of  the  premises,  has  been  served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  the  precept.  An  acceptance  of  any  rent  by  the  lessor  or 
his  legal  representatives  shall  not  be  construed  as  a  waiver  of  the  agreement  of  the  lessee 
to  pay  taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the  benefits  of  this 
chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  year  or  less,  has, 
during  the  term,  taken  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a  bank- 
rupt, under  a  bankrupt  law  of  the  United  States. 

5.  [Am'd,  1913.]  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occu- 
pied as  a  bawdy-house  or  house  or  place  of  assignation  for  lewd  persons,  or  for  purposes 
of  prostitution,  or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

[See  ante,  p.  334.] 

g    2232.    Person  holding  over  land  sold,  etc.,  may  be  removed. 

In  either  of  the  following  cases,  a  person,  wlio  holds  over  and  continues  in  possession 
of  real  property,  after  notice  to  quit  the  same  has  been  given,  as  prescribed  in  section 
2236  of  this  act,  and  his  assigns,  tenants,  or  legal  representatives,  may  be  removed 
therefrom,  as  prescribed  en  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution  against  him,  or  a 
person  under  whom  he  claims,  and  a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure,  by  proceedings  taken 
as  prescribed  in  title  ninth  of  this  chapter,  of  a  mortgage,  executed  by  him,  or  a  person 
under  whom  he  claims,  and  the  title  under  the  foreclosure  has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement  with  the  owner  to 
occupy  and  cultivate  it  upon  shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in 
the  agreement  for  his  occupancy,  has  expired. 

4.  [Am'd,  1894.]  Where  he,  or  the  person  to  whom  he  has  succeeded,  has  intruded 
into,  or  squatted  upon,  any  real  property,  without  the  permission  of  the  person  entitled 
to  the  possession  thereof,  and  the  occupancy,  thus  commenced,  has  continued  without 
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permission  from  the  latter;    or,  after  a  permission  given  by  him  has  been  revoked,  and 
notice  of  the  revocation  given  to  the  person  or  persons  to  be  removed. 
[See  ante,  p.  337.] 

§   2233.   Id.;   in  case  of  forcible  entey  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case  where  entry  is  given  by 
law;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not  with  strong  hand  nor  with 
multitude  of  people.  A  person  who  makes  a  forcible  entry  forbidden  by  this  section, 
or  who,  having  peaceably  entered  upon  real  property,  holds  the  possession  thereof  by 
force,  and  his  assigns,  undertenants,  and  legal  representatives,  may  be  removed  there- 
from, as  prescribed  in  this  title. 

§   2234.    [Am'd,  1895.]    Application;    to  nrhom  made. 

Application  for  removal  of  a  person  from  real  property,  as  prescribed  in  this  title, 
may  be  made  to  the  county  judge  or  special  county  judge  of  the  county  or  a  justice  of 
the  peace  of  the  city  or  town  or  the  mayor  or  recorder  of  the  city,  wherein  the  real 
property,  or  a  portion  thereof,  is  situated.  Application  may  also  be  made,  if  the 
property,  or  a  portion  thereof,  be  situated  in  the  city  of  New  York  to  a  judge  of  the 
city  court  of  the  city  of  New  York  or  the  district  court  of  the  district  within  which 
the  property,  or  a  portion  thereof,  is  situated,  or  if  the  judge  of  such  court  be  for 
any  reason  disqualified,  to  the  district  court  of  an  adjoining  district;  if  in  the  city 
of  Brooklyn,  to  a  police  justice  of  that  city;  if  in  the  city  of  Albany,  or  the  city  of 
Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the  city  of  Yonkers,  to  the 
city  judge  of  that  city;  if  in  the  city  of  Syracuse,  to  a  judge  of  the  municipal  court 
of  said  city;  if  in  the  cities  of  Rochester  or  Buffalo,  to  a  judge  of  the  city  court  of 
said  cities.  Where  the  property  is  situated  in  an  incorporated  village,  the  boundaries 
of  which  embrace  portions  of  two  or  more  towns,  application  may  be  made  to  a  justice 
of  the  peace  of  either  town,  who  keeps  an  office  in  the  village. 

iSee  ante,  p.  338.] 

§   2235.    [Am'd,  1913.]    Who  can  maintain  proceedings;    contents  of  peti- 
tion. 

The  application  may  be  made  by  the  landlord  or  lessor  of  the  demised  premises;  the 
purchaser,  upon  the  execution  or  foreclosure  sale;  the  person  forcibly  put  out  or  kept 
out;  the  person  with  whom,  as  owner,  the  agreement  was  made,  or  the  owner  of  the 
property  occupied  under  an  agreement,  to  cultivate  the  property  upon  shares,  or  for  a 
share  of  the  crops;  or  the  person  lawfully  entitled  to  the  possession  of  the  property 
intruded  into  or  squatted  upon,  as  the  case  requires;  or  by  the  legal  representative, 
agent,  or  assignee  of  the  landlord,  purchaser,  or  other  person,  so  entitled  to  apply, 
or  by  the  person  or  corporation  authorized  to  proceed  under  section  twenty-two  hundred 
and  thirty-seven  of  this  act.  The  applicant  must  present  to  the  judge  or  justice,  a 
written  petition,  verified  in  like  manner  as  a  verified  complaint  in  an  action  brought 
in  the  supreme  court;  describing  the  premises  of  which  the  possession  is  claimed,  and 
the  interest  therein  of  the  petitioner,  or  the  person  whom  he  represents;  stating  the 
facts  which,  according  to  the  provisions  of  this  title,  authorize  the  application  by  the 
petitioner,  and  the  removal  of  the  person  in  possession;  naming,  or  otherwise  intelli- 
gibly designating  the  person  or  persons  against  whom  the  special  proceeding  is  insti- 
tuted and  if  there  are  two  or  more  such  persons,  and  some  are  undertenants  or  assigns, 
specifying  who  are  principals  or  tenants,  and  who  are  undertenants  or  assigns;  and 
praying  for  a  final  order  to  remove  him  or  them  accordingly. 

[See  ante,  p.  339.] 
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g    2236,   Notice  to  be  given  in  certain  cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at  sufferance,  the  petition 
must  state  the  facts,  showing  that  the  tenancy  has  been  terminated,  by  giving  notice, 
as  required  by  law.  Where  the  application  is  made  in  a  case  specified  in  section  2232  of 
this  act,  the  petition  must  state  that  a.  notice,  in  behalf  of  the  applicant,  requiring  all 
persons  occupying  the  property  to  quit  the  same,  by  a  day  specified,  has  been  either 
served  personally  upon  the  person  or  persons  to  be  removed,  or  affixed  conspicuously 
upon  the  property,  at  least  ten  days  before  the  day  specified  therein. 

[See  ante,  p.  335.] 

§   2237.    [Am'd,  1913.]    Petition  in  case  of  bawdy-house,  etc. 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of  an  apartment  house 
or  tenement  house,  of  any  premises  within  two  hundred  feet  from  other  demised  real 
property  used  or  occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or  place  of 
assignation  for  lewd  persons,  or  for  purposes  of  prostitution,  or  any  domestic  corpora- 
tion organized  for  the  suppression  of  vice,  subject  to  or  which  submits  to  visitation  by 
the  state  board  of  charities,  and  possesses  a  certificate  from  such  board  of  such  fact 
and  of  conformity  with  its  regulations,  may  serve  personally  upon  the  owner  or  land- 
lord of  the  premises,  so  used  or  occupied,  or  upon  his  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  an  application  for  the  removal  of  the  person  so  using 
or  occupying  the  same.  If  the  owner  or  landlord,  or  his  agent,  does  not  make  such 
application,  within  five  days  thereafter;  or,  having  made  it,  does  not  in  good  faith 
diligently  prosecute  it;  the  person  or  corporation  giving  the  notice  may  make  an 
application  for  such  removal  on  a  petition  stating  the  jurisdictional  facts,  which 
application  shall  have  the  same  eff'ect,  except  as  otherwise  expressly  prescribed  in  this 
title,  as  though  the  applicant  were  the  owner  or  landlord  of  the  premises,  and  shall 
have  precedence  over  any  similar  application  thereafter  made  by  such  owner  or  land- 
lord or  to  one  theretofore  made  by  him  and  not  prosecuted  diligently  and  in  good  faith. 
Proof  of  the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof  or  of  those 
resorting  thereto  shall  constitute  presumptive  evidence  of  the  unlawful  rise  of  the 
demised  premises,  required  to  be  stated  in  the  petition  for  removal. 

§    2238.    Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  prescribed  in  either  of  the 
foregoing  sections  of  this  title,  must  thereupon  issue  a  precept,  directed  to  the  person 
or  persons  designated  in  the  petition,  as  being  in  possession  of  the  property,  and 
requiring  him  or  them  forthwith  to  remove  from  the  property,  describing  it,  or  to  show 
cause,  before  him,  at  a  time  and  place  specified  in  the  precept,  why  possession  of  the 
property  should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified  in  the  last 
section,  to  the  owner  or  landlord.  The  precept  must  be  returnable,  not  less  than  three 
nor  more  than  five  days  after  it  is  issued;  except  that,  where  the  proceeding  is  taken, 
upon  the  ground  that  a  tenant  continues  in  possession  .of  demised  premises,  after  the 
expiration  of  his  term,  without  the  permission  of  his  landlord,  and  the  application  is 
made  on  the  day  of  the  expiration  of  the  lease,  or  on  the  next  day  thereafter,  the 
precept  may,  in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on  the  day 
on  which  it  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and  before  six  o'clock  in 
the  afternoon. 

§   2239.   Id.;   in  Nenr-York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  a  district  court,  the 
petition  must  be  filed  with,  and  the  precept  must  be  issued  by,  the  clerk  of  the  court; 
and  the  precept  must  be  made  returnable  before  the  court,  at  the  place  designated, 


SUMMARY  PEOCEEDlNGS.  437 

pursuant  to  law,  for  holding  the  court;  and  all  subsequent  proceedings  in  the  cause 
must  be  had  at  that  place,  except  as  otherwise  prescribed  in  section  2246  of  this  act. 
If,  upon  the  return  of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable,  by 
reason  of  absence  from  the  court  room  or  sickness,  to  hear  the  cause,  or  it  is  shown  by 
affidavit  that  he  is  for  any  person  disqualified  to  sit  in  the  cause,  or  is  a  necessary  and 
material  witness  for  either  party,  a  justice  of  any  other  district  court  of  the  city  may 
act  in  his  place  at  the  same  court  room. 

§   2240.    [Am'd,  1913.]    Id.;   how  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to  a  cor- 
poration, to  an  officer  of  the  corporation,  upon  whom  a  summons,  issued  out  of  the 
supreme  court,  in  an  action  against  the  corporation,  might  be  served,  a  copy  of  the 
precept,  together  with  a  copy  of  the  petition,  and  at  the  same  time  showing  him  the 
original  precept. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the  city  or  town  in 
which  the  property  is  situated,  but  is  absent  from  his  dwelling-house,  service  may  be 
made  by  delivering  a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his  dwelling- 
house,  to  a  person  of  suitable  age  and  discretion,  who  resides  there;  or,  if  no  such 
person  can,  with  reasonable  diligence,  be  found  there,  upon  whom  to  make  service,  then 
by  delivering  a  copy  of  the  precept  and  petition,  at  the  property  sought  to  be  recovered, 
either  to  some  person  of  suitable  age  and  discretion  residing  there,  or  if  no  such  person 
can  be  found  there,  to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made,  as  prescribed  in  either 
of  the  foregoing  subdivisions  of  this  section,  by  affixing  a  copy  of  the  precept  and' 
petition  upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be  served  at 
least  two  hours  before  the  hour  at  which  it  is  returnable;  in  every  other  case,  it  must 
be  served  at  least  two  days  before  the  day  on  which  it  is  returnable. 

§    2241.    Duty  of  person  to  -whom  copy  of  preoept  is  delivered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another  is  delivered,  as  prescribed 
in  this  title,  must,  without  any  avoidable  delay,  deliver  it  to  the  person  to  whom  it  is 
directed,  if  he  can  be  found  within  the  same  town  or  city ;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the  exercise  of  reasonable 
diligence,  before  the  time  when  the  precept  is  returnable,  to  the  judge  or  justice  who 
issued  the  same,  at  the  time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reasonble  diligence,  to  find 
the  person  to  whom  the  precept  is  directed,  or  his  agent,  within  the  town  or  city.  A 
person,  who  wilfully  violates  any  provision  of  this  section,  is  guilty  of  a  misdemeanor; 
and  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord  the  value  of  three 
years'  rent  of  the  premises  occupied  by  him.  A  copy  of  this  section  must  be  indorsed 
upon  each  copy  of  a  precept,  served  otherwise  than  personally  upon  the  person  to 
whom  it  is  directed. 

§   2242.   When  precept  to  be  served  on  landlord  of  bawdy-house,  etc. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept  must  be  directed  to 
and  served  upon  the  owner  or  landlord,  or  his  agent,  and  also  upon  the  tenant  or 
occupant  of  the  property.  Either  or  both  of  them  may,  upon  the  return  day,  appear 
and  show  cause  why  the  tenant  or  occupant  should  not  be  removed  from  the  property. 

§   2243.   Proof  of  service  of  precept. 

At  the  time  when  the  precept  is  returnable,  the  petitioner  must,  unless  the  adverse 
party  appears,  make  due  proof  of  the  service  thereof,  showing  the  time,  and  the  place 
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and  manner  of  service;  and,  unless  service  was  made  personally  npon  the  adverse 
party,  or  by  affixing  a  copy  of  the  precept,  the  name  of  the  person  to  whom  a  copy  of 
the  precept  was  delivered,  if  his  name  can  be  ascertained  with  reasonable  diligence. 
Where  service  is  made  by  a  sheriff,  constable,  or  marshal,  it  may  be  proved  by  his 
certificate,  stating  the  facts. 

€  2244.  [Am'd,  1882,  1893,  1919.]  Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as  prescribed  in  an 
action  before  a  justice  of  the  peace,  or  in  a  district  court  in  the  city  of  New  York, 
the  person  to  whom  it  is  directed  or  his  landlord,  or  any  person  in  possession  or 
claiming  possession  of  the  premises,  or  a  part  thereof,  may  answer,  orally  or  in  writing, 
tienying  generally  the  allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a  legal  or  equitable 
defence,  or  counterclaim.  Such  defence  or  counterclaim  may  be  set  up  and  established 
in  like  manner  as  though  the  claim  for  rent  in  such  proceeding  was  the  subject  of  an 
action.     If  such  answer  be  oral  the  substance  thereof  shall  be  endorsed  upon  the  petition. 

[See  ante,  p.  340.] 

§   2245.   Issues  upon  forcible  entry  or  detailer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible  entry  or  forcible 
holding  out,  the  petitioner  must  allege  and  prove  that  he  was  peaceably  in  actual 
possession  of  the  property,  at  the  time  of  a  forcible  entry,  or  in  constructive  possession, 
at  the  time  of  a  forcible  holding  out;  and  the  adverse  party  must  either  deny  the 
forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his  defence,  that  he,  or  his 
ancestor,  or  those  whose  interest  he  claims,  had  been  in  quiet  possession  of  the  prop- 
erty, for  three  years  together  next  before  the  alleged  forcible  entry  or  detainer;  and 
that  his  interest  is  not  ended  or  determined,  at  the  time  of  the  trial. 

§   2246.  In  N.  Y.  district  court,  cause  may  be  transferred  to  anotber  court 
for  trial. 

In  a  district  court  of  the  city  of  New  York,  at  the  time  of  joining  issue,  the  justice 
sitting  in  the  cause  may,  in  his  discretion,  upon  motion  of  either  party,  or,  if  no  justice 
is  present,  the  clerk  may,  by  consent  of  both  parties,  make  an  order  transferring  the 
cause  for  trial,  to  a  district  court  of  an  adjoining  district,  which  thtreupon  has  the 
same  jurisdiction  and  power  at  its  own  court  house,  as  if  the  property  wae  situate 
within  its  district. 

§   2247.    [Am'd,  1881  and  1882.]    Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by  the  judge  or  justice, 
unless  either  party  to  such  proceedings  shall,  at  the  time  designated  in  such  precept 
for  showing  cause,  demand  a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such  jury.  If  a  juiy  be 
demanded  and  such  costs  and  expenses  be  paid,  the  judge  or  justice  with  whom  such 
petition  shall  be  filed  shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to  the  sheriff  or  one 
of  the  constables  of  the  county,  or  any  constable  or  marshal  of  the  city  or  town, 
commanding  him  to  summons  the  persons  so  nominated  to  appear  before  such  judge 
or  justice  at  such  time  or  place  as  he  shall  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said  matters  in  difference.  Six 
of  the  persons  so  summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices'  courts, 
and  shall  be  sworn  by  such  judge  or  justice  well  and  truly  to  hear,  try  and  determine 
the  matter  in  difference  between  the  parties.  After  hearing  the  allegations  and  proofs 
of  the  parties,  the  said  jury  shall  be  kept  together  until  they  agree  on  their  verdict. 
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by  the  sheriff  or  one  of  his  deputies,  or  a  constable,  or  by  some  proper  person  appointed 
by  the  judge  or  justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury  as  is 
usual  in  like  cases  of  courts  of  record.  If  such  jury  cannot  agree  after  being  kept 
together  for  such  time  as  such  judge  shall  deem  reasonable,  he  may  discharge  them 
and  nominate  a  new  jury,  and  issue  a  new  precept  in  manner  aforesaid. 
[See  ante,  p.  340.] 

§   2248.   Adjournment. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in  his  discretion,  at  the 
request  of  either  party,  and  upon  proof  to  his  satisfaction,  by  affidavit  or  orally,  that 
an  adjournment  is  necessary,  to  enable  the  applicant  to  procure  his  necessary  witnesses, 
or  by  consent  of  all  the  parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not 
more  than  ten  days;   except  by  consent  of  all  parties. 

§   2249.   Final  order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept;  or  if  the  verdict  of 
the  jury,  or  the  decision  of  the  judge  or  justice,  upon  a  trial  without  a,  jury,  is  in  favor 
of  the  petitioner;  the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except  that,  where  the  case  is 
within  section  2237  of  this  act,  the  final  order  must  direct  the  removal  of  the  occupant. 
In  either  case,  the  final  order  must  award  to  the  petitioner  the  costs  of  the  special 
proceeding.  If  the  verdict  or  decision  is  in  favor  of  the  person  answering,  the  judge  or 
justice  must  make  a  final  order  accordingly,  and  awarding  to  him  the  costs  of  the 
special  proceeding. 

[See  ante,  pp.  340,  341.] 

§   2250.    [Am'd,  1882.]    Amount  of  costs;    how  collected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a  fee  is  specially  given  in 
chapter  twenty-one  of  this  act,  must  be  at  the  rate  allowed  by  law  in  an  action  in  a 
justice's  court,  and  are  limited  in  like  manner;  unless  the  application  is  founded  upon 
an  allegation  of  forcible  entry  or  forcible  holding  out;  in  which  case,  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sum  as  costs,  not  exceeding  fifty 
dollars,  in  addition  to  his  disbursements.  If  the  final  order  is  made  by  a  county  judge, 
or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an  execution  to  collect  the  costs 
may  be  issued  thereupon  as  if  it  was  a  judgment  of  a  justice  of  the  peace  of  the  same 
city  or  county;  and  for  that  purpose  the  officer  takes  the  place  of  a  justice  of  the 
peace.  In  every  other  case  an  execution  may  be  issued  to  collect  the  costs  awarded 
thereby  as  if  the  final  order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

§   2251.    [Am'd,  1882.]    Warrant  to  dispossess  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge  or  justice  must  there- 
upon issue  a  warrant,  under  his  hand,  directed  to  the  sheriff  of  the  county,  or  to  any 
constable  or  marshal  of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of  any  town  in  the  county, 
describing  the  property,  and  commanding  the  officer  to  remove  all  persons  therefrom, 
and  also,  except  where  the  case  is  within  section  2237  of  this  act,  to  put  the  petitioner 
into  the  full  possession  thereof. 

§   2252.   Execution  of  ivarrant. 

The  officer,  to  whom  the  warrant  is  directed  and  delivered,  must  execute  it,  according 
to  the  command  thereof,  between  the  hours  of  sunrise  and  sunset. 
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§   2253.   When  nrarrant  cancels  lease;   exception. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from  demised  premises,  cancels 
the  agreement  for  the  use  of  the  premises,  if  any,  under  which  the  person  removed  held 
them;  and  annuls  accordingly  the  relation  of  landlord  and  tenant,  except  that  it  does 
not  prevent  a  landlord  from  recovering,  by  action,  any  sum  of  money,  which  was,  at  the 
time  the  precept  was  issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation  thereof,  to  the  time  when 
the  warrant  was  issued,  for  any  period  of  time,  with  respect  to  which  the  agreement 
does  not  make  any  special  provision  for  payment  of  rent. 

§   2254.    [Am'd,  1885.]    Warrant;   when  and  how  stayed. 

The  party,  against  whom  a  final  order  made,  requiring  the  delivery  of  possession 
to  the  petitioner,  may,  at  any  time  before  a  warrant  is  issued,  stay  the  issuing  thereof; 
and  also  stay  an  execution  to  collect  the  costs,  as  follows: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant  holds  over,  after  a 
default  in  the  payment  of  rent,  or  of  taxes  or  assessments,  he  may  effect  a  stay,  by 
payment  of  the  rent  due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or  by  delivering  to  the 
judge  or  justice,  or  the  clerk  of  the  court,  his  undertaking  to  the  petitioner,  in  such 
sum  and  with  such  sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he  will 
pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and  penalty  and  costs,  within 
ten  days,  at  the  expiration  of  which  time  a  warrant  may  issue,  unless  he  produces  to 
the  judge  or  justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has  taken  the  benefit  of  an 
insolvent  act,  has  been  adjudicated  a  bankrupt,  he  may  effect  a  stay  by  paying  the  costs 
of  the  special  proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the 
court,  his  undertaking  to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as  the 
judge  or  justice  approves,  to  the  effect,  that  he  will  pay  the  rent  of  the  premises,  as  it 
has  become,  or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against  whom  it  is  made, 
continues  in  possession  of  real  property,  which  has  been  sold  by  virtue  of  an  execution 
against  his  property,  he  may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he 
claims  the  possession  of  the  property,  by  virtue  of  a  right  or  title,  acquired  after  the 
sale,  or  as  guardai  or  trustee  for  another;  together  with  his  undertaking  to  the 
petitioner,  in  such  a  sum  and  with  such  sureties  as  the  judge  or  justice  approves  to  the 
effect,  that  he  will  pay  any  costs  and  damages,  which  may  be  recovered  against  him, 
in  an  action  of  ejectment  to  recover  the  property,  brought  against  him  by  the  petitioner 
within  six  months  thereafter;  and  that  he  will  not  commit  any  waste  upon  or  injury 
to  the  property,  during  his  occupation  thereof. 

§   2255.   Undertaking;    how  disposed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  subdivision  first  of  the  last 
section,  the  judge  or  justice  must  deliver  it  to  the  person  against  whom  the  final  order 
was  made,  upon  his  producing  the  evidence  of  payment,  mentioned  in  that  subdivision. 
If  he  does  not  produce  such  evidence  within  ten  days,  the  judge  or  justice  must  deliver 
it  to  the  petitioner.  Iij  every  other  case  specified  in  the  last  section,  the  judge  or  justice 
must  deliver  the  undertaking  to  the  petitioner,  immediately  after  his  approval  thereof. 

§   2256.   Redemption  by  lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation  that  a  lessee  holds  over, 
after  a  default  in  the  payment  of  rent,  and  the  unexpired  term  of  the  lease,  under 
which  the  premises  are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is  issued ; 


SUMMARY  PROCEEDINGS.  441 

the  lessee,  his  executor,  administrator,  or  assignee,  may,  at  any  time  within  one  year 
after  the  execution  of  the  warrant,  pay  or  tender  to  the  petitioner,  his  heir,  executor, 
administrator,  or  assignee,  or  if,  within  five  days  before  the  expiration  of  the  year,  he 
cannot,  with  reasonable  diligence,  be  found  within  the  city  or  town,  wherein  the 
property,  or  a  portion  thereof,  is  situated,  then  to  the  judge  or  justice  who  issued  the 
warrant,  or  his  successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment  or 
tender,  with  interest  thereupon,  and  the  costs  and  charges  incurred  by  the  petitioner. 
Thereupon  the  person  making  the  payment  or  tender,  shall  be  entitled  to  the  possession 
of  the  demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the  same,  according 
to  the  terms  of  the  original  demise,  as  otherwise  prescribed  in  the  next  section  but  one. 

§   2257.   Id.;   by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of  the  lessee,  whose  judg- 
ment was  docketed  in  the  county,  before  the  precept  was  issued,  or  a  mortgagee  of  the 
lease,  whose  mortgage  was  duly  recorded,  in  the  county,  before  the  precept  was  issued, 
may,  at  any  time  before  the  expiration  of  one  year  after  the  execution  of  the  warrant, 
unless  a  redemption  has  been  made  as  prescribed  in  the  last  section,  file  with  the  judge 
or  justice  who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice,  specifying  his 
interest  and  the  sum  due  to  him;  describing  the  premises;  and  stating  that  it  is  his 
intention  to  redeem  as  prescribed  in  this  section.  If  a  redemption  is  not  made  by  the 
lessee,  his  executor,  administrator,  or  assignee,  within  a  year  after  the  execution  of 
the  warrant,  the  person  so  filing  a  notice,  or,  if  two  or  more  persons  have  filed  such 
notices,  the  one  who  holds  the  first  lien,  may,  at  any  time  before  two  o'clock  of  the 
day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the  year, 
redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his  executor,  administrator,  or 
assignee  might  have  so  redeemed.  Where  two  or  more  judgment  creditors  or  mort- 
gagees have  filed  such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at  any  time 
before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that 
in  which  the  holder  of  the  first  lien  might  have  redeemed;  and  the  holder  of  the  third 
and  each  subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before  two  o'clock 
of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding  that  in  which  his  prede- 
cessor might  have  redeemed.  But  a  second  or  subsequent  redemption  is  not  valid, 
unless  the  person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who  has 
redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum  due  upon  his  judgment  or 
mortgage;  or  deposits  those  sums  with  the  judge  or  justice,  for  the  benefit  of  his 
predecessor  or  predecessors. 

§    2258.    The  last  two  sections  qualified. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last  two  sections,  the 
rights  of  the  person  redeeming  are  subject  to  a  lease,  if  any,  executed  by  the  petitioner, 
since  the  warrant  was  issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants, 
or  other  representatives,  may,  upon  complying  with  the  terms  of  the  lease,  hold  the 
premises  so  leased  until  twelve  o'clock,  noon,  on  the  first  day  of  May,  next  succeeding 
the  redemption.  And,  in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the  petitioner,  under  such 
a  lease. 

§   2259.   Order  to  be  made  thereupon;   liability  of  person  redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections,  or  the  owner  of  the 
property  so  redeemed,  may  present  to  the  judge  or  justice  who  issued  the  warrant, 
or  to  his  successor  in  office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishing  the  rights  and  liabilities  of  the 
parties  upon  the  redemption.     Whereupon  the  judge  or  justice  must  make  an  order 
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requiring  the  other  party  to  the  redemption  to  show  cause  before  him,  at  a  time  and 
place  therein  specified,  why  the  prayer  of  the  petition  should  not  be  granted.  The 
order  to  show  cause  must  be  made  returnable,  not  less  than  two  nor  more  than  ten 
days,  after  it  is  granted;  and  it  must  be  served  at  least  two  days  before  it  is  return- 
able. Upon  the  return  thereof,  the  judge  or  justice  must  hear  the  allegations  and 
proofs  of  the  parties,  and  must  make  such  a  final  order  as  justice  requires.  The  costs 
and  expenses  must  be  paid  by  the  peitioner.  The  final  order,  or  a  certified  copy  thereof, 
may  be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the  lessee,  who 
redeems  as  prescribed  in  the  last  three  sections,  succeeds  to  all  the  duties  and  liabilities 
of  the  lessee,  accruing  after  the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§   2260.   Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed  in  this  title,  to  the 
same  court,  within  the  same  time,  and  in  the  same  manner,  as  where  an  appeal  is 
taken  from  a  judgment  rendered  in  the  court,  of  which  the  judge  or  justice  is  the 
presiding  officer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the  next  two 
sections. 

§   2261.    [Am'd,  1895.]    EiEect  of  appeal  limited  in  certain,  cases. 

The  issuing  or  execution  of  a  warrant  can  not  be  stayed  by  such  an  appeal,  or  by  the 
giving  of  an  undertaking  thereupon,  otherwise  than  as  prescribed  in  the  next  section. 
An  appeal  can  not  be  taken  to  the  court  of  appeals,  from  a  final  determination  of  the 
appellate  division  of  the  supreme  court,  upon  such  an  appeal,  unless  the  latter  court, 
by  an  order,  made  at  the  term  of  the  appellate  division  where  the  final  order  is  made, 
or  the  next  term  thereafter,  allows  it  to  be  taken. 

§   2262.    [Am'd,  1895.]    Warrants;    how  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery  of  possession  to  the 
petitioner,  which  establishes  that  a  lessee  or  tenant  holds  over,  after  a  default  in  pay- 
ment of  rent  or  from  an  order  of  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the  county  judge,  and  in  the 
city  and  county  of  New  York  by  a  justice  of  the  supreme  court,  upon  the  appellant's 
giving  the  security  required  to  perfect  the  appeal,  and  to  stay  the  execution  of  the 
order  appealed  from  and  also  an  undertaking  to  the  petitioner  in  a  sum  and  with 
sureties  approved  by  the  county  judge  or  in  the  city  and  county  of  New  York  by 
a  justice  of  the  supreme  court  to  the  effect  that  if,  upon  the  appeal,  a  final  determina- 
tion is  rendered  against  the  appellant  he  will  pay  all  rents  accruing  or  to  accrue  upon 
the  premises,  or  if  there  is  no  lease  thereof  the  value  of  the  use  and  occupation  of  the 
premises  subsequent  to  the  institution  of  the  special  proceedings. 

§   2263.   Appellate  court  may  award  restitution;    action  for  damages. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate  court  may  award  restitu- 
tion to  the  party  injured,  with  costs;  and  it  may  make  an  order,  or  issue  any  other 
mandate,  necessary  to  carry  its  determination  into  effect.  The  person  dispossessed  may 
also  maintain  an  action,  to  recover  the  damages  which  he  has  sustained  by  the  dis- 
possession. 

§    2264.   Application  of  this  title;    effect  of  final  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or  tenant,  in  a  case  not 
therein  provided  for.  Where  a  special  statutory  provision  confers  a  right  to  take 
proceedings,  in  the  manner  heretofore  prescribed  by  law,  for  the  summary  removal 
of  a  person  in  possession  of  real  property,  the  proceedings  thereunder  must  be  taken 
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as  prescribed  in  this  title.  A  final  order,  made  in  a  special  proceeding,  taken  as  pre- 
scribed in  this  title,  is  not  a  bar  to  an  action  of  ejectment,  to  recover  the  property 
affected  thereby. 

§   2265.   How  proceedings  under  this  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the  proceedings  thereupon 
before  the  final  order,  and  if  the  final  order  awards  delivery  of  the  possession  to  the 
petitioner,  the  issuing  or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or  sus- 
pended by  any  court  or  judge,  except  in  one  of  the  following  methods: 

1,  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal,  in  a  case  and  in 
the  manner  specially  prescribed  for  that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the  petitioner.  Such  an 
injunction  shall  not  he  granted  before  the  final  order  in  the  special  proceeding,  except 
in  a  case  where  an  injunction  would  be  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms;  or  after  the  final 
order,  except  in  a,  case  where  an  injunction  would  be  granted  to  stay  the  execution  Of 
the  final  judgment  in  such  an  action,  and  upon  the  like  terms. 
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THE   STATUTE   OF  LIMITATIONS. 

[Chapter  IV,  Titles  II  and  III  of  the  Code  of  Civil  Procedure.] 

TITLE  II. 

ACTION  OTHEK  THAN  FOK  THE  KECOVEEY  OF  REAL  PROPERTY. 

Section  376.  When  satisfaction  of  judgment  presumed. 

377.  Effect  of  return  of  execution. 

378.  How  presumption  raised. 

379.  Limitation  of  action  to  redeem  from  a  mortgage. 

380.  Other  periods  of  limitation. 

381.  Within  twenty  years. 

382.  Within  six  years. 

383.  Within  three  years. 
364.  Within  two  years. 

385.  Within  one  year. 

386.  When  cause  of  action  accrues  on  a  current  account. 

387.  Action  for  penalty,  etc.,  by  any  person  who  will  sue. 

388.  Actions  not  before  provided  for. 

389.  Actions  by  the  people  subject  to  the  same  limitations. 

390.  Actions  against  a  non-resident,  upon  a  demand  barred  by  the  law  of  his 

residence. 

391.  When  person  liable,  etc.,  dies  without  the  State. 

392.  Cause  of  action  accruing  between  the  death  of  a  testator  or  intestate, 

and  the  grant  of  letters. 

393.  No  limitation  of  action  on  bank  notes,  etc. 

394.  Action  against  directors,  etc.,  of  banks. 

395.  Acknowledgment  of  new  promise  must  be  in  writing. 

396.  Exceptions,  as  to  persons  under  disabilities. 

397.  Defence  or  counterclaim. 

§   376.    [Am'd,  1894.]    'When  satisfaction  of  judgment  presumed. 

A  final  judgment  or  decree  for  a,  sum  of  money,  or  directing  the  payment  of  »  eum 
of  money,  heretofore  rendered  in  a  surrogate's  court  of  the  State,  or  heretofore  or 
hereafter  rendered,  in  a  court  of  record  within  the  United  States  or  elsewhere,  or  here- 
after docketed  pursuant  to  the  provisions  of  section  thirty  hundred  and  seventeen  of 
this  act,  is  presumed  to  be  paid  and  satisfied,  after  the  expiration  of  twenty  years 
from  the  time,  when  the  party  recovering  it  was  first  entitled  to  a  mandate  to  enforce 
it.  This  presumption  is  conclusive,  except  as  against  a  person,  who,  within  twenty 
years  from  that  time,  makes  a  payment  or  aclcnowledges  an  indebtedness  of  some  part 
of  the  amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  personal  representa- 
tive, or  a  person  whom  he  otherwise  represents.  Such  an  acknowledgment  must  be 
in  writing,  and  signed  by  the  person  to  be  charged  thereby. 

§   377.   Effect  of  return  of  execution. 

If  the  proof  of  payment,  under  the  last  section  consists  of  the  return  of  an  execution 
partly  satisfied,  the  adverse  party  may  show,  in  full  avoidance  of  the  effect  thereof, 
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that  the  alleged  partial  satisfaction  did  not  proceed  from  the  payment  made,  or  a  sale 
of  property  claimed,  by  him  or  by  a  person  whom  he  represents. 

§   378.   How  presumption  raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the  last  section  but  one, 
under  an  allegation  that  the  action  was  not  commenced,  or  that  the  proceeding  was 
not  taken,  within  the  time  therein  limited. 

§    379.    [Am'd,  1919.]    Limitation  of  action  to  redeem  from  a  mortgage. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or  without  an  account  of 
rents  and  profits,  may  be  maintained  by  the  mortgagor,  or  those  claiming  under  him, 
against  the  mortgagee  in  possession,  or  those  claiming  under  him,  unless  he  or  they 
have  continuously  maintained  possession  of  the  mortgaged  premises,  for  twenty  years 
after  the  breach  of  a  condition  of  the  mortgage,  or  the  non-fulfilment  of  a  covenant 
therein  contained. 

§   380.   Other  periods  of  limitation. 

The  following  actions  must  be  commenced  within  the  following  periods,  after  the 
cause  of  action  has  accrued. 

§   381.    [Am'd,  1877.]    Within  twenty  years. 

Within  twenty  years : 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of  seizin,  or  against  in- 
cumbrances, the  cause  of  action  is,  for  the  purposes  of  this  section  only,  deemed  to 
have  accrued  upon  an  eviction,  and  not  before. 

§    382.    [Am'd,  1877,  chs.  416  and  422.]    AVithin  six  years. 

Within  six  years : 

1.  An  action  upon  a  contract  obligation  or  liability  express  or  implied;  except  a 
judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute;  except  a  penalty  or  for- 
feiture. 

3.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  personal  injury; 
except  in  a  case  where  a  different  period  is  expressly  prescribed  in  this  chapter.  (See 
§  383,  subd.  5;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of  money,  on  the  ground  of 
fraud,  in  a  case  which,  on  the  thirty-first  day  of  December,  1846,  was  cognizable  by 
the  court  of  chancery.  The  cause  of  action,  in  such  a,  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under  whom  he  claims,  of 
the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost,  concealed,  or  destroyed, 
the  cause  of  action  is  not  deemed  to  have  accrued,  until  the  discovery,  by  the  plaintiff, 
or  the  person  under  whom  he  claims,  of  the  facts  upon  which  its  validity  depends. 

7.  [Am'd,  1894.]  An  action  upon  a  judgment  or  decree,  rendered  in  a  court  not 
of  record,  except  where  a  transcript  shall  be  filed,  pursuant  to  section  thirty  hundred 
and  seventeen  of  this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surrogate's 
court  of  the  State.  The  cause  of  action,  in  such  a  case,  is  deemed  to  have  accrued  when 
final  judgment  is  rendered. 
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§    383.    [Am'd,  1877.]    Within  three  years. 

Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  oificer,  for  the  non-payment 
of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable  upon  any  other  liability  incurred  by  him,  by  doing 
S.U  act  in  his  official  capacity,  or  by  the  omission  of  an  official  duty;  except  an  escape.. 

3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action  is  given 
to  the  person  aggrieved,  or  to  that  person  and  the  people  of  the  .State,  except  where  the- 
statute  imposing  it  prescribes  a  different  limitation. 

4.  An  action  against  an  executor, .  administrator,  or  receiver,  or  against  the  trustee 
of  an  insolvent  debtor,  appointed,  as  preseibed  by  law,  in  a  special  proceeding  instituted 
in  a  court  or  before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  taking,  detain- 
ing, or  injuring  personal  property,  by  the  defendant,  or  the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury,  resulting  from  negligence. 

§   384.    [Am'd,  1896,  1900.]    Within  two  years. 

Within  two  years : 

1.  An  action  to  recover  damages  for  libel,  slander,  assault,  battery,  seduction,  crimi- 
nal conversation,  false  imprisonment,  malicious  prosecution  or  malpractice. 

2.  An  action  upon  a,  statute  for  a  forfeiture  or  penalty  to  the  people  of  the  State. 

g    385.    Within  one  year. 

Within  one  year : 

1.  An  action  against  a  sheriff  or  coroner,  upon  liability  incurred  by  him,  by  doing- 
an  act  in  his  official  capacity,  or  by  the  omisson  of  an  official  duty,  except  the  non- 
payment of  money  collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a  prisoner,  arrested  or  im- 
prisoned by  virtue  of  a  civil  mandate. 

§   386.   When  cause  of  action  accrues  on  a  current  account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual,  open,  and  current 
account,  where  there  have  been  reciprocal  demands  between  the  parties,  the  cause  of 
action  is  deemed  to  have  accrued  from  the  time  of  the  last  item,  proved  in  the  account 
on  either  side. 

§    387.    Action  for  penalty,  etc.;    by  any  person  who  will  sue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  wholly  or  partly  to  any 
person  who  will  prosecute  for  the  same,  must  be  commenced  within  one  year  after  the 
commission  of  the  offence;  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  thereafter,  in  behalf  of  the 
people  of  the  State,  by  the  attorney-general,  or  the  district-attorney  of  the  county  where 
the  offence  was  committed. 

§   388.   Actions  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  in  this  or  the  last 
title,  must  be  commenced  within  ten  years  after  the  cause  of  action  accrues. 

§   389.   Actions  by  the  people  subject  to  the  same  limitations. 

The  limitations,  prescribed  in  this  title,  apply  alike  to  actions  brought  in  the  nam© 
of  the  people  of  the  State,  or  for  their  benefit,  and  to  actions  by  private  persons. 
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§    390.    [Am'd,  1916.]    Action  against  a  nonresident,  upon  a  demand  barred 
by  the  law  of  his  residence. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to  or  possession  of  real 
property  within  the  State,  accrues  against  a  person,  who  is  not  then  a  resident  of  the 
State,  an  action  cannot  be  brought  thereon  in  a  court  of  the  State,  against  him  or  his 
personal  representative,  after  the  expiration  of  the  time,  limited,  by  the  laws  of  his 
residence,  for  bringing  a  like  action,  provided  that  if  the  limitation  of  the  time  fixed 
by  the  laws  of  his  residence  for  bringing  such  action  be  less  than  the  time  fixed  by  the 
laws  of  this  State  for  a  like  action,  the  limitation  fixed  by  the  laws  of  this  State  shall 
apply.  This  section  shall  not  apply  to  a  case  in  which  a  person  is  entitled,  when  this 
section  as  amended  takes  effect,  to  commence  such  action,  where  he  commences  the 
same  before  the  expiration  of  ^ix  months  after  this  section  as  amended  takes  effect; 
in  which  case  the  provisions  of  law  applicable  thereto  immediately  before  this  section 
as  amended  takes  effect  shall  continue  to  be  so  applicable,  notwithstanding  the  repeal 
thereof. 

§   390a.    [Added,   1902.]     Iiimitation  of  tiaie  to  enforce  h  cause  of  action 
arising  in  another  state. 

Where  a  cause  of  action  arises  outside  of  this  State,  an  action  cannot  be  brought, 
in  a  court  of  this  State,  to  enforce  said  cause  of  action,  after  the  expiration  of  the  time 
limited  by  the  laws  of  the  state  or  country  where  the  cause  of  action  arose,  for  bring- 
ing an  action  upon  said  cause  of  action,  except  where  the  cause  of  action  originally 
accrued  in  favor  of  a  resident  of  this  State.  Nothing  in  this  act  contained  shall  affect 
any  pending  action  or  proceeding. 

§   391.    [Am'd,  1877.]    'When  person  liable,  etc.,  dies  without  the  state. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without  the  State,  the  time 
which  elapses  between  his  death,  and  the  expiration  of  eighteen  months  after  the 
issuing,  within  the  State,  of  letters  testamentary  or  letters  of  administration,  is  not 
a  part  of  the  time  limited  for  the  commencement  of  an  action  therefor,  against  his 
executor  or  administrator. 

§    392.    [Am'd,   1877.]     Cause  of  action  accruing  between  the  death  of   a 
testator  or  intestate,  and  the  grant  of  letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action  must  be  commenced 
in  a  court  of  the  State,  by  an  executor  or  administrator,  to  recover  personal  property, 
taken  after  the  death  of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
raetary  or  letters  of  administration;  or  to  recover  damages  for  taking,  detaining,  or 
injuring  personal  property  within  the  same  period ;  the  letters  are  deemed  to  have  been 
issued,  within  six  years  after  the  death  of  the  testator  or  intestate.  But  where  an 
action  is  barred  by  this  section,  any  of  the  next  of  kin,  legatees,  or  creditors,  who,  at 
the  time  of  the  transaction  upon  which  it  might  have  been  founded,  was  within  the 
age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal  charge  may,  within  five 
years  after  the  cessation  of  such  a  disability,  maintain  an  action  to  recover  damages 
by  reason  thereof;  in  which  he  may  recover  such  sum,  or  the  value  of  such  property, 
as  he  would  have  received  upon  the  final  distribution  of  the  estate,  if  an  action  had  been 
seasonably  commenced  by  the  executor  or  administrator. 

§    393.   No  limitation  of  action  on  bank  notes,  etc. 

This  chapter  does  not  affect  an  action  to  enforce  the  payment  of  a  bill,  note,  or  other 
evidence  of  debt  issued  by  a  moneyed  corporation,  or  issued  or  put  in  circulation  as 
money. 


44S  CODE  OF  CIVIL  PEOCEDURE. 

§   394.    [Am'd,  1877,  1897.]    Action  against  directors,  etc.,  of  banks. 

This  chapter  does  not  affect  an  action  against  a  director  or  stockholder  of  a  moneyed 
corporation,  or  banking  association,  to  recover  a  penalty  or  forfeiture  imposed,  or  to 
enforce  a  liability  created  by  the  common  law  or  by  statute;  but  such  an  action  must 
be  brought  within  three  years  after  the  cause  of  action  has  accrued. 

§    395.   Acknowledgment  or  nevr  promise  must  be  in  writing. 

An  acknowledgment  or  promise  contained  in  writing,  signed  by  the  party  to  be 
charged  thereby,  is  the  only  competent  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  a  case  out  of  the  operation  of  this  title.  But  this  section  does  not 
alter  the  effect  of  a  payment  of  principal  or  interest. 

§    396.    Exceptions,  as  to  persons  under  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title,  except  for  a  penalty 
or  forfeiture,  or  against  a  sheriff  or  other  officer  for  an  escape,  is,  at  the  time  when 
the  cause  of  action  accrues,  either : 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a  criminal 
offence,  for  a  term  less  than  life; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  in  this  title  for  com- 
mencing an  action;  except  that  the  time  so  limited  cannot  be  extended  more  than  five 
years  by  any  such  disability,  except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

§    397.    Defence  or  counterclaim. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained,  as  prescribed  in  this 
title,  cannot  be  effectually  interposed  as  a  defence  or  counterclaim. 
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TITLE  III. 

GENEEAL  PBOVISIONS. 

Section  398.  When  action  deemed  to  be  commenced. 

399.  Attempt  to  commence  action  in  a  court  of  record. 

400.  Id.;  in  a  court  not  of  record. 

401.  Exception,  when  defendant  is  without  the  state. 

402.  Id.;  when  a  person  entitled,  etc.,  dies  before  limitation  expires. 

403.  Id.;  when  a  person  liable,  etc.,  dies  within  the  state. 

404.  In  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted. 

405.  Provision  where  judgment  has  been  reversed. 
40e.  Stay  by  injunction,  etc.,  to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 

408.  Disability  must  exist  when  right  accrues. 

409.  If  several  disabilities,  no  limitation  until  all  removed. 

410.  Provision  when  the  action  cannot  be  maintained  without  a  demand. 

411.  Provision  in  case  of  submission  to  arbitration. 

412.  Provision  when  action  is  discontinued,  etc.,  after  answer. 

413.  How  objection  taken,  under  this  chapter. 

414.  Cases  to  which  this  chapter  applies. 

415.  Mode  of  computing  periods  of  limitation. 

§   398.    [Am'd,  1877.]    When  action  deemed  to  be  commenced. 

An  action  is  commenced  against  a  defendant,  within  the  meaning  of  any  provision 
of  this  act,  which  limits  the  time  for  commencing  an  action,  when  the  summons  is 
served  on  him;  or  on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united  in 
interest  with  him. 

§   399.   Attempt  to  commence  action  in  a  court  of  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is  equivalent  to  the  com- 
mencement thereof  against  each  defendant,  within  the  meaning  of  each  provision  of  this 
act,  which  limits  the  time  for  commencing  an  action,  when  the  summons  is  delivered, 
with  the  intent  that  it  shall  be  actually  served,  to  the  sheriff,  or,  where  the  sheriff  is 
a  party,  to  a  coroner  of  the  county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractrs,  or  otherwise  united  in  interest  with  him,  resides 
or  last  resided;  or,  if  the  defendant  is  a  corporation,  to  a  like  ofBcer  of  the  county, 
in  which  it  is  established  by  law,  or  wherein  its  general  business  is  or  was  last  trans- 
acted, or  wherein  it  keeps,  or  last  kept,  an  office  for  the  transaction  of  business.  But 
in  order  to  entitle  a  plaintiff  to  the  benefit  of  this  section,  the  delivery  of  the  summons 
to  an  officer  must  be  followed,  within  sixty  days  after  the  expiration  of  the  time  limited 
for  the  actual  commencement  of  the  action,  by  personal  service  thereof  upon  the  defend- 
ant sought  to  be  charged,  or  by  the  first  publication  of  the  summons,  as  against  that 
defendant,  pursuant  to  an  order  for  service  upon  him  in  that  manner. 

§   400.   Id.;   in  a  court  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a.  publication  or  service  of  the 
summons  within  sixty  days,  applies  to  an  attempt  to  commence  an  action,  in  a  court 
not  of  record,  where  the  summons  is  delivered  to  an  officer  authorized  to  serve  the 
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same,  within  tlie  city  or  town,  wherein  the  person  resides  or  the  corporation  is  located, 
as  specified  in  that  section;  provided  that  actual  service  thereof  is  made  with  due 
diligence. 

§   401.    [Ain'd,    1888,    1896.]     Exception,    when   defendant   is    without   the 
State. 

If,  when  the  cause  of  action  accrues  against  a  person,  who  is  without  the  state,  the 
action  may  be  commenced  within  the  time  limited  therefor,  after  his  return  into  the 
state.  If,  after  a  cause  of  action  has  accrued  against  a  person,  he  departs  from  the 
state,  and  remains  continuously  absent  therefrom  for  the  space  of  one  year  or  more, 
or  if,  without  the  knowledge  of  the  person  entitled  to  maintain  the  action,  he  resides 
within  the  state  under  a  false  name,  the  time  of  his  absence  or  of  such  residence  within 
the  state  under  such  false  name  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  the  action.  But  this  section  does  not  apply,  while  a  designation,  made  as 
prescribed  in  section  four  hundred  and  thirty,  or  in  subdivision  second  of  section  four 
hundred  and  thirty-two,  of  this  act,  remains  in  force. 

§    402.   Id.;    when  a  person  entitled,  etc.,  dies  before  limitation  expires. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action  survives,  an  action  may 
be  commenced  by  his  representative,  after  the  expiration  of  that  time,  and  within  one 
year  after  his  death. 

§   403.    [Am'd,    1891,   1896.]     Id.;    when  a   person   liable,   dies  within   the 
State. 

The  term  of  eighteen  months  after  the  death,  within  this  State,  of  a  person  against 
whom  a  cause  of  action  exists,  or  of  a  person  who  shall  have  died  witliin  sixty  days 
after  an  attempt  shall  have  been  made  to  commence  an  action  against  him  pursuant  to 
the  provisions  of  section  three  hundred  and  ninety-nine  of  this  act,  is  not  a  part  of  the 
time  limited  for  the  commencement  of  an  action  against  his  executor  or  administrator. 
If  letters  testamentary  or  letters  of  administration  uf)on  his  estate  are  not  issued, 
within  this  state,  at  least  six  months  before  the  expiration  of  the  time  to  bring  the 
action,  as  extended  by  the  foregoing  provision  of  this  section,  the  term  of  one  year 
after  such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the  commencement  of 
such  an  action.  The  time  during  which  an  action  is  pending  in  a  court  of  record 
between  the  person  or  persons  and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  qr  administrator  any  money  or  other  prop- 
erty claimed  by  said  executor  or  administrator  to  belong  to  the  estate  of  the  decedent, 
or  is  embraced  in  the  inventory  of  the  assets  of  said  dcedent's  estate,  is  not  a  part  of 
the  time  limited  for  the  commencement  of  an  action  against  an  executor  or  adminis- 
trator, for  a  claim  against  the  estate  of  the  decedent  until  the  final  determination  of 
the  action  is  brought  to  recover  said  or  other  property  claimed  by  said  executor  or 
administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is  liquidated  by  the  recovery 
of  a  judgment  thereon  against  an  executor  or  administrator  in  an  action  in  a  court  of 
rcord  or  under  section  twenty-seven  hundred  and  eighteen  of  this  code,  after  trial  on 
the  merits. 

2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding,  against  an  executol 
or  administrator  with  the  will  annexed,  to  enforce  the  payment  of  a  legacy. 

§  404.   In  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  state,  by  reason  of  either 
party  being  an  alien  subject  or  citizen  of  a  country,  at  war  with  the  United  States, 
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the  time  of  the  continuance  of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 

§   405.   ProTision  Trhere  judgment  has  been  reversed. 

If  an  action  is  commenced  within  the  time  limited  therefor,  and  a  judgment  therein 
is  reversed  on  appeal,  without  awarding  a  new  trial,  or  the  action  is  terminated  in 
any  other  manner  than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint  for 
neglect  to  prosecute  the  action,  or  a  final  judgment  upon  the  merits;  the  plaintiff,  or, 
if  he  dies,  and  the  cause  of  action  survives,  his  representative,  may  commence  a  new 
action  for  the  same  cause,  after  the  expiration  of  the  time  so  limited,  and  within  one 
year  after  such  a  reversal  or  termination. 

§   406.   Stay  by  injunction,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by  injunction,  or  other  order 
of  a  court  or  judge,  or  by  statutory  prohibition,  the  time  of  the  continuance  of  the 
stay  is  not  a  part  of  the  time,  limited  for  the  commencement  of  the  action. 

§   407.   Certain  actions  by  u  principal,  for  misconduct  of  an  agent,  etc. 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy  or  agent,  the  time, 
within  which  an  action  to  recover  damages  by  reason  thereof,  must  be  commenced  by 
the  principal,  against  the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  -principal,  for  the  act  or  omission,  is  first  recovered  by  the 
aggrieved  person;  and  a  subsequent  reversal  or  setting  aside  of  the  judgment  does  not 
extend  the  time. 

§    408.    Disability  must  exist  -when  right  accrues. 

A  person .  cannot  avail  himself  of  a  disability,  unless  it  existed  when  his  right  of 
action  or  of  entry  accrued. 

§    409.    If  several  disabilities,  no  limitation  until  all  removed. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of  action  or  of  entry  accrues, 
the  limitation  does  not  attach,  until  all  are  removed. 

g   410.   Provision  irhen  the  action  cannot  be  maintained  ivithout  a.  demand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a  person  to  maintain  an 
action,  the  time,  within  which  the  action  must  be  commenced,  must  be  computed  from 
the  time,  when  the  right  to  make  the  demand  is  complete;  except  in  one  of  the  follow- 
ing cases: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  money  or  property,  by 
an  agent,  trustee,  attorney,  or  other  person  acting  in  a  fiduciary  capacity,  the  time 
must  be  computed  from  the  time,  when  the  person,  having  the  right  to  make  the  de- 
mand, has  actual  knowledge  of  the  facts,  upon  which  the  right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at  a  fixed  time,  but  only 
upon  a  special  demand,  or  a  delivery  of  personal  property,  not  to  be  returned,  specifi- 
cally or  in  kind,  at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be  com- 
puted from  the  demand. 

§   411.   Provision  in  case  of  submission  to  arbitration. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action,  have  entered  into  a 
written  agreement  to  submit  to  arbitration,  or  to  refer  the  cause  of  action,  or  a  con- 
troversy in  which  it  might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determination  thereupon,  the 
agreement  or  submission  is  revoked,  so  as  to  render  it  ineffectual,  by  the  death  of  either 
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party  thereto,  or  by  the  act  of  the  person  against  whom  the  action  might  have  been 
brought;  or  the  execution  thereof,  or  the  remedy  upon  an  award  or  other  determination 
thereunder,  is  stayed  by  injunction,  or  other  order  procured  by  him  from  a  competent 
court  or  judge;  the  time  which  has  elapsed,  between  the  entering  into  the  written  sub- 
mission or  agreement,  and  the  revocation  thereof,  or  at  tlie  expiration  of  the  stay,  is  not 
a  part  of  the  time,  limited  for  the  commencement  of  the  action. 

§   412.   FroTision  when  action  is  discontinued,  etc.,  after  ansxrer. 

Where  the  defendant  in  an  action  has  interposed  an  answer,  in  support  of  which  he 
would  be  entitled  to  reply,  at  the  trial,  upon  a  defence  or  counterclaim  then  existing 
in  his  favor,  the  remedy  upon  which  at  the  time  of  the  commencement  of  the  action, 
was  not  barred  by  the  provisions  of  this  chapter;  and  the  complaint  is  dismissed,  or 
the  action  is  discontinued,  or  abates  in  consequence  of  the  plaintiff's  death;  the  time 
which  intervened,  between  the  commencement  and  the  termination  of  the  action,  is  not 
a  part  of  the  time,  limited  for  the  commencement  of  an  action  by  the  defendant,  to 
recover  for  the  cause  of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a  person  deriving  title  from 
or  under  him. 

§   413.   Hoiv  objection  taken,  under  this  chapter. 

The  objection,  that  the  action  was  not  commenced  within  the  time  limited,  can  be 
taken  only  by  answer.  The  corresponding  objection  to  a  defence  or  counterclaim  can 
be  taken  only  by  reply;  except  where  a  reply  is  not  required,  in  order  to  enable  the 
plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  contained  in  the  answer. 

§    414.    Cases  to  nrhich  this  chapter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only  rules  of  limitation 
applicable,  to  a  civil  action  or  special  proceeding,  except  in  one  of  the  following  cases: 

1.  A  case,  where  a  different  limitation  is  specially  prescribed  by  law,  or  a  shorter 
limitation  is  prescribed  by  the  written  contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the  first  day  of  July,  1848. 
The  statutes  then  in  force  govern,  with  respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a  person  is  entitled,  when 
this  act  takes  effect,  to  commence  an  action  or  to  institute  a  special  proceeding,  or  to 
take  any  proceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where  he  com- 
mences, institutes,  or  otherwise  resorts  to  the  same,  before  the  expiration  of  two  years 
after  this  act  takes  effect;  in  cither  of  which  eases,  the  provisions  of  law  applicable 
thereto,  immediately  before  this  act  takes  effect,  continue  to  be  so  applicable,  notwith- 
standing the  repeal  thereof. 

4.  A  case  where  the  time  to  commence  an  action  has  expired,  when  this  act  takes 
effect. 

The  word,  "  action  ",  contained  in  this  chapter,  is  to  be  construed,  when  it  is  neces- 
sary to  do  so,  as  including  a  special  proceeding,  or  any  proceeding  therein,  or  in  an 
action. 

§   415.   Mode  of  computing  periods  of  limitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except  as  otherwise  specially 
prescribed  therein,  must  be  computed  from  the  time  of  the  accruing  of  the  right  to 
relief  by  action,  special  proceeding,  defence,  or  otherwise,  as  the  case  requires,  to  the 
time  when  the  claim  to  that  relief  is  actually  interposed  by  the  party,  as  a  plaintiff  or 
a  defendant,  in  the  particular  action  or  special  preceeding. 
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Fkes. 

[Chapter  XXI,  Title  V,  of  the  Code  of  Civil  Procedure.] 

Section  3322.  Fees  of  a  justice  of  the  peace. 

3823.  Constable's  fees. 

3324.  Id.;  aflSdavit  upon  claim  for  travel  fees. 

3325.  Justice's  court,  fees  upon  a  commission. 

3326.  Id.;  jurors'  fees. 

3327.  Id.;  witnesses'  fees. 

3328.  Id.;  fees  to  be  paid  before  services  rendered. 

3329.  Id. ;  by  whom  fees  to  be  paid. 

3330.  Certain  special  provisions  excepted  from  this  title. 

3331.  Provision  as  to  change  in  fees. 

3332.  This  title  applies  to  civil  cases  only. 

§   3322.    [Am'd,  1904,  1910.]    Fees  of  a  justice  of  the  peace. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in  this  section,  to  the  fol- 
lowing fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a.  subpoena,  including  all  the  names  inserted  therein,  twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five  cents. 

For  taking  an  afiidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by  statute,  five  cents  for 
each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  appileation  for  a  commission  to  examine  one  or  more  witnesses,  fifty 
cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and  certifying  inter- 
rogatories, fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  arrest,  or  to  vacate  or 
modify  a  warrant  of  attachment,  or  increase  the  plaintiff's  security  thereupon,  fifty 
cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice  upon  his  own  motion, 
twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does  not  appear,  twenty-five 
cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears,  one  dollar  and  fifty 
cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents, 

For  a  transcript  of  a  judgment,  twenty-five  cents. 
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For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  prescribed  by  law,  six 
cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five  cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two  dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be  continued  before 
another  justice,  twenty-five  cents. 

For  service  when  associated  with  another  justice,  in  any  case  where  a  fee  therefor  is 
not  expressly  prescribed  by  law,  for  each  day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  brought  before  a  justice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly  prescribed  by  law, 
twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with  being  the  father  of  a 
bastard,  fifty  cents;  for  indorsing  a  warrant,  issued  from  another  county,  twenty-five 
cents. 

For  services  when  associated  with  another  justice,  in  any  case  where  a  fee  therefor 
is  not  expressly  prescribed  by  law,  for  each  day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding  is  commenced,  in  a 
case  where  a  fee  therefor  is  not  specially  prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by  law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or  witness,  twenty-five 
cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute  or  record  of  conviction 
of  such  a  juror  or  witness,  or  any  person  for  contempt,  in  any  case  where  a  fee  therefor 
is  not  specially  prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five  cents. 

For  drawing,  copying  and  certifying  a  bond,  an  undertaking,  a  recognizance  or  other 
written  security,  and  filing  the  same  with  the  county  clerk,  or  other  ofiicer  with  whom 
it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,  twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty -five  cents;  except  in  proceeding  to  alter 
or  lay  out  a  highway,  in  which  case  he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called,  seventy-five  cents  for  each 
day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the  order,  if  any,  thereupon, 
twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by  this  subdivision,  and  for 
which,  if  rendered  in  an  action  before  a  justice,  a  fee  is  allowed  by  the  first  subdivision 
of  this  section,  the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or  commission  issued, 
by  a  court  of  record  of  the  State,  or  a  court  in  another  state  or  a  territory,  or  a 
foreign  country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten  cents. 

§   3323.   Constable's  fees. 

A  constable  is  entitled,  for  the  services  specified  in  this  section,  to  the  following 
fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a  justice's  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one  dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment,  one  dollar. 
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For  serving  a  summons  and  affidavit,  and  executing  a  requisition,  in  an  action  for  a 
chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before  a  justice,  other 
thaii  the  one  before  whom  it  is  pending,  and  for  attending  before  the  latter,  fifty  cents, 
and  fifty  cents  in  addition  if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar  collected,  to  the 
amount  of  fifty  dollars,  five  cents;  for  every  dollar  collected  over  fifty  dollars,  two  and 
one-half  cents.  Where  a  judgment  or  an  execution  is  settled  after  a  levy,  the  con- 
. stable  is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is  made,  not 
exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to  serve  a  summons  or  to 
serve  or  execute  any  other  mandate,  except  a  venire,  the  distance  to  be  computed  from 
the  place  of  abode  of  the  person  served,  or  the  place  where  it  is  served,  to  the  place 
where  it  is  returnable,  ten  cents;  but  where  two  or  more  mandates  in  one  action  are 
served  or  executed  upon  one  journey,  or  where  a  mandate  is  served  upon  or  executed 
against  two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only  ten  cents  for 
each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest,  twenty-five  cents; 
and  for  going  to  the  plaintiff's  residence,  or,  if  he  is  found  elsewhere,  to  the  place 
where  he  is  found,  to  serve  such  a  notice,  for  each  mile  traveled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five  cents. 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty  cents. 

For  taking  charge  of  a  pury  during  their  deliberations,  fifty  cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any  person  other  than  a  con- 
stable, the  fee  therefor  is  thirteen  cents  each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings  relating  to  highways, 
two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee  therefor  is  specially 
prescribed  by  law,  for  each  person  notified,  ten  cents;  and  for  each  mile  actually  and 
necessarily  traveled,  going  from  and  returning  to  his  place' of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special  proceeding  is  com- 
menced, twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not  specially  prescribed 
by  law,  fifty  cents. 

For  serving  an  order,  directing  a  special  proceeding  to  be  continued  before  a  justice 
other  than  the  one  before  whom  it  is  pending,  and  for  attending  before  the  latter,  with 
or  without  a  person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five  cents. 

For  each  mile  necessarily  traveled,  going  and  feturning,  to  serve  or  execute  a  man- 
date, the  distance  to  be  computed  from  the  place  where  it  is  served  or  executed,  to  the 
place  where  it  is  returnable,  unless  a  different  rate  of  travel  fees  upon  the  service  or 
execution  thereof  is  specially  prescribed  by  the  statute,  ten  cents.  Where  two  or  more 
mandates  are  served  or  executed  in  one  special  proceeding,  the  limitation  upon  the 
amount  of  travel  fees  specified  in  the  last  preceding  subdivision  applies. 

§   3324.   Id.;    affidavit  npon  claim  for  travel  fees. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by  affidavit,  that  the  travel 
was  necessary,  to  perform  the  service  with  respect  to  which  it  is  charged;  that  no  more 
miles  are  charged  for,  than  were  actually  and  in  good  faith  traveled  for  that  purpose ; 
that  he  had,  at  the  time,  no  other  official  or  private  business  upon  the  route  so  tra- 
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veiled;  and  that  the  travelling  fees  are  charged  upon  one  mandate  only,  which  must 
be  attached  to  or  described  in  the  affidavit.  The  justice  taxing  the  fees  must  be  satis- 
fied that  the  miles  charged  for  were  actually  and  necessarily  traveled,  as  stated  in  the 
affidavit. 

§   3325.   Jnstice's  court,  fees  upon  a  commission. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the  peace,  in  whose  behalf 
a,  commission  has  been  issued,  and  who  introduces  in  evidence  a  deposition  taken  there- 
under, is  entitled  to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioners'  fees  for  taking  and  returning  testimony,  one  dollar; 
each  subpoena  issued,  or  oath  administered,  by  the  commissioner,  six  cents;  expense  of 
serving  each  subpcena,  twenty-five  cents;  each  witness's  fees  for  each  day's  attendance 
before  the  commissioner,  twenty-five  cents;  postage  for  sending  and  returning  the 
commission  and  papers  annexed  thereto,  one  dollar. 

§   3326.   Id.;   jurors'  fees. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  notified  to  attend  as  a 
juror,  is  entitled  to  twenty-five  cents  for  attending  and  serving  upon  the  trial  of  an 
action  or  the  hearing  of  a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

§   3327.   Id.;   witnesses'  fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual  attendance,  before  a 
justice  of  the  peace,  in  an  action  or  a  special  proceeding,  or  before  a  commissioner 
appointed  by  a  justice  of  the  peace,  or  before  a  justice  of  the  peace  taking  a  deposition 
to  be  used  in  a  court,  not  of  record,  of  another  State,  or  a  territory  of  the  United 
States. 

§   3328.   Id.;   fees  to  be  paid  before  services  rendered. 

A  justice  of  peace,  or  a  constable,  juror,  or  witness,  before  a  justice  of  the  peace,  is 
not  obliged  to  render  any  service  specified  in  this  title,  without  the  previous  payment 
or  tender  of  his  fee  therefor. 

§    3329.   Id.;   by  irhom  fees  to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are  rendered  for  a  party, 
and  he  neglects  to  pay  the  fees  allowed  therefor  by  law,  the  other  party  may  pay 
those  fees,  and  the  amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

§    3330.    Certain  special  provisions  excepted  from  this  title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case,  where  special  provision 
is  otherwise  made  by  statute  for  compensation  for  a  particular  service. 

§   3331.   Provision  as  to  change  in  fees. 

Where  an  officer  has,  when  this  title  takes  eSeat,  commenced  the  performance  of  a 
service,  for  which  a  fee  is  allowed  by  the  statutes  heretofore  in  force,  he  is  entitled 
to  the  fee  so  allowed,  for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

§   3331a.    [Added,  1909.]    Presentation  of  claims  by  jurors  and  disposition 
of  unclaimed  fees. 

All  jurors  including  those  in  a  criminal  action  or  special  proceeding  in  a  court  or 
before  an  officer  duly  summoned  and  who  served  as  provided  for  hy  the  laws  of  this 
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state  and  are  entitled  to  payment  therefor,  must  present  their  claims  to  the  proper 
official  designated  by  law  for  the  payment  of  juror's  fees,  on  or  before  the  thirty-first 
day  of  December  of  the  year  succeeding  or  following  the  year  in  which  such  services 
were  rendered  and  performed,  and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter.  All  notices  issued 
requiring  jurors  to  attend  at  a  term  of  court  or  at  a  meeting  of  the  grand  jury,  shall 
have  printed  thereon  the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  the  provisions  of  this  section  shall  be  transferred  and 
applied  to  the  fund  of  such  county  or  city,  from  which  they  were  paid,  on  or  before 
the  first  day  of  March,  in  each  year. 

§   3332.   Tliis  title  applies  to  civil  cases  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title  does  not  apply  to  a  service 
rendered  in  a  criminal  action  or  special  proceeding,  in  a  court  or  before  an  officer. 
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MISCELLANEOUS     PROVISIONS     OF     THE     CODE     OF     CIVIL     PROCEDURE 

APPLICABLE   TO  ACTIONS  AND  PROCEEDINGS  BEFORE   JUSTICES 

OF  THE  PEACE  AND  OTHER  TRIBUNALS. 

[Sections  refer  to  the  Code  of  Civil  Procedure.] 

Section  446.  Who  may  be  joined  as  plaintiffs. 

44i9.  Party  in  interest  to  sue.     Trustee,  etc.,  may  sue  alone. 

450.  When  married  woman  is  a  party. 

454.  When  persons  liable  for  the  same  demand  may  be  sued  together. 

455.  Defendant  so  sued  may  apply  for  any  relief. 

458'.  Who  may  petition  for  leave  to  prosecute  as  a  poor  person. 

459.  Contents  of  petition. 

460.  When  and  how  leave  granted. 

461.  Not  liable  for  costs  and  fees. 

462.  When  leave  may  be  annulled. 

463.  When  defendant  may  petition  to  defend  as  a  poor  person. 

464.  Contents  of  petition. 

465.  Proceedings  thereon. 

466.  Appeal  when  party  prosecutes  or  defends  as  a  poor  person. 

467.  Costs  in  favor  of  petitioner. 

468.  Right  of  infant  to  bring  action. 

723.  Amendments  by  the  court;    disregarding  immaterial  errors,  etc. 

728.  Disregarding  defects  in  affidavits. 

729.  Certain  bonds,  etc.,  when  sufficient. 

730.  Amending  defects  in  bonds,  etc. 

749.  Powers  of  certain  officers,  touching  securities,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verdict,  etc, 

765.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 
785.  Qualification  of  last  section. 

787.  Time  for  application  of  notice,  how  computed. 

810.  Bonds,  undertaking,  etc.,  must  be  acknowledged. 

811.  Party  need  not  join  with  his  sureties;    when  one  surety  is  sufficient. 

812.  Form  of  bond  or  undertaking;    affidavit  of  sureties;    approval. 

813.  When  several  sureties  may  justify  each  in  a  smaller  sum. 

814.  Bonds,  etc.,  to  the  people  or  a  public  officer  for  the  benefit  of  a  suitor. 

815.  Bonds,  etc.,  not  affected  by  change  of  parties. 

816.  Bonds,  etc.,  to  be  filed. 

825.  Papers  in  special  proceedings,  where  to  be  filed. 
836.  Publication,  where  no  newspaper,  etc.,  in  county. 

842.  Before  whom  oaths  and  affidavits  may  be  taken. 

843.  Id.;    in  special  cases. 

844.  Id. ;  without  the  state. 

845.  General  mode  of  swearing. 

846.  When  kissing  the  gospels  dispensed  with. 

847.  When  affirmation  to  be  made. 

848.  Other  modes  of  swearing. 

849.  Swearing  persons  not  Christians 
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Section  850.  Court  may  examine  witness. 

866.  Records  not  to  be  removed  by  virtue  of  subpcena. 

867.  Production  of  books  of  account. 

867a.  Subpoena  duces  tecum  relating  to  hospital  records. 

868.  Books  of  corporation,  how  produced. 

869.  When  personal  attendance  not  required  by  subpoena  duces  tecum. 
1181.  Discharge  of  jury  failing  to  agree. 

1211.  Judgment  to  bear  interest. 

1335.  Exception  to  sureties;   justification. 

1367.  Execution,  when  issued  on  filing  transcript  from  justice's  court,  etc. 

1384.  Sale  on  execution,  etc.;  when  and  how  conducted. 

1385.  Penalty  for  taking  down  or  defacing  notice  of  sale 

1386.  Validity  of  sale,  when  not  affected  by  sheriff's  default,  etc. 

1387.  Purchases  on  such  sales,  by  certain  officers,  prohibited. 
1405.  Personal  property  bound  by  execution. 

1409.  Title  of  bona  fide  purchasers  before  levy,  not  affected. 

1410.  Execution  may  be  levied  upon  current  money. 

1411.  Levy  upon  certain  evidences  of  debt. 

1412.  Interest  of  bailor  in  goods  pledged  may  be  sold. 
1428.  Sale  of  personal  property;    how  made. 

1667.  Action  for  cutting,  etc.,  trees. 

1668.  Id.;    when  treble  damages  may  be  recovered. 

1669.  Treble  damages  for  forcible  entry  or  detainer. 

1775.  Complaint  in  actions  by  or  against  corporations. 

1776.  When  proof  or  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

I&IZ.  In  action  against  stockholders,  misnomer,  etc.,  not  avoidable. 

1818.  Executors  who  have  not  qualified,  not  necessary  parties. 

1829.  Execution  on  former  judgment. 

1893.  Action  by  person  specially  aggrieved. 

1894.  Action  by  common  informer. 
1896.  Id. ;   service  of  summons. 

1896.  Id.;  when  not  barred  by  a  collusive  recovery. 

1897.  Indorsement  updn  summons. 

1898.  When  part  of  a  penalty  may  be  recovered. 
1890.  Civil  and  criminal  prosecutions  not  merged. 

1900.  Action  for  suing,  etc.,  in  name  of  another.     Made  also  a  misdemeanor. 

1901.  Treble  and  other  increased  damages  to  be  recovered. 
1915.  Action  upon  a  penal  bond. 

1917.  Action  upon  lost  negotiable  paper. 

1918.  The  last  section  qualified. 

1932.  Judgment  against  defendants  jointly  indebted,  when  all  are  not  served. 

1933.  Effect  of  such  judgment. 

1934.  Execution ;    indorsement  thereupon. 

1935.  How  collected. 

1936.  Judgment,  how  docketed;   effect  of  docketing. 

1937.  Action  to  charge  defendants  not  personally  summoned. 
3268.  When  defendant  may  require  security  for  costs. 

3272.  Order  to  give  security. 

3273.  Requisites  of  undertaking. 

3274.  Notice  of  exception;    id.  of  justification. 

3275.  Ju5tificati6n  of  sureties,  allowance  of  undertaking. 
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§   446.   Who  may  be  joined  as  plaintiffs. 

All  persons  having  an  interest  in  the  subject  of  the  action,  and  in  obtaining  the 
judgment  demanded,  may  be  joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed 
in  this  act. 

§   449.    [Am'd,  1877.]    Party  in  interest  to  sue.    Trustee,  etc.,  may  sue  alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,  except 
that  an  executor  or  administrator,  a,  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another,  is  a  trustee  of  an  express  trust,  within  the  meaning  of  this 
section. 

§   450.    [Am'd,  1877,  1879,  1890,  1909.]    When  married  woman  is  a  party. 

In  an  action  or  special  proceeding  a  married  woman  appears,  prosecutes  or  defends 
alone  or  joined  with  other  parties  as  if  she  was  single.  It  is  not  necessary  or  proper 
to  join  her  husband  with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper  party  to  an  action 
or  special  proceeding  to  recover  damages  to  the  person,  estate  or  character  of  his  wife. 
The  husband  is  not  a  necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another  on  account  of  the 
wrongful  acts  of  his  wife  committed  without  his  instigation. 

§   454.    [Am'd,   1877.]    When  persons  liable  for  the  same  demand  may  be 
sued  together. 

Two  or  more  persons,  severally  liable  upon  the  same  written  instrument,  including 
the  parties  to  a  bill  of  exchange  or  a  promissory  note,  whether  the  action  is  brought 
upon  the  instrument,  or  by  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him ;  may,  all  or  any  of  them,  be  included  as  defendants  in  the  same  action,  at  the 
option  of  the  plaintiff. 

§   455.   Defendant  so  sued  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  another  person,  as  prescribed 
in  the  last  section,  does  not  affect  his  right  to  any  order  or  other  relief,  to  which  he 
would  have  been  entitled,  if  he  had  been  separately  sued  in  the  action. 

§  458.    [Am'd,  1891.]    Who  may  petition  for  leave  to  prosecute  as  a  poor 
person. 

A  poor  person,  whether  an  adult  or  infant,  not  being  of  ability  to  sue,  who  alleges 
that  he  has  a  cause  of  action  against  another  person,  may  apply  by  petition  to  the 
court  in  which  the  action  is  pending,  or  in  which  it  is  intended  to  be  brought,  for  leave 
to  prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel  assigned  to  conduct 
his  action. 

§   459.    [Am'd,  1891.]    Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars .  besides  the  wearing  apparel 
and  furniture  necessary  for  himself  and  his  family,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  applicant  is  an  infant  under 
the  age  of  fourteen  years,  and  in  that  case  by  the  afBdavit  of  his  guardian  appointed 
in  said  action,  and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect  that 
he  has  examined  the  ease  and  is  of  the  opinion  that  the  applicant  has  a  good  cause 
of  action. 
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§  460.  Wben  and  botr  leave  granted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the  truth  of  the  facts 
alleged,  and  that  the  applicant  has  a  good  cause  of  action,  may,  by  order,  admit  him  to 
prosecute  as  a  poor  person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation. 

§   461.   Not  liable  for  costs  and  fees. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying  fees  to  any  officer; 
and  he  shall  not  be  prevented  from  prosecuting  the  same,  by  reason  of  his  being  liable 
for  the  costs  of  a  former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed,  costs  shall  not  be 
awarded  against  him. 

§   462.   Wben  leave  may  be  annulled. 

If  the  person  ao  admitted  is  guilty  of  improper  conduct  in  the  prosecution  of  his 
action,  or  of  wilful  or  unnecessary  delay,  the  court  may,  in  its  discretion,  annul  the 
order  admitting  him  to  prosecute  as  a  poor  person;  and  he  shall  thereafter  be  deprived 
of  all  the  privileges  conferred  thereby. 

§   463.   IVhen  defendant  may  petition  to  defend  as  a  poor  person. 

A  defendant  in  an  action  involving  his  right,  title,  or  interest,  in  or  to  real  or 
personal  property,  may  petition  the  court,  in  which  the  action  is  pending,  for  leave 
to  defend  the  action  as  a  poor  person,  and  to  have  an  attorney  and  counsel  assigned 
to  conduct  his  defence. 

§   464.   Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the  ability  of  the  petitioner, 
required  to  be  contained  in  a  petition  for  leave  to  prosecute  as  a  poor  person;  and  it 
must  be  supported  by  a  similar  certificate,  relating  to  the  defence. 

§  465.   Proceedings  tbereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made  upon  an  application 
for  leave  to  prosecute  as  a  poor  person,  and  the  proceedings  subsequent  thereto,  apply 
to  the  order  and  subsequent  proceeding,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

§   466.   Appeal  when  party  prosecutes  or  defends  as  a  poor  person. 

Ah  order,  made  as  prescribed  in  this  article,  does  not  authorize  the  petitioner  to 
take  or  maintain  an  appeal,  as  a  poor  person;  but  where  an  appeal  is  taken  by  the 
adverse  party,  the  order  is  applicable,  in  favor  of  the  petitioner,  as  respondent  in  the 
appeal. 

§   467.   Costs  in  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been  admitted  to  prosecute 
or  defend  as  a  poor  person,  as  prescribed  in  this  article,  they  must  be  paid  over  to  his 
attorney,  when  collected  from  the  adverse  party,  and  distributed  among  the  attorney 
and  counsel  assigned  to  the  poor  person,  as  the  court  directs. 

§   468.   Rigbt  of  infant  to  bring  action. 

When  an  infant  has  a  right  of  action,  he  is  entitled  to  maintain  an  action  thereon? 
and  the  same  shall  not  be  deferred  or  delayed,  on  account  of  his  infancy. 
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§    723.    [Am'd,  1877,  1900.]    Amendments  by  the  court;    disregarding  im- 
material errors,  etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before  or  after 
judgment,  in  furtherance  of  justice,  and  on  such  terms  as  it  deems  just,  amend  any 
process,  pleading,  or  other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  an  allegation  material  to  the  case;  or,  where  the  amend- 
ment does  not  change  substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage  of  the  action,  the  court 
must  disregard  an  error  or  defect,  in  the  pleadings  or  other  proceedings,  which  does 
not  affect  the  substantial  rights  of  the  adverse  party.  When  amending  a  pleading  or 
permitting  the  service  of  an  amended  or  supplemental  pleading  in  a  case  which  i?  on 
the  general  calendar  of  issues  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amendment  or  new  pleading  was 
allowed,  and  that  the  proceedings  had  upon  the  amended  or  supplemental  pleadings 
shall  not  aflfect  the  place  of  the  case  upon  such  calendar,  or  render  necessary  the  service 
of  a  new  notice  of  trial. 

§    728.    Disregarding  defects  in  affidavits. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  an  afSdavit,  does  not  impair  it,  if  it 
intelligibly  refers  to  the  action  or  special  proceeding,  in  which  it  is  made. 

§    729.    Certain  bonds,  etc.,  -nrlien  sufficient. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a  person,  to  entitle  him 
to  a  right  or  privilege,  or  to  take  a  proceeding,  is  sufficient,  if  it  conforms  substantially 
to  the  form  therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom,  to  the 
prejudice  of  the  rights  of  the  party,  to  whom,  or  for  whose  benefit,  it  is  given. 

§    730.   Amending  defects  in  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  court,  officer,  or  body,  that  would 
be  authorized  to  receive  it,  or  to  entertain  a,  proceeding  in  consequence  thereof,  if  it 
was  perfect,  may,  on  the  application  of  the  persons  who  executed  it,  amend  it  accord- 
ingly;   and  it  shall  thereupon  be  valid,  from  the  time  of  its  execution. 

§   749.    [Am'd,  1877.]    Pourers  of  certain  officers,  touching  securities,  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee,  or  other  trustee,  in 
whose  name  is  taken  a  bond,  mortgage,  or  other  security,  or  public  stock,  representing 
money,  paid  into  court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  account, 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating  to  such  money,  is  trans- 
ferred, delivered,  made,  or  given,  pursuant  to  law,  is  vested  with  title  for  the  purposes 
of  the  trust,  and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  his  official  or 
representative  character. 

§   764.    [Am'd,  1904.]    Action  for  a  trrong  not  to  abate  after  verdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the  sediiction  of  his  minor 
daughter  does  not  abate  by  his  death,  but  survives  to  the  mother  of  such  daughter, 
who  may  recover  both  actual  and  exemplary  damages  therein  to  the  same  extent  as 
though  the  original  party  plaintiflf  had  lived.  After  verdict,  report  or  decision  in  an 
action  to  recover  damages  for  a  personal  injury,  the  action  does  not  abate  by  the  death 
of  a  party,  but  the  subsequent  proceedings  are  the  same  as  in  a  case  where  the  cause 
of  action  survives.  And  in  ease  said  verdict,  report  or  decision  is  reversed  upon 
questions  of  law  only,  said  action  does  not  abate  by  the  death  of  the  party  against 
whom  the  same  was  rendered. 
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§    765.   No  verdict,  etc.,  can  be  taken  after  a  party's  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against  a  party,  who  dies 
before  a  verdict,  report,  or  decision  is  actually  rendered  against  him.  In  that  case, 
the  verdict,  report,  or  decision  is  absolutely  void. 

g   784.   When  time  cannot  he  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time,  fixed  by  law,  within  which 
to  commence  an  action;  or  to  take  an  appeal;  or  to  apply  to  continue  an  action,  where 
a  party  thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed  by  the  court, 
within  which  a  supplemental  complaint  must  be  made,  in  order  to  continue  an  action ; 
or  an  action  is  to  abate,  unless  it  is  continued  by  the  proper  parties.  A  court  or  a 
judge,  cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration  of  the  time 
fixed  by  law,  or  by  the  order,  as  the  case  may  be,  for  doing  it;  except  in  a  case  specified 
in  the  next  section. 

§   785.    [Am'd,  1877.]    Qualification  of  last  section. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order,  or  to  move  to  set  aside 
3  final  judgment  for  error  in  fact,  dies  either  before  or  after  this  chapter  taken  effect, 
and  before  the  expiration  of  the  time  within  which  the  appeal  may  be  taken,  or  the 
motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or  the  motion  to  be  made, 
by  the  heir,  devisee,  or  personal  representative  of  the  decedent,  at  any  time  within  four 
months  after  his  death. 

§    787.    Time  for  publication  of  notice;    hoir  computed. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or  special  proceeding, 
brought  in  a,  court,  either  of  record  or  not  of  record,  or  before  a  judge  of  such  a  court, 
must  be  computed  so  as  to  exclude  the  first  day  of  publication,  and  include  the  day, 
on  which  the  act  or  event,  of  which  notice  is  given,  is  to  happen,  or  which  completes 
the  full  period  of  publication. 

§   810.    [Am'd,  1877.]    Bonds,  undertakings,  etc.,  must  be  acknoDFledged. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceeding,  as  prescribed  in  this 
act,  must  be  acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded. 

§   811.    [Am'd,    1895.]     Party  need  not  join  with  his   sureties;    xrhen  one 
surety  is  sufficient. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking,  with  sureties,  to  be 
given  by,  or  in  behalf  of,  a  party  or  other  person,  he  need  not  join  with  the  sureties  in 
the  execution  thereof,  unless  the  provision  requires  him  to  execute  the  same;  and  the 
execution  thereof  by  one  surety  is  sufficient,  although  the  word  "  sureties,"  is  used, 
unless  the' provisions  expressly  requires  two  or  more  sureties;  and  the  execution  of 
any  such  bond  or  undertaking  by  any  fidelity  or  surety  company  authorized  by  the 
laws  of  this  State  to  transact  business,  shall  be  equivalent  to  the  execution  of  said 
bond  or  undertaking  by  two  sureties,  and  such  company,  if  excepted  to,  shall  justify 
through  its  officers  or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  execute  any  such  bond  or  undertaking  as  surety 
by  the  hand  of  its  officers,  or  attorney,  duly  authorized  thereto,  by  resolution  of  its 
board  of  directors,  a  certified  copy  of  which  resolution,  under  the  seal  of  said  company, 
ehall  be  filed  with  each  bond  or  undertaking. 
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§    812.    [Am'd,  1895,  1899,  1901.]    Form  of  bond,  or  undertaking;    affidavit 
of  sureties;   approval  by  court  or  judge. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as  prescribed  in  this  act, 
must  where  two  or  more  persons  execute  it,  be  joint  and  several  in  form;  and,  except 
when  executed  by  a  fidelity  or  surety  company,  or  when  otherwise  expressly  prescribed 
by  law,  it  must  be  accompanied  with  the  affidavit  of  each  surety,  subjoined  thereto, 
to  the  effect  that  he  is  a  resident  of  and  a,  householder  or  a  freeholder  within  the  state, 
and  is  worth  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  undertaking, 
over  all  the  debts  and  liabilities  which  he  owes  or  has  incurred,  and  exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  an  execution.  A  bond  or  undertak- 
ing given  by  a  party  without  a  surety  must  be  accompanied  by  his  affidavit  to  the  same 
efi'ect.  The  bond  or  undertaking,  except  as  otherwise  expressly  prescribed  by  law, 
must  be  approved  by  the  court  before  which  the  proceeding  is  taken,  or  a  judge  thereof, 
or  the  judge  before  whom  the  proceedings  is  taken.  The  approval  must  be  endorsed 
upon  the  bond  or  undertaking.  The  surety  or  sureties  or  the  representatives  of  any 
surety  or  sureties  upon  the  bond  heretofore  or  hereafter  executed,  of  any  trustee, 
committee,  guardian,  assignee,  receiver,  executor,  administrator  or  other  fiduciary 
shall  be  entitled  as  a  matter  of  right  to  be,  and  shall  be,  discharged  from  liability  as 
hereinafter  provided,  and  to  that  end  may  on  notice  to  the  principal  named  in  such 
bond  apply  to  the  court  that  accepted  such  bond  or  to  the  court  of  which  the  judge 
that  accepted  such  bond  was  a  member  or  'to  any  judge  thereof,  praying  to  be  relieved 
from  liability  as  such  surety  or  sureties  for  the  act  or  omission  of  such  principal 
occurring  after  the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and  give  new  sureties. 
Such  notice  of  such  application  may  be  served  on  said  principal  personally  within  or 
without  the  state,  or  not  less  than  five  days  prior  to  the  date  on  which  such  application 
is  to  be  made,  unless  it  satisfactorily  appears  to  the  court,  or  a  judge  thereof,  that 
personal  notice  cannot  be  given  with  due  diligence  within  the  state,  in  which  case 
notice  may  be  given  in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pending 
the  hearing  of  such  application  the  court  or  judge  may  restrain  such  principal  from 
acting  except  to  preserve  the  trust  estate  until  further  order.  Upon  the  hearing  of 
such  application  if  the  principal  does  not  file  a  new  bond  in  the  usual  form  to  the 
satisfaction  of  the  court  or  judge  the  court  or  judge  must  make  an  order  requiring 
the  principal  to  file  a  new  bond  within  such  reasonable  time  not  exceeding  five  days 
as  the  court  or  judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon  such 
hearing  or  within  the  time  fixed  by  said  order  the  court  or  judge  must  thereupon  make 
a  decree  or  order  requiring  the  principal  to  account  for  all  his  acts  and  proceedings  to 
and  including  the  date  of  such  order  and  to  file  such  account  within  a  time  fixed,  not 
exceeding  twenty  days,  and  releasing  the  surety  or  sureties  making  such  application 
from  liability  upon  the  bond  for  any  act  or  default  of  the  principal  subsequent  to  the 
date  of  such  decree  or  order.  If  the  principal  fail  so  to  file  such  new  bond  within  the 
lime  specified,  a  decree  or  order  must  be  made  revoking  the  appointment  of  such 
principal  or  removing  him  and  requiring  him  to  so  account  and  file  such  account 
within  twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this  section  provided 
such  surety  or  sureties  or  representatives  thereof,  may  make  and  file  such  account  with 
like  force  and  effect  as  though  made  and  filed  by  such  principal,  and  upon  the  settle- 
ment thereof  credit  shall  be  given  for  all  commissions,  costs,  disbursements,  and  allow- 
ances to  which  the  principal  would  be  entitled  were  he  accounting,  and  allowance  shall 
be  made  to  such  surety,  or  sureties  or  representative  for  the  expense  incurred  in  so 
filing  such  account  and  procuring  the  settlement  thereof.  And  after  the  filing  of  an 
account  as  required,  or  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representatives  of  any  such  surety 
or  sureties,  issue  an  order  requiring  all  persons  interested  in  the  state  or  trust  funds 
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to  attend  a  settlement  of  such  account  at  a  time  and  place  therein  specified  and  upon 
the  trust  fund  or  estate  being  found  or  made  good  and  paid  over  or  properly  secured, 
the  surety  or  sureties  shall  be  discharged  from  and  all  further  liability  and  the  court 
or  judge  shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all  parties  to 
the  proceedings  in  like  manner  and  to  the  same  extent  as  in  actions  for  an  accounting 
in  the  supreme  court.  And  upon  demand  made  in  writing  by  the  principal  such  surety 
or  sureties,  or  representatives  thereof,  shall  return  any  compensation  that  has  been 
paid  for  the  unexpired  portion  of  such  suretyship. 

§   813.    [Am'd,  1894.]    When  several  sureties  may  justify  each  in  a  smaller 
sum. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  undertaking  is 
five  thousand  dollars  or  upwards,  the  court  or  judge  may,  in  its  or  his  discretion,  allow 
the  sum  in  which  a  surety  is  required  to  justify  to  be  made  up  by  the  justification  of 
two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case  a  surety  cannot  justify, 
in  a  sum  less  than  five  thousand  dollars,  and  when  two  or  more  sureties  are  required 
by  law  to  justify,  the  same  person  cannot  so  contribute  to  make  up  the  sum  for  more 
than  one  of  them.  It  shall  be  lawful  for  any  party  of  whom  a  bond  or  undertaking  is 
required  to  agree  with  his  sureties  for  the  deposit  of  any  or  all  moneys  for  which  such 
sureties  are  or  may  be  held  responsible  with  a  trust  company  authorized  by  law  to 
receive  deposits,  if  such  deposit  is  otherwise  proper,  and  for  the  safe-keeping  of  any 
or  all  other  depositable  assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such,  in  such  a  manner  as  to 
prevent  the  withdrawal  of  such  moneys  and  assets,  or  any  part  thereof,  except  with  the 
written  consent  of  such  sureties,  or  an  order  of  the  court  made  on  such  notice  to  them, 
as  it  may  direct. 

§   813a.    [Added,    1913.]     Further  protection   for  undertakings   in  certain 
cases. 

Where  an  undertaking  has  been  or  shall  be  given  in  any  action  or  proceeding  the 
court  may  in  its  discretion,  if  justice  so  requires,  order  further  or  other  security  to  be 
given  in  addition  to  such  security.  Upon  cause  shown  the  court  may  permit  an 
examination  or  re-examination  of  any  surety  upon  any  such  undertaking.  Upon  such 
examination  or  re-examination,  if  justice  so  requires,  the  court  may  require  a  new 
surety  or  sureties  to  be  furnished  or  further  or  other  security  to  be  given  in  addition 
to  the  security  already  given.  The  court  may  enforce  such  order  by  any  disposition  of 
the  action  or  proceeding  that  may  be  proper. 

§   814.    [Am'd,  1895.]    Bonds,  etc.,  to  the  people  or  a  public  officer  for  the 
benefit  of  a  suitor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed  by  law,  in  the  course  of 
an  action  or  a  special  proceeding,  to  "the  people  or  to  a  public  officer,  for  the  benefit  of 
a  party  or  other  person  interested,  and  provision  is  not  specially  made  by  law  for  the 
prosecution  thereof;  the  party  or  other  person,  so  interested,  may  maintain  an  action 
in  his  own  name,  for  a  breach  of  the  condition  of  the  bond,  or  of  the  terms  of  the 
undertaking;  upon  procuring  an  order,  granting  him  leave  so  to  do.  The  order  may 
be  made  by  the  court,  in  which  the  action  is  or  was  pending;  the  city  court  of  the  city 
of  New  York,  or  a  county  court,  if  the  bond  or  undertaking  was  given  in  a  special 
proceeding,  pending  before  a  judge  of  that  court;  or,  in  any  other  case,  by  the  supreme 
court.  Notice  of  the  application  therefor  must  be  given,  as  directed  by  the  court  or 
judge,  to  the  persons  interested  in  the  disposition  of  the  proceeds. 
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§    815.   Bonds,  etc.,  not  affected  by  change  of  parties. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceeding,  as  prescribed  in 
this  act,  continues  in  force,  after  the  substitution  of  a  new  party  in  place  of  an  original 
party,  or  any  other  change  of  parties;  and  has  thereafter  the  same  force  and  effect, 
a»  if  then  given  anew,  in  conformity  to  the  change  of  parties. 

§   816.   Id.;   to  be  filed. 

A  bond  or  undertaking,  required  to  he  given  by  this  act,  must  be  filed  with  the  clerk 
of  the  court;  except  where,  in  a  special  case,  a  different  disposition  thereof  is  directed 
by  flie  court,  or  prescribed  in  this  act. 

§   825.   Papers  in  special  proceedings;   where  to  be  filed. 

A  return  or  other  paper  in  a  special  proceeding,  where  no  other  disposition  thereof 
is  prescribed  by  law,  must  be  filed,  and  an  order  therein  must  be  entered,  with  the  clerk 
of  the  county  in  which  the  special  proceeding  is  taken,  if  it  is  before  a  county  officer, 
or  a  judge  of  a  court  established  in  a  city;  if  before  a  justice  of  the  supreme  court, 
with  the  clerk  of  a  county  designated  by  the  justice;  or,  if  no  designation  is  made  by 
bim,  of  a  county  where  one  of  the  parties  resides. 

§   826.    [Am'd,    1877,    1917.]     Publication,    xrhere    no    nevspaper,    etc.,    in 
county  or  city. 

1.  Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be  published  in  a 
newspaper  published  in  a  county,  and  no  newspaper  is  published  therein,  or  to  be 
published  oftener  than  any  newspaper  regularly  published  therein,  the  publication  may 
be  made  in  a  newspaper  of  an  adjoining  county,  except  where  special  provision  is 
otherwise  made  by  law. 

2.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be  published  in  a  news- 
paper in  a  county  which  contains  a  city  having  no  newspaper,  or  to  be  published  in  a 
newspaper  in  such  city,  the  publication,  if  so  required  to  be  made  in  the  county,  may 
be  made  either  in  the  county  or  in  a  city,  outside  the  county,  adjoining  such  city  in 
which  no  newspaper  is  published;  or,  if  so  required  to  be  made  in  the  city  in  which  no 
newspaper  is  published,  the  publication  may  be  made  in  such  adjoining  city  of  another 
county. 

§    842.    [Am'd,    1911,    1915.]      Before    whom    oaths    and    affidavits    may    be 
taken. 

An  oath  or  aflidavit,  required  or  authorized  by  law,  except  an  oath  to  a  juror  or  a 
witness  upon  a  trial,  an  oath  of  office,  and  an  oath  or  acknowledgment  required  by  law 
to  be  taken  before  a  particular  officer,  may  be  taken  before  a  judge,  clerk,  deputy  clerk, 
or  special  deputy  clerk,  of  a  court,  a  notary  public,  mayor,  justice  of  the  peace,  a  city 
magistrate  of  any  of  the  cities  of  this  state,  or  police  justice  thereof,  surrogate,  special 
county  judge,  special  surrogate,  county  clerk,  deputy  county  clerk,  special  deputy  county 
clerk,  or  commissioner  of  deeds,  within  the  district  in  which  the  officer  is  authorized  to 
act,  except  that  a  justice  of  the  peace  may  take  such  oath  or  affidavit  anywhere  in 
county  containing  the  town  or  city  in  which  he  is  authorized  to  act;  and  when  certified 
by  the  officer,  to  have  been  taken  before  him,  may  be  used  in  any  court,  or  before  any 
officer  or  other  person. 

§   843.    [Am'd,  1877.]     Id.;    in  special  cases. 

Where  an  officer,  person,  board,  or  committee,  has  been  heretofore,  or  is  hereafter 
authorized  by  law,  to  take  or  hear  testimony  or  to  hear  or  receive  an  affidavit,  or  to 
take  a  deposition,  in  relation  to  a  matter,  concerning  which  he  or  it  has  a  duty  to 
perform,  the  officer  or  person,  or  a  member  of  the  board  or  committee,  may  administer 
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an  oath,  for  that  purpose.  Where  an  officer,  person,  board,  or  committee,  to  whom  or 
to  which  application  is  made  to  do  an  act  in  an  ofScial  capacity,  requires  information 
or  proof,  to  enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he  or  it 
may  receive  an  afBdavit  for  that  purpose. 

§   844.   Id.;  without  the  state. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an  action,  special  pro- 
ceeding, or  other  matter,  may  be  taken,  without  the  state,  except  it  is  otherwise 
specially  prescribed  by  law,  before  an  officer  authorized  by  the  laws  of  the  state,  to 
take  and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  recorded  in  the  state; 
and,  when  certified  by  him  to  have  been  taken  before  him,  and  accompanied  with  the 
like  certificates,  as  to  his  official  character  and  the  genuineness  of  his  signature,  as  are 
required  to  entitle  a  deed  acknowledged  before  him  to  be  recorded  within  the  state, 
may  be  used,  as  if  taken  and  certified  in  this  state,  by  an  officer  authorized  by  law 
to  take  and  certify  the  same. 

§   845.    [Am'd,  1899.]    General  mode  of  swearing. 

Except  as  otherwise  specially  prescribed  in  this  article,  when  an  oath  is  administer^, 
the  witness  shall  lay  his  hand  on  the  gospels  and  express  assent  to  the  oath,  and  it 
shall  be  according  to  the  present  practice  except  that  the  witness  need  not  kiss  the 


§   846.    [Am'd,  1899.]    When  kissing  the  gospels  dispensed  with. 

The  oath  must  be  administered  in  the  following  form,  to  a  person  who  so  desires, 
the  laying  of  the  hand  upon  the  gospels  being  omitted :  "  You  do  swear,  in  the  presence 
of  the  ever-living  God."  While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at 
his  option. 

§   847.   When  affirmation  to  he  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must  be  administered  to 
a  person  who  declares  that  he  has  conscientious  scruples  against  taking  an  oath,  or 
swearing  in  any  form :     "  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

§   848.    [Am'd,  1877,  1899.]    Other  modes  of  swearing. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered  as  a  witness,  is 
satisfied,  that  any  peculiar  mode  of  swearing,  in  lieu  of,  or  in  addition  to  laying  the 
hand  upon  the  gospels,  is,  in  his  opinion,  more  solemn  and  obligatory,  the  court  or 
officer  may,  in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

§   849.   Swearing  persons  not  Christians. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may  be  sworn  according 
to  the  peculiar  ceremonies,  if  any,  of  his  religion,  instead  of  as  prescribed  in  section 
845  or  section  846  of  this  act. 

§   850.   Court  may  examine  witness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  apparently  of  weak  intellect, 
produced  before  it  or  him,  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of  hia 
knowledge;  and  may  inquire  of  a  person,  produced  as  a  witness,  what  peculiar 
ceremonies  in  swearing  he  deems  most  obligatory. 

S   866.    [Am'd,   1895,  1904.]    Records  not  to  he  removed  by  Tirtne  of  sub- 
poena. 

The  record  of  a  conveyance  of  real  property,  or  any  other  record  or  document, 
whereof  a  transcript  duly  certified  may  by  law  be  read   in   evidence,   shall    not  be 
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removed,  by  virtue  of  a  subpoena  duces  tecum,  from  the  officer  in  which  it  is  kept, 
except  temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sitting  of  the  court 
of  which  he  is  clerk,  or  by  the  officer,  having  it  in  custody,  to  a  term  or  sitting  of  a 
court,  or  a  trial  before  a  referee,  held  in  the  city  or  town  where  the  office  is  situated; 
but  the  records  kept  by  the  register  of  the  county  of  New  York  and  the  register  of  the 
county  of  Kings  shall  not  be  removed  except  by  an  order  of  court  made  as  in  this  section 
provided.  Where  any  such  record  is  required  at  any  other  place,  or  any  record  kept 
by  the  register  of  the  county  of  New  York  or  the  register  of  the  county  of  Kings,  is 
required  at  a  term  or  sitting  of  a  court  or  a  trial  before  a  referee,  it  may  be  removed, 
by  order  of  the  supreme  court,  or  a  county  court,  made  in  court,  and  entered  in  the 
minutes;  specifying  that  the  production  of  the  original  instead  of  the  transcript,  is 
necessary. 

§   867.    [Am'd,  1879.]    Production,  etc.,  of  book  of  account. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hearing,  a  book  of 
account,  otherwise  than  by  an  order  requiring  him  to  produce  it,  or  a  surpcena  duces 
tecum.  Such  a  subpoena  must  be  served  at  least  five  days  before  the  day  when  he  is 
required  to  attend.  At  any  time  after  service  of  such  a  subpoena  or  order,  the  witness 
may  obtain,  upon  such  a  notice  as  the  judge,  referee,  or  other  officer  prescribes,  an 
order  relieving  him  wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  production,  upon  such  terms  as  justice  requires  touching  the 
inspection  of  the  book  or  any  portion  thereof,  or  taking  a  copy  thereof  or  extracts 
therefrom,  or  otherwise.  An  order  may  be  made,  as  prescribed  in  this  section,  by  a 
judge  of  the  court,  or  in  a  special  proceeding  pending  out  of  court  before  an  officer,  by 
the  officer,  or,  in  cither  case,  by  a  referee  duly  appointed  in  the  course,  and  authorized 
to  hear  testimony.  A  justice  of  the  peace,  or  other  judge  of  a  court  not  of  record, 
may  make  such  an  order  in  an  action  brought  in  his  court,  at  any  time  after  the 
commencement  thereof. 

§   867a.    [Added,  1915.]    Subpoena  duces  tecum  relating  to  hospital  records. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public  hospital,  or  superin- 
tendent or  officer  thereof,  requiring  the  production  of  any  books  of  such  hospital, 
showing  certain  entries  or  records  therein,  or  any  other  record  or  data  relating  to  the 
physical  condition  or  treatment  of  a  patient,  a  transcript  of  such  entries  or  records  or 
data  duly  certified  by  the  superintendent  of  such  hospital  or  his  assistant  and  delivered 
to  the  court  or  tribunal  requiring  it  shall  be  deemed  sufficient  compliance  with  such 
subpoena,  unless  otherwise  ordered  by  the  court,  and  any  such  transcript  authenticated 
and  produced  as  herein  provided,  shall  be  deemed  evidence  as  if  the  original  of  such 
books,  entries  or  records  were  produced. 

§    868.    Books,  etc.,  of  corporation,  kow  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to  or  under  the  control 
of  a  corporation,  may  be  compelled,  in  like  manner  as  if  it  was  in  the  hands,  or  under 
the  control,  of  a  natural  person.  For  fhat  purpose,  a  subpoena  duces  tecum  or  an 
order,  made  as  prescribed  in  the  last  section,  as  the  case  requires,  must  be  directed  to 
the  president,  or  other  head  of  the  corporation,  or  to  the  officer  thereof,  in  whose 
custody  the  book  or  paper  is. 

§   869.   When  personal  attendance  not  required  by  subpoena  duces  tecum. 

'  In  a  case  specified  in  the  last  section,  or  where  a  subpoena  duces  tecum,  or  an  order, 
made  as  prescribed  in  section  866  or  section  867  of  this  act,  requires  a  public  officer 
to  attend,  and  bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is  deemed 
to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced  by  a  subordinate  officer  or 
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employee  of  the  corporation,  or  in  the  public  office,  who  possesses  the  requisite  knowl- 
edge to  identify  it,  and  to  testify  respecting  the  purposes  for  which  it  is  used.  If  the. 
personal  attendance  of  a  particular  officer  of  the  corporation  or  public  officer  is 
required,  a  subpoena,  without  a.  duces  tecum  clausej  must  also  be  served  upon  him. 

§    1181.   Discharge  of  jury  failing  to  agree. 

Where  a  jury  is  empanelled  to  try  an  issue,  to  make  an  inquiry,  or  to  assess  dam- 
ages, in  an  action  in  a  court  of  record,  or  not  of  record,  or  in  a  special  proceeding 
before  an  officer,  if  the  jurors  cannot  agree,  after  being  kept  together,  for  such  a  time 
as  is  deemed  reasonable,  hy  the  court  before  which,  or  the  officer  before  whom,  they  were 
empanelled  the  court  or  officer  may  discharge  them,  and  issue  a  precept  for  a  new  jury, 
or  order  another  jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  empanelled. 

§    1211.   Judgment  to  bear  interest. 

A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record,  or  not  of  record,  or 
a  judgment  rendered  in  a  court  of  record,  directing  the  payment  of  money,  bears  interest 
from  the  time  when  it  is  entered.  But  where  a  judgment  directs  that  money  paid  out 
shall  be  refunded  or  repaid,  the  direction  includes  interest  from  the  time  when  the 
money  was  paid,  unless  the  contrary  is  expressed. 

§    1335.    [Am'd,  1891.]    Exceptions  to  sureties;    justification. 

It  is  not  necessary  that  the  undertaking  should  be  approved;  but  the  attorney  for 
the  respondent  may,  within  ten  days  after  the  service  of  a  copy  of  the  undertaking 
with  notice  of  the  filing  thereof,  serve  upon  the  attorney  for  the  appellant,  a  written 
notice  that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten  days  thereafter, 
the  sureties,  or  other  sureties  in  a  new  undertaking  to  the  same  effect,  must  justify 
before  the  court  below,  or  a  judge  thereof,  or  a  referee  appointed  by  the  same,  or  a 
county  judge.  At  least  five  days'  notice  of  the  justification  must  be  given.  A  referee 
may  be  appointed  upon  the  motion  of  either  party,  or  upon  the  court's  own  motion 
to  take  the  justification  of  such  sureties  and  to  report  the  evidence  upon  the  same  to 
the  court  or  judge  with  his  opinion.  The  court  may  further  direct  that  either  party 
shall  pay  the  expenses  of  such  reference.  If  the  court  or  judge  finds  the  sureties 
sufficient  he  must  indorse  his  allowance  of  them  upon  the  undertaking,  or  a  copy 
thereof,  and  a  notice  of  the  allowance  must  be  served  upon  the  attorney  for  the 
exceptant.  The  effect  of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  been  given.  The  court  shall  also  have  power,  in  case  it 
shall  be  made  to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was  taken 
unnecessarily  or  for  purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

§    1367.    Id.;    irhen  issued  on  filing  transcript  from  justice's  court,  etc. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that  in  which  the  judgment 
was  rendered,  upon  filing  a  transcript  of  the  judgment  rendered  in  the  latter  court,  it 
must  also  specify  the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of  filing; 
and  it  must  be  made  returnable  to  that  clerk.  If  the  judgment  was  rendered  in  a 
justice's  court,  it  must  specify  the  justice's  name;  and  it  must  omit  the  specification, 
respecting  the  filing  of  the  judgment-roll. 

§    1384.    [Am.'d,  1894.]    Sale  on  execution,  etc.;   trhen  and  hoir  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution,  or  pursuant  to  the 
directions  contained  in  a  judgment  or  order,  must  be  made  at  public  auction,  between 
the  hour  of  nine  o'clock  in  the  morning  and  sunset.     The  sheriff  to  whom  an  execution 
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is  issued  shall  at  any  time  before  the  sale  of  the  personal  property  levied  on  by  him, 
on  the  written  request  of  any  person  who  is  a  creditor  of  the  person  against  whom  the 
writ  was  issued  under  which  the  sheriff  levied  upon  the  property,  exhibit  to  such 
creditor  the  personal  property  so  levied  upon  under  said  writ  and  permit  an  inspection 
thereof  by  such  creditor  or  his  agent. 

§    1385.   Penalty  for  taking  down  or  defacing  notice  of  sale. 

A  person  who,  before  the  time  fixed  for  the  sale  in  a  notice  of  the  sale  of  property, 
to  be  made  by  virtue  of  an  execution,  wilfully  takes  down  or  defaces  such  a  notice  put 
up  by  the  sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to  the  judgment  creditor, 
the  same  sum  to  the  judgment  debtor;  unless  the  notice  was  defaced  or  taken  down, 
with  the  consent  of  the  person  seeking  to  enforce  the  forfeiture  or  the  execution  was 
previously  satisfied. 

§    1386.   Validity  of  sale,  when  not  affected  by  sheriff's  default,  etc. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law,  or  the  taking  down  or 
defacing  of  a  notice,  when  put  up,  does  not  effect*  the  validity  of  a  sale,  made  by 
virtue  of  an  execution,  to  a  purchaser  in  good  faith,  without  notice  of  the  omission 
or  offence. 

§    1387.    Purchases  on  such  sales,  hy  certain  officers,  prohibited. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under-sheriff  or  deputy-sheriff, 
holding  an  execution,  and  conducting  a  sale  of  property  by  virtue  thereof,  shall  not, 
directly  or  indirectly,  purchase  any  of  the  property  at  the  sale.  A  purchase  made  by 
him,  or  to  his  use,  is  void. 

§    1405.    Personal  property  bound  by  esecution. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  by  express  provision  of 
law,  from  levy  and  sale  by  virtue  of  an  execution,  and  his  other  personal  property, 
which  is  expressly  declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution,  are, 
when  situated  within  the  jurisdiction  of  the  officer,  to  whom  an  execution  against 
property  is  delivered,  bound  by  the  execution,  from  the  time  of  the  delivery  thereof  to 
the  proper  officer,  to  be  executed;   but  not  before. 

§    1409.   Title  of  bona  fide  purchasers  before  levy,  not  affected. 

The  title  to  personal  property,  acquired  before  the  actual  levy  of  an  execution,  by  a 
purchaser  in  good  faith,  and  without  notice  that  the  execution  has  been  issued,  is  not 
affected  by  an  execution  delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

§    1410.    [Am'd,  1877.]    Execution  may  be  levied  upon  current  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered,  must  levy  upon 
current  money  of  the  United  States,  belonging  to  the  judgment  debtor;  and  must  pay 
it  over,  as  so  much  money  collected,  without  exposing  it  for  sale ;  except  that  where 
it  consists  of  gold  coin,  he  must  sell  it,  like  other  personal  property;  unless  he  is 
otherwise  directed,  by  an  order  of  a  judge,  or  by  the  judgment  in  the  particular  cause. 

§    1411.    [Am'd,  1877.]    I<evy  upon  certain  evidences  of  debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered,  must  levy  upon  and 
sell,  a  bill,  or  other  evidence  of  debt,  belonging  to  the  judgment  debtor,  which  was 
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issued  by  a  moneyed  corporation  to  circulate  as  money,  or  a  bond,  or  other  instrument 
for  the  payment  of  money,  belonging  to  the  judgment  debtor,  which  was  executed  and 
issued,  by  a  government,  state,  county,  public  officer,  or  municipal  or  other  corporation, 
and  is  in  terms  negotiable  or  payable  to  the  bearer  or  holder. 

§    1412.   Interest  of  bailor  in  goods  pledged  may  be  sold. 

The  interest  of  the  judgment  debtor  in  personal  property,  subject  to  levy,  lawfully 
pledged,  for  the  payment  of  money,  or  the  performance  of  a  contract  or  agreement,  may 
be  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an  execution  against  property.  The 
purchaser  at  the  sale  acquires  all  the  right  and  interest  of  the  judgment  debtor,  and 
is  entitled  to  the  possession  of  the  property,  on  complying  with  the  terms  and  conditions 
upon  which  the  judgment  debtor  could  obtain  possession  thereof.  This  section  does  not 
apply  to  property,  of  which  the  judgment  debtor  is  unconditionally  entitled  to  the 
possession. 

§    1428.   Sale  of  personal  property;   boir  made. 

Personal  property  must  be  offered  for  sale,  in  such  lots  and  parcels,  as  are  calculated 
to  bring  the  highest  price.  Except  where  the  officer  is  expressly  authorized,  by  this 
article,  to  sell  property  not  in  his  possession,  personal  property  shall  not  be  offered  for 
sale,  unless  it  is  present,  and  within  the  view  of  those  attending  the  sale. 

§    1667.   Action  for  cutting,  etc.,  trees. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood,  tree,  or  timber,  or 
girdles  or  otherwise  despoils  a  tree  on  the  land  of  another,  without  the  owner's  leave; 
or  on  the  common,  or  other  land,  of  a  city,  village,  or  town,  without  having  light  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an  action  may  be  main- 
tained against  him,  by  the  owner,  or  the  city,  village,  or  town,  as  the  case  may  be. 

§    1668.   Id.;   -wben  treble  damages  may  be  recovered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the  plaintiff  may  state  in  his 
complaint  the  amount  of  his  damages,  and  demand  judgment  for  treble  the  sum,  so 
stated.  Thereupon,  if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to  judgment  for  treble  the 
sum  so  awarded,  except  that  in  either  of  the  following  cases,  judgment  must  be 
rendered  for  single  damages  only. 

1.  Where  the  verdict,  report,  or  decision  finds  affirmatively  that  the  injury,  for  which 
the  action  was  brought,  was  casual  and  involuntary;  or  that  the  defendant,  when  he 
committed  the  injury,  had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or  decision  finds  affirm- 
atively, that  the  injury,  for  which  the  action  was  brought,  was  committed  by  taking 
timber,  for  the  purpose  of  making  or  repairing  a  public  road,  or  a  public  bridge,  or  by 
taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by  authority  of  a  commissioner 
or  overseer  of  highways. 

§    1669.   Treble  damages  for  forcible  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in  a  forcible  manner; 
or  after  he  has  been  put  out,  is  held  and  kept  out,  by  force,  or  by  putting  him  in  fear  . 
of  personal  violence,  he  is  entitled  to  recover  treble  damages,  in  an  action  therefor 
against  the  wrong-doer. 

§    1775.   Complaint  in  actions  by  or  against  corporations. 

In  an  action  brought  by  or  against  a,  corporation,  the  complaint  must  aver  that  the 
plaintiff,  or  the  defendant  as  the  ease  may  be,  is  a  corporation;    must  state  whether  it 
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is  a  domestic  or  foreign  corporation;  and,  if  the  latter,  the  State,  country,  or  govern- 
ment, by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not  set  forth,  or 
specially  refer  to  any  act  or  proceeding,  by  or  under  which  the  corporation  was  created. 

§    1776.   Wlien  proof  of  corporate  existence  unnecessary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff  need  not  prove,  upon 
the  trial,  the  existence  of  the  corporation,  unless  the  answer  is  verified,  and  contains 
an  affirmative  allegation  that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is  not 
a  corporation. 

§    1777.   Misnomer,  trhen  tvaived. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  corporation,  the  defendant 
is  deemed  to  have  waived  any  mistake  in  the  statement  of  the  corporate  name,  unless 
the  misnomer  is  pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

§    1813.   In  action  against  stockholders,  misnomer,  etc.,  not  available. 

Where  an  action,  authorized  by  a  law  of  the  State,  is  brought  against  one  or  more 
persons,  as  stockholders  of  a  joint-stock  association,  an  objection  to  any  of  the 
proceedings  cannot  be  taken,  by  a  person  properly  made  a  defendant  in  the  action  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in  the  action,  a  person, 
whose  name  appears  on  the  stock-books  of  the  association,  as  a  stockholder  thereof,  by 
the  name  so  appearing;  but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judgment,  upon  motion  of 
either  party,  amend  the  pleadings  and  other  papers,  without  prejudice  to  the  previous 
proceedings,  by  substituting  the  true  name  of  the  person  intended,  or  by  striking  out 
the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper  case,  inserting  the 
name  of  his  representative  or  successor. 

§    1818.   Executors  \rIio  have  not  qualified,  not  necessary  parties. 

One  of  two  or  more  executors,  to  whom  letters  testamentary  have  not  been  issued, 
is  not  a  necessary  party  to  an  action  or  special  proceeding,  in  favor  of  or  against  the 
executors,  in  their  representative  capacity. 

§    1829.    Execution  on  former  judgment. 

An  execution  may  be  issued,  in  the  name  of  an  executor  or  administrator,  in  his  rep- 
resentative capacity,  upon  a  judgment  recovered  by  any  person  who  preceded  him  in  the 
administration  of  the  same  estate,  in  any  case  where  it  might  have  been  issued  in 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

§    1893.  Action  hy  person  specially  aggrieved. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person  aggrieved  by  the  act 
or  omission  of  another,  the  person  to  whom  it  is  given  may,  if  it  is  pecuniary,  maintain 
an  action  to  recover  the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
he  may  maintain  an  action  to  recover  the  chattel,  or  its  value,  or  other  damages,  as 
the  case  requires. 

§    1894.   Action  by  common  informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  person  who  sues  therefor, 
an  action  to  recover  it  may  be  maintained  by  any  person  in  his  own  name;  but  the 
action  cannot  be  compromised  or  settled  without  the  leave  of  the  court  in  which  it  is 
brought. 
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§    1895.   Id.;   service  of  smnmons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last  section,  can  be  served 
only  by  an  officer  authorized  by  law  to  collect  an  execution,  issued  out  of  the  same 
court.  The  summons,  when  issued,  cannot  be  countermanded  by  the  plaintiff  before 
the  service  thereof;  and,  immeditely  after  it  has  been  served,  the  officer  who  served 
it  must  file  it,  with  his  certificate  of  service,  in  the  office  of  the  clerk,  or  deliver  it, 
with  a  like  certificate,  to  the  magistrate  by  wTiom  it  was  issued,  as  the  case  requires. 

§    1896.   Id.;   -nrheu  not  barred  by  a  collusive  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  statute,  brought  by  any 
person,  other  than  the  person  aggrieved,  or  a  public  officer,  the  plaintiff  may  recover, 
notwithstanding  the  recovery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person  if  he  establishes  that  the  former  judgment  was 
recovered  eollusively  and  fraudulently. 

§    1897.   Indorsement  upon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  statute,  if  a  copy  of  the 
complaint  is  not  delivered  to  the  defendant  with  a  copy  of  the  summons,  a  general 
reference  to  the  statute  must  be  indorsed  upon  the  copy  of  the  summons  so  delivered, 
in  the  following  form :  "  According  to  the  provisions  of,"  etc. ;  adding  to  such  a 
description  of  the  statute,  as  will  identify  it  with  convenient  certainty,  and  also  specify- 
ing the  section,  if  penalties  or  forfeitures  are  given,  in  different  sections  thereof,  for 
different  acts  or  omissions. 

§    1898.   Wben  part  of  a  penalty  may  be  recovered. 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not  exceeding  a  specified 
sum,  an  action  may  be  maintained  to  recover  the  sum  specified;  and  the  court,  jury,  or 
referee,  by  which  or  by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  failure  to  apppear  or  plead,  the  damages  are  ascertained,  may  award 
to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof,  as  he  or  it  deems  proportionate 
to  the  offence. 

§    1899.   Civil  and  criminal  prosecutions  not  merged. 

Where  the  violation  of  a  right  admits  of  a  civil  and  also  of  a  criminal  prosecution, 
the  one  is  not  merged  in  the  other. 

§    1900.   Action  for  suing,  etc.,  in  name  of  another.    Made   also   a   misde- 
meanor. 

If  a  person,  vexatiously  or  maliciously,  in  the  name  of  another  but  without  the  lat- 
ter's  consent,  or  in  the  name  of  an  unknown  person,  commences  or  continues,  or  causes 
to  be  commenced  or  continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a  justice  of  the  peace;  or 
takes,  or  causes  to  be  taken,  any  proceeding,  in  the  course  of  an  action  or  special 
proceeding  in  such  a  court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  therefor,  may  be  main- 
tained against  him,  by  the  adverse  party  to  the  action  or  special  proceeding;  and  a 
like  action  may  be  maintained  by  the  person,  if  any,  whose  name  was  thus  used. 
He  is  also  guilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  exceeding  six 
months. 

g    1901.   Treble  and  other  increased  damages  to  be  recovered. 

In  an  action,  brought  by  the  adverse  party,  as  prescribed  in  the  last  section,  the 
plaintiff,  if  he  recovers  final  judgmeit,  is  entitled  to  recover  treble  damages.     In  an 
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action,  brought  by  the  person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two  hundred  and  fifty  dollars 
in  addition  thereto. 

§    1915.   Action  upon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  state,  and  containing  a  con- 
dition to  the  effect,  that  it  is  to  be  void,  upon  performance  of  any  act,  has  the  same 
effect,  for  the  purpose  of  maintaining  an  action  or  special  proceeding,  or  two  or  more 
successive  actions  or  special  proceedings  thereupon,  as  if  it  contained  a  covenant  to 
pay  the  sum,  or  to  perform  the  act,  specified  in  the  condition  thereof.  But  the  damages 
to  be  recovered  for  a  breach,  or  successive  breaches,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum,  except  where  the  condition  is  for  the  payment  of 
money;  in  which  case,  they  cannot  exceed  the  penal  sum,  with  interest  thereupon, 
from  the  time  when  the  defendant  made  default  in  the  performance  of  the  condition. 

§    1917.   Action  upon  lost  negotiable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negotiable  promissory  note  or 
bill  or  exchange,  upon  which  the  action,  or  a  counterclaim  interposed  in  the  action, 
is  founded,  was  lost,  while  it  belonged  to  the  party  claiming  the  amount  due  thereupon, 
he  may  prove  the  contents  thereof,  by  parol  or  other  secondary  evidence,  and  may  re- 
cover or  set  off  the  amount  due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in  a  sum  fixed  by  the  judge 
or  the  referee,  not  less  than  twice  the  amount  of  the  note  or  bill,  with  at  least  two 
sureties,  approved  by  the  judge  or  referee,  to  the  effect,  that  he  will  indemnify  the 
adverse  party,  his  heirs  and  personal  representativse,  against  any  claim  by  any  other 
person,  on  account  of  the  note  or  bill,  and  against  all  costs  and  expenses,  by  reason 
of  such  a,  claim. 

§    1918.    The  last  section  qualified. 

But  where  an  action  is  prosecuted  or  defended  by  the  people  of  the  state,  or  by  a, 
public  oflieer  in  their  behalf,  the  people,  or  the  public  officer,  may  prove  the  contents 
of  the  lost  note  or  bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may  re- 
cover or  set  off  the  amount  due  thereupon,  without  giving  any  security  to  the  adverse 
party. 

§    1932.   Judgment  against  defendants  jointly  indebted,  -when  all  are  not 
served. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a  sum  of  money  against 
two  or  more  defendants,  alleged  to  be  jointly  indebted  upon  contract,  if  the  summons 
is  served  upon  one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  upon  whom  it  is  served,  unless  the  court 
otherwise  directs;  and,  if  he  recovers  final  judgment,  it  may  be  taken  against  all  the 
defendants  thus  jointly  indebted. 

§    1933.   Effect  of  such  judgment. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  each  defendant,  upon  whom 
the  summons  was  personally  served,  or  who  appeared  in  the  action.  Where  it  is  taken 
against  a  defendant,  upon  whom  the  summons  was  served  by  publication,  or  without 
the  state  pursuant  to  an  order  for  that  purpose,  it  has  the  effect  as  against  that  defend- 
ant, specified  in  section  445  of  this  act.  As  against  such  a,  defendant,  who  is  allowed 
to  defend  after  judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence  only  of 
the  extent  of  the  plaintiff's  demand,  after  the  liability  of  that  defendant  has  beea 
established,  by  other  evidence. 
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§    1934.   Exeontion;    indorsement  thereupon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form,  against  all  the  defend- 
ants; but  the  attorney  for  the  judgment  creditor  must  indorse  thereupon  a  direction 
to  the  sheriff,  containing  the  name  of  each  defendant,  who  was  not  summoned,  and 
restricting  the  enforcement  of  the  execution,  as  prescribed  in  the  next  section. 

§    1935.   How  collected. 

An  execution  against  the  person,  issued  upon  such  a  judgment,  shall  not  be  enforced 
against  the  person  of  a  defendant,  whose  name  is  so  indorsed  thereupon.  An  execution 
against  property,  issued  upon  such  a  judgment,  shall  not  be  levied  upon  the  sole  prop- 
erty of  such  a  defendant;  but  it  may  be  collected  out  of  personal  property  owned  by 
him,  jointly  with  the  other  defendants,  who  were  summoned,  or  with  any  of  them; 
and  out  of  the  real  and  personal  property  of  the  latter,  or  of  any  of  them. 

§    1936.   Judgment,  how  docketed; .  effect  of  dooheting. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section  1932  of  this  act,  the  clerk, 
with  whom  the  judgment-roll  is  filed,  must  write  upon  the  docket,  opposite  or  under 
the  name  of  each  defendant,  upon  whom  the  summons  was  not  served,  the  words,  "  not 
summoned;  "  and  a  like  entry  must  be  made  by  each  county  clerk,  with  whom  the 
judgment  is  afterwards  docketed.  The  judgment  does  not,  by  virtue  of  its  being 
docketed,  bind  any  real  property,  or  chatel  real,  owned  by  such  a  defendant.  But  this 
section  does  not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment  upon  any 
real  property. 

§    1937.   Action  to  charge  defendants  not  personally  summoned. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  prescribed  in  section  1932 
of  this  act,  an  action  may  be  maintained  by  the  judgment  creditor  against  one  or 
more  of  the  defendants,  who  were  not  summoned  in  the  original  action,  to  procure 
a  judgment,  charging  his  or  their  property  with  the  sum  remaining  upon  the  original 
judgment. 

§   3268.    [Am'd,  1891,  1904,  1910.]     'When  defendant  may  require  security 
for  costs. 

The  defendant,  in  an  action  brought  in  a  court  of  record,  may  require  security  for 
costs  to  be  given,  as  prescribed  in  this  title,  where  the  plaintiff  was,  when  the  action 
was  commenced,  either 

1.  A  person  residing  without  the  State;  or  if  the  action  is  brought  in  a  county  court, 
except  in  the  counties  of  Albany,  Kings,  Queens  and  Richmond,  or  in  the  city  court 
of  the  city  of  New  Yory,  the  city  court  of  Yonkers,  or  the  city  court  of  the  city  of 
Albany,  residing  without  the  city  or  county,  as  the  case  may  be,  wherein  the  court  is 
located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official  assignee  or  official 
trustee  of  a  debtor;  or  an  assignee  in  bankruptcy;  where  the  action  is  brought  upon 
a  cause  of  action,  arising  before  the  assignment,  the  appointment  of  the  trustee,  or  the 
adjudication  in  bankruptcy. 

§    3272.    [Am'd,  1915.]    Order  to  give  security. 

Where  security  for  costs  is  required  to  be  given,  the  court  in  which  the  action  Is 
pending,  or,  except  in  a  case  specified  in  the  last  section,  a  judge  thereof,  upon  duo 
proof,  at  any  time,  by  affidavit,  of  the  facts,  must  make  an  order  requiring  the  plaintiff, 
within  a  time  specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and  fifty  dol- 
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lars,  to  be  applied  to  the  payment  of  the  costs,  if  any,  awarded  against  him,  or,  at  his 
election,  to  iile  with  the  clerk  an  undertaking,  and  to  serve  a  written  notice  of  the 
payment  or  of  the  filing  upon  the  defendant's  attorney;  and  staying  all  other  proceed- 
ings, on  the  part  of  the  plaintiif,  except  to  review  or  vacate  the  order,  until  the  pay- 
ment of  filing,  and  notice  thereof,  and  also,  if  an  undertaking  is  given,  the  allowance 
of  the  same. 

§   3273.   Requisites  of  undertaking. 

The  undertaking,  specified  in  the  last  section,  must  be  executed  to  the  defendant 
by  one  or  more  sureties,  and  must  be  to  the  eiTeet  that  they  will  pay,  upon  demand, 
to  the  defendant,  all  coats  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two  hundred  and  fifty 
dollars. 

§   3274.   Notice  of  exception;   id.  of  justification. 

Within  ten  days  after  service  of  the  notice  of  filing  the  undertaking,  the  defendant 
may  serve  upon  the  plaintiff's  attorney  a  notice  that  he  excepts  to  the  sureties  therein. 
Within  ten  days  after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the  defen- 
dant's attorney,  a  notice  of  the  justification  of  the  same  or  new  sureties  before  a  judge 
of  court,  or  a  county  judge,  at  a  specified  time,  and  place;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter,  and  the  place  to  be  within  the  county  where  the 
action  is  triable. 

§   3275.   Justification  of  sureties.    Alloirance  of  undertaking.  - 

Section  580  of  this  act  applies  to  the  justification  of  the  sureties.  Where  the  judge 
finds  the  sureties  sufficient,  he  must  annex  a  written  examination,  if  any  to  the  under- 
taking, indorse  his  allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  undertaking  is  deemed 
allowed,  and  must  be  indorsed  and  filed  in  like  manner. 
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FORMS. 

(Code  of  Civil  Procedure.) 

No.    1.  Summons. 

2.  Constable's  proof  of  service  to  an  individual. 

3.  On  a  corporation, 

4.  Not  served. 

5.  Appointment  of  guardian  ad  litem  for  infant  plaintiff. 

6.  Consent. 

7.  Appointment  of  guardian  ad  litem  for  infant  defendant. 

8.  Ordinary  form  of  complaint. 

9.  By  assignee  of  claim. 

10.  By  or  against  corporation. 

11.  By  or  against  unincorporated  association. 

12.  By  or  against  executors  or  administrators. 

13.  By  infant  plaintiff. 

14.  By  or  against  partners. 

15.  For  money  loaned. 

16.  On  promissory  note. 

17.  Goods  sold. 

18.  The  same  where  the  price  was  agreed  upon. 

19.  For  services. 

20.  By  a  parent  for  infant's  services. 

21.  For  board  and  lodging. 

22.  Against  maker  and  indorser. 

23.  By  employee  for  being  discharged. 

24.  Against  buyer  for  refusing  to  receive  goods. 

25.  For  not  delivering  goods  bought. 

26.  Warranty  for  soundness  of  a  horse. 

27.  For  conversion. 

28.  Trespass. 

29.  Complaint  in  replevin. 

30.  On  mechanic's  lien. 

31.  To  foreclose  a  chattel  mortgage. 

32.  Demurrer. 

33.  Answer. 

34.  Answer  of  title  to  real  property. 

35.  Undertaking  on  answer  of  title. 

36.  Undertaking  by  defendant  on  adjournment. 

37.  Undertaking  on  adjournment  when  defendant  in  custody, 

38.  Affidavit  for  adjournment, 

39.  Subpoena, 

40.  Subpoena  duces  tecum, 

41.  Proof  of  service  of  subpoena. 

42.  Affidavit  for  warrant  of  attachment  against  witness. 

43.  Warrant  of  attachment  against  defaulting  witness. 

44.  Minute  of  conviction. 
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No.  45.  Execution  thereupon. 

46.  Notice  to  produce  a  paper  on  the  trial. 

47.  Venire. 

48.  Constable's  return  of  venire. 

49.  Venire  in  action  between  towns. 

50.  Affidavit  that  justice  is  a  material  witness. 

51.  Order  transferring  action. 

52.  Juror's  oath. 

53.  Constable's  oath  on  retiring  with  jury. 

54.  Oath  of  witness. 

55.  Oath  to  juror  before  examined. 

56.  Warrant  of  attachment  against  a  juror  who  fails  to  attend. 

57.  Minute  of  conviction  of  defaulting  juror. 

58.  Execution  thereupon. 

59.  Jury's  verdict. 

60.  Offer  of  judgment  before  answer. 

61.  Plaintiff's  acceptance. 

62.  Judgment  thereupon. 

63.  Confession  of  judgment. 

64.  Affidavit  when  confesssion  over  fifty  dollars. 

65.  Agreement  to  stay  execution. 

66.  Judgment  on  confession. 

67.  Docket. 

68.  Execution. 

69.  Execution  against  the  person. 

70.  Execution  for  chattel. 

71.  Indorsement  of  levy  on  execution. 

72.  Execution  when  warrant  of  attachment  was  not  personally  served. 

73.  Constable's  notice  of  sale. 

74.  Notice  of  application  for  commission. 

75.  Affidavit  for  commission. 

76.  Commission. 

77.  Interrogatories  and  cross-interrogatories. 

78.  Depositions. 

79.  Notice  of  appeal. 

80.  Undertaking  to  stay  execution. 

81.  Notice  of  delivery  of  such  undertaking. 

82.  Justice's  return. 

83.  Warrant  for  a  contempt. 

84.  Record  for  conviction  for  contempt. 

85.  Commitment  for  contempt. 

86.  Affidavit  to  obtain  order  of  arrest. 

87.  Undertaking. 

88.  Order  of  arrest. 

89.  Constable's  return. 

90.  Affidavit  for  attachment  of  property. 

91.  Undertaking  on  attachment. 

92.  Warrant  of  attachment. 

93.  Inventory  on  attachment. 

94.  Defendant's  undertaking  on  attachment. 

95.  Attachment;  bond  for  delivery  to  third  person. 

96.  Replevin;  affidavit  for. 

97.  Undertaking  in  replevin. 
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No.  98.  Requisition  to  replevy.  •. 

99.  Notice  of  exception  to  sureties. 

100.  Notice  that  defendant  reclaims  chattel. 

101.  Affidavit  to  reclaim  chattel. 

102.  Defendant's  undertaking  in  replevin. 

103.  Affidavit  of  claim  by  third  person. 

104.  Undertaking  of  plaintiflf  to  indemnify  constable  against  claim  of  third  party 

in  replevin. 

105.  Petition  on  seizure  of  strays. 

106.  Precept  on  seizure  of  strays. 

107.  Final  order  directing  sale  on  seizure  of  strays. 

108.  Warrant  to  sell  on  seizure  of  strays. 

109.  Notice  to  pay  rent. 

110.  Petition  for  removal  of  tenant  on  failure  to  pay  rent. 

111.  Precept  to  remove  tenant. 

112.  Answer  of  tenant. 

113.  Final  order. 

114.  Warrant  of  dispossession. 

115.  Verification  to  a  pleading. 

116.  Transcript  of  judgment. 

No.  1.   Snininons. 

County  of 

Town  of , 

The  People  of  the  State  of  New  York  to  any  constable  of  the  county  of 
Greeting  : 

You  are  hereby  commanded  to  summon  C.  D.  to  appear  before  the  undersigned,  a 

justice  of  the  peace  of  the  said  town,  on  the day  of   ,  19 . . , 

at    o'clock   in   the    noon,   at  his  office   in   said   town   to 

answer  the  complaint  of  A.  B.  in  a  civil  action  to  his  damage  of  two  hundred  dollars 
or  under. 

Given  under  my  hand  at  the  said  town  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

(In  an  action  wherein  an  order  of  arrest  is  granted,  the  summons,  instead  of  being 
returnable  at  a  specified  time,  it  will  be  as  follows:  "Immediately  upon  his  arrest  by 
virtue  of  the  annexed  order  of  arrest.") 

( If  the  action  is  for  a  penalty,  indorse  on  the  summons :  "  Pursuant  to  the  pro- 
visions of  chapter    ,  Laws    [or  such  statute  as  prescribes   the 

penalty].") 

[Code  of  Civil  Procedure,  §  2877.] 

No.  2.    Constable's  Proof  of  Service  of  Snmiuons  on  an  Individual. 

The  within  summons  was  personally  served  by  me  on  the  within  named  defendant, 

C.  D.,  in  the  town  of on  the day  of  ,  19 . . , 

by  personally  delivering  to  and  leaving  with  him  a  true  copy  thereof. 

Dated  at  the  town  of the day  of 19... 

A.  B.  C, 
Constable. 
[See  Codfe  of  Civil  Procedure,  §  2878.] 
31 
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No.  3.   On  a  Corporation. 

The  within  summons  was  personally  served  on  E.  C,  a  director  of  the  within  named 

defendant,  The  S.  Co.,  on  the day  of  ,  19 . . ,  in  the  town  of 

,  said  county,  by  personally  delivering  to  and  leaving  with  him  a  true 

copy  thereof. 

Dated  at  the  town  of the day  of ,  19 . . . 

A.  B.  C, 
Constable. 
[See  Code  of  Civil  Procedure,  §  2879.] 


No.  4.   Not  Served. 

The  within  summons  was  not  served  on  the  within  named  defendant,  for  the  reason 
he  could  not  be  found  within  the  county,  although  I  exercised  and  made  diligent  search. 
(Here  state  the  facts  showing  diligence.) 

Dated  this day  of ,  19 . . . 

A.  B.  C, 
Constable. 


No.  5.   Appointment  of  Guardian  ad  litem  for  Infant  Plaintiff. 

To  C.  W.  H.,  a  justice  of  the  peace  of  the  town  of ,  in  the  county  of 

,n:  Y. 

The  undersigned,  an  infant  over  the  age  of  14  years,  hereby  makes  application  for 
the  appointment  of  R.  C,  my  father,  as  my  guardian  ad  litem  for  the  purpose  of 
commencing  an  action  against  H.  G.  to  recover  damages  for  (here  state  facts  upon 
which  cause  of  action  is  based.) 

Dated  this day  of ,  19 . . . 

A.  B.  C, 

Infant. 

(If  the  infant  is  under  14  years  of  age  the  guardian,  or  relative,  or  friend  should 
make  the  application.) 

[Code  of  Civil  Procedure,-  §  2887.] 


No.  6.   Consent. 

I  'hereby  consent  to  be  appointed  and  to  be  guardian  ad  litem  of  (the  infant,  giving 
his  name)   pursuant  to  the  foregoing  application. 

Dated  this day  of ,  19. .. 

R.C. 
[Code  of  Civil  Procedure,  §  2887.] 

Appoiisttment. 

In  pursuance  of  the  foregoing  application  and  consent,  I,  the  undersigned,  do  hereby 
appoint  R.  C.  as  the  guardian  of  A.  B.  C.  for  the  purpose  of  an  action  against  H.  G., 
the  said  R.  C.  being  a  competent  responsible  person. 

Dated  this day  of  ,  19. .. 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2987.] 
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No.  7.   Appointment  of  Guardian  ad  litem  for  Infant  Defendant. 

Application. 
JUSTICE'S  COURT. 


A.B. 

vs. 

C.  D. 


To  C.  W.  H.,  Esq.,  justice  of  the  peace  of  the  town  of  

The  defendant  in  the  above  entitled  action,  being  an  infant,  hereby  requests  you 
to  appoint  M.  0.  as  the  defendant's  ^ardian  for  the  purpose  of  this  action. 
Dated  this day  of ,  19. .. 


Signed  by  applicant. 
[Code  of  Civil  Procedure,  § 


Applioation  by  Plaintifp. 
JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


To  C.  W.  H.,  Esq.,  justice  of  the  peace. 

The  defendant  herein,  being  an  infant,  and  not  appearing  upon  the  return  of  the 
summons  (or  having  neglected  and  refused  upon  the  return  of  the  summons,  to  nominate 
a  guardian)  the  plaintiff  hereby  requests  that  some  competent  and  proper  person  be 
appointed  guardian  ad  litem  for  said  defendant  herein. 

Dated  this day  of ,  19. . . 


Plaintiff. 
[Code  of  Civil  Procedure,  §  2888.] 

Consent. 

I  hereby  consent  to  be  appointed  guardian  ad  litem  for  the  said  defendant  herein. 

Dated  this day  of ,  19. .. 

L.  P., 


[Code  of  Civil  Procedure,  §  2886.] 


APPOINTMEaitT. 

In  pursuance  of  the  foregoing  application  and  consent,  I,  the  undersigned,  herebj 
appoint  L.  P.  as  the  guardian  of  said  defendant  for  the  purpose  of  this  action. 

Dated  this day  of 19- •• 

0.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2888.] 
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Complaints. 
No.  8.  Ordinary  Form. 

JUSTICE'S  COURT. 

A.B.  f 

vs.  t 

C.  D.  I 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

[Here  set  forth  the  cause  of  action.] 

Wherefore,    The  plaintiff  demands  judgment   against  the  defendant  for  the   sum 

of  dollars  with  interest  thereon  from  the day  of , 

19. .,  besides  the  costs  of  this  action.  A.  B., 

Plaintiff. 

[Code  of  Civil  Procedure,  §  2936.] 


No.  9.   By  Assigaee  of  Claim. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

First.    That  between  the day  of ,  19 . . ,  and  the day 

of ,  19 . . ,  one  M.  N.  rendered  and  performed  services  for  the  above  named 

defendant  at  his  special  instance  and  request  and  upon  his  promise  to  pay  said  M.  N. 
therefor.    That  the  services  so  rendered  as  aforesaid  were  reasonably  worth  the  sum 

of   dollars,  and  that  before  the  commencement  of  this  action  and  for  a 

valuable  consideration,  the  said  M.  N.  sold,  assigned  and  transferred,  all  his  right,  title 
and  interest  in  and  to  said  claim  for  services  rendered  as  aforesaid  to  the  plaintiff 
and  that  by  reason  thereof  said  defendant  is  indebted  to  the  plaintiff  in  the  sum 

of  dollars  and  interest  thereon  from  the  day  of  , 

19... 

For  which  sum  he  demands  judgment  against  the  defendant,  besides  the  costs  of 
this  action.  A.  B., 

Plaintiff. 
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No,  10.  By  or  Against  Corporation. 
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JUSTICE'S  COUKT. 


A.B. 

vs. 
C.  D. 


First.    That  the  defendant  is,  and  during  all  time  hereinafter  stated  was  a  domestic 
corporation,  duly  created  and  organized  under  the  laws  of  the  state  of  New  York. 

The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

Second.     [Here  state  cause  of  action.] 

Whekefobe,   The  plaintiff  demands  judgment  against  the  defendant  for  the   sum 

of dollars,  besides  costs.  A.  B., 

Plaintiff. 

[Code  of  Civil  Procedure,  §  1775.] 


No.  II.   By  or  Against  Unincorporated  Association. 

JUSTICE'S  COURT. 


A.  B. 

178. 

C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 


First.  That  the  defendant  is,  and  during  all  the  time  hereinafter  stated  was  an 
unineorpora,ted  association  consisting  of  seven  or  more  persons  duly  organized  and 
known  as  the  A.  B.  C.  Association,  whose  principal  office  and  place  of  meeting  is  in 
the  town  of ,  county  of ,  New  York. 

Second.     [Here  state  cause  of  action.] 

Wherbs'Ore,   The   plaintiff  demands  judgment  against  the   defendant  for   the   sum 

of dollars,  besides  costs.  A.  B., 

Plaintiff. 
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No.  12.   By  or  Against  Executors  or  Administrators. 

JUSTICE'S  COURT. 


A.  B.,  as  administrator 
of  the  goods,  chattels 
and  credits  of  M.  N., 
deceased, 

vs. 
C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

First.    That  on  the  day  of   ,  19 . . ,  one  M.  N.,  lately  of  the 

county  of ,  died  intestate,  and  that  thereafter  and  on  or  about  the ■ 

day  of   ,  19..,  letters  of  administration  upon  the  estate  of  said  M.  N., 

deceased,  were  duly  granted  and  issued  to  the  said  plaintiff  by  the  Surrogate's  Court 

of  the  county  of    ,  appointing  the  said  A.   B.  administrator  of  all  the 

goods,  chattels  and  credits,  of  the  said  deceased  and  that  the  said  A.  B.  thereupon 
duly  qualified  as  such  administrator  and  entered  upon  the  discharge  of  the  duties  of 
such  administrator,  and  is  now  acting  as  such.     (If  executor,  allege  as  follows:     That 

the  said  M.  N.  died  on  or  about  the day  of ,  19 . . ,  leaving  a  last 

will  and  testament  in  which  the  said  A.  B.  was  named  as  executor,  that  thereafter  and 

by  due  proceedings  had  in  the  Surrogate's  Court  of  the  county  of   ,  the 

eaid  A.  B.  was  appointed  executor  of  the  estate  of  said  deceased  and  letters  testamentary 
were  granted  to  him,  that  he  has  duly  qualified  and  is  now  acting  as  such  executor.) 

Second.     [Here  state  cause  of  action.] 

Whebefobe,  The   plaintiff  demands   judgment  against  the  defendant   for   the    sum 

of dollars,  besides  costs.  A.  B., 

as  Administrator,  etc..  Plaintiff. 


No.  13.   By  Infant  Plaintiff. 

JUSTICE'S  COUET. 


A.  B., 

an  infant,  by  E 

F.,  his 

guardian   ad 

litem, 

vs. 

C.  D. 

The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 


First.     That  the  plaintiff  is  an  infant  tinder  the  age  of  twenty-one  years,  and  that 

before  the  commencement  of  this  action  and  on  the day  of ,  19. ., 

upon  an  application  duly  made  E.  F.,  the  above  named  guardian,  was  duly  appointed 
by  this  court  to  b,e  the  guardian  of  the  plaintiff  for  the  purposes  of  this  action. 

Second.     [Here  state  cause  of  action.] 

Whebefoke,  The  plaintiff  demands  judgment  against  the  defendant  for 

dollars  and  costs.  A.  B., 

by  Guardian,  etc..  Plaintiff. 

[See  Code  of  Civil  Procedure,  §  2887] 
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A.  B. 

vs. 
C.  D.  and  E.  F. 


The  plaintiflF  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 


First.     That  the  defendants  are  and  during  all  the  time  hereinafteer  stated,  were 

copartners  doing  business  in  the  town  of  under  the  firm  name  and  style 

of  C.  D.  &  Co. 

Second.     [Here  state  cause  of  action.] 

Wherefore,  The  plaintiff  demands   judgment  against  the  defendant   for   the   sum 

of dollars,  besides  costs.  A.  B. 

Plaintiff. 


JUSTICE'S  COURT. 


No.  15.   For  Money  Loaned. 


A.  B. 

vs. 
C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

First.     That  on  the day  of ,  19 . . ,  in  the  town  of , 

the  plaintiff  loaned  to  the  defendant  at  his  request  the  sum  of   dollars 

upon  the  condition  that  it  should  be  repaid  to  the  plaintiff  within  two  months,  with 
interest.  That  more  than  two  months  have  elapsed  since  said  money  was  loaned  as 
aforesaid  and  payment  thereof  has  been  demanded  of  the  defendant  by  the  plaintiff 
and  refused,  and  that  no  part  thereof  has  been  paid. 

Wherefore,   The  plaintiff  demands   judgment  against  the  defendant   for   the   sum 

of  dollars  and  interest  thereon  from  the  day  of   , 

19. .,  besides  costs.  A.  B., 

Plaintiff. 


No.  16.   On  Fromisaory  Note. 


JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


J 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 


First.    That  on  the   day  of    ,   19 . . ,  for  value   received,   the 

defendant  executed  and  delivered  to  the  plaintiff  his  promissory  note  in  writing  and 
figures,  of  which  the  following  is  a  copy: 

[Here  insert  copy  of  note.] 
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Second.     That  on  the   day  of   ,   19 . . ,  when  said  note  by  its 

terms   became  due   and  payable,   payment   thereof   was   duly   demanded   and   refused. 
That  no  part  of  said  note  has  been  paid,  that  there  is  now  due  and  owing  to  the 

plaintiff  the  sum  of dollars,  and  interest  thereon  from  the  day 

of    ,  19...     For  which  sum  the  plaintiff  demands  judgment  against  the 

defendant,  besides  costs.  A.  B., 

Plaintiff. 


No.  17.   Goods  Sold. 


JUSTICE'S  COUET. 

A.  B. 

vs. 
C.  D. 


J 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

First.    That  on  the day  of ,  19. .,  at  the  town  of , 

the  plaintiff  sold  and  delivered  to  the  defendant  at  his  request  and  upon  his  promise 
to  pay  therefor,  goods,  wares  and  merchandise,  consisting  of   (here  state  the  articles). 

That  the  same  were  reasonably  worth  the  sum  of  dollars.     That  no  part 

thereof  has  been  paid,  although  payment  thereof  has  been  duly  demanded  and  refused. 

Wherefobe,   The  plaintiff  demands   judgment  against  the   defendant   for   the   sum 

of  dollars,  besides  costs.  A.  B., 

Plaintiff. 


No.  18.    The  Same  Where  the  Price  Was  Agreed  Upon. 

JUSTICE'S  COUET. 


A.  B. 

vs. 
C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

That  on  the day  of ,  19 . . ,  at  the  town  of ,  county 

of   New  York,  the  plaintiff  sold  and  delivered  to  the  defendant  at  his 

request  and  upon  his  promise  to  pay  therefor,  goods,  wares  and  merchandise,  consisting 
of    (here  enumerate  articles).     That  said  defendant  then  and  there  promised  to  pay 

plaintiff  therefor  the  sum  of  dollars.     That  he  has  failed  and  refused  to 

pay  said  sum  or  any  part  thereof. 

Wherepoke,  The  plaintiff  demands   judgment  against  the  defendant   for  the    sum 

of dollars,  besides  the  costs  of  this  action.  A.  B., 

Plaintiff. 
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No.  19.   For  Serrices. 


JUSTICE'S  COURT. 


A.  B. 

vs. 
Wells  Company.  I 

I 

The"  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

That  from  the day  of ,  19 ...  to  the day  of , 

19. .,  at  the  town  of ,  the  plaintiff  rendered  services  to  the  defendant  at  the 

agreed  price  of  twenty  dollars  per  month;    that  the  defendant  is  justly  indebted  to  the 

plaintiff  in  the  sum  of    dollars  for   such   services.     That  plaintiff   has 

demanded  payment  thereof  from  the  de'fendant;    that  he  refused  to  pay  the  plaintiff 
said  sum  or  any  part  thereof. 

Whebefoee,   The  plaintiff  demands   judgment  against  the  defendant   for   the    sum 

of dollars,  besides  costs.  A.  B., 

Plaintiff. 


No.  20.   By  a  Parent  for  Infant's  Services. 

JUSTICE'S  COURT. 


A.  B. 

vs.  i. 

C.  D.                   I 
I 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein,  and 
alleges : 

That  one  H.  N.  rendered  services  to  the  defendant  at  his  request  as  a  farm  hand 

from  the   day  of  ,  19 . . ,  to  the  day  of  , 

19. .,  at  the  agreed  price  of  dollars  per  day   (or  if  no  price  agreed  say, 

that  such  services  were  reasonably  worth  dollars) .     That  no  part  of  said 

6um  has  been  paid  except  the  sum  of  dollars.     That  the  said  il.  N.  is 

the  son  of  the  plaintiff  and  was  then,  and  is  now,  under  twenty-one  years  of  age,  and 
plaintiff  was  and  is  legally  entitled  to  his  services  and  the  value  thereof.  That  by 
reason  of  all  the  facts  aforesaid,  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of    dollars.     For  which  he  demands  judgment   against   the   defendant, 

besides  costs.  •*■•  "•> 

Plaintiff. 
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No.  21.   For  Board  and  Itodgimg. 


"I 


JUSTICE'S  COURT. 
A.  B. 

vs.  i 

C.  D.  I 
J 

The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

That  from  the    day   of    ,    19 . . ,   until   the    day  of 

,  19 . . ,  the  plaintiff  furnished  said  defendant  at  his  request  with  food, 

and  certain  rooms,  for  which  the  said  defendant  agreed  to  pay  the  plaintiff  the  sum 
of dollars  per  week.     That  no  part  thereof  has  been  paid. 

Whesefobe,   The   plaintiff  demands   judgment  against  the  defendant   for   the    sum 

of dollars,  besides  costs.  A.  B., 

Plaintiff. 


No.  22.   Against  Maker  and  Indorser. 

JUSTICE'S  COURT. 


A.B. 

vs. 
C.  D.  and  E.  F. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

That  for  value  received,  on  the  day  of  ,  19. .,  the  defendant, 

C.  D.,  made  his  promissory  note  in  writing,  for  the  sum  of   dollars,  due 

and  payable  by  its  terms  two  months  after  the  date  thereof,  viz.,  the    day 

of ,  19-  •,  and  delivered  the  same  to  the  defendant,  E.  F.,  who  indorsed  the 

same  before  maturity  and  delivered  it  to  the  plaintiff  for  value.  That  when  it  became 
due,  payment  thereof  was  duly  demanded  of  said  defendant,  C.  D.,  who  refused  to  pay 
the  same  or  any  part  thereof.  That  thereupon  said  note  was  duly  protested  for  non- 
payment. That  the  cost  of  protest  was  That  notice  of  such  non- 
payment and  of  the  protest  of  said  note  for  the  non-payment  thereof  was  duly  given 
to  the  defendant,  E.  F.     That  no  part  of  said  note  has  been  paid  plaintiff. 

Whebefoee,  The  plaintiff  demands  judgment  against  the   defendants  for  the  sum 

of dollars,  with  interest  thereon  from  the day  of  , 

19. .,  besides  costs.  A.  B., 

Plaintiff. 
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No.  23.   By  Employee  for  Being  Discharged. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
CD. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

That  on  the day  of  ,  19 . . ,  the  plaintiff  and  defendant  entered 

into  an  agreement  whereby  the  plaintiff  agreed  to  render  services  for  the  defendant 
for  the  term  of  one  year  as  a  cook,  in  consideration  whereof  said  defendant  agreed  to 

pay  the  plaintiff  the  sum  of dollars  per  week  for  the  term  of  one  year. 

That  the  plaintiff,  pursuant  to  said  contract,  on  the day  of >  19  -  ■ , 

entered  upon  his  employment  under  said  agreement  and  duly  discharged  all  the  duties 

thereof  until  the day  of ,  19 . . ,  when  said  defendant,  without  any 

cause,  unjustly  discharged  said  plaintiff  who  was  then  and  ever  since  has  been  ready 
and  willing  to  perform  all  the  conditions  of  said  agreement  upon  his  part.  That  the 
defendant   refused  to   allow  him   so  to   do,   or  to   pay   him   therefor,  to   his   damage 

of dollars.     For  which  sum  he  demands  judgment  against  the  defendant, 

besides  costs.  A.  B., 

Plaintiff. 
[iSee  ante,  p.  64.] 


ITo.  24.   Against  Bnyer  Refusing  to  Receive  Goods. 

JUSTICE'S  COURT. 


A.  B. 

vs.  }• 

C.  D.  I 

J 

The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges: 

That  on  the day  of  ,  19  •  • ,  at  the  town  of   ,  the 

plaintiff  and  the  defendant  entered  into  an  agreement  whereby  the  plaintiff  was  to 

deliver  to  the  defendant  at  the  village  of  ten  tons  of  hay,  at  the  agreed 

price  of  ten  dollars  per  ton.     That  such  delivery  was  to  be  made  on  the day 

of   ,  19 . . ,  and  that  said  defendant  was  to  pay  plaintiff  therefor  on  the 

same  day.  That  the  plaintiff  duly  performed  all  the  conditions  of  said  contract  on 
his  part,  and  had  delivered  at  the  place  of  delivery  said  hay,  which  the  defendant  then 
and  there  refused  to  accept,  and  refused  to  pay  therefor  to  the  plaintiff's  damage 
of dollars. 

Wherepoee,   The  plaintiff  demands   judgment  against  the  defendant   for  the   sum 

of dollars,  besides  costs.  A.  B., 

Plaintiff. 

[See  ante,  p.  80.] 


492 


CODE  OF  CIVIL  PROCEDURE. 


No.  25.   For  Not  DeliTering  Goods  Bongbt. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

That  on  the day  of  ,  19 . . ,  at  the  town  of  ,  the 

plaintiff  and  defendant  entered  into  an  agreement,  whereby  the  plaintiff  purchased  of 
the  defendant  ten  tons  of  hay  at  the  agreed  price  of  ten  dollars  per  ton,  and  that  at 
the  time  of  said  purchase,  the  plaintiff  paid  to  the  defendant  the  sum  of  ten  dollars 
thereon,  and  that  said  defendant  was,  by  such  agreement,  to  deliver  said  hay  at  the 

depot  in  the  village  of ,  on  the  day  of   ,  19 . . ,  at 

which  time  by  said  agreement,  plaintiff  was  to  pay  the  defendant  the  balance  of  the 
purchase  price  of  said  hay.  That  said  defendant  failed  and  refused  to  deliver  to  the 
plaintiff  at  the  time  and  place  aforesaid,  said  hay  or  any  part  thereof,  to  the  plaintiff's 

damage  of   dollars,  for  which  sum  he  demands  judgment  against  said 

defendant,  besides  costs.  A.  B., 

Plaintiff. 

[See  ante,  p.  82.] 


No.  26.   Warranty  of  the  Soundness  of  a,  Horse. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


J 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges: 

First.     That  on  the day  of ,  19 . . ,  at  the  town  of 

the  defendant,  offering  to  sell  the  plaintiff  a  certain  horse,  warranted  said  horse  to  be 
sound,  kind  and  true.  That  the  plaintiff,  relying  upon  said  warranty,  then  and  there 
purchased  said  horse,  and  paid  the  defendant  therefor  the  sum  of dollars. 

Second.  That  at  the  time  of  said  warranty  and  sale,  the  said  horse  was  unsound, 
unkind,  and  untrue,  and  had  an  infectious  disease,  two  spavins,  and  was  windbroken, 
and  would  bite  and  kick,  and  was  balky.  That  by  reason  thereof,  he  was  utterly 
worthless.     And  was  so  known  at  the  time  of  such  sale  by  the  defendant,  and  that  said 

horse  is  now  without  value,  to  the  plaintiff's  damage  of dollars,  for  which 

sum  he  demands  judgment  against  the  defendant,  besides  costs.  A.  B., 

Plaintiff. 

[See  ante,  p.  72.] 


POEMS. 

No.  27.  For  Conversion. 
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JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


The  plaintiff  in  the  ahove  entitled  action  complains  of  the  defendant  therein  and 
alleges: 

That  on  the    day   of    ,    19..,  the   plaintiff   delivered   to   the 

defendant  the  sum  of  twenty-flve  dollars  with  the  instruction  then  and  there  given 
said  defendant  by  the  plaintiff,  to  pay  said  sum  to  one  M.  N.,  for  and  on  account  of 
the  plaintiff.  That  said  defendant  wrongfully  and  unlawfully  used  the  money  on  his 
own  account,  and  did  not  pay  the  same  or  any  part  thereof  to  said  M.  N.,  but  converted 
the  same  to  his  own  use,  to  the  plaintiff's  damage  of  twenty-five  dollars. 

Wheeepore,  The  plaintiff  demands  judgment  against  the  defendant   for  the   sum 

of  twenty-five  dollars,  with  interest  thereon  from  the  day  of   , 

19..,  besides  costs.  A.  B., 

Plaintiff. 


No.  28.  Trespass. 


JUSTICE'S  COURT. 


A.B. 

vs. 

C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

That  on  the   day  of  the  plaintiff  was  the  owner  and  in  the 

possession  of  the  following  described  lands,  namely:  (here  insert  a  description  of  the 
lands).  That  on  said  day  the  defendant,  without  the  consent  of  the  plaintiff,  entered 
upon  said  lands  and  gathered  and  carried  away  thirty  bushels  of  apples  from  the 
orchard  thereon,  to  plaintiff's  damage  in  the  sum  of  dollars. 

Wheeepore,  The  plaintiff  demands  judgment  against  the  defendant   for  the   sum 

of dollars,  besides  costs.  •  A.  B., 

Plaintiff. 


No.  29.   Complaint  in  Beple-vin. 


JUSTICE'S  COURT. 


A.  B. 

vs. 

C.  D. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 

alleges : 

First.    That  at  the  time  hereinafter  mentioned,  the  plaintiff  was  lawfully  in  posses- 
sion of   (here  describe  the  property)   of  the  value  of   dollars,  then  and 

ever  since  his  property. 
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Second.     That  on  the day  of ,  19 . . ,  at  the  town  of , 

the  defendant  wrongfully  took  and  carried  away  said  goods  and  chattels  from  the 
possession  of  this  plaintiff,  and  still  unjustly  detains  the  same,  to  the  plaintiff's  damage 
in  the  sum  of dollars. 

WHEREa'OEE,  The  plaintiff  demands  judgment  against  the  defendant  for  the  recovery 

of  the  possession  of  said  goods  and  chattels,  or  for  the  sum  of   dollars, 

the  value  thereof,  in  case  a  delivery  cannot  be  had;   together  with dollars 

his  damages   besides  the  costs  of  this  action.  A.  B., 

Plaintiff. 


No.  30.   On  MecbaBic's  Iiiens. 


JUSTICE'S  COURT. 

A.  B.  j 

vs.  y 

C.  D.  I 

The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

First.     That  on  the day  of ,  19 . . ,  this  plaintiff,  by  virtue  of 

a  contract  with  the  defendant,  sold  and  delivered  to  the  defendant  certain  building 

materials  consisting  of    (here  describe  the  materials)    of  the  value  of    

dollars.     That  by  the  terms  of  said  contract  and  sale,  the  said  sum  became  due  on 

the   day  of   ,   19 . . ,  but  the  defendant  has  not  paid  the  same. 

That  the  said  materials  were  used  in  erecting  a  building  on  the  following  described 
premises  (here  describe  premises).  That  the  said  premises  were  during  all  the  time 
herein  stated  and  at  the  time  of  the  filing  of  the  notice  of  lien  hereinafter  mentioned, 
the  property  of  the  defendant. 

Second.     That  on  the day  of  ,  19 . . ,  and  after  performance  of 

said  contract,  the  plaintiff  filed  with  the  clerk  of  the  county  of  ,  a  notice 

of  lien  claimed  upon  said  premises  for  the  indebtedness  aforesaid.  A  copy  of  which 
notice  of  lien  is  hereto  annexed,  made  a  part  hereof  and  marked  "A." 

Whebefobe,  The  plaintiflf  demands  judgment  directing  a  sale  of  the  interest  of  the 
defendant  in  the  said  premises  and  directing  that  the  proceeds  of  such  sale  be  applied 
to  the  payment  of  said  claim  and  the  costs  of  this  action. 

(Add  verification  as  in  Form  No.  116.) 

A.  B., 

Plaintiff. 

No.  31.   To  Foreclose  a  Chattel  Mortgage. 

JUSTICE'S  COUET. 


A.B. 

vs. 
CD. 


The  plaintiff  in  the  above  entitled  action  complains  of  the  defendant  therein  and 
alleges : 

First.    That  heretofore  and  on  the day  of ,  19 . . ,  the  defendant 

was  the  owner  of  the  chattel  described  in  a  chattel  mortgage,  a  copy  of  which  is  hereto 
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annexed,  made  a  part  hereof,  and  marked  "A."  That  on  the  same  day  for  a  good  and 
valuable  consideration  he  made,  executed  and  delivered  said  chattel  mortgage  to  tlio 
plaintiff. 

Second.     That  said  chattel  mortgage  was  duly  filed  in  the  town  clerk's  office  of  the 

town  of   ,  where  the  defendant  resided,  at  the  time  of  the  execution  and 

filing  thereof,  on  the day  of ,  19. .,  and  where  said  chattels  were 

situated  at  the  time  of  such  execution  and  filing;  that  the  sum  secured  by  said  mort- 
gage is  due  and  payable  and  that  the  same  remains  unpaid,  and  there  is  now  due  and 

secured  and  owing  by  and  on  said  mortgage,  the  sum  of   dollars,  with 

interest  from  the day  of ,  19 . . .     That  said  mortgage  became  due 

and  payable  on  the day  of ,  19. .,  and  that  no  part  thereof  has 

been  paid,  although  the  same  has  been  duly  demanded. 

Whebefobe,  Plaintiff  demands  judgment,  for  the  foreclosure  of  said  mortgage,  and 
sale  of  the  chattels  therein  described,  by  a  proper  person  to  be  designated  by  the  court, 
and  that  the  proceeds  be  applied  to  the  payment  of  the  amount  due  plaintiff  and  the 
costs  of  the  action,  and  that  plaintiff  have  judgment  against  the  said  defendant  for 
any  costs  and  deficiency  which  cannot  be  satisfied  out  of  the  fund  realized  from  the 
sale  of  said  chattels,  after  first  paying  plaintiff  the  amount  due  him  and  secured 
thereby.  A.  B., 

Plaintiff. 

No.  32.  Demurrer. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


The  defendant  in  the  above  entitled  action  demurs  to  .the  complaint  therein  upon 
the  grounds  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Upon  the  further  ground  that  it  is  not  sufficiently  explicit  to  be  understood. 

C.  B., 
Defendant. 
[Code  of  Civil  Procedure,  §  2938.] 


No.  33.  Aaswer. 

JUSTICE'S  COURT. 


A.B. 

vs. 
CD. 


The  defendant  in  the  above  entitled  action  for  an  answer  to  the  complaint  therein: 

First.    Denies  each  and  every  allegation,  statement  and  averment  therein  contained. 

Second.  That  before  the  commencement  of  this  action  the  defendant  had  fully  paid 
the  plaintiff  for  all  the  demands  and  causes  of  action  stated  in  said  complaint. 

Third.  For  a  further  answer  and  counterclaim  the  defendant  alleges  that  before  the 
commencement  of  this  action  he  sold  and  delivered  to  the  plaintiff  -^  horse  at  the 
agreed  price  of  one  hundred  dollars.     That  the  plaintiff  has  not  paid  the  same  or  any 
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part  thereof,  and  that  by  reason  thereof  there  was  before  the  commencement  of  this 
action  and  now  is  owing  the  defendant  from  the  plaintiff  the  sum  of  one  hundred  dollars, 
Wheeepoke,  The  defendant  demands  judgment  against  the  plaintiff  for  the  sum  of 
one  hundred  dollars  besides  the  costs  of  this  action. 

C.  D., 
Defendant. 
[Ciode  of  Civil  Procedure,  §  2938.] 


No.  34.  Answer  of  Title  to  Real  Property. 

JUSTICE'S  COURT. 


A.B. 

vs. 
C.  D. 


The  defendant  in  the  above  entitled  action  for  an  answer  to  the  complaint  therein: 
First.     Denies  each  and  every  allegation,  statement  and  averment  therein  contained. 
Second.     For  a  further  and  separate  answer  alleges,  that  the  defendant  is  the  owner 
of  the  land  described  in  said  complaint  and  that  the  title  to  the  real  property  therein 
described,  the  whole  of  which  the  defendant  is  the  sole  owner,  will  come  in  question. 
That  the  premises  are  fully  described  as  follows: 
(Here  insert  description.) 

C.  D., 

Defendant. 
I  hereby  countersign  the  within  answer. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2951.] 


No.  35.  Undertaking  on  Answer  of  Title. 

JUSTICE'S  COURT. 


A.B. 

vs. 

C.  D. 


Whereas,  the  defendant  in  the  above  entitled  action  has  by  his  answer  alleged  facts 
showing  that  title  to  real  property  will  come  in  question  on  the  trial  of  said  action: 

Now,  therefore,  we,  the  undersigned,  do  jointly  and  severally  undertake,  and  become 
bound,    pursuant    to   the   statute,    that    if    the    plaintiff    within    twenty    days    from 

the  day  of  19 . . ,  deposits  with  the  justice  before  whom  this 

action  is  brought  a  summons  and  complaint  in  a  new  action,  for  the  same  cause,  to  be 
brought  in  the  supreme  court  or  a  county  court,  the  defendant  will  within  twenty  days 
thereafter  give  a  written  admission  of  the  service  thereof.     (If  the   defendant  vras 


FOEMS.  497 

arrested  in  the  action  before  the  justice  the  undertaking  must  further  provide  "  that 
the  defendant  will  at  all  times  render  himself  amenable  to  any  mandate,  which  may 
be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be  brought.") 
Dated  this day  of 19 . . . 

M.  N. 

O.  P. 
State  of  New  Yoek, 


County  of  '  **" 

On  this   day  of   ,  19..,  before  me  the  subscriber,  personally 

came,  M.  N.  and  O.  P.,  to  me  personally  known  to  be  the  same  persons  mentioned  and 
described  in  and  who  executed  the  foregoing  undertaking,  and  they  duly  severally 
acknowledged  the  execution  thereof. 

C.  W.  H., 
Justice  of  the  Peace. 
State  of  Netw  York, 
County  of 
M.  N.  and  0.  P.,  being  duly  and  severally  sworn  each  for  himself  says:     that  he  is 

a  resident  of  and  a  freeholder  within  the  town  of   ,  said  county,  and  is 

worth  the  sum  of  two  hundred  dollars  over  and  above  all  the  debts  and  liabilities  which 
he  owes  or  has  incurred,  and  exclusive  of  property  exempt  by  law  from  levy  and  sale 
under  execution. 

M.  N.     ' 
O.P. 
Subscribed    and    sworn    to    before    me ) 

the day  of ,  19 . . .  j 

C.  W.  H., 
Justice  of  the  Peace. 

I  hereby  approve  of  the  foregoing  undertaking  as  to  its  form,  manner  of  execution 
and  sufficiency  of  its  sureties. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2952.] 


No.  36.   Undertaking  by  Defendant  on  Adjournment. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


Whereas,  the  defendant  in  the  above  entitled  action  has  made  application  for  an 
adjournment  of  the  trial  thereof  on  the  ground  that  he  cannot  safely  proceed  to  trial 
for  the  want  of  some  material  testimony  or  witness  specified  by  him  in  his  affidavit: 

Now,  therefore,  we  do  jointly  and  severally  undertake,  pursuant  to  the  statute,  that 
if  the  plaintiff  recovers  judgment  in  the  action;  and  if,  before  the  expiration  of  ten 
days  after  the  plaintiff  becomes  entitled  to  an  execution  upon  the  judgment,  the 
defendant  removes,  secretes,  assigns,  or  in  any  way  "disposes  of,  any  part  of  his 
property,  liable  to  levy  and  sale  by  virtue  of  an  execution,  except  for  the  necessary 

32 
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support  of  himself  and  his  family;    and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;    we  will,  upon  demand,  pay  to  the  plaintiff  the  sum  due 
upon  the  judgment. 
(Date.) 

(Signatures.) 

(Add  acknowledgment,  justification,  and  approval  by  the  justice,  as  in  No.  35.) 
[Code  of  Civil  Procedure,  §  2962.] 


No.  37.    Undertaking  on  Adjournment  AVIien  Defendant  in  Custody. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


Whereas,  the  defendant  has  been  arrested  in  the  above  entitled  action,  and  has  made 
application  for  adjournment  on  the  ground  that  he  cannot  safely  proceed  to  the  trial 
thereof  for  want  of  some  material  testimony  or  witness. 

Now,  therefore,  we  do  jointly  and  severally  undertake,  pursuant  to  the  statute,  that 
if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an  execution  is  issued  thereupon 
against  the  person  of  the  defendant,  within  ten  days  after  the  plaintiff  is  entitled  to 
the  same;  and  if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof,  and  the 
defendant  cannot  be  found;  we  will  pay  to  the  plaintiff  the  amount  due  upon  the 
judgment. 

(Date.) 

(Signatures.) 

(Add  acknowledgment,  justification,  and  approval  by  the  justice,  as  in  No.  35.) 
[Code  of  Civil  Procedure,  §  2963.] 


No.  38.   AffidaTit  for  Adjournment. 


JUSTICE'S  COURT. 

A.  B. 

vs.  I 

C.  D.  I 

County  of ,  ss.: 

C.  D.,  being  duly  sworn,  says,  that  he  is  the  defendant  in  the  above  entitled  action. 
That  he  has  fully,  fairly  and  truthfully  stated  all  the  facts  herein  to  his  counsel,  R.  C, 

whose  law  office  is  at  No street,  in  the  village  of   ,  N.  Y., 

and  that  after  such  statement,  made  as  aforesaid,  he  is  advised  by  his  said  counsel 
that  he  has  a  good  and  substantial  defence  upon  the  merits  to  the  complaint  herein. 
That  deponent  has  stated  to  his  said  counsel  all  the  facts  that  he  expects  to  prove 
by  one  M.  N.,  who  was  a  witness  at  the  time  of  the  sale  of  said  horse  referred  to  in 
said  complaint,   and  heard   the   conversation  that   resulted   in    the   sale   between   the 
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parties  hereto,  and  that  after  such  statement  he  is  advised  by  his  said  counsel  that  he 
cannot  safely  proceed  to  the  trial  of  this  action  without  the  testimony  of  said  M.  N. 
That  since  the  service  of  the  summons  herein  said  M.  N.  has  been  without  the  state  and 

is  not  expected  to  return  to  his  place  of  residence,  viz.:    the  village  of  „ 

until  on  or  about  the day  of ,  19. . .  CD. 

Subscribed    and    sworn    to    before    me 
this day  of ,  19... 


[Code  of  Civil  Procedure,  §  2961.] 

No.  39.  Snbpoema. 

County  op ,1 

Town  of ,      J    *■•■■ 

In  the  Name  of  the  People  of  the  State  of  New  York  : 
To 

You  are  hereby  commanded  and  required  to  appear  personally  before  me,  the  under- 
signed, a  justice  of  the  peace,  of  the  town  of   ,  at  my  office  in  the  said 

town  of ,  on  the   day  of   ,  19.  .,  at  nine  o'clock  in 

the  forenoon  of  that  day,  to  give  evidence  in  a  certain  civil  cause,  then  and  there  to  be 
tried,  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  on  the  part  of  the  plaintiff,  and 
fail  not  at  your  peril. 

Givan  under  my  hand,  this day  of 19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2969.] 

No.  40.   Snbpoena  Duces  Tecnm. 

In  the  Name  of  the  People  of  the  State  of  New  York: 
To 

You  are  hereby  commanded  to  be,  in  your  own  proper  person,  before  me  at  my  office 

in  the  town  of ,  on  the day  of  ,  19 . . ,  at  ten  o'clock 

in  the  forenoon,  of  that  day,  to  testify  what  you  may  know  in  a  certain  cause  then  and 
there  to  be  tried  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  on  the  part  of  the 
plaintiff,  and  that  you  bring  with  you,  and  produce  at  the  time  and  place  aforesaid 
(here  insert  paper  desired  to  have  witness  produce). 

Given  under  my  hand,  this day  of 19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2969.] 
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No.  41.   Proof  of  Service  of  Subpoena. 

County  of ,  ss.: 

A.  B.,  being  duly  sworn,  says  he  is  over  twenty-one  years  of  age  and  resides  in  the 

'town  of  ,  said  county,  that  he  did  on  the   day  of  

19. .,  serve  the  annexed  subpoena  on  Y.  Z.  at  the  town  of ,  by  reading  the 

same  to  him  personally  and  by  paying  to  him  the  sum  of 

A.  B. 

Subscribed    and    sworn    to    before    me ) 

this day  of  ,  19 ...  j 

C.  W.  H., 
Justice  of  the  Peace. 

[See  Code  of  Civil  Procedure,  §  2970.] 

No.  42.  Affidavit  for  Warrant  of  Attacbment  Against  Witness. 

JUSTICE'S  COURT. 


E.  F. 

vs.  i- 

C.  D.  I 

State  of  New  Yobk,  ) 

County  of ( 

C.  D.,  being  duly  sworn,  says,  that  he  is  the  defendant  in  the  above  entitled  action; 
that  Y.  Z.,  referred  to  in  the  annexed  affidavit  of  A.  B.,  is  a  material  and  necessary 
witness  for  deponent  upon  the  trial  of  this  action,  and  that  without  the  testimony  of 
the  said  witness  deponent  cannot  safely  proceed  to  the  trial  of  this  action.     That  the 

said  Y.   Z.   resides  at    in  said   county,   and   was   on   the    day 

of  ,  19 . . ,  duly  subpoenaed  to  attend  the  trial  of  this  action  as  a  witness 

for  deponent,  as  appears  by  the  affidavit  of  A.  B.,  of  the  service  of  a  subpoena  upon 
him,  hereto  annexed,  and  as  deponent  is  informed  by  said  A.  B.  and  verily  believes. 
That  said  witness  has  refused  and  neglected  to  obey  the  said  subpoena  without  any 
cause  to  deponent  known.  Deponent  therefore  applies  for  a  warrant  of  attachment 
against  said  Y.  Z.,  to  compel  his  attendance  on  the  trial  of  this  cause  as  provided  in 
section  2971  of  the  Code  of  Civil  Procedure. 

C.  D. 
Subscribed    and    sworn    to    before    me  1 

this day  of  ,  19 ...  ( 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2971.] 


No.  43.   Warrant  of  Attachment  Against  Defaulting  Witness. 

County  of ] 

Town  of  ,      \    **••■ 

The  People  of  the  Btate  of  New  Tork,  to  any  Constable  of  said  county,  Greeting: 

On  reading  and  filing  the  affidavits  of  A.  B.  and  C.  D.,  verified  the   day 

of  ,  19 . . ,  and  the  annexed  subpoena,  and  the  undersigned  being  satisfied 
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of  the  truth  of  said  affidavits  and  that  said  witness  Y.  Z.  was  duly  subpoenaed  and  has 
neglected  and  refused  to  obey  this  subpoena  without  just  cause. 

Now,  therefore,  you  are  hereby  commanded  to  attach  the  body  of  the  said  Y.  Z.,  if 
found  within  this  or  any  adjoining  county,  and  bring  him  forthwith  before  me  at  my 
office  in  said  town. 

Dated  this day  .of ^ . . .,  19. .. 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2971.] 


No.  44.   Minnte  of  Con-viction. 

COTTNTT  OF 


:;1 


Town  of  ■■    **••" 

Be  it  remembered,  that  on  the day  of ,  19 . . ,  Y.  Z.,  a  defaulting 

witness,  was  brought  before  me  at  my  office  in  said  town  in  the  custody  of , 

a  constable  of  said  town,  under  a  warrant  for  the  arrest  of  said  Y.  Z.,  issued  by  me 

on  the  application  of  C.  D.  on  the day  of ,  19 . . ,  pursuant  to  the 

provisions  of  section  2975  of  the  Code  of  Civil  Procedure,  and  that  on  the  return  of  said 
warrant  the  said  Y.  Z.  was  allowed  a  reasonable  opportunity  to  be  heard  and  to 
produce   proof   of  a   reasonable   excuse   for   his  default;     and   such   proof   not  being 

produced,  the  said  Y.  Z.  was  thereupon  on  said   day  of   ,  19 . . , 

duly  convicted  before  me  of  having  without  reasonable  excuse  failed  to  attend  as  a 

witness  before  me  at  my  office  in  said  town  on  the day  of  ,  19 . . , 

in  obedience  to  a  subpoena  duly  issued  by  me  and  duly  served  upon  him,  to  give  evidence 
on  the  part  of  the  defendant  in  an  action  then  pending  before  me  and  then  and  there 
to  be  tried  in  which  E.  F.  was  plaintiff  and  C.  D.  was  defendant;    and  that  thereupon 

I  imposed  upon  the  said  Y.  Z.  the  payment  of  the  sum  of   dollars  as  a 

fine  for  his  failure  to  attend  as  aforesaid,  and  also  the  payment  of  the  further  sum 
of dollars  and cents,  the  costs  of  this  proceeding. 

Dated , 19.. 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2976.] 


No,  45.   Execution  Thereupon. 

County  of , ) 

rr,          ,■  r    ss.: 

Town  of  ) 

The  People  of  the  State  of  New  Yorh,  to  any  Constable  of  said  county,  Greeting: 

Whereas,  Y.  Z.  has  been  duly  convicted  for  disobeying  a  subpoena  and  fined,  and  a 
minute  of  such  conviction  having  been  duly  entered  in  the  docket  book  of  the  under- 
signed, and  the  said  Y.  Z.  having  neglected  to  pay  the  same  or  any  part  thereof,  you 
are  hereby  commanded  to  collect  the  sum  remaining  unpaid  of  the  goods  and  chattels 

of  the  said  Y.  Z.  within  the  county  of ,  and  for  want  thereof  to  take  him 

and  convey  him  to  the  jail  of  said  county,  there  to  remain  until  he  pays  that  sum,  not 
exceeding  thirty  days. 

Given  under  my  hand  this day  of ,  19 . . . 

O.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2977.] 
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No.  46.  Notice  to  Produce  a  Paper  on  the  Trial. 

JUSTICE'S  COURT. 


A.B. 

vs. 
CD. 


To  G.  D.,  defendant: 

You  are  hereby  required  to  produce  on  the  trial  of  this  action  a  certain  (here  describe 
paper  desired)  and  in  case  of  your  failure  to  produce  it,  secondary  evidence  will  be 
given  of  the  contents  thereof. 

Dated  this day  of ,  19. .. 

A.  B., 

Plaintiff. 

No.  47.  Venire. 

CotJNTT  OP ,  J 

Town  of  ,      { 

To  any  Constable  of  said  County,  Greeting: 

You  are  hereby  commanded  to  notify  (here  insert  the  names  of  the  jurors  drawn),  to 

attend  before  me,  as  a  justice  of  the  peace,  at  my  office  in  the  town  of   , 

in  said  county,  on  the    day  of    ,    19 . . ,  at  ten  o'clock   in   the 

forenoon  of  the  same  day  from  which  a  jury  can  be  selected  for  the  trial  of  a  civil 
action  between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Given  under  my  hand  this day  of ,  19 . . . 

0.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2593.] 


No.  48.   Constable's  Return  of  Venire. 

I  do  hereby  certify  that  on  the  day  of   19 . . ,  I  personally 

served  the  within  venire  on  each  of  the  jurors  named  therein  by  reading  or  stating  the 
substance  thereof  to  each  of  the  persons  so  served. 

Dated  this day  of ,  19 . . . 

J.  H., 

Constable. 
[Code  of  Civil  Procedure,  §  2093.] 
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No.  49.   Venire  in  Action  Between  Towns. 

County  of , ) 

Town  of  [  **••■ 

To  any  Constable  of  the  said  County,  Greeting: 

You  are  hereby  commanded  to  notify  twelve  men  of  the  said  county  who  are  qualified 
to  serve  and  are  not  exempt  from  serving  as  trial  jurors  in  a  court  of  record,  and  not 
interested  in  the  matter  at  issue,  in  the  within  action,  to  attend  before  me,  a  justice 

of  the  peace  of  said  town,  at  my  oflSoe  in  said  town  on  the day  of 

19. .,  at  ten  o'cloclt  in  the  forenoon  of  the  same  day,  to  form  a  jury  for  the  trial  of  a 
civil  action  between  the  Town  of  S.  and  the  Town  of  W.    ■ 

You  are  further  required  to  deliver  to  me  under  your  hand  a  return  giving  a  list  of 
the  persons  notified. 

Given  under  my  hand  this day  of ,  19 . . . 

0.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2992.] 


No.  50.   Affidavit  that  Justice  is  a  Material  \(ritness. 

JUSTICE'S  COURT. 


A.B. 

vs. 

C. 

D 

and 

E. 

P. 

County  of ,T 

Town  of ,     J  **••■ 

C.  D.,  being  duly  sworn,  says  he  is  the  defendant  in  the  above  entitled  action.  That 
no  issue  of  fact  or  law  has  yet  been  joined  therein.  That  the  justice  who  issued  the 
summons  herein  and  before  whom  the  said  action  is  now  pending  is  a  necessary  and 
with  the  trial  herein  without  his  testimony,  and  he  is  unable  to  prove  the  facts  and 
circumstances  which  he  expects  to  prove  by  said  justice  by  any  other  person.  That 
deponent  expects  to  prove  by  said  justice  the  following  facts  and  circumstances  (here 
material  witness  for  the  defendant,  this  deponent,  and  that  he  cannot  safely  proceed 
state  them  fully) . 

C.  D. 
Subscribed    and    sworn    to    before    me  ) 

this day  of ,  19 ...  | 


[Code  of  Civil  Procedure,  §  3151.] 
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No.  51>   Order  Transferring  Action. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


On  read  and  filing  the  affidavit  of  C.  D.,  verified  the day  of , 

19 . . ,  making  satisfactory  proof  to  me  that  I  am  a  material  witness  for  the  said  C.  D., 
the  defendant  in  the  above  entitled  action,  and  that  he  cannot  safely  proceed  with  the 
trial  without  my  testimony,  it  is 

Okdered,  That  the  said  action  be,  and  the  same  hereby  is,  continued  before  C.  L., 
Esq.,  a  justice  of  the  peace  of  the  said  town  of 

Dated  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  3151.] 


No.  52.   Juror's  Oath. 

You  do  solemnly  swear  that  you  and  each  of  you  will  well  and  truly  try  the  matter 
in  difference  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  and  unless  discharged  by 
me,  a  true  verdict  give  according  to  the  evidence.     So  help  you  God. 

[Code  of  Civil  Procedure,  §  2998.] 


No.  53.    Constable's  Oath  on  Retiring  with  the  Jury. 

You  do  solemnly  swear,  in  the  presence  of  the  ever-living  God,  that  you  will,  to  the 
utmost  of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  together  in 
some  private  and  convenient  place,  without  any  meat  or  drink,  except  such  as  shall  be 
ordered  by  me;  that  you  will  not  suffer  any  communication,  orally  or  otherwise,  to 
be  made  to  them;  that  you  will  not  communicate  with  them  yourself,  orally  or  other- 
wise unless  by  my  order,  or  to  ask  them  whether  they  have  agreed  on  their  verdict, 
until  they  shall  be  discharged;  and  that  you  will  not,  before  they  render  their  verdict, 
communicate  to  any  person  the  state  of  their  deliberations,  or  the  verdict  they  have 
agreed  on.     So  help  you  God. 

[Code  of  Civil  Procedure,  §  3006.] 


No.  54.   Oath  of  W^itness. 

You  do  swear  that  the  evidence  you  shall  give  relating  to  the  matter  in  difference- 
between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  shall  be  the  truth,  the  whole  truth  and 
nothing  but  the  truth.     So  help  you  God. 

[Code  of  Civil  Procedure,  §  3000.] 


No.  55.   Oath  to  Juror  Before  Examined. 

You  shall  true  answers  make,  to  such  questions  as  shall  be  put  to  you  touching  your 
qualifications  to  act  as  a  juror  in  this  cause.     So  help  you  God. 
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No.  56.   Warrant  of  Attaohmeiit  Against  a  Juror  Who  Fails  to  Attend. 

County  op ,1 

Town  of ,      j  **••■ 

The  People  of  the  State  of  New  York,  to  any  Constable  of  said  county,  Greeting: 

On  reading  and  filing  the  return  of  J.  H.,  constable,  proving  that  M.  N.  was  duly 
summoned  to  attend  before  me  at  this  time  as  a  juror  in  a  civil  cause  pending  before 
me,  wherein  A.  B.  is  plaintiff,  and  C.  D.  defendant,  and  that  said  M.  N.  has  refused 
to  obey  said  summons  without  just  cause; 

Now,  therefore,  you  are  hereby  commanded  to  attach  the  body  of  the  said  M.  N.,  and 
bring  him  before  me  at  my  office  in  said  town  on  the day  of ,  19 . . . 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[See  Code  of  Civil  Procedure,  §§  2974,  2975,  30O9.] 


No.  57.   Minnte  of  Conviction  of  Defaulting  Juror. 

COtJNTT  OP 1 

Town  of ,      5   **■• 

Be  it  remembered,  that  on  the day  of ,  19.  . ,  M.  N.,  a  default- 
ing juror,  was  brought  before  me  at  my  office  in  said  town  in  the  custody  of  J.  H.,  a 
constable  thereof,  under  a  warrant  for   the  arrest  of   said  M.   N.   issued  by  me   on 

the   day  of   ,  19 . . ,  pursuant  to  the  provisions  of  section  3009 

of  the  Code  of  Civil  Procedure  for  his  default  in  obeying  a  summons  to  attend  as  a 
juror ;  and  that  on  the  return  of  said  warrant  the  said  M.  N.  was  allowed  a  reasonable 
opportunity  to  be  heard  and  to  produce  proof  of  a  reasonable  excuse  for  his  default; 

and  such  proof  not  being  produced  by  him,  the  said  M.  N.  was  thereupon  on  said 

aay  of    ,   19 . . ,   duly  convicted  before  me   of  having  without   reasonable 

excuse  failed  to  attend  as  a  juror  before  me  at  my  office  in  said  town  on  the 

day  of   ,  19. .,  in  obedience  to  the  venire  issued  by  me  in  an  action  then 

pending  before  me  and  then  and  there  to  be  tried  in  which  A.  B.  was  plaintiff  and 
C.  D.  was  defendant;    and  that  thereupon  I  imposed  upon  the  said  M.  N.  the  payment 

of  the  sum  of dollars  as  a  fine  for  his  failure  to  attend  as  aforesaid,  and 

also  the  further  sum  of ,  the  costs  of  this  proceeding. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §§  2976,  3009.] 


No.  58.   Execution  Thereupon. 

County  of > ) 

Town  of >      ) 

The  People  of  the  State  of  New  York,  to  any  Constable  of  said  county,  Greeting: 

Whereas,  M.  N.  has  been  duly  convicted  for  disobeying  a  summons  duly  served  upon 
him  to  attend  before  me  as  a  juror  in  a  civil  cause  wherein  A.  B.  was  plaintiif  and 
C.  D.  defendant,  without  just  cause,  and  whereas  for  his  default  and  disobedience  to 

a  summons  or  venire  duly  served  upon  him  therein,  he  was  fined  dollars, 

and  a  minute  of  such  conviction  having  been  duly  entered  in  my  docket  book,  and  that 
eaid  M.  N.  having  neglected  to  pay  the  same  or  any  part  thereof,  you  are  hereby 
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commanded  to  collect  the  sum  remaining  unpaid  of  the  goods  and  chattels  of  the  said 

M.  N.,  within  the  county  of   ,  and  for  want  thereof  to  take  and  convey 

him  to  the  jail  of  said  county,  there  to  remain  until  he  pays  that  sum  not  exceeding 
thirty  days. 

Given  under  my  hand  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[See  Code  of  Civil  Procedure,  §§  2977,  3009.] 


No.  59.   Jnry's  Verdict. 

The  form  of  the  jury's  verdict  should  be   "  we  find    dollars  for  the 

plaintiff,"  or  "  we  find  for  the  defendant." 


No.  60.   Offer  of  Judgment  Before  Ansirei:. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
CD. 


The  defendant  in  the  above  entitled  action  hereby  offers  to  allow  judgment  to  be 
taken  against  him  therein   and  in  favor  of  the  above  named  plaintiff  for  the  sum 

of dollars,  with  costs. 

Dated  this day  of ,  19 . . . 

C.  D., 

Defendant. 
[Code  of  Civil  Procedure,  §  2892.] 


No.  61.    Plaintiff's  Acceptance. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


I  do  hereby  accept  the  offer  of  judgment  filed  by  the  defendant  herein  for  the  sum 

of    dollars,  with   costs,  to  be  taken  in  my  favor  and  against  the  said 

defendant. 

Dated  this day  of ,  19 . . . 

A.  B., 

Plaintiff. 
[Code  of  Civil  Procedure,  §  2892.] 
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No.  62.  Judgment  Thereon. 


JUSTICE'S  COURT. 

A.  B. 

vs. 
C.  D. 


January  2d,  19 . . .  Summons  issued  in  the  above  entitled  action  returnable  January 
8th,  19 . . ,  at  nine  a.  m. 

January  8th,  19 . . ,  nine  A.  M.  The  said  summons  was  returned  as  personally  served 
by  H.  O.,  constable,  on  the  2d  day  of  January,  19. .  ;  fees,  forty-five  cents. 

The  plaintiff  and  defendant  appeared  in  person.  The  plaintiff  complained.  (Here 
state  complaint.)  The  defendant  filed  an  offer  of  judgment  in  writing,  to  allow  judg- 
ment to  be  taken  against  him  in  favor  of  the  plaintiff  for  the  sum  of dol- 
lars, with  costs. 

The  plaintiff  thereupon  immediately  filed  a  written  acceptance  of  the  offer.  Where- 
upon I  did  immediately  render  judgment  this  8th  day  of  January,  19 . . ,  in  favor  of 

the  plaintiff  and  against  the  defendant  for  the  sum  of   dollars  damages 

and dollars  costs  (here  insert  the  items  of  costs),  making  a  total  judg- 
ment of  dollars  damages  and  costs. 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2892.] 


No.  63.   Confession  of  Judgment. 

JUSTICE'S  COUKT. 


A.  B. 

vs. 
CD. 


I,  C.  D.,  hereby  confess  judgment  in  favor  of  A.  B.,  for  the  sum  of dol- 
lars, and  I  do  hereby  authorize  the  entry  of  a  judgment  therefor  against  me  by  C.  W.  H., 
justice  of  the  peace.                                                                                                              C.  D. 

Dated  this day  of ,  19 . . . 

Piled day  of ,19... 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  3011.] 
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No.  64.   Affidavit  when  Confession  over  Fifty  Dollars. 

JUSTICE'S  COURT. 


A.B. 

vs. 
C.  D. 


County  of ,  ss.. 

A.  B.,  plaintiff,  and  C.  D.,  defendant,  being  duly  severally  sworn  each  for  himself, 
says  that  the  defendant  is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum 
specified  in  the  annexed  confession  of  judgment  over  and  above  all  just  demands  which 
the  said  defendant  has  against  the  plaintiff;  and  that  said  confession  is  not  made  or 
taken  with  intent  to  defraud  any  creditor. 

A.  B. 

C.  D. 
Subscribed   and    sworn    to    before    me  1 
this day  of ,  19. ..  ( 

[Code  of  Civil  Procedure,  §  3011.] 

No.  65.  Agreement  to  Stay  Execution. 

JUSTICE'S  COURT. 


A.  B. 

vs. 

C.  D. 


We  and  each  of  us  do  hereby  agree  that  the  issuing  of  an  execution  upon  the  judg- 
ment confessed  herein  be  stayed days. 

Dated  this  day  of  19 .  . .  A.  B. 

C.  D. 
[Code  of  Civil  Procedure,  §  3010.] 

No.  66.   Judgment  on  Confession. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


Upon  the  8th  day  of  January,  19 . . ,  the  defendant  in  the  above  entitled  action  per- 
sonally appeared  before  me  and  filed  his  confession  of  judgment  duly  executed  and 
also  the  affidavit  of  the  said  plaintiff  and  the  said  defendant  (state  substance  of  it) 
having  been  filed  with  ine,  judgment  is  hereby  rendered  in  favor  of  said  A.  B.,  plaintiff, 

against  the  said  C.  D.,  defendant,  for  the  sum  of  dollars,  with  

dollars  costs  (here  itemize  the  costs)   amounting  in  all  to   dollars.     It  is 

ordered  on  filing  the  agreement  of  the  parties  hereto  that  execution  be   stayed  for 

days. 

C.  W.  H., 

[See  Code  of  Civil  Procedure,  §§  3010,  3015.]  Justice  of  the  Peace. 


FOEMS.  509 

Nc.  67.  Docket. 


JUSTICE'S  COURT. 


A.B. 

vs. 

C.  D. 

January  24th,  19 . . ,  summons  issued  in  the  above  entitled  action.  Returnable 
January  30th,  19 . . ,  at  9  a.  m.,  at  my  office  in  the  town  of 

January  24th,  19..,  summons  returned  personally  served  on  the  defendant  by  E.  L., 
constable.    Fees,  fifty  cents. 

January  30th,  19 ...  10  a.  m.    Plaintiff  appeared  in  person  and  by  A.  L.,  his  counsel. 

Defendant  appeared  in  person  and  by  C.  J.,  his  counsel. 

P-laintiff  complained  (here  state  complaint).  Defendant  answered  (here  state 
answer). 

Defendant  demanded  a  jury,  and  the  following  names  were  drawn  (here  state  names 
of  jurors  drawn).  By  consent  case  adjourned  to  February  10th,  19..,  at  9  A.  m.,  at 
my  office. 

Febr.uary  10th,  19. .,  10  a.  m.  Parties  appeared  as  before  (here  state  all  the  proceed- 
ings of  the  trial  including  the  names  of  witnesses  and  verdict  of  the  jury). 

Whereupon  I  did  forwith  and  on  the  tenth  day  of  February,  19..,  render  judgment 
in  favor  of  the  said  plaintiff  (or  defendant  as  the  case  may  be)  and  against  the  said 

defendant    ( or   plaintiff  as  the  case   may  be )    for   the  sum  of    dollars 

damages  and  dollars  costs,  amounting  in  all  to  the  sum  of  

dollars.     (Itemize  the  costs.) 

Dated  February  10th,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  3140.] 


No.  68.   Execution. 

County  op , ) 

Town  of ,      j 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  any  constable  of  said  county. 

Wheeeas,  Judgment  was  rendered  by  me,  a  justice  of  the  peace  of  said  town,  in 

favor  of  A.  B.,  plaintiff,  against  C.  D.,  defendant,  on  the day  of 

19 . . ,  for  the  sum  of   dollars  damages,  and   dollars  costs, 

upon  which  there  is  now  due  the  sum  of dollars. 

Now,  therefore,  you  are  hereby  commanded  to  satisfy  the  said  judgment,  together 
with  your  fees,  out  of  the  personal  property  of  the  said  C.  D.,  the  judgment  debtor, 
within  your  county,  not  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  to 
brino-  the  money  before  me  by  the  return  day  of  this  execution,  and  do  you  return  this 
execution  within  sixty  days  from  the  date  hereof.' 

Dated  this day  of 19  • . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  3026.] 
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No.  69.   Ezecntion  Against  the  Person. 

County  of } 

Town  of  ,     I  **••' 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  any  constable  of  said  county. 

Whebeas,  Judgment  was  rendered  by  me,  a  justice  of  the  peace  of  said  town,  in  favor 

of  A.  B.,  plaintiff,  against  C.  D.,  defendant,  on  the day  of ,  19. ., 

for  the  sum  of   dollars  damages,  and   dollars  costs,  upon 

which  there  is  now  due  the  sum  of   dollars.     Said  action  having  been 

brought  to  recover  damages  for  a  wrongful  conversion  of  personal  property. 

You  are,  therefore,  hereby  commanded  to  satisfy  said  judgment,  together  with  your 
fees,  out  of  the  personal  property  of  the  said  C.  D.,  the  judgment  debtor,  within  your 
county,  not  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  to  bring  the 
money  before  me  by  the  return  day  of  this  execution;  you  are  also  commanded,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  said  judgment,  to  arrest  the 
said  C.  D.,  and  convey  him  to  the  jail  of  the  said  county,  there  to  remain  until  he 
pays  the  judgment,  or  is  discharged  according  to  law.  And  you  are  to  return  this 
execution  within  sixty  days  from  the  date  hereof. 

Dated  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  3026.] 
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No.  70.  Execution  for  Chattel. 

COtTNTY  OF 

Town  of  . 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  any  constable  of  said  county. 

Whereas,  Upon  the day  of  ,  19 . . ,  the  undersigned  rendered 

judgment  in  an  action  before  him,  in  which  A.  B.  was  plaintiff,  and  C.  D.  was  defendant, 
that  the  plaintiff  recover  of  the  defendant  the  possession  of  the  following  described 
chattels    (here  insert  the  description)   or  the  sum  of  fifty  dollars,  in  case  a  delivery 

thereof  cannot  be  had,  and  also  that  he  recover    dollars  damages,  and 

dollars  costs. 

You  are  hereby  commanded  to  deliver  the  said  chattels  to  the  said  A.  B.,  if  the 
same  can  be  found  within  your  county;  and  in  case  a  delivery  cannot  be  had,  to  satisfy 
the  said  sum  of  fifty  dollars  and  interest  thereon,  and  in  either  case  to  satisfy  the  said 
damages  and  costs,  together  with  your  fees,  out  of  the  personal  property  of  the  said 
C  D.,  the  judgment  debtor,  within  said  county  not  exempt  from  levy  and  sale  by  virtue 
of  an  execution;  and  to  bring  the  money  before  me  by  the  return  day  of  this  execution, 
and  do  you  return  this  execution  within  sixty  days  from  the  date  hereof. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §§  1731,  3038.] 

No.  71.   Indorsement  of  Iievy  on  EzecT^tion. 

On  the day  of ,  19 . . ,  by  virtue  of  the  within  execution,  I  levied 

on  the  following  personal  property   (here  describe  it). 

Dated  this day  of ,  19 . . . 

H.  0., 
Constable. 
[Code  of  Civil  Procedure,  §  3029.] 
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No.    72.   Execution    irhen    Warrant    of    Attachment    -was    not    Personally 

Served. 

County  op 1 

Town  of ,      I  **••■ 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  any  constable  of  said  county. 

Whereas,  Judgment  was  rendered  by  me,  a  justice  of  the  peace  of  said  town,  in  favor 

of  A.  B.,  plaintiff,  and  against  C.  D.,  defendant,  on  the day  of  , 

1S>. .,  for  the  svCm  of dollars  damages  and  dollars  costs. 

And,  Wheeb^s,  The  summons  in  the  said  action  was  not  served  personally,  and  the 
defendant  did  not  appear,  that  a  warrant  of  attachment  was  duly  issued  in  said  action, 
and  the  following  property   (here  describe  it)  was  attached  thereunder. 

You  are  therefore  commanded  to  satisfy  the  said  judgment,  together  with  your  fees 
out  of  the  said  property  attached  as  aforesaid,  and  to  bring  the  money  before  me  by  the 
return  day  of  this  execution.  And  do  you  return  this  execution  within  sixty  days  from 
the  date  hereof. 

Dated  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2918.] 


No.  73.   Constable's  Notice  of  Sale. 

By  virtue  of  an  execution,  issued  by  a  justice  of  the  peace,  against  the  property  of 
C.  D.,  I  have  levied,  seized  and  taken  the  following  described  personal  property  (here 
describe  it).     I  shall  expose  said  property  for  sale  at  public  aution,  to  the   highest 

bidder,  on  the day  of  ,  19. .,  at  nine  o'clock  in  the  forenoon,  at 

the  permises  of  the  said  C.  D.,  in  the  town  of ,  in  the  county  of  

Dated  this day  of  ,  19. .- 

H.  0., 
Constable. 
[Code  of  Civil  Procedure,  §  3029.] 

No.  74.  Notice  of  Application  for  Commission. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
CD. 


Please  take  notice  that  the  undersigned  will  make  an  application  before  C.  W.  H., 

a  justice  of  the  peace,  at  his  office  in  the  town  of ,  on  the day  of 

19 . . ,  that  a  commission  issue  directed  to  R.  C,  at  the  town  of , 

to  examine  N.  O.,  of  the  same  place,  as  a  witness  on  behalf  of  the  plaintiff  in  the  above 
entitled  action  upon  interrogatories  to  be  annexed  to  said  commission. 

Dated  this  day  of  ,  19-  •  ■ 

A.  B., 
To  C.  D.,  Plaintiff. 

Defendant. 
[Code  of  Civil  Procedure,  §  2982] 
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No.  75.  Affidavit  for  a  Commission. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


State  op  New  York,  1 

County  of  ,  C 

A.  B.,  being  duly  sworn,  says  that  he  is  the  plaintiff  in  the  above  entitled  action, 
that  issue  has  been  joined  therein,  that  due  and  proper  notice  of  an  application  for 
a  commission  has  been  personally  served  upon  the  defendant  herein  as  more  fully 
appears  by  the  annexed  notice  and  affidavit  of  service  thereof;  that  N.  0.,  of  tlie  town 

of ,  in  the  county  of ,  is  a,  material  witness  for  the  plaintiff 

in  this  action;  that  he  cannot  safely  proceed  to  the  trial  thereof  without  the  testimony 
of  said  witness,  and  that  said  N.  O.  is  not  within  this  county  or  an  adjoining  county. 

A.  B. 
Subscribed    and    sworn    to    before    me  ) 

this day  of  ,  19 ...  ( 


[Code  of  Civil  Procedure,  §  2982.] 

No.  76.   Commissios. 

JUSTICE'S  COURT. 


A.  B. 

vs.  i- 

CD.  I 
J 


County  op 

Town  of  , 

The  People  of  the  State  of  New  York,  to  R.  C,  of  the  town  of in  the 

county  of   ,  and  State  of  New  York. 

Wheeeas,  It  appears  to  the  undersigned,   a  justice  of  the   peace  of  the   town   of 

,  by  the  affidavit  of  A.  B.,  the  plaintiff  in  the  above  entitled  action,  that 

one  N.  0.,  of  the  town  of  ,  in  the  county  of  ,  is  a  necessary 

and  material  witness  for  the  plaintiff  on  the  trial  of  said  action. 

Now,  therefore,  we  do  hereby  appoint  you  commissioner,  and  authorize  you,  as  such 
commissioner,  to  examine  the  said  witness  under  oath,  upon  the  interrogatories  hereto 
annexed;  to  take  and  certify  the  deposition  of  said  witness,  and  to  return  the  same 
by  mail,  addresesd  to  me  according  to  the  directions  contained  in  the  sections  of  the 
Code  of  Civil  Procedure,  copies  of  which  are  heerto  annexed.     The  said  commissioner 

will  return  said  commission  to  me  at ,  in  the  county  of ,  and 

State  of  New  York,  by  mail,  on  or  before  the day  of ,  19. . . 

Dated  this  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

(Note.    Annex  a  copy  of  sections  901  and  902  of  the  Code  of  Civil  Procedure.    This 
form  can  easily  be  varied  to  a  commission  to  examine  witness  orally.) 
[Code  of  Civil  Procedure,  §  2980.1 
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No.  77.   Interrogatories  and  Cross-Interrogatories. 

Interrogatories  to  be  administered  to  N.  0.,  a  witness  to  be  examined  under  the 
annexed  commission,  on  behalf  of  the  plaintiff  in  the  above  entitled  action. 
First.     (Here  insert  the  interrogatories.) 

A.  B., 
Plaintiff. 

Cross-interrogatories  to  be  administered  to  N.  O.,  a  witness  to  be  examined  under  the 
annexed  commission,  on  behalf  of  the  defendant  in  the  above  entitled  action. 
First.     (Here  insert  the  cross-interrogatories.) 

C.  D., 
Defendant. 

I  hereby  settle  and  approve  the  foregoing  interrogatories  and  cross-interrogatories. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 


No.  78.   Depositions. 

JUSTICE'S  COURT. 


A.  B. 

vs.  J. 

C.  D.  I 


Deposition  of  witness  produced,  sworn  and  examined  the day  of , 

19..,  upon  interrogatories  and  cross-interrogatories  under  a  commission  isued  herein 
and  hereto  annexed,  in  a  cause  pending  before  C.  W.  H.,  justice  of  the  peace  of  the 

town  of   ,  in  the  county  of   ,  wherein  A.  B.  is  plaintiff  and 

C.  D.  is  defendant,  as  follows: 

N.  0.,  of  the  town  of ,  in  the  county  of   ,  being  duly  and 

publicly  sworn,  pursuant  to  the  directions  hereto  annexed,  in  answer  to  the  said  inter- 
rogatories and  eross-inerrogatories,  deposes  and  says  as  follows: 

First.  To  the  first  interrogatory  he  says  (here  insert  answer  and  so  on  throughout  tha 
interrogatories  and  cross-interrogatories ) . 


Subscribed    and    sworn    to    before    me  1 

'i»-i 


this day  of 

R.  C, 

Commissioner. 

(Note.     Commissioner  must  sign  each  half  sheet.) 
[Code  of  Civil  Procedure,  §§  901,  902.] 
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No.  79.   Notice  of  Appeal. 

JUSTICE'S  COURT. 


A.B. 

vs.  i- 

C.  D.  j 


Gentlemen:     Please  take  notice  that  the  defendant  in  the  ahove  entitled  action 

hereby  appeals  to  the  county  court  of  the  county  of  ,  from  the  judgment 

rendered  in  the  above  entitled  action  by  and  before  C.  \V.  H.,  justice  of  the  peace,  in 

favor  of  the  plaintiff,  and  against  the  defendant,  on  the day  of  

19. .,  for  the  sum  of dollars  damages  and  dollars  coats. 

Dated  this  day  of  ,  19. . . 

Yours,  &c., 

C.  D.,  Defendant. 

To  C.  W.  H.,  Esq.,  justice  of  the  peace,  and  A.  B.,  plaintiff. 

(Note.     If  a  new  trial  is  demanded  add:    "and  the  said  defendant  demands  a  new 
trial  in  the  appellate  court.") 

[Code  of  Civil  Procedure,  §§  3046,  3066.] 


No.  80.   ITndertaking  to  Stay  Xlxecntiom. 

JUSTICE'S  COURT. 


A.  B. 

vs. 

C.  D. 


Whereas,  On  the    day  of   ,  19..,  the  plaintiff  in  the  above 

entitled  action  recovered  a  judgment  therein  against  the  defendant  for  the  sum  of 
dollars  damages  and dollars  costs,  and  whereas,  the  defen- 
dant  intends  to   appeal  from   said  judgment  to  the  county  court   of   the  county  of 


Now,  therefore,  we,  the  undersigned,  do  jointly  and  severally  undertake,  pursuant  to 
the  statute,  that  if  the  appeal  is  dismissed,  or  judgment  is  rendered  against  the  appel- 
lant in  the  appellate  court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied,  we  will  pay  the  amount  of  the  judgment  or  the  portion  thereof  re- 
maining unsatisfied,  not  exceeding  the  sum  of    dollars.      (At  least  one 

hundred  dollars  and  not  less  than  twice  the  amount  of  the  judgment.) 

Dated  this day  of  ,  19 . . . 

(Signatures.) 

(Add  acknowledgments,  justification  and  approval  as  in  form  No.  35.) 
[Code  of  Civil  Procedure,  §  3050.] 
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No.  81.   Notice  of  Delivery  of  Such  Undertaking. 

JUSTICE'S  COURT. 


A.B. 

va. 

CD. 


Take  notice,  that  an  undertaking  of  whicli  tlie  witliin  is  a  copy,  was  delivered  to 

and  filed  with  C.  W.  H.,  Esq.,  justice  of  the  peace,  on  the . .  day  of 

19... 

Dated  this day  of  ,  19 . . . 

Yours,  etc., 

O.  D.,  Appellant. 
To  A.  B.,  PlaintiflF. 
[Code  of  Civil  Procedure,  §  3050.] 


No.  82.   Justice's  Return. 


JUSTICE'S  COURT. 


A.  B. 

vs.  I 

C.  D.  I 

J 

To  the  County  Court  of  the  county  of 

Pursuant  to  section  3053  of  the  Code  of  Civil  Procedure,  I,  the  undersigned  justice 
of  the  peace  do  respectfully  return  that  the  annexed  notice  of  appeal  was  served  on 

me  on  the   day  of  ,  19 . . ,  and  the  costs  included  in  the  action, 

and  my  fee  of  two  dollars  for  making  the  return,  was  then  paid  to  me,  and  the  annexed 
undertaking  was  delivered  to  me  at  the  same  time;  that  the  following  were  all  the  pro- 
ceedings taken  in  the  above  entitled  action,  including  all  the  evidence  given  therein, 
and  the  judgment  entered  therein:  (Here  state  all  the  proceedings,  the  evidence  and 
the  judgment.    Also  annex  the  notice  of  appeal  and  undertaking,  if  any.) 

C.  W.  H., 
Justice  of  the  Peace. 

Dated  this day  of ,  19 . . . 

[Code  of  Civil  Procedure,  §  3053.] 

No.  83.   VTarrant  for  a  Contempt. 

County  of 1 

Town  of ,      \  **••■ 

In  the  Name  of  the  People  of  the  State  of  New  York,  to  <my  Constable  of  the  County 

of 

You  are  hereby  commanded  to  bring  A.  B.  before  me,  to  show  cause  why  he,  the 

said  A.  B.,  should  not  be  punished  for  a  criminal  contempt,  committed  on  the 

day  of  ,  19. .,  before  me  while  engaged  as  a  justice  of  the  peace  in  the 

trial  of  an  action. 

Given  under  my  hand,  at  the  town  of ,  this day  of , 

19... 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2872.] 


616  CODE  OF  CIVIL  PEOCEDUEE. 

No.  84.  Record  of  ConTiction  for  Contempt. 


ss.. 


COUNTT  OF 

Town  of  : 

Whkeb:as,  on  the day  of  ,  19 . . ,  one  A.  B.  was  brought  before 

me,  the  undersigned,  a  justice  of  the  peace  of  said  town,  in  custody  of  a  constable 
pursuant   to   a  warrant   issued   by  me   directed   to   any   constable   of   the   county   of 

commanding  him  to  bring  the  said  A.  B.  before  me  to  show  cause  why  he 

should  not  be  punshed  for  a  criminal  contempt  committed  before  me  on  the  

day  of ,  19 . . ,  while  engaged  as  a  justice  of  the  peace  in  the  trial  of  an 

action,  and  the  said  A.  B.  having  thereupon  been  informed  by  me  of  the  offense 
charged,  which  is  hereinafter  stated,  and  having  been  given  an  opportunity  to  be  heard 
in  his  defense,  and  having  failed  to  show  any  defense  to  such  charge  or  any  cause 
why  he  should  not  be  punished  for  the  contempt  charged,  the  said  A.  B.  was  there- 
upon by  me,  the  said  justice,  adjudged  guilty  and  convicted  of  criminal  contempt  in 
having  on  the  day  of  ,  19 . . ,  ( here  state  the  particular  circum- 
stances of  the  oflfense)  and  also  ordered  arid  adjudged  that  the  said  A.  B.  for  the  con- 
tempt aforesaid  pay  a  fine  of  dollars  and  be  imprisoned  in  the  county  jail 

of  said  county  for  a  term  of days. 

Given  under  my  hand  at  said  town  this day  of  . , ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2873.] 


No.  85.   Comiuitiuent  for  Contempt. 

COtTNTT  OF 1 

Town  of  ,      ( 

The  People  of  the  State  of  New  York,  to  any  constable  of  said  oounty,  and  to  the 
keeper  of  the  common  jail  of  said  cownty,  Greeting: 

Wheeeas,  A.  B.  was  on  the day  of  19 . . ,  brought  before  me, 

the  undersigned,  a  justice  of  the  peace  of  the  town  of   ,  in  said  county, 

charged  with  criminal  contempt  in  having  (here  state  the  particular  circumstances  of 
the  offense)  and  having  been  informed  of  the  charge  against  him  and  given  an  oppor- 
tunity to  be  heard  in  his  defense  thereto,  and  having  failed  to  make  any  defense  to 
such  charge,  was  thereupon  by  me,  the  said  justice,  adjudged  guilty  and  convicted  of 

the  criminal  contempt  aforesaid  and  adjudged  to  pay  a  fine  of  dollars  and 

to  be  imprisoned  in  the  county  jail  of  county  days, 

Therefore,  you,  the  said  constable,  are  hereby  commanded  to  take,  convey  and  deliver 
the  said  A.  B.  into  the  custody  of  the  keeper  of  said  jail,  and  you,  the  said  keeper,  are 
hereby  required  to  receive  the  said  A.  B.  into  your  custody  in  said  jail  and  him  there 
safely  keep  during  the  term  of days  or  until  he  is  duly  discharged  accord- 
ing to  law. 

Dated  this  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2874.] 
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No.  86.  Affidavit  to  Obtain  Order  of  Arrest. 

JUSTICE'S  COURT. 


A.B. 

V8. 

C.  D. 


County  of ,  as.: 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  plaintiff  in  the  above  entitled  action; 
that  the  defendant  is  not  a  resident  of  the  county  in  which  this  action  is  brought. 
(Here  state  the  facts  upon  which  the  order  of  arrest  is  asked.) 

Subscribed  and  sworn  to,  etc.  A.  B. 

[See  Code  of  Civil  Procedure,  §§  2894-289€.] 


No.  87.   Undertakime. 


JUSTICE'S  COURT. 


A.  B. 

vs. 

C.  D. 


WHEBEi4.s,  The  plaintiff  in  the  above  entitled  action  has  applied  for  an  order  of 
arrest  in  this  action,  against  the  defendant  therein. 

Now,  therefore,  we  do  jointly  and  severally  undertake,  that  if  the  defendant  re- 
covers judgment  herein,  the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  arrest,  not  exceed- 
ing the  sum  of dollars  ( it  must  be  at  least  one  hundred  dollars ) . 

Dated  this day  of  19. . . 

Signatures. 

(Add  acknowledgments,  justification  and  approval  as  in  No.  35.) 

[Code  of  Civil  Procedure,  §  2896.] 


No.  88.  Order  of  Arrest. 


JUSTICE'S  COURT. 

A.  B. 

vs. 
C.  D. 


To  the  Constable  serving  the  leithm  summons: 
Whereas,  This   action  is  brought  to  recover  damages  for    (here  state  cause  of 

action ) ,  and  it  appears  to  me  by  the  affidavit  of  A.  B.,  verified  the  day  of 

,  19 . . ,  that  a  sufficient  cause  of  action  exists  against  the  said  defendant, 

that  that  he  (here  state  the  facts  upon  which  the  order  is  granted) ; 
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Therefore  you  are  hereby  directed  to  arrest  the  said  defendant  C.  T>.,  if  he  can  be 
found  within  your  county,  and  bring  him  forthwith  before  me;  and  that  you  notify 
the  plaintiff  of  the  arrest,  if  you  can  do  so  with  reasonable  diligence. 

Bated  this  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2897.] 


No.  89.   Constable's  Beturm. 

I  hereby  certify  that  I  executed  the  within  order  of  arrest,  by  arresting  the  said 
defendant  and  taking  him  forthwith  before  the  justice  who  issued  the  same  and  that 
I  have  notified  the  plaintiff  thereof. 

Dated  this  day  of  ,  19. . . 

H.  0., 
Constable. 
[Code  of  Civil  Procedure,  §  2899.] 


No.  90.    Atadavit  for  Attachment  of  Property. 

County  op ,««..• 

A.  B.,  being  duly  sworn,  says  that  he  resides  in  the  town  of   ,  in  said 

county  and  that  C.  D.  also  resides  therein;  that  on  the day  of . ., 

19..,  deponent  loaned  to  the  said  C.  D.  at  his  request  one  hundred  and  thirty  dollars, 
which  sum  C.  D.  promised  and  agreed  to  repay  to  deponent  on  the  Saturday  next  follow- 
ing; that  more  than  thirty  days  have  elapsed  since  the  time  so  agreed  for  repayment 
and  no  part  of  said  sum  has  been  repaid,  and  that  deponent  is  entitled  to  recover  of 
said  C.  D.  one  hundred  and  thirty  dollars  so  loaned,  over  and  above  any  counterclaims 
in  favor  of  C.  D.  known  to  deponent. 

And  deponent  further  says  that  since  the  making  of  the  loan  as  above  stated  seve- 
ral actions  have  been  commenced  against  C.  D.  in  the  Supreme  Court  upon  sundry 
promissory  notes  made  or  indorsed  by  him;  that  he  has  sold  the  farm  upon  which  he 
resides  to  his  son,  a  minor  of  about  nineteen  years  of  age;  and  as  deponent  is  informed 

and  verily  believes,  the  said  C.  D.  is  about  to  depart  from  the  county  of   

with  intent  to  defraud  his  creditors ;  that  the  sources  of  deponent's  information  and  the 
grounds  of  his  belief  are  as  follows:  (here  state  the  information  and  its  sources  and 
the  facts  tending  to  show  such  intent.) 

Wherefore  deponent  hereby  makes  application  to  C.  W.  H.,  justice  of  the  peace,  that 
a  summons  be  issued  to  deponent  for  the  commencement  of  an  action  by  him  against 
the  said  C.  D.  upon  the  cause  of  action  before  stated,  and  that  a  warrant  of  attachment 
against  the  property  of  the  said  C.  D.  be  granted  by  said  justice  to  accompany  the 
summons,  A.  B. 

Subscribed    and    sworn    to    before    me  1 

this day  of  ,  19 ...  ( 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §§  2905,  2906.] 


FORMS.  519 

No.  91.   Undertaking  on  Attachment. 


JUSTICE'S  COURT. 

A.  B. 

vs. 
C.  D.  j 

J 


y 


Wheeeas,  a.  B.,  the  above  named  plaintiff,  is  about  to  commence  an  action  for  the 
recovery  of  money  against  the  above  named  defendant,  and  has  made  (or  is  about  to 
make)  an  application  for  an  attachment  according  to  the  provisions  of  the  Code  of 
Civil  Procedure  against  the  property  of  the  defendant. 

Now,  therefore,  we  hereby  jointly  and  severally  undertake  and  agree  to  and  with 
the  defendant,  that  if  the  defendant  recovers  judgment,  or  if  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded  to  the  defendant 
and  all  damages  which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding 

dollars   (which  must  be  at  least  two  hundred  dollars) .     And  that  if  the 

plaintiff  recovers  judgment  he  will  pay  to  the  defendant  all  money  received  by  him 
from  property  taken  by  virtue  of  the  warrant  of  attachment,  or  upon  any  bond  given 
therefor,  over  and  above  the  amount  of  the  judgment,  and  interest  thereupon. 

Dated  this day  of ,  19 . . . 

( Signatures. ) 

(Add  acknowledgments,  justification  and  approval  as  in  form  No.  35.) 
[Code  of  Civil  Procedure,  §  2908.] 

No.  92.    Warrant  of  Attachment. 


JUSTICE'S 

COURT. 

A. 

B. 

vs.                     J. 

C. 

"■          1 

The  People  of  the  State  of  New  York  to  the  Constable  to  whom  the  within  summons 
is  delivered: 

Whebeas,  It  appears  to  my  satisfaction  by  the  affidavit  of  A.  B.,  that  the  plaintiff 
in  the  above  entitled  action  has  a  cause  of  action  to  recover  a  sum  of  money  only  ( here 
state  the  cause  of  action),  against  the  defendant.     That  the  amount  of  the  plaintiff's 

claim  is dollars,  over  and  above  all  counterclaims  (here  state  the  grounds 

upon  which  the  warrant  is  granted)  ;   and, 

WHB3EAS,  A  summons  has  been  issued  by  me  herein  in  favor  of  the  plaintiff  and 
against  the  said  defendant,  and  the  plaintiff  has  filed  with  me  an  undertaking  in  due 
form  approved  by  me;   now,  therefore,  you  are   hereby   commanded   and   required  to 

attach  on  or  before  the day  of  19 .  . ,  and  safely  keep  so  much 

of  the  property,  within  your  county,  which  the  defendant  has,  as  will  satisfy  the  plain- 
tiff's demand,  with  the  costs  and  expenses,  and  to  make  return  of  your  proceedings 
herein  to  the  undersigned  when  the  summons  is  returnable. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2907.] 
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No.  93.  Inventory  on  Attachment. 

JUSTICE'S  COURT. 

A.  B.  I 

vs.  K- 

Wells  Company.  j 

I 

I  have  this  day  by  virtue  of  the  warrant  of  attachment  hereir  taken  an  inventory 
of  the  property  attached  and  the  estimated  value  of  each  and  every  item  or  article 
thereof;  and  the  same  is  as  follows:  (Here  give  the  list  of  articles  and  value  of  each 
article. ) 

Dated  this day  of ,  19 . . . 

H.  O., 
Constable. 
[Code  of  Civil  Procedure,  §  2909.] 

No.  94.   Defendant's  Undertaking  on  Attachment. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


J 


Wheeeas,  a.  B.,  the  plaintiff  above  named,  has  obtained  a  warrant  of  attachment 
against  the  property  of  C.  D.,  the  defendant,  by  virtue  of  which  the  constable  to  whom 
the  warrant  was  delivered  has  levied  upon  and  taken  into  his  custody  certain  goods 
and  chattels  of  the  defendant  which  the  defendant  desires  redelivered  to  him  by  said 
constable. 

Now,  therefore,  for  the  purpose  of  obtaining  such  redelivery  pursuant  to  section 
2911  of  the  Code  of  Civil  Procedure,  we,  C.  D.,  defendant,  and  E.  F.  and  G.  I.,  sureties, 

do  hereby  jointly  and  severally  undertake  to  said  plaintiff  in  the  sum  of   

dollars  ( that  being  at  least  twice  the  value  of  the  property  as  stated  in  the  inventory ) , 
that  if  judgment  is  rendered  against  the  defendant  and  an  execution  is  issued  thereupon 
within  six  months  after  the  giving  of  this  undertaking  the  property  attached  shall  be 
produced  to  satisfy  the  execution. 

Dated  this day  of 19 . . . 

( Signatures. ) 

(Add  acknowledgments,  justification  and  approval  as  in  form  No.  3-5.) 
[Code  of  Civil  Procedure,  §  2911.] 
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No.  95.   Attachment;  Bond  for  Delivery  to  Third  Person. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


Know  all  men  by  these  presents,  that  we,  E.  F.,  G.  H.  and  I.  F.,  all  of  the  town  of 

in  the  county  of and  State  of  New  York,  are  held  and  firmly 

bound  unto  A.  B.  in  the  sum  of dollars  to  be  paid  to  the  said  A.  B.  or  to 

his  certain  attorney,  executors,  administrators  or  assigns,  for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our  heirs,  executors  and  administrators  jointly 
and  severally  firmly  by  these  presents.     Sealed  with  our  seals  this    day  of 

,19--. 

Wheeeas,  certain  goods  and  chattels,  to  wit,  (describe  the  goods  claimed)  have  been 

seized  by    a  constable  under   a   warrant  of   attachment   issued  by 

C.  W.  H.,  a  justice  of  the  peace  of  the  town  of in  the  county  of , 

in  favor  of  aaid  A.  B.  against  the  property  of  C.  D.,  and 

Whereas,  the  above  bounden  E.  F.  claims  the  goods  and  chattels  above  described  as 
his  property  and  the  defendant  has  not  reclaimed  the  same; 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if,  in  an  action  upon 
this  bond  commenced  within  three  months  after  the  filing  thereof  with  said  justice,  the 
said  E.  F.  shall  establish  that  he  was  the  general  owner  of  the  property  above 
described  at  the  time  of  such  seizure,  or  in  case  he  fails  to  do  so  he  shall  pay  to  A.  B. 
the  value  thereof  with  interest,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect. 

(Signatures  and  seals.) 

(Add  acknowledgment,  justification  and  approval  as  in  form  No.  35.) 
[See  Code  of  Civil  Procedure,  §  2912.] 


No.  96.   Beplevin;  Affidavit  for. 


JUSTICE'S  COURT. 

A.  B. 

ve.  }• 

C.  D.  I 


County  of  ««•• 

A.  B.    being  duly  sworn,  says  that  he  resides  in  the  town  of  ,  and  is 

the  plaintiff  in  the  above  entitled  action.  That  he  is  and  during  all  the  time  hereinafter 
stated,  was  the  owner  and  entitled  to  the  immediate  possession  of  the  following  de- 
scribed personal  property  (here  describe  property).    That  the  same  are  of  the  value  of 

dollars.     That  on  the   day  of   ,  19 . . ,  the  above 

named  defendant  wrongfujly  entered  the  plaintifif's  premises  and  without  the  knowledge 
or  consent  of  deponent  took  and  carried  away  said  property,  and  now  wrongfully  de- 
tains the  same.  That  the  deponent  has  no  knowledge  or  information  as  to  the  cause  of 
the  defendant's  taking  and  detaining  said  property  (if  cause  of  detention  is  known  state 
it  here).  That  said  chattels  have  not  been  taken  by  virtue  of  a  warrant  against  the 
plaintiff  for  the  collection  of  a  tax,  assessment  or  fine  issued  in  pursuance  of  a  statute 
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of  the  state,  or  of  the  United  States;  that  said  chattels  have  not  been  seized  by  virtue 
of  an  execution  or  warrant  against  the  property  of  the  plaintiff,  or  of  any  other  per- 
son from  or  through  whom  the  plaintiff  has  derived  title  to  said  property  or  any  part 
thereof  since  the  seizure  thereof;  that  the  actual  value  of  each  of  said  chattels  is  as 

above  stated  amounting  in  the  aggregate  to  dollars. 

A.  B. 
Subscribed    and    sworn    to    before    me ) 
this day  of  ,  19 ...  ( 


[Code  of  Civil  Procedure,  §§  1695,  2920.] 

No.  97.  irndertakimg  in  Bepleviii. 

JUSTICE'S  COURT. 


A.  B. 

vs. 

C.  D. 


Whebeas,  Affidavit  has  been  made  by  A.  B.,  the  plaintiff  in  the  above  entitled  action, 
that  the  defendant  therein  wrongfully  detains  certain  chattels  mentioned  in  said 
affidavit  of  the  value  of  dollars,  and  that  the  plaintiff  claims  the  imme- 
diate delivery  of  such  chattels  to  him. 

Now,  therefore,  in  consideration  of  the  taking  of  said  property,  or  any  part  thereof, 
by  virtue  of  said  affidavit  and  the  requisition  indorsed  thereon,  we,  the  undersigned, 
do  hereby  jointly  and  severally  undertake  and  become  bound  to  the  defendant  in  the 

sum  of  dollars  (twice  the  value  of  the  property  stated  in  the  affidavit) 

for  the  prosecution  of  the  said  action,  for  the  return  of  the  said  chattels  to  the  said 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  said  action  abates,  or  is  dis- 
continued before  said  chattels  are  returned  to  the  defendant,  and  for  the  payment  to 
the  defendant  of  any  sum  which  the  judgment  awards  to  him  against  the  plaintiff. 

Dated  this day  of 19 . . . 

( Signatures. ) 

(Add  acknowledgment,  justification  and  approval  as  in  Form  No.  35.) 

[Code  of  Civil  Procedure,  §§  1699,  2920.] 


No.  98.   Beqaisition  to  Keplevy. 


JUSTICE'S  COURT. 


A.  B. 

vs.  i- 

C.  D.  I 
J 


To  the  constahle  to  whom  the  annexed  summons  is  delivered: 

I  hereby  require  you  to  replevy  the  chattels  mentioned  and  described  in  the  annexed 

affidavit  on  or  before  the day  of ,  19 . . . 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2921] 
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Mo.  99.  ITotioe  of  Exception  to  Sureties. 

JUSTICE'S  COURT. 


A.  B. 

vs.  L 

C.  D.  j 

J 


Please  take  notice,  that  the  defendant  in  the  above  entitled  action  excepts  to  the 
Buflacieucy  of  the  plaintiff's  Sureties,  and  to  the  form  and  sufficiency  of  the  undertaking. 

Dated  this day  of 19 . . . 

C.  D., 

Defendant. 
To  A.  B.,  Plaintiff. 
[Code  of  Civil  Procedure,  §  2924.] 


No.  100.   Notice  that  Defendant  Reclaims  Chattel. 

JUSTICE'S  COURT. 


A.  B. 
vs. 
C.  D.  I 

_J 


^ 


Please  take  notice,  that  I  require  the  return  to  me  of  the  chattels  replevied  in  this 
action. 

Dated  this day  of ,  19. .. 

C.  0., 

Defendant. 
To  C.  W.  H.,  Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  2925.] 


No.  101.   Affidavit  to  Keelaim  Chattel. 

JUSTICE'S  COURT. 


A.  B. 

vs. 
C.  D. 


C.  D.,  being  duly  sworn,  says  that  he  is  the  defendant  in  the  above  entitled  action, 
and  is  the  owner  and  entitled  to  the  possession  of  the  chattels  mentioned  and  described 
in  the  affidavit  of  the  plaintiff  herein  (here  SJt  forth  facts  showing  ownership  and  the 
right  to  possession ) .  CD. 

Subscribed  and  sworn  to,  etc. 

[Code  of  Civil  Procedure,  §  2925.] 
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No.  102.   Defendant's  Undertaking  in  Replevin. 

JUSTICE'S  COURT. 


A.  B. 

vs.  j- 

C.  D.  I 

I 


Wheeeas,  The  plaintiff  in  the  above  entitled  action  has  replevied  from  the  defendant 
therein  the  following  described  chattels  (here  insert  description)  of  the  value 
of  dollars;    and, 

Whereas,  The  defendant  is  desirous  of  having  the  said  chattels  returned  to  him. 

Now,  therefore,  we,  C.  D.,  defendant,  and  E.  F.  and  G.  H.,  sureties,  for  the  procuring 
of  such  return,  and  in  consideration  thereof,  do  hereby  jointly  and  severally  undertake 

and  become  bound  in  the  sum  of  dollars  (at  least  twice  the  value  of  the 

property  as  stated ) ,  for  the  delivery  of  said  chattels  to  the  plaintiff,  if  delivery  thereof 
is  adjudged;  and  for  the  payment  to  him  of  any  sum  which  the  judgment  awards 
against  the  defendant. 

Dated  this day  of ,  19 . . . 

(Signatures.) 

(Add  acknowledgment,  justification  and  approval  as  in  Porm  No.  35.) 
[Code  of  Civil  Procedure,  §§  1704,  1712,  2926.] 

No.  103.   AfEda-rit  of  Claim  by  Third  Person. 

JUSTICE'S  COURT. 


A.  B. 

vs.  Y  • 

C.  D.  I 

I 

E.  F.,  being  duly  sworn,  says  that  at  the  time  the  replevy  thereof  he  was  the  owner 
of  and  entitled  to  the  possession  of  the  chattels  described  in  the  plaintiff's  affidavit 
herein,  which  are  described  as  follows  (here  insert  description)  :  That  he  claims  as 
against  the  defendant  herein  the  right  to  the  possession  of  said  chattels,  and  that  his 
right  thereto  arises  from  (here  state  the  facts  showing  his  right  to  the  possession  of 
said  chattels).  E.  F. 

Subscribed  and  sworn  to,  etc. 

[Code  of  Civil  Procedure,  §§  1709,  2929.] 


No.   104.   Undertaking;  of  PlaintifF  to  Indemnify  Constable  Against   Claim 
of  Third  Party  in  Replevin. 

JUSTICE'S  COURT. 


A.  B. 

vs.  j. 

CD.  I 

: I 

Wheeeas,  H.  O.,  constable,  has  replevied  in  this  action  and  now  holds  the  following 
described  chattels  (here  insert  description)  :  And,  whereas,  one  E.  F.  now  claims  to 
have  the  right  to  the  possession  thereof,  and  has  served  an  affidavit  as  required  by 
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law;  and,  whereas,  the  said  constable  has  served  the  plaintiff  herein  with  a  copy 
thereof  and  a  notice  that  he  requires  to  be  indemnified  against  such  claim.  Now, 
therefore,  we  do  hereby  jointly  and  severally  undertake  and  become  bound  to  the  said 
H.  O.,  constable,  that  we  will  indemnify  him  against  any  liability  for  damages,  costs 
or  expenses  in  any  action  brought  against  him  by  the  said  claimant,  or  any  person 
deriving  title  from  or  through  him  by  reason  of  the  taking  or  holding  of  the  said 

chattels,  or  delivering  the  same  to  the  plaintiff,  not  exceeding  the  sum  of  

dollars. 

Dated  this day  of  ,  19 . . . 

( Signatures. ) 

(Add  acknowledgment,  justification  and  approval  as  in  Form  No.  35.) 

[Code  of  Civil  Procedure,  §§  1711,  2929.] 


No.  105   Petition  on  Seizare  of  Strays. 

To  C.  W.  H.,  Justice  of  the  Peace : 

The  petition  of  A.  B.  respectfully  shows : 

That  the  following  animals   (here  describe  the  animals)   were  on  the  day 

of   ,  19^.,  running  at  large  in  a  public  street   (here  name  the  street  or 

highway)  bordering  upon  real  property  owned  and  occupied  by  your  petitioner;  that 
said  animals  did  on  that  day  enter  upon  the  real  property  of  your  petitioner  so  owned 
and  occupied  by  him  and  trespassed  upon  the  said  real  property;  that  said  animals 
having  entered  thereupon  from  said  public  street.  That  your  petitioner,  seized  and 
now  has  the  said  animals  in  his  possession  and  that  the  owner  thereof  is  M.  N. 

Whebefoee,  Your  petitioner  prays  for  a  final  order  directing  the  sale  of  said  animals 
seized  as  aforesaid  and  the  application  of  the  proceeds  thereof  as  prescribed  by  law. 

Dated  this day  of ,  19. .. 

A.  B. 
County  of ,  ss.: 

A.  B.,  being  duly  sworn,  says  that  he' has  read  the  foregoing  petition  by  him  sub- 
scribed and  knows  the  contents  thereof,  that  the  same  is  true  to  his  own  knpwledge 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information  and  belief,  and  as 
to  those  matters  he  believes  it  to  be  true.  A.  B. 

Subscribed  and  sworn  to,  etc. 

[Code  of  Civil  Procedure,  §  3086.] 

No.  106.     Precept  on  Seizure  of  Strays. 

In  the  Name  of  the  People  of  the  State  of  New  York : 

To  M.  N. 

Whereas,  A.  B.  presented  a  petition  dated  and  verified  the day  of , 

19..,  (state  substance  of  the  petition  and  describe  the  animals),  and  praying  for  a 
final  order  directing  the  sale  of  said  animals,  and  the  application  of  the  proceeds  as 
prescribed  by  law. 

You  are,  therefore,  hereby  required  to  show  cause  before  me  at  my  office,  in  the 

town  of  . .' ,  on  the   day  of   ,  19. .,  at  ....   o'clock  in 

the   noon  of  the  same  day  why  the  prayer  of  the  petitioner  should  not  be 

granted. 

Dated  this day  of ,  19-  •• 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  3087.] 
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No.  107.   Final  Order  Directing  Sale  on  £ieizare  of  Strays. 

Whebeias,  a.  B.  presented  to  me  his  petition  dated  and  verified  the   day 

of ,  19. .,  stating  (here  state  the  substance  of  the  petition) ;    and, 

Whebeas,  a  precept  was  directed  to  M.  N.,  having  been  issued  upon  said  petition 
directing    (here   state   substance   of   precept),   and    such   precept   having   been   served 

personally  on  said  M.  N.  on  the    day  of   ,   19,  and  he  having 

failed  to  appear  on  the  return  day  thereof,  it  is 

Ordered,  That  the   said   animals   be   sold   and  the  proceeds   thereof   be  applied   as 
prescribed  by  law. 

Dated  this  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Codejof  Civil  Procedure,  §  3091.] 


No.  108.   'Warrant  to  Sell;  on  Seizure  of  Strays. 

In  the  Name  of  the  People  of  the  State  of  New  York :   To  any  Oonstahle  of  the  county 

of -■ 

Whereas,  a  final  order  was  made  by  me  on  the day  of ,  19 . . , 

upon  the  petition  of  A.  B.,  and  due  proceedings  had  thereon,  directing  the  sale  of  the 
following  described  animals  ( here  insert  description ) ,  and  the  application  of  the 
proceeds  thereof  as  prescribed  by  law. 

You  are,  therefore,  hereby  directed  to  sell  the  said  animals  at  public  auction,  for  the 
best   price  which  you   can   obtain   therefor,   and   to   make   return   thereof   to   me   on 

the day  of ,  19 . . . 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  3091.] 


No.  109.    N<ltice  to  Fay  Rent. 

Sib  :     Take  notice  that  I  hereby  require  that  you  either  pay  me  the  sum  of 

dollars  for  the  rent  of  (here  describe  premises)  now  occupied  by  you,  or  the  possession 

thereof  on  or  before  the   day  of   ,  19 . . .     (At  least  three  days 

after  service.) 

Dated  this day  of ,  19 . . . 

A.  B., 
To  M.  N.,  tenant.  Landlord. 

[Code  of  Civil  Procedure,  §  2231.] 


No.  110.   Fetition  for  Removal  of  Tenant  on  Failnre  to  Pay  Rent. 

To  C.  W.  B.,  Justice  of  the  Peace,  of  the  town  of ,m  the  county  of : 

The  petition  of  A.  B.  respectfully  shows  that  you  petitioner  is  the  owner  and  lessor 
of  the  following  described  premises  (here  describe  them  accurately) :    That  on  or  about 

the  day  of  ,  19. . ,  your  petitioner  entered  into  a  contract  with 

M.  N.  wherety  it  was  agreed  that  the  said  M.  N.  should  have  and  occupy  the  said 

premises  for  the  term  of  one  year  at  the  monthly  rent  of   dollars,  payable 

each  and  every  month  in  advance. 

That  on  the   day  of   19 . . ,  there  became  due  and  owing  to 
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your  petitioner  from  said  M.  N.  the  sum  of  dollars,  as  and  for  tlie  rent 

of  said  premises  for  the  month  of  That  payment  thereof  was  demanded 

and  refused  by  said  M.  N.     That  thereafter  and  on  the day  of  , 

19..,  your  petitioner  personally  served  upon  the  said  M.  N.  a  notice,  a  duplicate  of 
which  is  hereby  annexed,  made  a  part  hereof,  and  marked  "A"  {annex  the  notice  as 
in  form  No.  109).  That  said  M.  N.  has  not  paid  said  rent  or  any  nart  thereof,  or 
surrendered  the  possession  of  said  premises. 

Whebefore,  your  petitioner  prays  for  a  final  order  removing  said  M.  N.  from  said 
premises. 

Dated  this day  of  19 . . . 

( Petitioner's  Signature. ) 
(Add  verification  as  in  Form  No.  105.) 

[Code  of  Civil  Procedure,  §  2235] 


No.  111.   Precept  to  Remove  Tenant. 

Jn  the  Name  of  the  People  of  the  State  of  New  York,  to  M.  N.: 

Wheee^as,  On  the    day  of    ,   19 . . ,  A.  B.  duly  presented  his 

verified  petition  to  me,  stating  ( here  give  substance  of  petition  and  an  exact  description 
of  premises)  and  praying  for  a  final  order  to  remove  you  from  the  said  premises. 

You  are  therefore  commanded  forthwith  to  remove  from  the  said  premises,   or  to 

show  cause  before  me  at  my  office  in  the  town  of   ,  on  the   day 

of ,  19. .,  at  ten  o'clock  in  the  forenoon,  why  possession  of  said  premises 

should  not  be  delivered  to  the  said  petitioner. 

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2238.] 


No.  112.   Ansirer  of  Tenant. 


A. 

B., 

Landlord, 
vs. 

M 

N 

,  Tenant. 

M.  N.,  for  an  answer  to  the  petition  of  A.  B.,  dated  the day  of 

19..  praying  for  the  removal  of  this  defendant  from  the  premises  described  in  said 
petition : 

First.  Denies  that  he  owes  said  A.  B.  any  rent  on  account  of  said  lease  or  occupancy 
of  said  premises. 

Second.  Alleges  that  he  has  fully  paid  said  A.  B.  for  the  rent  of  said  premises, 
according  to  the  terms  of  said  contract  (or  any  other  defense  which  the  tenant  may 

have). 

Whbbebx)be,  the  defendant  demands  judgment  dismissing  the  petition  with  costs. 

M.  N., 

Defendant. 
(Add  verification  as  in  Form  No,  115.) 
[Code  of  Civil  Procedure,  §  2244.] 
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No.  113.   Final  Order. 

A.  B.,  Landlord,  [ 

vs.  i- 

M.  N.,  Tenant.  | 


Wheeeas,  a.  B.,  having  presented  to  me  his  petition  duly  verified  and  a  precept, 
returnable  this  day,  having  been  issued  by  me  thereupon,  and  the  same  having  been 
duly  served  on  M.  N.,  and  the  said  M.  N.,  upon  the  return  thereof  having  failed  to 
show  any  cause  as  required  by  the  said  precept:    it  is 

Ordered  and  adjudged  that  dollars  became  due  to  A.  B.  from  the  said 

M.  N.  on  the  day  of   ,  19. .,  for  rent  of  the  premises  described 

in  the  said  petition,  that  the  same  remains  wholly  unpaid;  and  the  said  M.  N.  still 
holds  possession  of  said  premises  without  permission  of  the  said  petitioner;  that 
possession  of  the  said  premises  be  delivered  to  the  petitioner,  that  he  recover  the  sum 

of   dollars  for  the  costs  of  this  proceeding,  against  the  said  M.  X.,  and 

that  a  warrant  issue  to  put  him  in  possession  thereof,  and  an  execution  issue  to  collect 
the  said  costs  ( here  itemize  the  costs ) . 

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2249.] 

No.  114.   Warrant  of  Dispossession. 

In  the  Name  of  the  People  of  the  State  of  New  York:    to  any  ConstaMe  in  the  town 
of ,  in  the  county  of : 

Wheeeas,  A.  B.  duly  presented  to  me  his  petition  duly  verified  on  the day 

of ,  19. .,  (here  state  substance  of  petition  and  a  particular  description  of 

the  premises)  and  praying  for  a  final  order  to  remove  M.  N.  from  said  premises;  that 
thereupon  I  issued  a  precept  requiring  the  said  M.  Is.,  forthwith  (here  state  the  whole 
substance  of  the  precept)    which  was  returned  with  due  proof  that  personal   service 

thereof  was  made  on  the  said  M.  N.  on  the day  of   ,  19 . . ,  and 

said  M.  N.  not  appearing  before  me  on  the  return  thereof,  and  no  cause  having  been 
shown  by  him  why  the  prayer  of  said  petitioner  should  not  be  granted. 

Now,  therefore,  you  are  commanded  to  remove  all  persons  from  the  premises,  and  put 
the  said  petitioner  into  the  full  possession  thereof. 

Dated  this  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Civil  Procedure,  §  2261.] 

No.  115.    Verification  to  a  Pleading. 

County  op ,  ss.: 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  plaintiff  (or  defendant  as  the  case  may 
be)  in  this  action,  and  has  read  the  foregoing  complaint  (or  answer  as  the  ease  may 
be)  and  knows  the  contents  thereof;  that  the  same  is  true  to  the  knowledge  of 
deponent,  except  as  to  the  matters  therein  stated  to  be  alleged  upon  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

A.  B. 

Subscribd  and  sworn  to,  etc. 

[See  Code  of  Civil  Procedure,  §§  526,  2936.] 
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No.  116.  Transcript  of  Judgment. 


JUSTICE'S  COURT. 


A.  B. 

vs.  I 

C.  D.  I 

I 

Judgment  in  this  action  was  rendered  for  the  plaintiff  and  against  the  defendant 
April  17th,  19... 

Recovery $ 

Costs $ 

Total $ 

I  hereby  certify  that  the  foregoing  is  a  true  transcript  from  my  docket  of  a  judgment 
rendered  by  me  herein. 

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  3017.] 
34 


PART  III. 

Criminal  Actions  and  Proceedings. 
OHAPTER  I. 

CRIMINAL  STATUTES  IN  GENEBAL ;  PBEVENTION  OF  CEIME. 

Section    1.  Criminal  law  statutes. 

2.  Independence  of  civil  and  criminal  laws. 

3.  Security  to  keep  the  peace. 

4.  Prevention  and  suppression  of  riots. 

§  1.  Criminal  law  statutes. 

In  1909  the  Legislature  of  the  State  of  New  York  passed  an  act  enti- 
tled "An  act  for  the  punishment  of  crime,  constituting  chapter  forty  of 
the  consolidated  laws,"  to  be  known  as  the  Penal  Law. 

This  statute  specifies  the  classes  of  persons  who  are  deemed  capable  of 
crimes,  and  liable  to  punishment  therefor ;  defines  the  nature  of  the  various 
crimes ;  and  prescribes  the  kind  and  measure  of  punishment  to  be  inflicted 
for  each.  (Penal  Law,  §  20.)  It  is  in  fact  a  substantial  re-enactment 
of  the  former  Penal  Code,  which  was,  in  turn,  a  revision  of  prior  laws 
upon  the  same  subject  and  a  substitute  for  the  scattered  and  fragmentary 
legislation  that  preceded  it. 

Whenever  a  question  arises  as  to  whether  an  act  or  omission  charged 
as  wrongful  constitutes  a  crime,  or  what  kind  or  degree  of  crime,  this 
statute  must  be  resorted  to  for  its  determination. 

This  statute  left  untouched  the  procedure  against  persons  charged  with 
crime;  the  courts  and  officers  having  jurisdiction  of  criminal  offenses; 
and  the  various  steps  in  a  criminal  action  or  proceeding  from  its  incep- 
tion to  its  termination.  This  necessary  part  of  the  criminal  statutes  was 
furnished  by  chapter  442  of  the  Laws  of  1881,  entitled  "An  act  to 
establish  a  code  of  criminal  procedure,"  known  as  the  Code  of  Criminal 
Procedure  of  the  State  of  New  York.  This  act,  as  amended,  contains 
the  rules  governing  the  procedure  in  courts  having  criminal  jurisdiction. 
It  is  divided  into  six  parts.  The  first  relates  to  courts  having  original 
jurisdiction  in  criminal  actions;  the  second  relates  to  the  prevention  of 
crime;  the  third  relates  to  the  judicial  proceedings  for  the  removal  of 
j)ublic  officers  by  impeachment  or  otherwise;  the  fourth  relates  to  the 
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proceedings  in  criminal  actions  prosecuted  by  indictment ;  the  fifth  relates 
to  proceedings  in  special  sessions  and  police  courts;  and  the  sixth  relates 
to  special  proceedings  of  a  criminal  nature.     (Code  Crim.  Pro.,  §  2.) 

In  the  following  pages  the  matters  embraced  in  Part  First  of  the  Code 
of  Criminal  Procedure  will  not  be  considered  except  incidentally;  the 
matters  treated  in  Part  Second  will  be  considered  briefly  in  this  chapter; 
the  matters  embraced  in  Part  Third  are  of  no  special  interest  to  magis- 
trates not  in  danger  of  impeachment  and  will  be  omitted ;  the  matters 
embraced  in  Part  Fourth  will  be  considered  in  chapter  second  of  this 
outline  so  far  as  it  relates  to  proceedings  before  a  magistrate,  but  no 
further;  and  the  matters  embraced  in  Parts  Fifth  and  Sixth  will  be  the 
subject  of  chapter  third. 

§  2.  Independence  of  civil  and  criminal  laws. 

Before  taking  up  the  subject  of  this  article  it  may  be  well  to  consider 
what  relation,  if  any,  the  civil  and  the  criminal  law  of  this  State  bear 
to  each  other. 

It  is  well  settled  both  by  statute  and  the  decisions  of  our  courts  that 
the  civil  and  criminal  laws  of  this  State  are  so  far  independent  of  each 
other,  that  where  the  violation  of  a  right  admits  of  a  civil  action  and 
also  of  a  criminal  prosecution,  the  one  is  not  merged  in  the  other,  and 
that  both  remedies  may  be  prosecuted  successively  or  at  the  same  time. 
{People  V.  Snyder,  90  App.  Div.  422,  86  N.  Y.  Supp.  415 ;  City  of  New 
YorTc  V.  Williams,  48  Misc.  77;  Newton  v.  Porter,  5  Lans.  416.  See 
also  Code  Civil  Pro.,  §  1899 ;  Penal  Law,  §§  23,  24.)  This  has  been  made 
by  statute  a  part  of  the  policy  of  this  State  from  early  times. 

Thus,  where  a  statute  provides  a  penalty  for  the  doing  of  a  prohibited 
act,  and  also  makes  the  doing  of  the  act  a  misdemeanor,  a  party  guilty  of 
doing  that  act  may  be  proceeded  against  in  a  civil  action  to  recover  the 
amount  of  the  penalty,  and  also  in  an  independent  criminal  action  to 
punish  him  for  the  crime,  notwithstanding  the  fact  that  an  action  for  a 
penalty  is  quasi  criminal  in  character,  that  both  remedies  are  prosecuted 
in  the  name  of  the  people,  and  that  the  evidence  which  will  support  a 
judgment  for  the  penalty  may  also  support  a  conviction  for  the  crime. 
(See  People  v,  Stevens,  13  Wend.  341 ;  People  v.  Snyder,  90  App.  Div. 
422 ;  People  v.  Meahin,  133  N.  Y.  214,  224.) 

The  general  rules  of  evidence  in  civil  and  in  criminal  actions  and  pro^ 
ceedings  are  the  same,  although  in  a  criminal  prosecution  the  mode  of 
eliciting  proof  is  more  restricted  than  in  a  civil  case,  the  taking  of  the 
evidence  of  a  nonresident  witness  by  commission  at  the  instance  of  the 
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people  is  not  permissible,  and  the  evidence  must  be  sucb  as  to  satisfy  the 
jury  of  the  guilt  of  the  defendant  beyond  a  reasonable  doubt. 

§  3.  Security  to  keep  the  peace. 

One  of  the  modes  in  which  crimes  may  be  prevented  by  the  intervention 
of  the  officers  of  justice  is  by  requiring  security  to  keep  the  peace.  (Code 
Crim.  Pro.,  §  82.) 

An  information  may  be  laid  before  any  magistrate  (see  Id.,  §§  146, 
147),  that  a  person  has  threatened  to  commit  a  crime  against  the  person  or 
property  of  another.  (Id.,  §  84.)  The  form  of  a  complaint  or  informa- 
tion on  an  application  for  the  intervention  of  the  magistrate  to  prevent  the 
commission  of  the  threatened  crime  is  given  in  a  subsequent  part  of  this 
volume.     (See  Eorm.  No.  1.) 

When  such  an  information  is  laid  before  a  magistrate  he  must  examine 
the  complainant  on  oath,  and  any  witnesses  he  may  produce,  reduce  the 
examination  to  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them.     (Code  Crim.  Pro.,  §  85.     See  Form  No.  2.) 

If  it  appears  from  such  examination  that  there  is  just  reason  to  fear 
the  commission  of  the  crime  threatened  by  the  person  complained  of, 
the  magistrate  must  issue  a  warrant  as  prescribed  in  section  86  of  the 
Code.     (See  Form  No.  3.) 

When  the  person  complained  of  is  brought  before  the  magistrate,  if  the 
charge  is  controverted,  the  magistrate  must  take  testimony  in  relation 
thereto,  and  the  evidence  must  be  reduced  to  writing  and  subscribed  by  the 
witnesses.  (Code  Crim  Pro.,  §  87.)  This  necessarily  presupposes  that 
the  magistrate  has  informed  the  party  of  the  charge  made  against  him. 
If  it  appear  that  there  is  no  just  reason  to  fear  the  commission  of  the 
crime  alleged  to  have  been  threatened,  the  person  complained  of  must  be 
discharged  (Id.,  §  88)  ;  and  if  there  is  reason  for  such  fear  he  may  be 
required  to  give  the  security  prescribed  by  section  89  of  the  Code  of 
Criminal  Procedure  (see  Eorm  No.  4),  and  on  giving  it  will  be  dis- 
charged. (See  Eorm  No.  8.)  If  the  undertaking  is  not  given  the  magis- 
trate must  commit  him  to  prison  as  required  by  section  90  of  that  act. 
(For  form  of  warrant  of  commitment  see  Form  No.  5.)  The  person  so 
committed  may  be  discharged  by  any  two  justices  of  the  peace  of  the 
county,  or  police  or  special  justices  of  the  city,  upon  giving  the  security. 
(Code  Crim.  Pro.,  §  91.    For  Form  see  No.  7.) 

The  statute  further  provides  that  a  person,  who,  in  the  presence  of  a 
court  or  magistrate,  assaults  or  threatens  to  assault  another,  or  to  commit 
a  crime  against  his  person  or  property,  or  who  contends  with  another  in 
angry  words,  may  be  thereupon  ordered  by  the  court  or  magistrate,  to 
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give  security  as  provided  in  section  89,  or  if  he  refuses  to  do  so,  may  h» 
leommitted  as  provided  in  section  90.  (Code  Crim.  Pro.,  §  93.  See 
Form  JSTo.  6.) 

The  further  proceedings  are  in  the  County  Court.  "  Security  to  keep 
the  peace,  or  to  be  of  good  behavior,  cannot  be  required,  except  as  pre- 
scribed in  this  chapter."     (Code  Crim.  Pro.,  §  99.) 

§  4.  Prevention  and  suppression  of  riots. 

When  a  sheriff  or  other  public  officer,  authorized  to  execute  process,  has 
reason  to  apprehend  that  resistance  is  about  to  be  made  to  the  execution  of 
jjrocess,  he  may  command  as  many  male  inhabitants  of  his  county  as  he 
thinks  proper,  to  assist  him  in  overcoming  the  resistance,  and,  if  neces- 
sary, in  seizing,  arresting  and  confining  the  resistors  and  their  aiders 
and  abettors,  to  be  punished  according  to  law.  (Code  Crim.  Pro.,  §  102.) 
The  officer  must  certify  to  the  court  from  which  the  process  issued  the 
names  of  the  resisters  and  their  aiders  and  abettors,  to  the  end  that  they 
may  be  proceeded  against  for  contempt.  (Code  Crim.  Pro.,  §  103.) 
Every  person  commanded  by  a  public  officer  to  assist  him  in  the  execution 
of  process,  as  provided  in  section  one  hundred  and  two,  who,  without 
lawful  cause,  refuses  or  neglects  to  obey  the  command,  is  guilty  of  a 
misdemeanor.     (Code  Crim.  Pro.,  §  104.) 

When  persons,  to  the  number  of  five  or  more,  armed  with  dangerous 
weapons,  or  to  the  number  of  ten  or  more,  whether  armed  or  not,  are 
unlavpfuUy  or  riotously  assembled  in  a  city,  village  or  town,  the  sheriff 
of  the  county  and  his  under  sheriff  and  deputies,  the  mayor  and  alder- 
men of  the  city,  or  the  supervisor  of  the  town,  or  president  or  chief 
executive  officer  of  the  village,  and  the  justices  of  the  peace  or  the  police 
justices  of  the  city,  village  or  town,  or  such  of  them  as  can  be  forthwith 
collected,  must  go  among  the  persons  assembled  and  command  them  in  the 
name  of  the  people  of  the  state,  immediately  to  disperse.  (Code  Crim. 
Pro.,  §  106.)  If  the  persons  assembled  do  not  immediately  disperse,  the 
magistrates  and  officers  must  arrest  them,  or  cause  them  to  be  arrested, 
that  they  may  be  punished  according  to  law;  and  for  that  purpose,  may 
command  the  aid  of  all  persons  present  or  within  the  county.  (Code 
Crim.  Pro.,  §  107.)  If  a  person  so  commanded  to  aid  the  magistrates  or 
officers,  neglects  to  do  so,  he  is  deemed  one  of  the  rioters,  and  is  punish- 
able accordingly.     (Code  Crim.  Pro.,  §  108.) 

If  a  magistrate  or  officer  having  notice  of  an  unlawful  or  riotous 
assembly,  mentioned  in  section  one  hundred  and  six,  neglects  to  proceed 
to  the  place  of  the  assembly,  or  as  near  thereto  as  he  can  with  safety,  and 
to  exercise  the  authority  with  which  he  is  invested  for  suppressing  the 
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same  and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor.  (Code 
Crim.  Pro.,  §  109.)  If  the  persons  assembled,  and  commanded  to  dis- 
perse, do  not  immediately  disperse,  any  two  of  the  magistrates  or  officers 
mentioned  in  section  one  hundred  and  six,  may  command  the  aid  of  a 
sufficient  number  of  persons,  and  may  proceed  in  such  manner  as  in  their 
judgment  is  necessary,  to  disperse  the  assembly  and  arrest  the  offenders, 
(Code  Crim.  Pro.,  §  110.)^ 
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CHAPTEE  II. 

PROCEEDINGS  IN   CEIMINAL   ACTIONS   PEOSECUTED   BY   INDICTMENT. 

Section    1.  Information. 

2.  Depositions. 

3.  Summons  or  warrant. 

4.  Execution  of  warrant. 

5.  Arrest  without  warrant. 

6.  Defendant  to  be  informed  of  charge  and  of  right  to  counsel. 

7.  Waiver  of  examination. 

8.  Adjournment. 

9.  Reading  of  depositions  and  examination  of  witnesses. 

10.  Statement  by  defendant. 

11.  Discharge  or  commitment  of  defendant. 

12.  Bail. 

13.  Undertaking  for  witnesses  to  appear. 

14.  Miscellaneous  matters. 

§  1.  Information. 

The  first  step  in  the  proceeding  before  the  magistrate,  where  the 
defendant  is  not  already  before  him  under  arrest  without  a  warrant,  is 
the  presentation  to  that  officer  of  an  information,  which  is  defined  by 
statute  as  the  allegation  that  a  person  has  been  guilty  of  some  designated 
crime.  (Code  Crim.  Pro.,  §  145.  See  Cook's  Annotated  Criminal  Code, 
P-84.) 

This  definition  would  seem  to  require,  where  the  real  defendant  is 
known,  a  designation  of  the  person  so  sufficiently  clear  that  there  would 
be  no  justification  for  attempting  to  make  him  a  witness  against  himself, 
as  might  be  the  case  in  a  John  Doe  proceeding,  and  at  the  same  time  a 
designation  of  the  crime  which  it  is  alleged  such  person  has  committed, 
not  by  an  argumentative,  blanket  allegation  of  facts  and  conclusions,  but 
by  a  plain  and  concise  statement  that  some  known  crime,  such  as  murder, 
arson,  burglary,  grand  larceny,  conspiracy  or  assault  has  been  committed. 
{^People  ex  rel.  Sampson  v.  Dunning,  113  App.  Div.  35.) 

The  office  of  the  information  is  that  of  a  complaint,  and  it  was  called 
the  complaint  in  the  Eevised  Statutes.  It  is  the  basis  of  all  future  pro- 
ceedings before  the  magistrate  and  the  foundation  for  his  jurisdiction. 
{McKelvey  v.  Marsh,  63  App.  Div.  396,  398 ;  People  ex  rel.  Sampson  v. 
Dunning,  113  App.  Div.  35,  39.)  In  the  court  of  special  sessions  it  per- 
forms the  same  office  that  an  indictment  performs  in  a  court  of  record, 
and,  while  it  is  not  expected  to  be  drawn  with  the  technical  accuracy  of 
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an  indictment,  it  should  state  'witli  sufficiency  accuracy  the  crime  charged, 
that  the  defendant  may  know  the  exact  offense  which  it  is  claimed  he  has 
committed  and  be  enabled  to  prepare  his  defense  to  meet  the  charge. 
(People  V.  Olmsted,  74  Hun,  323,  26  N.  Y.  Supp.  818 ;  People  v.  Hicks, 
15  Barb.  153;  People  ex  rel.  Sandman  v.  Tuthill,  79  App.  Div.  24; 
People  ex  rel.  Lewensohn  v.  Wyati,  39  Misc.  458;  People  v.  Pillion  78 
Hun,  74.)  It  should  allege  the  time  of  the  commission  of  the  offense, 
not  only  that  he  may  prepare  his  defense,  but  also,  in  case  a  subsequent 
charge  is  brought  against  him  for  the  same  offense,  that  he  may  use  it  as 
a  plea  in  bar.  (People  v.  Stocking,  50  Barb.  573 ;  People  v.  Olmsted,  74 
Hun,  323.)  If  the  information  is  defective  in  failing  to  designate;  the 
crime  charged  it  will  not  be  aided  by  the  warrant,  as  the  defendant  is  to 
be  tried  upon  the  information,  and  the  only  office  of  the  warrant  is  to 
bring  the  defendant  into  court.     (Id.) 

While  the  statute  does  not  expressly  require  that  an  information  should 
be  made  upon  oath,  that  requirement  is  nevertheless  necessarily  implied. 
(People  ex  rel.  Livingston  v.  Wyatt,  186  IST.  Y.  383.)  And  while  the 
information  need  not  be  as  full  and  positive  in  its  statement  of  facts  as  is 
requisite  in  a  deposition,  still  it  cannot  rest  wholly  on  information  and 
belief,  and  facts  enough  must  be  stated  to  show  that  the  complainant  is 
acting  in  good  faith  and  that  he  has  reasonable  grounds  to  believe  that  a 
crime  has  been  committed  by  some  person  named  or  described.  (Id.; 
see  People  v.  Cramer,  22  App.  Div.  189;  Blodgett  v.  Pace,  18  Hun, 
132;  Cook's  Annotated  Crim.  Code,  p.  84.) 

It  may  be  conceded  that  there  is  nothing  in  the  statute  expressly 
requiring  that  the  information  shall  be  in  writing,  or  that,  where  an 
arrest  is  made  without  a  warrant,  there  shall  be  a  formal  vn-itten  informa- 
tion. (See  People  v.  Zaier,  44  Misc.  632,  affd.,  103  App.  Div.  594.) 
But  an  information  in  the  form  of  a  deposition  in  such  case  Is  necessarily 
required  by  implication  from  the  provisions  of  the  Code  relating  to  the 
arraignment  of  a  prisoner  and  holding  him  for  examination.  (People 
ex  rel.  Farley  v.  Crane,  94  App.  Div.  397.  See  People  v.  James,  11 
App  Div.  609.     See  Forms  of  Informations,  :N"os.  46-84,  inclusive.) 

§  2.  Depositions. 

The  next  step  in  the  proceedings  is  the  taking  of  the  depositions  of 
the  prosecutor  and  his  witnesses  as  prescribed  in  sections  148  and  149  of 
the  Code  of  Criminal  Procedure. 

Depositions  are  the  authority  for  the  summons  or  warrant;  and  the 
magistrate  must  be  satisfied  therefrom  that  the  crime  complained  of  has 
been  committed,  and  that  there  is  reasonable  ground  to  believe  that  the 
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defendant  lias  committed  it,  before  issuing  the  summons  or  warrant  of 
arrest.  (Code  Crim.  Pro.,  §  150;  People  ex  rel.  Livingstone  v.  Wyatl, 
186  N.  Y,  383;  People  ex  rel.  Hegeman  v.  Corrigan,  129  App.  Div.  62; 
People  ex  rel.  Perkins  v.  Moss,  187  N".  Y.  410;  Cook's  Annotated 
Criminal  Code,  p.  90.)  It  is  not  necessary  that  the  evidence  before  the 
magistrate  in  the  form  of  depositions  should  be  conclusive  in  order  to 
authorize  the  issuing  of  the  summons  or  warrant  or  even  such  as  to  satisfy 
the  magistrate  beyond  a  reasonable  doubt.  {Pratt  v.  Bogardus,  49  Barb. 
89,  94;  Smith  v.  Bell  &  Fyfe  Foundry  Co.,  127  App.  Div.  278; 
Kraushopf  v.  Tallman,  32  App.  Div.  273.)  But  if  it  fails  to  establish, 
or  to  tend  to  establish,  some  fact  essential  to  the  existence  of  the  crime 
charged,  the  magistrate  will  be  wholly  without  jurisdiction  to  issue  a 
summons  or  warrant,  and  if  a  summons  or  warrant  is  issued  in  such  case, 
all  proceedings  under  it  will  be  absolutely  void.  {Hewitt  v.  Newburger, 
141  ]Sr.  Y.  538 ;  People  ex  rel.  Perkins  v.  Moss,  187  N.  Y.  410.) 

Although  the  statute  provides  that  "  the  sittings  of  every  court  within 
this  State  shall  be  public,  and  every  citizen  may  freely  attend  the  same, 
except"  as  therein  stated  (Judiciary  Law,  §  4),  this  does  not  compel  a 
magistrate  to  admit  the  public  when  he  entertains  an  information  and 
application  for  the  issue  of  a  warrant.  He  is  not  then  holding  a  "  court " 
within  the  meaning  of  the  statute,  and  the  proceeding  is  not  a  "  court." 
(People  ex  rel.  Kenney  v.  Cornell,  6  Misc.  568.) 

§  3.  Summons  or  warrant. 

Under  the  present  practice,  a  magistrate  after  the  presentation  of  an 
information  and  the  taking  of  depositions,  issues  either  a  summons  or  a 
warrant  of  arrest.  If  the  magistrate  be  satisfied,  from  the  depositions, 
that  the  crime  complained  of  has  been  committed,  and  the  crime  charged 
is  one  of  which  a  court  of  special  sessions  has  exclusive  jurisdiction  or 
is  one  of  the  offenses  enumerated  in  section  fifty-six  of  the  Code  of 
Criminal  Procedure,  and  the  person  charged  with  the  commission  of  the 
crime  is  a  citizen  of  the  State  and  a  resident  of  the  city  or  town  where 
the  information  is  laid,  or  if  the  charge  be  against  a  child  accused  of  an 
offense  of  the  grade  of  or  under  section  2186  of  the  Penal  Law  per- 
mitted to  be  tried  as  a  misdemeanor  or  an  offense  for  which  such  child 
can  be  found  guilty  of  juvenile  delinquency,  and  in  any  other  case  in 
which  the  magistrate  has  power  to  commit  children  as  provided  by  law,  the 
magistrate  may,  in  his  discretion,  instead  of  issuing  a  warrant  as  here- 
inafter provided,  issue  a  summons  which  shall  be  substantially  in  the 
following  form : 
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Court,  Ctounty  of 


City  or  town  of 

In  the  Name  of  the  People  of  the  State  of  New  York: 
To 

Complaint  Iiaving  been  made  this  day  by  that  you 

(here  briefly  state  the  nature  of  offense  in  regard  to  which  complaint  is  made),  you 
are  hereby  summoned  to  appear  before  me    (here  insert  title  of  magistrate  issuing 

summons),  at  (location  of  court)  on  the day  of ,  19. .,  at 

o'clock M.,  to  the  end  that  an  investigation  may  be  made  of  said  complaint;    and 

upon  your  failure  to  appear  at  the  time  and  place  herein  mentioned,  you  are  liable 
to  a  fine  of  not  exceeding  twenty-five  dollars. 

Dated,  at the day  of 


(Here  insert  official  title  of  magistrate) 


Upon  said  summons  shall  be  indorsed  the  name  of  the  complainant 
and  of  the  person  summoned  and  also  a  brief  description  of  the  offense 
complained  of.  A  record  shall  be  kept  of  the  issuance  and  disposition  of 
each  summons  in  the  same  manner  as  in  proceedings  under  which  a 
warrant  is  issued.  Such  summons  may  be  served  by  the  complainant,  or 
by  a  peace  officer,  or  by  any  other  person  designated  by  the  magistrate. 
Upon  the  return  of  the  summons  the  magistrate  shall  inquire  and 
investigate  into  the  subject  matter  of  the  complaint  in  the  same  manner 
as  if  defendant  were  brought  before  the  magistrate  upon  a  warrant  of 
arrest.  If  a  person  summoned  does  not  appear,  such  failure  to  appear 
shall  constitute  a  contempt,  which  the  magistrate  is  empowered  to  punish 
by  a  fine  of  not  exceeding  twenty-five  dollars. 

If  the  magistrate  be  satisfied  from  the  depositions  that  the  crime 
charged  has  been  committed  and  that  there  is  reasonable  ground  to  believe 
that  the  defendant  has  committed  it,  and  if  the  case  is  one  that  does  not 
come  within  the  provisions  relative  to  the  issuing  of  a  summons,  he  must 
issue  a  warrant  of  arrest.  If  a  summons  has  been  issued,  and  the  person 
summoned  fails  to  appear,  and  the  magistrate  determines  that  there  is 
reasonable  ground  therefor,  a  warrant  of  arrest  may  be  issued,  (Code 
Crim.  Pro.,  §  150.) 

The  general  form  of  the  warrant  is  given  in  the  statute  (Id.,  §  151), 
and  in  Form  No.  9,  post.  It  must  contain  the  name  or  description  of 
the  defendant ;  a  statement  of  an  offense  in  respect  to  which  the  magistrate 
has  authority  to  issue  the  warrant;  the  time  when  and  place  where  it  was 
issued ;  must  be  signed  by  the  magistrate  with  the  name  of  his  office  (Code 
Orim.  Pro.,  §  152) ;  and  be  directed  to  the  peace  officer  (Id.,  §  153) ;  or, 
in  a  proper  case,  as  specified  in  sections  155  or  156. 

It  is  never  necessary  to  state  in  the  warrant  the  evidence  by  which  the 
■charge  is  to  be   supported.     It  is   sufficient   to   recite  the   accusation. 
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{People  V.  McLeod,  1  Hill,  377;  Pratt  v.  Bogardus,  49  Barb.  87.)  The 
defendant  is  not  to  be  tried  upon  the  warrant  but  upon  the  information, 
and  the  warrant  will  have  fulfilled  its  ofiice  when  it  has  brought  the 
defendant  into  court.  That  is  its  only  function.  {People  v.  Olmsted, 
74  Hun,  323;  People  ex  rel.  Gimn  v.  Webster,  75  Id.  278.) 

§  4.  Execution  of  warrant. 

If  the  warrant  is  to  be  executed  in  a  county  other  than  that  of  the 
magistrate  issuing  it,  it  should  be  indorsed  as  prescribed  in  section  156 
(see  Form  No.  11),  on  proof  made  of  the  handwriting  of  the  magistrate 
who  issued  it  as  required  by  section  157.  (Fox  v.  Barry,  87  App.  Div. 
291.)  This  proof  may  be  in  the  form  of  an  afSdavit  as  in  Form  No.  10. 
Failure  to  procure  the  indorsement  of  the  warrant  until  after  the  arrest  ■ 
is  not,  however,  a  jurisdictional  defect.  (People  v.  Earner  (1912),  75 
Misc.  399,  135  N.  Y.  Supp.  529.) 

The  warrant  will  be  executed  by  the  proper  peace  officer  (see  Code 
Crim.  Pro.,  §§  153,  154),  who,  if  the  crime  charged  in  the  warrant  be  a 
felony  (see  Penal  Law,  §  2),  must  take  the  defendant  before  the  magis- 
trate who  issued  the  warrant,  or,  in  case  the  magistrate  is  unable  to  act, 
before  some  other  magistrate  of  the  same  county  as  provided  in  section 
164.  (See  McCarg  v.  Burr,  106  App.  Div.  275,  280.)  If  the  crime 
alleged  in  the  warrant  is  a  misdemeanor,  and  the  defendant  be  arrested 
in  another  county,  the  officer  must,  upon  being  required  by  the  defendant, 
take  him  before  a  magistrate  of  that  county,  who  must  admit  the  defend- 
ant to  bail  for  his  appearance  before  the  magistrate  who  issued  the  war- 
rant, and  take  bail  from  him  accordingly.  (Code  Crim.  Pro.,  §§  158, 
159.)  The  defendant  tnust  in  all  cases  be  taken  before  the  magistrate 
without  unnecessary  delay,  and  he  may  give  bail  at  any  hour  of  the  day 
or  night.     (Id.,  §  165.) 

Sections  550—554  of  the  Code  of  Criminal  Procedure  should  be  con- 
sulted in  respect  to  taking  bail,  and  sections  167—178  of  that  act  in  respect 
to  arrests  by  officers  under  a  warrant.  (See  Cook's  Annotated  Criminal 
Code.)     . 

The  officer  must  make  return  of  his  proceedings  under  the  warrant. 
(See  Forms  Nos.  12-14.) 

§  5.  Arrest  without  warrant. 

In  the  preceding  pages  the  steps  necessary  to  obtain  a  warrant  for  the 
arrest  of  a  person  charged  with  crime  and  to  bring  him  before  the  magis- 
trate have  been  considered.    The  are  cases  in  which  a  peace  officer  may, 
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without  a  warrant,  arrest  a  person  and  take  him  before  a  magistrate  to 
be  dealt  with  accoring  to  law.  (Code  Grim.  Pro.,  §§  177-182.  See 
Cook's  Criminal  Code,  p.  100.)  So  in  a  proper  case  a  person,  not  an 
ofBcer,  may  arrest  another  for  crime  and  take  him  before  a  magistrate  or 
deliver  him  to  a  peace  officer.  (Id.,  §§  183-185.  See  Cook's  Criminal 
Codo,  p.  104;  Grinnell  v.  Weston,  95  App.  Div.  454,  457.) 

There  must  always  be  a  sufficient  ground  for  an  arrest  without  a 
warrant.  A  police  officer  is  not  justified  in  making  an  arrest  without  a 
warrant  merely  because  the  person  arrested  was  acting  in  a  suspicious 
manner.     (Phillips  v.  Leary,  114  App.  Div.  871.) 

When  the  defendant  is  taken  before  the  magistrate  under  an  arrest  with- 
out a  warrant,  a  written  information  in  the  form  of  a  deposition  should 
be  filed  unless  waived,  or,  unless  the  examination  is  to  be  proceeded  with 
at  once.  If  the  examination  is  to  be  adjourned,  and  the  defendant  is  to  be 
committed  pending  the  examination,  a  proper  information  in  writing 
must  be  filed  by  the  magistrate  to  give  him  jurisdiction  to  issue  the  com- 
mitment. So  if  the  examination  be  entered  upon  by  consent  without  a 
formal  information  in  writing,  and  without  adjournment,  if  the  defend- 
ant is  to  be  committed  pending  an  adjournment  of  the  examination  or  to 
await  trial  or  the  action  of  the  grand  jury,  there  must  be  as  the  basis 
for  such  commitment  a  deposition  or  other  evidence,  not  oral  and  depend- 
ing upon  the  recollection  of  the  magistrate,  but  in  writing,  and  tending  to 
show  that  the  prisoner  has  committed  a  crime.  (People  ex  rel.  Farley 
V.  Crane,  94  App.  Div.  397.) 

§  6.  Defendant  to  be  informed  of  charge  and  of  right  to  counsel. 

The  first  duty  of  the  magistrate,  when  the  defendant  is  brought  before 
him  under  arrest,  either  with  or  without  warrant,  is  to  inform  him  of  the 
charge  against  him  and  his  right  to  the.  aid  of  counsel  in  every  stage  of 
the  proceedings.  (Code  Crim.  Pro.,  §  188.  See  Cook's  Annotated 
Criminal  Code,  p.  107.)  This  section  is  merely  a  codification  of  the 
common  law  rule  (People  v.  Molinewux,  168  N.  Y.  331),  and  is  in  terms 
applicable  only  to  proceedings  prosecuted  by  indictment  (People  v.  Cooh, 
45  Hun,  36;  People  v.  Giles,  12  App.  Div.  495;  People  v.  Burns,  19 
Misc.  680),  but  the  rule  is  applied  to  proceedings  upon  a  coroner's  inquest 
convened  to  inquire  into  a  crime  for  which  a  person  is  under  arrest,  or 
formally  accused,  and  is  called  upon  to  testify  (People  v.  Molineux,  168 
N.  Y.  331),  but  not  otherwise.     (People  v.  Strollo,  191  N.  Y.  42.) 

Not  only  must  the  defendant  be  Informed  of  his  right  to  counsel,  but  he 
must  also  have  the  opportunity  to  procure  counsel  prescribed  by  section 
189  of  the  Code  of  Criminal  Procedure,   even  though  it  requires  an 
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adjournment   of   the  examination.      (See   Cook's   Annotated    Criminal 
Code,  p.  109.) 

§  7.  Waiver  of  examination. 

Upon  the  appearance  of  counsel,  or  after  waiting  a  reasonable  time 
therefor,  the  magistrate  must  proceed  to  examine  the  case  unless  the 
defendant  waives  examination  and  elects  to  give  bail,  in  which  case  the 
magistrate  must  admit  the  defendant  to  bail  if  the  crime  is  bailable. 
(Code  Grim.  Pro.,  §  190.  See  Sutherland  v.  St.  Lawrence  County,  101 
App.  Div.  299.     See  also.  Cook's  Annotated  Criminal  Code,  p.  109.) 

§  8.  Adjournment. 

The  examination  must  be  completed  at  one  session  unless  the  magis- 
trate for  good  cause  shown  adjourns  it  (Code  Crim.  Pro.,  §  191),  and 
commits  the  defendant  for  examination,  or  discharges  him  from  custody 
upon  his  giving  bail  to  appear  during  the  examination,  or  upon  a  deposit 
of  money  to  make  sure  of  his  appearance  at  the  time  to  which  the 
examination  is  adjourned.  (Id.,  §  192.  See  Sutherland  v.  St.  Laiurence 
County,  101  App.  Div.  299;  and  see  Form  No,  33.)  If  an  adjournment 
is  had  and  bail  is  not  given  or  money  deposited  in  lieu  of  bail,  a  warrant 
of  commitment  for  examination  must  be  made  in  the  form  prescribed  by 
section  193. 

§  9.  Reading  of  depositions  and  examination  of  witnesses. 

At  the  examination  the  magistrate  must  in  the  first  place  read  to  the 
defendant  the  depositions  of  the  witnesses  examined  on  the  taking  of  the 
information,  and  if  the  defendant  requests  it,  or  elects  to  have  the 
examination,  must  summon  for  cross-examination  the  witnesses  so 
examined  if  in  the  county,  and  issue  subpoenas  for  additional  witnesses 
required  by  the  prosecutor  or  the  defendant.  (Code  Crim.  Pro.,  §  194.) 
The  witnesses  must  be  examined  in  the  presence  of  the  defendant  and  may 
be  cross-examined  in  his  behalf.  (Id.,  §  195.)  This  is  a  constitutional 
right.  (People  v.  Billis,  58  Misc.  150.  See  also,  Cook's  Annotated 
Criminal  Code,  p.  111.) 

After  the  defendant  is  given  the  opportunity  of  making  a  statement,  as 
stated  in  the  following  section,  the  magistrate  must  proceed  to  swear  and 
examine  any  witnesses  produced  by  the  defendant  (Code  Crim.  Pro.,  § 
201),  and  may  keep  the  witnesses  apart  (Id.,  §  202),  and  may  exclude 
from  the  examinations  all  persons  except  those  speciiied  in  section  203. 

The  testimony  given  by  each  witness  must  be  reduced  to  writing,  as  a 
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deposition,  by  the  magistrate,  or  under  his  direction,  and  authenticated  as 
provided  in  section  204.     (See  Form  No.  24.) 

The  magistrate  or  his  clerk  must  keep  the  depositions  taken  on  the 
information  or  on  the  examination  and  the  statement  of  the  defendant,  if 
any,  until  they  are  returned  to  the  proper  court;  and  must  not  permit 
any  person  to  inspect  them  except  the  persons  named  in  section  205 ; 
but  if  the  defendant  is  held  to  answer  the  charge,  must,  on  payment  of 
the  legal  fees,  furnish  to  the  defendant  or  his  counsel,  within  two  days 
after  demand,  a  copy  of  the  depositions  and  statement,  or  permit  either 
of  them  to  take  a  copy.  (Code  Crim.  Pro.,  §  206;  Cook's  Annotated 
Criminal  Code,  p.  115.) 

§  10.  Statement  by  defendant. 

When  the  evidence  on  the  part  of  the  people  is  closed  the  magistrate 
must  inform  the  defendant  of  his  right  to  make  a  statement  as  required 
by  section  196,  and  if  the  right  is  waived,  must  make  a  note  of  it  as 
prescribed  in  section  197.  (See  Form  No.  20.)  If  the  defendant  elects  to 
make  a  statement,  the  magistrate  must  proceed  to  take  it  in  writing, 
without  oath,  as  prescribed  in  section  198.     (See  Form  No.  21.) 

The  statement  must  then  be  read  to  the  defendant  and  corrections  and 
additions  made  until  it  is  made  conformable  to  what  he  declares  to  be 
the  truth.  (Code  Crim.  Pro.,  §  199.)  It  must  then  be  reduced  to 
writing  and  authenticated  as  provided  in  section  200.  (See  Form  No. 
22.) 

§  11.  Discharge  or  commitment  of  defendant. 

If  on  the  hearing  of  the  proofs  and  the  statement  of  the  defendant,  if 
he  has  made  one,  it  appears  either  that  a  crime  has  not  been  committed, 
or  that  there  is  not  suflBcient  cause  to  believe  the  defendant  guilty  thereof, 
the  magistrate  must  order  the  defendant  to  be  discharged,  as  directed  in 
section  207.  (See  Forms  Nos.  25,  26  and  30.)  In  such  case  a. discharge 
of  the  defendant  is  a  legal  right.  {People  ex  rel.  Brewing  Co.  v.  Lyman, 
53  App.  Div.  470.)  If,  however,  it  appear  from  the  examination  that  a 
crime  has  been  committed  and  that  there  is  sufficient  cause  to  believe 
the  defendant  guilty  thereof,  the  magistrate  must,  in  like  manner,  indorse 
on  the  depositions  and  statement,  an  order,  signed  by  him,  to  the  follow- 
ing effect:  "It  appearing  to  me  by  the  within  depositions  (and  state- 
ment, if  any),  that  the  crime  therein  mentioned  (or  any  oiher  crime, 
according  to  the  fact,  stating  generally  the  nature  tfTereof),  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe  the  within  named 
A.  B.  guilty  thereof,  I  order  that  he  be  held  to  answer  the  same."     (Code 
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Grim.  Pro.,  §  208.  See  Porm  No.  27.)  If  the  crime  is  not  bailable, 
there  should  be  added  to  the  above  indorsement  the  following  words,  or 
words  to  the  same  effect :    "  and  that  he  be  committed  to  the  sheriff  of  the 

county  of "  [or  in  the  city  and  county  of  New  York,  "  to  the 

keeper  of  the  city  prison  of  the  city  of  New  York."  J  (Code  Grim  Pro., 
§  209.  See  Porm  No.  28.)  If  the  crime  be  bailable,  and  bail  be  taken 
by  the  magistrate,  the  following  words,  or  words  to  the  same  effect,  must 
be  added  to  the  indorsement  mentioned  in  section  208 :  "  and  I  have 
admitted  him  to  bail  to  answer,  by  the  undertaking  hereto  annexed." 
(Code  Grim.  Pro.,  §  210.    See  Porm  No.  29.) 

The  authority  of  a  magistrate  to  commit,  can  only  be  exercised  if  it 
appear  (1)  that  a  crime  has  been  committed,  and  (2)  that  there  is  suffi- 
cient cause  to  believe  the  defendant  guilty  upon  the  proofs ;  and  unless  it  so 
appears  he  is  without  jurisdiction  to  commit  the  defendant.  He  has  no 
arbitrary  power.  (People  ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140; 
Matter  of  Henry,  13  Misc.  735.)  The  defendant  may  ascertain  on  liabeas 
corpus  whether  there  was  such  evidence  (Id.) ;  and  in  case  the  informa- 
tion laid  before  the  magistrate  furnished  no  legal  evidence  of  the  com- 
mission of  a  crime  by  the  defendant,  he  is  not  obliged  to  await  an 
examination  before  the  magistrate,  but  may  waive  the  provisions  of  the 
statute  for  his  benefit  and  immediately  sue  out  a  writ  of  habeas  corpus 
and  have  the  legality  of  his  detention  under  arrest  inquired  into.  (People 
ex  rel.  Perkins  v.  Moss,  187  N.  Y.  411.)  A  committing  magistrate  need 
not  exact  the  full  measure  of  proof  necessary  to  procure  a  conviction,  and 
is  obliged  to  hold  one  accused  of  crime  if  there  be  "  reasonable  ground  to 
believe  him  guilty."  (People  ex  rel.  Willett  v.  Quinlan,  150  App.  Div. 
813,  135  N.  Y.  Supp.  477.  See  also  Cook's  Annotated  Criminal  Code, 
p.  117.) 

§  12.  Bail. 

If  the  crime  with  which  the  defendant  is  charged  is  bailable,  and  the 
defendant  is  admitted  to  bail,  but  bail  has  not  been  taken,  the  order  of 
commitment  indorsed  on  the  depositions  and  statements  must  contain  the 
directions  as  to  bail  required  by  section  212  in  addition  to  the  requirements 
of  section  208.     (See  Porm  No.  31.) 

If  the  crime  charged  is  not  bailable,  or  if  the  defendant  is  admitted  to 
bail  and  bail  has  not  been  taken,  the  magistrate  must  make  out  a  commit- 
ment, signed  by  him,  with  his  name  or  office,  to  the  effect  specified  in 
section  214,  and  deliver  it,  with  the  defendant,  to  the  officer  to  whom 
he  is  committed,  or  if  that  officer  be  not  present,  to  a  peace  officer,  who 
must  immediately  deliver  the  defendant  into  the  proper  custody,  together 
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with  the  commitment.     (Code  Crim,  Pro,,  §§  213,  214;  Cook's  Annotated 
Criminal  Code,  p.  119.) 

§  13.  Undertaking  for  witnesses  to  appear. 

On  holding  the  defendant  to  answer,  the  magistrate  may  take  from  each 
of  the  material  witnesses  examined  before  him  on  the  part  of  the  people, 
a  written  undertaking,  to  the  effect  that  he  will  appear  and  testify  at  the 
court  to  which  the  depositions  and  statement  are  to  be  sent,  or  that  he  will 
forfeit  the  sum  of  $100.  (Id.,  §  215.  See  Form  No.  36.  )  This  section 
does  not  expressly  require,  or  authorize  the  magistrate  to  require,  that  a 
witness,  not  deemed  to  be  an  accomplice  of  the  defendant,  to  give  an 
undertaking  with  sureties.  An  undertaking,  without  sureties  is  a  com- 
pliance with  the  statute.  (People  ex  rel.  Troy  v.  Fettit,  19  Misc.  280.) 
But  where  the  magistrate  is  satisfied  by  proof  on  oath  that  there  is  reason 
to  believe  that  any  material  witness  examined  before  him  is  an  accom- 
plice in  the  commission  of  the  crime  charged,  he  may  order  the  witness  to 
enter  into  a  written  undertaking,  with  such  sureties,  and  in  such  sum 
as  he  may  deem  proper,  for  his  appearance  to  testify  at  the  court  to 
which  the  depositions  and  statement  are  to  be  sent.  (Code  Crim.  Pro., 
§  216.     See  Porm  No.  35.) 

Children  under  the  age  of  sixteen  years,  when  witnesses,  may  be  com- 
mitted as  provided  by  sections  486  and  487  of  the  Penal  Law,  subject  to 
the  order  of  the  trial  court.     (Code  Crim.  Pro.,  §  217.) 

A  witness  who  refuses  to  enter  into  the  undertaking  required  by  the 
magistrate  will  be  committed  to  prison  until  he  complies  or  is  discharged. 
(Code  Crim.  Pro.,  §  218.    See  Cook's  Annotated  Criminal  Code,  p.  121.) 

§  14.  Miscellaneous  matters. 

The  statute  provides  for  the  conditional  examination  of  witnesses  (Code 
Crim.  Pro.,  §  219)  ;  requires  the  keeping  of  a  "  justice's  criminal  docket," 
and  prescribes  the  manner  in  which  it  shall  be  kept;  requires  the  magis- 
trate to  return  the  depositions,  statement,  and  other  matters  (Id.  §  221) ; 
and  requires  that  every  recognizance  taken  by  any  court,  or  by  any 
magistrate,  coroner  or  other  officer,  to  appear  and  answer  at  any  court, 
and  the  complaint,  inquisition,  affidavits,  and  other  papers  upon  which 
such  recognizance  is  founded,  shall  be  filed  in  the  office  of  the  clerk  of 
the  court  at  which  the  party  is  thereby  recognized  to  appear,  within  ten 
days  after  the  same  is  so  taken.  (Id.,  §  221-a.  See  Cook's  Annotated 
Criminal  Code,  p.  123.) 

The  further  proceedings  are  not  within  the  jurisdiction  of  the  magis- 
trate, as  such,  and  need  not  be  considered  here. 
35 
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OHAPTEE  III. 

PROCEEDINGS    IN    COUETS    OF    SPECIAL    SESSIONS    AND    POLICE    COURTS. 

Section    1.  Jurisdiction  of  courts  of  special  sessions. 

2.  Removal  of  cases. 

3.  Reading  of  charge  and  plea  of  defendant. 

4.  Jury. 

5.  Punishment. 

6.  Acquittal. 

7.  Certificate  of  conviction. 

8.  Suspension  of  sentence. 

9.  Probation  officers. 

10.  Procuring  attendance  of  witnesses. 

11.  Punishing  jurors  for  non-attendance. 

12.  Bail. 

13.  Fees  of  justices  and  constables. 

14.  Special  sessions  in  New  York  City. 

§  1.  Jurisdiction  of  courts  of  special  sessions. 

Subject  to  tie  power  of  removal  provided  for  in  chapter  1  of  title  6  of 
part  1  of  the  Code  of  Criminal  Procedure,  Courts  of  Special  Sessions, 
except  in  the  city  and  county  of  New  York  and  the  city  of  Albany,  have 
in  the  first  instance  exclusive  jurisdiction  to  hear  and  determine  the  charges 
of  misdemeanor  committed  within  their  respective  counties  which  are 
enumerated  in  section  56  of  that  act.  (See  Cook's  Annotated  Criminal 
Code,  p.  39.) 

Courts  of  Special  Sessions  have  also  exclusive  jurisdiction  to  try  and 
determine,  according  to  law,  all  complaints  for  violations  of  sections 
1221,  1912  and  1913  of  the  Penal  Law.  (Code  Crim.  Pro.,  §  56-a.)  The 
offenses  so  referred  to  are  intoxication  in  a  public  place  (Penal  Law, 
§  1221) ;  procuring  liquor  for  persons  to  whom  sale  is  forbidden  by  the 
Liquor  Tax  Law  (Id.,  §  1912)  and  the  employment  by  a  common  carrier 
of  a  person  addicted  to  intoxication.     (Id.,  §  1913.) 

A  Court  of  Special  Sessions,  having  jurisdiction  in  the  place  where 
any  of  the  crimes  specified  in  section  56  of  the  Code  of  Criminal  Pro- 
cedure is  committed  has  jurisdiction  to  try  and  determine  a  complaint  for 
such  a  crime,  and  to  impose  the  punishment  prescribed,  upon  conviction, 
unless  the  defendant  obtains  the  certificate  and  gives  the  bail  mentioned 
in  section  57  of  that  act.     (Code  Crim  Pro.,  §  59.) 

A  Court  of  Special  Sessions  is  a  court  of  limited  jurisdiction  with  the 
powers  prescribed  by  the  statute.    If  a  justice  of  the  peace,  having  juris- 


PROCEEDINGS  m  COUETS  OF  SPECIAL  SESSION'S      5i7 

diction  to  issue  a  warrant  for  the  arrest  of  a  person  wko  has  committed 
in  another  town  a  misdemeanor  which  a  Court  of  Special  Sessions  has 
jurisdiction  to  try,  makes  the  warrant  returnable  before  himself,  instead 
of  before  a  magistrate  of  the  town  where  the  offense  was  committed,  and 
assumes  to  try,  convict  and  sentence  the  defendant  to  imprisonment,  disre- 
garding the  objections  of  the  defendant  to  the  jurisdiction  of  the  court,  all 
his  acts  under  the  warrant  are  without  jurisdiction  and  void,  and  render 
him  liable  to  the  defendant  in  an  action  for  false  imprisonment.  (McCarg 
V.  Burr,  106  App.  Div.  275,  186  E".  Y.  467.) 

A  Court  of  Special  Sessions  has  jurisdiction  to  try  a  case  of  petit  larceny 
when  a  first  offense,  although  the  information  does  not  charge  the  crime 
to  have  been  committed  as  a  first  oifense.  (People  v.  Johnson,  112  App. 
Div.  812.) 

The  statute  provides  specially  as  to  the  jurisdiction  of  the  Courts  of 
Special  Sessions  in  the  city  of  Brooklyn  (Code  Crim.  Pro.,  §  60) ;  in  the 
city  of  Oswego  (Id.,  §  61) ;  in  the  city  of  New  York  (Id.,  §§  64,  64-a) ; 
and  in  the  city  of  Albany  (Id.,  §§  68,  68-a.) 

Police  justices  have  such  jurisdiction,  and  such  only,  as  is  specially 
conferred  upon  them  by  statute.  The  courts  held  by  police  justices  are 
called  Police  Courts,  and  Courts  of  Special  Sessions  are  also  called  Police 
Courts,  and  are  so  designated  in  different  parts  of  the  Code.  (Id.,  §  74.) 

Unless  provision  is  otherwise  made  by  law,  a  Court  of  Special  Sessions 
must  be  held  by  one  justice  of  the  peace  of  the  town  or  city  in  which  the 
same  is  held.     (Id.,  §  62.) 

The  general  provisions  of  the  Code  should  also  be  kept  in  mind  in 
respect  to  the  subject  of  jurisdiction,  namely,  that  no  person  can  be 
punished  for  a  crime  except  upon  a  legal  conviction  in  a  court  having 
jurisdiction  thereof  (Id.,  §  3) ;  and  that  crimes  must  be  prosecuted  by 
indictment  except  as  stated  in  section  4  of  that  act,  one  of  the  exceptions 
being  "  such  crimes  as  are  hereinafter  or  in  special  statutes  specified  as 
cognizable  by  courts  of  special  sessions  and  police  courts." 

§  2.  Removal  of  cases. 

When  a  person  is  brought  before  a  magistrate  charged  with  a  crime 
triable  only  by  the  magistrate  sitting  as  a  Court  of  Special  Sessions,  it  is 
the  duty  of  the  magistrate  to  inform  the  defendant  of  his  right  to  apply 
to  the  county  judge  of  the  county  or  to  any  justice  of  the  Supreme  Court 
for  a  certificate  that  it  is  reasonable  that  such  charge  be  prosecuted  by 
indictment,  and  fixing  the  sum  in  which  the  defendant  shall  give  bail 
to  appear  before  the  grand  jury ;  and  of  his  right  to  an  adjournment  to 
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make  such  application.  (See  Code  Crim.  Pro.,  §§  57,  58.  See  Cook's 
Annotated  Criminal  Code,  p.  46.) 

If  the  defendant  asks  that  his  case  be  presented  to  the  grand  jury  the 
proceedings  must  be  adjourned  for  not  less  than  five  nor  more  than 
ten  days.  (Id.,  §  58.)  The  defendant  has  an  absolute  right  to  such 
adjournment  for  the  purpose  of  making  an  application  for  the  certificate. 
{People  V.  Crowie,  88  Hun,  498,  34  IST.  Y.  Supp.  888 ;  People  v.  Barry, 
16  App.  Div.  462.)  Both  the  right  to  an  adjournment,  and  the  right  to 
apply  for  a  certificate  that  it  is  reasonable  that  the  charge  should  be 
prosecuted  by  indictment,  are  substantial  rights  and  do  not  rest  in  the 
discretion  of  the  magistrate.  (Id.,  People  g.  Freileweh,  11  App.  Div. 
409.) 

The  application  to  the  county  judge  or  to  a  justice  of  the  Supreme  Court 
may  be  based  upon  an  affidavit  stating  the  grounds  of  the  application. 
(See  Form  ]Sio.  114.) 

At  least  three  days'  notice  of  the  time  and  place  of  the  application  for 
the  certificate  must  be  given  to  the  complainant  or  to  the  district  attorney 
of  the  county.     (Code  Crim.  Pro.,  §  57.    See  Form  JSTo.  113.) 

If  the  officer  to  whom  the  application  is  made  deems  it  "  reasonable  " 
(see  People  v.  Butts,  121  App.  Div.  226,  227),  that  the  charge  be  prose- 
cuted by  indictment,  he  will  grant  the  certificate  and  fix  the  sum  in  which 
the  defendant  shall  give  bail  to  appear  before  the  grand  jury.  (See 
FormlSTo.  115.) 

The  granting  of  the  certificate  is  largely  discretionary,  and  the  reasons 
which  would  justify  it  must  be  something  more  than  a  preference  of  the 
defendant  for  a  jury  trial.  Facts  must  be  brought  to  the  attention  of 
the  judge  to  whom  the  application  is  made  tending  to  show  that  the 
case  is  of  an  exceptional  character,  and  that  for  some  special  reason  the 
defendant  cannot  have  a  fair  trial  in  the  Court  of  Special  Sessions,  or 
that  there  are  exceptional  features  in  the  case  which  render  it  desirable  and 
proper  that  the  action  should  be  tried  before  a  jury  rather  than  by  a 
Court  of  Special  Sessions.  (See  People  v.  Levy,  24  Misc.,  469,  53  ]^.  Y. 
Supp.  643 ;  People  v.  Wade,  26  Misc.  585 ;  People  v.  Rosenberg,  59  Misc. 
342.) 

If  the  certificate  is  granted,  on  filing  it  with  the  magistrate,  and  giving 
the  bail  as  therein  specified,  all  proceedings  before  the  magistrate  shall  be 
stayed;  and  he  shall,  within  five  days  thereafter,  make  a  return  to  the 
district  attorney  of  the  county  of  all  proceedings  had  before  him  upon 
the  charge,  together  with  such  certificate  and  the  undertaking  given  by 
the  defendant  thereon,  and  the  district  attorney  shall  present  such  charge 
to  the  grand  jury.     (Code  Crim.  Pro.,  §  57.) 
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If  the  certificate  is  not  filed  with  the  magistrate  on  or  before  the 
adjourned  day  and  bail  given  as  therein  prescribed,  the  magistrate  must 
proceed  with  the  trial.    (Id.,  §  58.) 

§  3.  Reading  of  charge  and  plea  of  defendant. 

When  the  defendant  is  brought  before  the  magistrate  upon  a  warrant 
issued  upon  the  information  of  the  prosecutor  and  depositions  of  his 
witnesses,  if  any,  the  first  proceeding  then  to  be  had  is  the  "  arraignment," 
that  is,  the  reading  of  the  charge  to  the  defendant  and  his  pleading  thereto. 
(See  Code  Crim.  Pro.,  §  699.  See  Cook's  Annotated  Criminal  Code,  p. 
424.)  The  requirements  of  section  699  of  the  Criminal  Code  cannot  be 
waived.  {People  ex  rel.  Hall  v.  Munson,  83  Misc.  308.)  The  practice  and 
procedure  in  the  taking  of  the  information  and  depositions  and  the  issuing 
of  the  warrant  have  been  noticed  in  a  preceding  article.  When  the  de- 
fendant on  being  before  the  magistrate,  requests  a  trial  by  a  Court  of 
Special  Sessions,  the  preliminary  examination  of  the  case  is  dispensed 
with.     (Id.,  §  732.) 

The  justice  sits  as  a  Court  of  Special  Sessions  when  the  defendant  is 
brought  before  him,  but  does  not  act  as  a  court  when  he  receives  the 
information  and  issues  the  warrant.  {People  ex  rel.  Kenney  v.  Cornell,  6 
Misc.  568.)  He  holds  a  Court  of  Special  Sessions  commencing  with  and 
including  the  arraignment,  down  to  and  including  the  rendering  of 
judgmtent. 

The  magistrate  should  be  careful  to  inform  the  defendant  of  every 
right  to  which  he  is  entitled,  and  especially  of  his  right  to  apply  for  a 
certificate  that  it  is  reasonable  that  the  charge  against  him  be  prosecuted 
by  indictment  as  required  by  section  58.  It  is  to  be  presumed  that  the 
magistrate  informed  the  defendant  of  his  right  to  the  aid  of  counsel  in 
every  stage  of  the  proceedings  when  brought  before  him  upon  arrest, 
as  required  by  section  188 ;  it  is,  however,  advisable  for  the  court  to 
inform  the  defendant  of  the  right  and  allow  him  time  to  procure  counsel, 
and  have  the  facts  relating  thereto  noted  in  his  minutes.  The  minutes  of 
the  justice  should  show  that  all  the  statutory  provisions  have  been  strictly 
complied  with. 

The  defendant  may  plead  the  same  pleas  as  upon  an  indictment  as 
provided  in  section  332.  His  pleas  must  be  oral  and  entered  upon  the 
minutes  of  the  court.     (Code  Crim,  Pro.,  §  TOO.) 

Sections  332  to  342  inclusive  apply  as  far  as  may  be  to  proceedings  in 
all  Courts  of  Special  Sessions  or  Police  Courts.  (Id.,  §  62.)  In  making 
the  application  the  word  "  information  "  should  be  deemed  substituted 
for  the  word  "  indictment "  used  in  the  statute. 
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There  are  three  kinds  of  pleas  to  an  indictment :  (1)  A  plea  of  guilty; 
(2)  a  plea  of  not  guilty;  and  (3)  a  plea  of  a  former  judgment  of  con- 
viction or  acquittal  of  the  crime  charged,  which  may  be  pleaded  either 
with  or  without  the  plea  of  not  guilty.     (Code  Grim.  Pro.,  §  332.) 

The  plea  must  be  entered  in  substantially  the  following  form : 

(1)  If  the  defendant  plead  guilty  to  the  crime  charged  in  the  indict- 
ment, "  the  defendant  pleads  that  he  is  guilty."  (2)  If  he  pleads  guilty 
to  any  lesser  crime  than  that  charged  in  the  indictment,  "  the  defendant 

pleads  guilty  to  the  crime  of "  (naming  it).     (3)   If  he 

pleads  not  quilty,  "  the  defendant  pleads  not  guilty."  (4)  If  he  pleads 
a  former  conviction  or  acquittal,  "  the  defendant  pleads  that  he  has 
already  been  convicted  (or  acquitted  as  the  case  may  be)   of  the  crime 

charged  in  this  indictment,  by  the  judgment  of  the  court  of 

(naming  it)    rendered  at   (naming  the  place)    on  the    day  of 

"     (Id.,  §  334.) 

A  plea  of  guilty  can  only  be  put  in  by  the  defendant  himself  in  open 
court,  except  upon  indictment  against  a  corporation,  in  which  case  it  may 
be  put  in  by  counsel.     (Id.,  §  335.) 

The  court  may  in  its  discretion,  at  any  time  before  judgment  on  a  plea 
of  guilty,  permit  it  to  be  withdrawn,  and  a  plea  of  not  guilty  substituted. 
(Id.,  §  337.) 

The  plea  of  not  guilty  is  a  denial  of  every  material  allegation  in  the 
indictment  (Id.,  §  338) ;  and  all  matters  of  fact,  tending  to  establish  a 
defense,  other  than  a  plea  of  former  judgment  of  conviction  or  acquittal, 
may  be  given  in  evidence  under  the  plea  of  not  guilty.     (Id.,  §  339.) 

If  the  defendant  refuses  to  answer  an  indictment  by  demurrer  or  plea, 
a  2)lea  of  not  guilty  must  be  entered.     (Id.,  §  342.) 

§  4.  Jury. 

Upon  a  plea  other  than  a  plea  of  guilty,  if  the  defendant  do  not 
demand  a  trial  by  jury,  the  court  must  proceed  to  try  the  issue.  (Id., 
§  701.)  Before  the  court  hears  any  testimony  upon  the  trial,  the  defend- 
ant may  demand  a  trial  by  jury.     (Id.,  §  702.) 

When  a  jury  trial  is  demanded  a  jury  must  be  summoned  as  provided 
in  sections  703  and  704  (see  Form  ISTo.  116),  and  a  proper  return  made  by 
the  oiBcer  who  summoned  the  jurors.  (See  Form  'No.  117.)  The  jury 
for  the  trial  of  the  issue  will  then  be  drawn  as  directed  in  sections 
706.  706,  and  708.     (See  Cook's  Annotated  Criminal  Code,  p.  428.) 

The  same  challenges  may  be  taken  by  either  party,  to  the  panel  of 
jurors,  or  to  an  individual  juror  as  on  the  trial  of  an  indictment  for  a 
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misdemeanor,  so  far  as  applicable ;  and  the  challenge  must  in  all  cases  be 
tried  by  the  court.  (Code  Crim.  Pro.,  §  707.)  The  provisions  of  the 
statute  in  respect  to  challenges  are  contained  in  sections  359  to  387, 
inclusive,  of  the  Code  of  Criminal  Procedure,  and  are  made  applicable  to 
Courts  of  Special  Sessions  by  section  62  of  that  act. 

A  challenge  to  the  panel  is  not  of  as  frequent  occurrence  as  a  challenge 
to  individual  jurors,  and  is  governed  by  sections  360  to  368  inclusive. 

Before  a  juror  is  called,  the  defendant  must  be  informed  by  the  court, 
or  under  its  direction,  that  if  he  intend  to  challenge  an  individual  juror, 
he  must  do  so  vehen  the  juror  appears  and  before  he  is  sworn.  (Code 
Crim.  Pro.,  §  369.)  The  challenge  to  the  individual  juror  may  be 
peremptory  or  for  cause.  (Id.,  §  370.)  But  five  peremptory  challenges 
are  allovred  to  each  party.  (Id.,  §  373.)  When  six  jurors  appear  and 
are  accepted  they  form  the  jury  (Id.,  §  710),  and  the  court  must  then 
swear  the  jury  in  the  form  prescribed.  (Id.,  §  711.)  After  the  jury  are 
sworn  they  must  sit  together  and  hear  the  proofs  and  allegations  of  the 
parties,  which  must  be  delivered  in  public  and  in  the  presence  of  the 
defendant.     (Id.,  §  712.) 

The  trial  should  proceed  in  the  order  prescribed  by  section  388  of  the 
Code  of  Criminal  Procedure,  which,  with  the  sections  following,  including 
the  section  relating  to  polling  the  jury  (§  450),  apply  to  Courts  of  Special 
Sessions.     (Id.,  §  62.) 

The  jury  may  either  decide  in  court  or  retire ;  and  if  they  do  not 
immediately  agree  an  officer  must  be  sworn  to  attend  them,  as  prescribed  in 
section  713,  where  the  form  of  oath  is  given. 

When  the  jury  have  agreed  on  their  verdict  they  must  deliver  it 
publicly  to  the  court,  and  the  court  must  enter  it  on  its  minutes.  Id., 
§  714.)  The  jury  cannot  be  discharged  after  the  cause  is  submitted  to 
them  until  they  have  agreed  upon  their  verdict,  unless,  for  some  cause 
within  the  meaning  of  sections  428  and  429,  the  court  sooner  discharges 
them.     (Id.,  §715.) 

The  causes  which  will  justify  the  court  in  discharging  the  jury  before 
agreement  are  as  follows:  (1)  Upon  the  occurrence  of  some  injury  or 
casualty  affecting  the  defendant,  the  jury  or  some  of  them,  or  the  court, 
rendering  it  inexpedient  to  keep  them  longer  together;  or  (2)  when  after 
the  lapse  of  such  time  as  shall  seem  reasonable  to  the  court,  they  shall 
declare  themselves  unable  to  agree  upon  a  verdict;  or  (3)  wheti,  with  the 
leave  of  the  court,  the  public  prosecutor  and  the  counsel  for  the  defend- 
ant consent  to  such  discharge.  (Id.,  §  428.)  Whenever  the  jury  is  dis- 
charged without  a  verdict,  the  reason  for  the  discharge  must  be  entered 
on  the  minutes.     (Id.,  §  429.)     The  court  may  proceed  again  to  the- trial. 
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in  the  same  manner  as  upon  the  first  trial,  and  so  on  until  a  verdict  is 
rendered.     (Id.,  §  716.    See  Cook's  Annotated  Criminal  Code,  p.  430. ) 

§  5.  Punishment. 

When  the  defendant  pleads  guilty,  or  is  convicted  either  by  the  court 
or  by  a  jury,  the  court  must  render  judgment  thereon,  of  fine  or  imprison- 
ment, or  both  as  the  case  may  require;  but 'the  fine  cannot  exceed  fifty 
dollars,  nor  the  imprisonment  six  months.  (Id.,  §  717.  See  Cook's 
Annotated  Criminal  Code,  p.  430.) 

A  Court  of  Special  Sessions  is  a  court  of  limited  jurisdiction,  and  the 
limit  of  its  power  to  punish  is  prescribed  by  the  section  last  cited.  (People 
y.Pe  Graff,  56  Misc.  429;  People  v.  Carter,  48  Hun,  165 ;  People  ex  rel. 
Stolces  V.  Risley,  38  Hun,  280;  People  ex.  rel.  Kane  v.  Sloane,  98  App. 
Div.  450,  455  ;  People  v.  Schermerhom,  59  Misc.  146 ;  People  v.  Henschel, 
35  N.  Y.  St.  Eep.  275.)  If  the  fine  imposed  is  for  a  greater  sum  than 
a  Court  of  Special  Sessions  is  authorized  to  impose,  the  sentence  is 
absolutely  void  and  the  judgment  entered  thereon  unauthorized.  (Id.) 
But  a  judgment  that  the  defendant  pay  a  fine  may  also  direct  that  he  be 
imprisoned  until  the  fine  be  satisfied;  specifying  the  extent  of  the  im- 
prisonment, which  cannot  exceed  one  day  for  every  one  dollar  of  the 
fine.     (Code  Crim.  Pro.,  §  718.) 

If  the  judgment  is  to  pay  a  fine  and  that  the  defendant  be  imprisoned 
until  it  is  paid,  the  court  upon  imposing  sentence  may  direct  that  the 
execution  of  the  sentence  of  imprisonment  be  suspended  for  such  period  of 
time,  and  on  such  terms  and  conditions  as  it  shall  determine,  and  shall  place 
such  defendant  on  probation  under  the  charge  and  supervision  of  a  pro- 
bation officer  during  such  suspension,  provided,  however,  that  upon  pay- 
ment of  the  fine  being  made,  the  judgment  shall  be  satisfied  ■  and  the 
jirobation  cease.  The  court  may,  upon  consent  of  the  defendant  and  as 
one  of  the  conditions  of  suspension  of  sentence,  or  of  probation,  require 
him  while  under  suspended  sentence  or  on  probation  to  make  restitution 
or  reparation  to  the  aggrieved  parties  in  an  amount  to  be  fixed  by  the  court, 
not  to  exceed  the  actual  losses  or  damages  caused  by  his  offense;  or  the 
court  may  require  the  defendant  while  under  suspension  of  sentence  or 
on  probation  to  support  his  children."    (Code  Crim.  Pro.,  §  483,  subd.  2.) 

§  6.  Acquittal. 

If  the  defendant  is  acquitted  either  by  the  court  or  jury  he  must  be 
immediately  discharged ;  and  if  the  court  certify  or  the  jury  find  that  the 
prosecution  was  malicious  or  without  probable  cause  the  court  must  order 
the  prosecutor  to  pay  the  costs  of  the  proceedings,  or  to  give  satisfactory 
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security,  by  a  written  undertaking,  with  one  or  more  sureties,  to  pay 
the  same  to  the  county  within  thirty  days  after  the  trial.  (Id.,  §  719. 
For  form  of  the  order  see  Form  No.  118.)  If  the  prosecutor  do  not  pay 
the  costs  or  give  security  therefor  the  court  may  enter  judgment  against 
him  as  provided  in  section  720.     (See  Form  No.  119.) 

§  7.  Certificate  of  conviction. 

When  a  conviction  is  had  upon  a  plea  of  guilty,  or  upon  a  trial,  the 
court  must  make  and  sign  a  certificate  in  substantially  the  form  pre- 
scribed by  section  721,  making  the  change  directed  by  section  722  if  the 
defendant  has  pleaded  guilty.  The  certificate  must  be  filed  in  the  office 
of  the  county  clerk  within  twenty  days  after  the  conviction,  and  the 
certificate  or  a  certified  copy  thereof  Is  conclusive  evidence  of  the  facts 
stated  therein.  (Code  Crim.  Pro.,  §§  723,  724.)  The  judgment  must  be 
executed  by  the  sheriff  of  the  county,  or  by  a  constable,  marshal  or  police- 
man of  the  city,  village  or  town  in  which  the  conviction  is  had,  upon  re- 
ceiving a  copy  of  the  certificate  certified  by  the  court  or  the  county 
clerk.     (Id.,  725.     See  Cook's  Anotated  Criminal  Code,  pp.  433-436.) 

The  requirement  that  the  certificate  shall  briefly  designate  the  offense 
is  substantially  and  suificiently  complied  with  by  stating  the  crime 
according  to  its  statutory  definition.  {People  v.  Johnson,  110  N.  Y.  134; 
People  ex  rel.  Allen  v.  Hagan,  170  N.  T.  46;  Matter  of  Bartholomew, 
106  App.  Div.  371;  Peple  ex  rel.  Bidwell  v.  Pitts,  111  App.  Div.  319; 
People  ex  rel.  Dinsmore  v.  Keeper  of  Penitentiary,  125  App.  Div.  137; 
People  ex  rel.  Byan  v.  Wehster,  86  Hun,  68.)  A  s^ibstantial  compliance 
with  the  statute  in  the  certificate  of  conviction  is  all  that  is  required. 
{People  ex  rel.  Cook  v.  Pitts,  111  App.  Div.  321.)  But  the  statute  is 
not  complied  with  where  the  certificate  does  not  designate  the  offense, 
and  merely  states  the  conviction  as  for  a  violation  of  a  specified  section 
of  the  Penal  Law  that  refers  to  a  number  of  different  or  distinct  acts, 
some  of  which  are  or  may  be  lawful,  some  of  which  are  felonies,  and 
others  the  subject  of  merely  civil  penalties.  {People  ex  'rel.  Allen  v. 
Hagan,  170  N.  Y.  46.) 

The  statue  does  not  require  that  any  judgment  should  be  entered  in 
the  minutes  of  the  court.  There  is  but  one  mode  of  rendering  judgment 
and  that  is  by  pronouncing  sentence,  and  there  is  but  one  record  of  the 
judgment  and  that  is  the  certificate  of  the  sentence  pronounced.  {People 
ex.  rel.  Cool  v.  Smith,  28  N.  Y.  St.  Kep.  306,  308.)  The  certified  copy 
of  the  certificate  under  which  the  defendant  is  held  is  a  commitment. 
{People  ex  rel.  Dinsmore  v.  Keeper  of  Penitentiary,  125  App.  Div.  137.) 
A  failure  to  state  in  the  certificate  the  time,  or  the  place,  or  the  person 


554  CKIMINAL  ACTIOJiTS  AND  PEOCEEDIjSTGS. 

from  whom  a  larceny  was  committed,  or  that  it  was  committed  in  the 
county,  does  not  render  the  certificate  defective.  (People  ex  rel.  Sullivan 
X.  Sloan,  39  App.  Div.  265;  People  ex  rel.  Bidwell  v.  Pitts,  111  App. 
Div  319.) 

§  8.  Suspension  of  sentence. 

Section  2188  of  the  Penal  Law  provides  as  follows: 

"  The  several  sections  of  this  chapter  which  declare  certain  crimes 
to  be  punishable  as  therein  mentioned  devolve  a  duty  upon  the  court  or 
magistrate  authorized  to  pass  sentence  to  determine  and  impose  the 
punishment  prescribed;  but  a  court  or  magistrate  authorized  to  impose 
sentence  upon  conviction  of  any  crime  not  punishable  by  death  or  life 
imprisonment,  or  in  any  ease  of  juvenile  delinquency,  or  in  any  other 
proceeding  of  a  criminal  nature,  whether  the  defendant  has  previously 
been  convicted  of  a  crime  or  not,  may  suspend  sentence  or  impose  sentence 
and  suspend  the  execution  of  the  whole  or  a  part  of  the  judgment  and 
may  in  either  case  place  the  defendant  on  probation  in  accordance  with 
the  provisions  of  section  eleven-a  of  the  code  of  criminal  procedure.  No 
provision  of  this  chapter  or  of  the  code  of  criminal  procedure  or  of  any 
general  statute  shall  be  construed  to  prevent  the  court  or  magistrate 
authorized  to  impose  sentence  from  exercising  discretion  to  suspend  sen- 
tence or  suspend  the  execution  of  the  whole  or  a  part  of  the  judgment 
or  to  place  on  probation  as  hereinabove  provided.  If  sentence  shall  have 
been  suspended  or,  if  sentence  shall  have  been  imposed  and  execution  of 
the  whole  or  a  part  of  the  judgment  shall  have  been  suspended,  at  any 
time  thereafter  within  the  longest,  period  for  which  a  defendant  might 
have  been  committed  in  the  first  instance  or,  if  the  defendant  is  on  pro- 
bation and  the  period  of  probation  exceeds  the  period  for  which  the  de- 
fendant might  have  been  sentenced,  at  any  time  while  the  defendant  re- 
mains on  probation,  the  court  or  magistrate  having  jurisdiction  may  issue 
process  for  the  rearrest  of  the  defendant,  and  when  such  defendant  is 
arraigned  may,  if  sentence  shall  have  been  suspended,  impose  any  sentence 
or  make  any  commitment  which  might  have  been  imposed  or  made  at  the 
time  of  conviction  or  may,  if  sentence  shall  have  been  imposed  and  execu- 
tion of  the  whole  or  a  part  of  the  judgment  suspended,  revoke  the  order  sus- 
pending execution  of  judgment  and  order  executed  the  judgment  or  the 
part  thereof  the  execution  of  which  shall  have  been  suspended  or  may 
modify  the  judgment  so  as  to  provide  for  the  imposition  of  any  punish- 
men  which  might  have  been  imposed  at  the  time  of  conviction." 

The  power  to  suspend  sentence  existed  and  was  recognized  and  exer- 
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cised  at  common  law  from  the  earliest  times.     (See  People  ex  rel.  Forsyth 
V.  Court  of  Sessions,  141 IST.  Y.  288,  293.) 

Section  470-a  of  the  Code  of  Criminal  Procedure  provides  that : 

"  If,  after  a  plea  or  verdict  of  guilty  or  after  a  verdict  against  the 
defendant  upon  a  plea  of  former  conviction  or  acquittal,  sentence  shall  have 
been  suspended,  the  court  may  impose  any  sentence  or  make  any  commit- 
ment which  might  have  been  imposed  or  made  at  the  time  of  conviction. 
If  sentence  shall  have  been  imposed  and  execution  of  the  whole  or  a  part  of 
the  judgment  suspended,  the  court  may  revoke  the  order  suspending  exe- 
cution of  judgment  and  order  executed  the  judgment  or  the  part  thereof 
the  execution  of  which  shall  have  been  suspended  or  may  modify  the 
judgment  so  as  to  provide  for  the  imposition  of  any  punishment  which 
might  have  been  imposed  at  the  time  of  conviction. 

"  The  court  may  impose  sentence  or  order  judgment  executed  with 
or  without  modification  as  hereinabove  provided  at  any  time  after  such 
suspension  of  sentence  or  suspension  of  execution  of  judgment  within  the 
longest  period  for  which  the  defendant  might  have  been  sentenced  or,  if 
the  defendant  is  on  probation  and  the  period  of  probation  exceeds  the 
period  for  which  the  defendant  might  have  been  sentenced,  at  any  time 
while  the  defendant  remains  on  probation;  but  not  after  the  expiration 
of  such  period  or  periods,  unless  the  defendant  shall  have  been  convicted 
of  another  crime  committed  during  such  period." 

And  section  4'rO-b  provides :  "  If  judgment  be  not  pronounced  as  in  the 
last  section  provided,  nevertheless : 

"  1.  For  the  purpose  of  indictment  and  conviction  of  a  second  ofFense, 
the  plea  or  verdict  and  suspension  of  sentence  or  suspension  of  execution 
of  the  whole  or  a  part  of  the  judgment  after  sentence  shall  be  regarded 
as  a  conviction,  and  shall  be  pleaded  according  to  the  fact. 

"  2.  The  said  plea  or  verdict  and  suspension  of  sentence  or  suspension 
of  execution  of  the  whole  or  a  part  of  the  judgment  after  sentence  may  be 
proved  in  the  manner  provided  by  statute  for  proving  a  conviction  for  the 
purpose  of  affecting  the  weight  of  the  defendant's  testimony  in  any  action 
or  proceeding,  civil  or  criminal," 


§  9.  Probation  officers. 

The  statute  authorizes  the  appointment  of  probation  officers  by  the 
magistrates  of  the  courts  having  original  jurisdiction  of  criminal  actions 
and  prescribes  the  duties  of  the  probation  officers,  (Code  Crim.  Pro,, 
§  11-a.    See  Cook's  Annotated  Criminal  Code,  p.  17.) 
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§  10.  Procuring  attendance  of  witnesses. 

The  court  may  issue  subpoenas  for  witnesses  as  provided  in  section  608 
and  punish  disobedience  thereof  as  provided  in  section  619.  (Code  Crim. 
Pro.,  §  729.)  The  statute  prescribes  the  form  of  the  subpcena.  (Id., 
§  612.    See  Form  No.  106.) 

If  a  chattel,  books,  papers  or  documents  is  required,  a  direction  to  the 
following  effect  must  be  countained  in  the  subpoena :  "  and  you  are 
required  to  bring  with  you  the  following  "  [describe  intelligbly  the  chattels, 
books,  papers  or  documents  required.]  (Code  Crim.  Pro.,  §  613.  See 
Form  No.  107.  The  subpcena  will  be  served  by  a  peace  officer  who  will 
make  a  written  return  of  service.  (Code  Crim.  Pro.,  §  614.  See  Form 
No.  108.)  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn  or  to 
testify,  may  be  punished  by  the  court  or  magistrate  as  for  a  criminal 
contempt  in  the  manner  provided  in  the  Judiciary  Law.  (Code  Crim. 
Pro.,  §  619.) 

No  fees  are  payable  to  a  witness  for  his  services  or  attendance  in  a 
Court  of  Special  Sessions.     (Id.,  §  731.) 

§  11.  Punishing  jurors  for  nonattendance. 

If  a  person  summoned  as  a  juror  fail  to  appear,  he  may  be  punished 
by  a  fine  not  exceeding  five  dollars  imposed  by  the  court,  by  an  order 
entered  in  his  minutes.  The  order  is  deemed  a  judgment,  in  all  respects, 
in  favor  of  the  poor  of  the  town  or  city.  (Code  Crim.  Pro.,  §  730.)  No 
fees  are  payable  to  a  juror  for  his  services  or  attendance  in  a  Court  of 
Special  Sessions.     (Id.,  §  731.) 

§  12.  Bail". 

During  the  time  allowed  to  the  defendant  to  give  bail,  and  until  judg- 
ment is  given,  he  may  be  continued  in  the  custody  of  the  officer,  or  com- 
mitted to  the  jail  of  the  county  to  answer  the  charge  as  the  magistrate 
may  direct.  (Code  Crim.  Pro.,  §  733.)  A  commitment  will  be  in  the 
form  given  in  section  734,  and  executed  as  directed  in  section  735,  The 
statute  prescribes  when,  how  and  by  whom  bail  may  be  taken,  the  form  of 
the  undertaking,  and  the  effect  and  consequences  of  a  failure  of  the 
defendant  to  appear.     (Id.,  §§  736-740.) 

§  13.  Fees  of  justices  and  constables. 

The  fees  of  a  justice  of  the  peace  in  a  criminal  case  are  specified  in 
section  740-a  of  the  Code  of  Criminal  Procedure,  and  the  fees  of  a  con- 
stable in  a  criminal  case  are  stated  in  section  740-b  of  that  act.  (See 
Cook's  Annotated  Criminal  Code,  pp.  439-441.) 
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§  14.  Special  sessions  in  New  York  City. 

The  offenses  over  which  Courts  of  Special  Sessions  in  the  city  of  New 
York  have  jurisdiction  are  enumerated  in  the  Greater  New  York  Charter 
[(Greater  N.  Y.  Charter,  §  1409 ;  Code  Crim.  Pro.,  §  64.  See  Cook's  Anno- 
tated Criminal  Code,  pp.  51-52)  ;  but  the  legislative  authority  conferred 
upon  the  court  with  reference  to  the  arraignment  of  the  defendant,  the 
plea  and  the  trial  is  that  contained  in  the  Code  of  Criminal  Procedure 
regulating  the  authority  of  Special  Sessions  generally  throughout  the 
State  {People  v.  Harbor,  100  App.  Div.  317,  322;  Code  Crim.  Pro., 
§  741),  with  the  exceptions  mentioned  in  section  741  of  that  act.  (See 
Cook's  Annotated  Criminal  Code,  pp.  442-445.) 

For  the  purpose  of  the  administration  of  criminal  justice  the  city  is 
divided  into  two  divisions  (Greater  N.  Y.  Charter,  §  1390),  and  the 
Court  of  Special  Sessions  of  either  of  the  two  divisions  must  be  held  by 
three  of  the  justices  of  the  court.  (Id.,  §  1408.)  The  justices  of  the 
first  and  second  divisions  respectively  appoint  a  clerk  and  deputy  clerk  of 
the  court  and  necessary  oflScers  and  attendants.  (Id.,  §  1407.)  The 
justices  of  the  courts  are  magistrates,  and  have  and  exercise  all  the 
jurisdiction  and  powers  conferred  by  law  upon  magistrates  which  are  not 
inconsistent  with  the  charter.  (Id.,  §  1411.)  There  are  certain  pro- 
visions in  the  charter  of  the  city  relating  to  methods  of  procedure  in 
Courts  of  Special  Sessions  designed  to  conform  them  to  those  in  the  Courts 
of  General  Sessions.  (Id.,  §§  1410,  1412.)  All  trials  in  these  courts 
are  without  a  jury.  (Id.,  §  1410.)  This  is  not  in  violation  of  the 
Constitution,  as  a  person  accused  of  a  misdemeanor  has  no  constitutional 
right  to  a  trial  by  jury.  (People  ex  rel  Murray  v.  Justices,  74  N.  Y. 
406 ;  People  ex  rel.  Comaford  v.  Butcher,  83  IST.  Y.  240 ;  People  v.  Stein, 
80  App.  Div.  357 ;  People  ex  rel.  Burns  v.  Flaherty,  119  App,  Div.  462.) 

All  sessions  of  the  court  are  attended  by  the  district  attorney  of  the 
county  in  person  or  by  an  assistant  (Greater  N.  Y.  Charter,  §  1415) ;  and 
all  criminal  actions  in  these  courts,  except  in  the  parts  devoted  to  the 
trial  of  children  under  sixteen  years  of  age  and  known  as  Children's 
Courts,  must  be  prosecuted  by  information  made  and  signed  by  the  district 
attorney  in  substantially  the  form  prescribed  by  section  742  of  the  Code  of 
Criminal  Procedure.  The  duties  of  the  district  attorney  are  defined  by 
section  743  of  that  act.  (See  People  v.  Spier,  120  App.  Div.  786.)  The 
court  may  send  its  process  and  other  mandates  in  any  matter  of  which 
it  has  jurisdiction  into  any  county  of  the  State  for  service  or  execution 
in  like  manner  and  with  the  same  force  and  effect  as  similar  process  or 
mandates  of  the  Court  of  General  Sessions  of  the  city  and  county  of  New 
York,  and  of  County  Courts  in  counties  other  than  New  York,  as  pro- 
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vided  by  the  Code;  and  particularly  to  compel  the  attendance  of  -wit- 
nesses, to  order  the  conditional  examination  of  witnesses,  without  the  State, 
to  inquire  into  the  insanity  of  a  defendant  and  to  dismiss  the  prosecu- 
tion of  an  action  in  like  manner  as  the  prosecution  of  actions  by  indict- 
ment may  be  dismissed  conformably  to  the  provisions  of  title  twelve  of 
part  four  of  the  Code  of  Criminal  Procedure.     (Code  Crim.  Pro.,  §  64.) 

The  clerk  of  the  court  signs  the  subpcenas  for  witnesses  and  the  certifi- 
cate of  the  judgment,  and  enters  all  the  proceedings  of  the  court  and  the 
sentences  upon  conviction  in  a  book  of  minutes,  and,  when  necessary, 
certifies  the  proceedings  of  the  court.  (Id.,  §  744.)  No  transcript  of  a 
conviction  had  in  this  court  need  be  certified  or  filed;  but  a  copy  of  the 
minutes  of  the  conviction,  certified  by  the  clerk,  is  conclusive  evidence  of 
the  facts  contained  therein.     (Id.,  §  746.) 

The  statute  prescribes  the  procedure  on  appeals  from  Courts  of  Special 
Sessions.  (Id.,  §§  749-772.  See  Cook's  Annotated  Criminal  Code,  pp. 
446-455.) 


PART  IV. 

THE   CODE   OF   CRIMINAL  PEOCEDUEE   WITH  FOEMS. 

(Explanatory  Note. —  The  following  pages  contain  such  portions 
only  of  the  Code  of  Criminal  Procedure  as  are  applicable,  in  whole  or  in 
part,  to  criminal  actions  or  proceedings  in  Courts  of  Special  Sessions  or 
Police  Courts,  or  before  magistrates.  These  provisions  form  a  part  of 
chapter  442  of  the  laws  of  1881,  entitled  "  An  Act  to  establish  a  Code  of 
Criminal  Procedure,"  and,  as  here  given,  embrace  all  amendments 
thereto,  including  those  passed  in  1909.  The  divisions  into  parts,  titles, 
chapters  and  sections  are  those  of  that  act.  Forms  adapted  to  the  pro- 
cedure prescribed  are  placed  immediately  after  the  Code  provisions. ) 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows: 

AN  ACT  TO  ESTABLISH  A  CODE  OF  CRIMINAL  PROCEDURE. 

PBELIMINABY  PROVISIONS. 

Section    1.  Title  of  the  Code. 

2.  Divisions  of  the  Code. 

3.  No  person  punishable  but  on  legal  conviction. 

4.  Crimes,  how  prosecuted. 

5.  Criminal  action  defined. 

6.  Parties  to  a  criminal  action. 

7.  The  party  prosecuted  linown  as  defendant. 

8.  Rights  of  defendant  in  a  criminal  action. 

9.  Second  prosecution  for  the  same  crime  prohibited. 

10.  No  person  to  be  a  witness  against  himself  in  a  criminal  action  or  to  be 

unnecessarily  restrained. 
10a.  Searching  prisoners. 

10b.  Prisoners  brought  into  court  without  habeas  corpus. 
10c.  Disposition  of  fines  imposed  for  violation  of  laws  relating  to  the  game 

of  policy. 

§    1.    Title  of  the  Code. 

This  act  shall  be  known  as  the  Code  of  Criminal  Procedure  of  the  State  of  New  York. 

§   Z.   Divisions  of  the  Code. 

This  Code  is  divided  into  six  parts.     The  first  relates  to  the  courts  having  original 
jurisdiction  in  criminal  action; 

The  second  relates  to  the  prevention  of  crime ; 

The  third  relates  to  the  judicial  proceedings  for  the  removal  of  public  oflScers  by 
impeachment  or  otherwise; 

The  fourth  relates  to  the  proceedings  in  criminal  actions  prosecuted  by  indictment; 

The  fifth  relates  to  proceedings  in  special  sessions  and  police  courts; 

The  sixth  relates  to  special  proceedings  of  a  criminal  nature. 
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§    3.    No  person  pnnishable  but  on  legal  conviction. 

No  person  can  be  punished  for  a  crime  except  upon  legal  conviction  in  a  court  having 
jurisdiction  thereof. 

§   4.    Crimes,  how  prosecuted. 

A  crime  must  be  prosecuted  by  indictment,  except: 

1.  Where  proceedings  are  had  for  the  removal  of  a,  civil  officer  of  the  state  on 
impeachment  by  the  assembly  for  willful  or  corrupt  misconduct  in  office; 

2.  Where  proceedings  are  had  for  the  removal  of  justices  of  the  peace,  police  justices 
and  justices  of  justices'  courts  and  their  clerks; 

3.  A  crime  arising  in  the  militia  when  in  actual  service,  and  in  the  land  and  naval 
forces  in  time  of  war,  or  which  this  state  may  keep  with  the  consent  of  congress  in 
time  of  peace; 

4.  Such  crimes  as  are  hereinafter  or  in  special  statutes  specified  as  cognizable  by 
courts  of  special  sessions  and  police  courts. 

§    5.    Criminal  action  defined. 

The  proceeding,  by  which  a  party  charged  with  a  crime  is  accused  and  brought  to 
trial  and  punishment,  is  known  as  a  criminal  action. 

§    6.    Parties  to  a,  criminal  action. 

A  criminal  action  is  prosecuted  in  the  name  of  the  people  of  the  State  of  New  York, 
as  plaintiffs,  against  the  party  charged  with  crime. 

§    7.    The  party  prosecuted  knoirn  as  defendant. 

The  party  prosecuted  in  a  criminal  action  is  designated  in  this  code  as  the  defendant. 

§    8.    Rights  of  defendant  in  a  criminal  action. 

In  a  criminal  action  the  defendant  is  entitled: 

1.  To  a  speedy  and  public  trial; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  he  may  appear  and  defend  in  person 
and  with  counsel ;   and 

3.  To  produce  witnesses  in  his  behalf,  and  to  be  confronted  with  the  witnesses  against 
him  in  the  presence  of  the  court,  except  that  (a)  where  the  charge  has  been  prelim- 
inarily examined  before  a  magistrate,  and  the  testimony  reduced  by  him  to  the  form 
of  a  deposition  in  the  presence  of  the  defendant,  who  has,  either  in  person  or  by  counsel, 
cross-examined,  or  had  an  opportunity  to  cross-examine,  the  witness;  or  (b)  where 
the  testimony  of  a  witness  on  the  part  of  the  people,  has  been  taken  according  to  the 
provisions  of  section  two  hundred  and  nineteen  of  this  code,  the  deposition  of  the 
witness  may  be  read  upon  its  being  satisfactorih'  shown  to  the  court  that  he  is  dead 
or  insane,  or  cannot  with  due  diligence  be  found  in  the  state;  or  (c)  where  the 
defendant  is  charged  with  a  violation  of  the  provisions  of  the  tenement  house  law, 
being  chapter  sixty-one  of  the  consolidated  laws,  as  it  now  exists  or  shall  be  amended, 
the  certificate  under  his  hand  and  official  seal  of  the  commissioner  or  other  head  of  the 
department  charged  with  the  enforcement  of  said  chapter  that  the  house  at  or  in 
respect  to  which  such  crime  is  charged  was  at  the  time  of  the  alleged  crime  recorded 
and  registered  in  said  department  as  a  tenement  house  in  accordance  with  the  pro- 
visions of  said  tenement  house  law  shall  be  presumptive  evidence  that  such  house  is  a 
tenement  house  within  the  meaning  of  such  chapter. 

§    9.    Second  prosecution  for  the  same  crime  prohibited. 

No  person  can  be  subjected  to  a  second  prosecution  for  a  crime  for  which  he  has  once 
been  prosecuted,  and  duly  convicted  or  acquitted. 
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§    10.   No     person     to     be     a    Tritness     against    himself,     or    unnecessarily 
restrained. 

No  person  can  be  compelled  in  a  criminal  action  to  be  a  witness  against  himself,  nor 
can  a  person  charged  with  a  crime  be  subjected,  before  conviction,  to  any  more  restraint 
than  is  necessary  for  his  detention  to  answer  the  charge. 

§    10a.  [Added,  1909.]  searching  prisoners. 

Any  magistrate  who  shall  commit  any  person,  charged  with  any  offense,  to  prison, 
or  by  whom  any  vagrant  or  disorderly  person  shall  be  committed,  may  cause  such 
person  to  be  searched  for  the  purpose  of  discovering  any  property  he  may  have ;  and 
if  any  property  be  found,  the  same  may  be  taken  and  applied  to  the  support  of  such 
person  while  in  confinement. 

§    lOb.  [Added,  1909.]  Prisoners  brought  into  court  -without  habeas  corpus. 

When  it  shall  be  necessary  for  any  purpose,  to  bring  any  prisoner  confined  in  a 
county  jail,  before  the  supreme  court,  a  county  court  or  a  court  of  general  sessions, 
which  may  be  sitting  in  such  county,  such  court  may  by  order,  and  without  issuing 
any  writ  of  habeas  corpus,  or  other  process,  direct  such  prisoner  to  be  brought  before 
them  accordingly. 

§    lOc.    [Added,   1909.]   Disposition  of  fines  imposed  for  violation  of  lairs 
relating  to  the  game  of  policy. 

All  fines,  penalties  and  forfeitures  imposed  and  collected  under  the  provisions  of 
every  act  passed,  or  which  may  be  passed,  relating  to  or  affecting  the  game  of  policy. 
In  every  case  where  the  prosecution  shall  be  instituted  or  conducted,  by  a  society 
incorporated  and  having  as  an  object  the  prevention  or  euppression  of  the  game-of- 
policy,  must  be  paid  on  demand  to  such  society. 

36 
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PART   I. 

Or  CouETS  Having  Obiginal  Jukisdiction  in  Cbiminai  Actions. 

TITLE  I. 

OF  COURTS  HAVING  OBIGINAL  JUEISDICTION  IN  GENEBAL. 

Section  11.     Of  the  eourts  of  original  criminal  jurisdiction. 
11a.  Probation  officers. 

§    II.    Of  the  courts  of  original  criminal  jurisdiction. 

The  following  are  the  courts  of  justice  in  this  state  having  original  jurisdiction  of 
criminal  actions: 

1.  The  court  for  the  trial  of  impeacements. 

2.  The  supreme  court. 

3.  The  county  courts  in  counties  other  than  New  York. 

4.  The  city  courts  of  Utica  and  Oswego. 

5.  The  mayor's  court  of  the  city  of  Hudson. 

6.  The  court  of  general  sessions  in  the  city  and  county  of  New  York. 

7.  The  courts  of  special  sessions. 

8.  The  police  courts. 

The  courts  of  special  sessions  and  police  courts  are  deemed  inferior  courts  of  record, 
within  the  section  of  the  constitution  which  provides  for  the  removal  of  justices  of  the 
peace  and  judges,  or  justices  of  inferior  courts  not  of  record,  and  their  clerks,  by  such 
county,  city  or  state  courts  as  are  designated  by  law;   but  for  no  other  purpose. 

§    11a.  [Amended,  1903,  1904,  1905,  1908,  1909,  1910.]   Probation  ofacer; 
appointment;  duties;  po-nrer;  procedure;  transfers. 

1.  The  magistrates  of  the  courts  having  original  jurisdiction  of  criminal  actions  in 
the  state,  may  from  time  to  time  appoint  a  person  or  persons  to  perform  tlie  duties 
of  probation  officer  or  officers  as  hereinafter  described,  within  the  jurisdiction  of  the 
courts  of  such  magistrates  and  under  the  direction  of  such  magistrates,  to  hold  such 
office  during  the  pleasure  of  the  magistrate  or  magistrates  making  such  appointment 
and  of  their  successors.  Such  probation  officer  or  officers  may  be  chosen  from  among 
the  officers  of  a  society  for  the  prevention  of  cruelty  to  children  or  of  any  charitable 
or  benevolent  institution,  society  or  association  now  or  hereafter  duly  incorporated 
under  the  laws  of  this  state,  or  be  reputable  private  citizens,  male  or  female.  The 
appointment  of  a  probation  officer  must  be  made  in  writing  and  entered  on  the  records 
of  the  court  of  the  magistrate  or  magistrates  making  such  appointment,  and  copies  of 
the  order  of  appointment  must  be  delivered  to  the  officer  so  appointed  and  filed  with 
the  state  probation  commission.  Any  officer  or  member  of  the  police  force  of  any  city 
or  incorporated  village  who  may  be  detailed  to  do  duty  in  such  courts,  or  any  constable 
or  peace  officer,  may  be  appointed  as  probation  officer  upon  the  order  of  any  magistrate 
as  herein  provided.  Whenever  in  a  city  of  the  first  class  members  of  the  police  force 
have  been  appointed  probation  officers  as  hereinabove  provided  and  are  serving  as 
probation  officers  under  the  direction  of  a  majority  of  the  members  of  a.  board  of  city 
magistrates,  the  commissioner  of  police  upon  the  request  of  any  other  magistrate  of 
Buch  board  shall  detail  to  such  other  magistrate  a  member  of  the  police  force  who  may 
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be  appointed  by  such  magistrate  as  a  probation  officer.  No  probation  officer  appointed 
under  the  provisions  of  this  section  shall  receive  compensation  for  his  services  as  such 
probation  officer  until  allowed  by  proper  ordinance  or  resolution,  as  hereinafter  pre- 
scribed, but  this  shall  not  be  construed  to  deprive  any  officer  or  member  of  the  police 
force,  or  any  constable  or  peace  officer,  appointed  probation  officer  as  herein  provided, 
from  receiving  the  salary  or  compensation  attached  to  his  said  official  employment. 
The  board  of  estimate  and  apportionment  in  the  city  of  New  York  and  the  appropriate 
municipal  board  or  body  of  any  other  city  or  village,  or  the  board  of  supervisors  of 
any  county,  may  in  their  discretion  determine  whether  probation  officers,  not  detailed 
from  other  branches  of  the  public  service,  shall  receive  a  salary,  and  if  they  shall  so 
determine,  they  may  fix  the  amount  thereof  and  provide  for  its  payment,  and  they 
may  also  provide  for  the  necessary  expenses  of  probation  officers.  Whenever  provision 
is  made  for  the  payment  of  a  salary  by  the  appropriate  municipal  board  or  body  in 
any  city  or  village  to  a  probation  officer  who  is  to  be  attached  to  a  court  presided  over 
by  a  magistrate  sitting  alone,  the  appointment  of  such  probation  officer  shall  be  made 
by  that  magistrate.  Whenever  provision  is  made  for  the  payment  of  a  salary  by  the 
appropriate  municipal  board  or  body  in  any  city  or  village  to  a  probation  officer  who 
is  to  serve  in  a  court  wherein  several  magistrates  are  sitting  together,  or  in  rotation, 
or  in  a  court  or  courts  wherein  there  is  a  board  of  magistrates,  the  appointment  of 
such  probation  officer  shall  be  made  by  all  the  magistrates  jointly,  or  by  a  majority 
thereof,  except  that  when  a  probation  officer  is  to  serve  in  a  division  of  a  court  in 
which  there  is  a  board  of  magistrates  the  appointment  shall  be  made  by  all  the  magis- 
trates of  such  board  jointly,  or  by  a  majority  thereof.  Whenever  provision  is  made 
for  the  payment  of  a  salary  to  a  probation  officer  by  the  board  of  supervisors  of  any 
county,  such  probation  officer  shall  be  appointed  by  the  county  judge,  or  if  there  be 
more  than  one  county  judge,  by  the  county  judges  jointly,  of  such  county,  and  such 
probation  officer  shall  serve  in  the  supreme  and  county  courts  of  that  county,  and  in 
any  other  courts  in  the  county  at  the  request  of  the  magistrates  holding  such  othsr 
courts,  except  the  courts  of  criminal  jurisdiction  of  cities  of  the  first  and  second  class. 

2.  Duties.  Every  probation  officer,  when  so  directed  by  the  court,  or  by  a  magistrate 
of  the  court,  in  which  he  is  serving,  shall  inquire  into  the  antecedents,  character,  and 
circumstances  of  any  person  of  persons  accused  within  the  jurisdiction  of  such  court, 
iind  into  the  mitigating  or  aggravating  circumstances  of  the  offense  of  such  person, 
and  shall  report  thereon  in  writing  to  such  court  or  magistrate.  The  term  "  proba- 
tioner "  shall  mean  a  person  placed  on  probation.  It  shall  be  the  duty  of  every 
probation  officer  to  furnish  to  all  persons  placed  on  probation  under  his  supervision  a 
statement  of  the  period  and  conditions  of  their  probation,  and  to  instruct  them 
concerning  the  same;  to  keep  informed  concerning  their  conduct  and  condition;  to  aid 
and  encourage  them  by  friendly  advice  and  admonition,  and  by  such  other  measures, 
not  inconsistent  with  the  conditions  imposed  by  the  court  or  magistrate,  as  may  seem 
most  suitable,  to  bring  about  improvement  in  their  conduct  and  condition;  to  report 
in  writing  at  least  monthly  concerning  their  conduct  and  condition  to  the  court  having 
jurisdiction  over  such  probationers,  or  to  a  magistrate  thereof;  to  keep  records  of 
their  work;  to  keep  accurate  and  complete  accounts  of  all  moneys  collected  from 
probationers,  to  give  receipts  therefor  and  to  make  at  least  monthly  returns  thereof; 
to  perform  such  other  duties  in  connection  with  such  probationers  as  the  court  or 
magistrate  may  direct;  and  to  make  such  reports  to  the  state  probation  commission 
as  the  commission  may  require.  Any  probation  officer  may  act  as  parole  officer  for  any 
state  penal  or  reformatory  institution  when  so  requested  by  the  authorities  thereof, 
and  when  requested  by  the  county  judge  shall  act  as  parole  officer  over  persons  released 
on  parole  under  section  nine  hundred  and  ten. 

3.  Powers.  Every  probation  officer  may  require  such  reports  by  probationers  under 
his  care  as  are  reasonable  or  necessary  and  not  inconsistent  with  the  conditions  imposed 
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by  the  court  or  magistrate.    Every  probation  officer  shall  have,  as  to  persons  placed  tm 
probation  under  his  care,  the  powers  of  a  peace  officer. 

4.  Methods  of  procedure.  When  any  court  suspends  sentence  and  places  a  defendant 
on  probation  it  shall  determine  the  conditions  and  period  of  probation,  which  period 
of  probation  shall  not  exceed,  in  the  cases  of  children,  their  eighteenth  birthday;  in 
the  case  of  any  other  defendant  convicted  of  an  oflFense  less  than  a  felony,  two  years; 
and  in  the  case  of  any  other  defendant  convicted  of  a  felony,  five  years.  The  conditions 
of  probation  shall  be  such  as  the  court  shall  in  its .  discretion  prescribe,  and  may 
include  among  other  conditions  any  or  several  of  the  following:  That  the  probationer 
(a)  shall  indulge  in  no  unlawful,  disorderly,  injurious  or  vicious  habits;  (b)  shall 
avoid  places  or  persons  of  disreputable  or  harmful  character;  (c)  shall  report  to  the 
probation  officer  as  directed  by  the  court  or  probation  officer;  (d)  shall  permit  the 
probation  officer  to  visit  him  in  a  reasonable  manner  at  his  place  of  abode  or  else- 
where; (e)  shall  answer  any  reasonable  inquiries  on  the  part  of  the  probation  officer 
concerning  his  conduct  or  condition;  (f)  shall,  if  a  child  of  compulsory  school  age, 
attend  school;  (g)  shall,  if  an  adult,  or  if  a  child  but  not  required  to  attend  school, 
work  faithfully  at  suitable  employment;  (b)  shall  remain  or  reside  within  a  specified 
place  or  locality;  (i)  shall  abstain  for  a  reasonable  period  from  the  use  of  alcoholic 
beverages,  if  the  use  of  the  same  contributed  to  his  offense;  (j)  shall  pay  in  one  or 
several  sums  a  fine  imposed  at  the  time  of  being  placed  on  probation;  (k)  shall  make 
reparation  or  restitution  to  the  aggrieved  parties  for  actual  damages  or  losses  caused 
by  his  offense;  and  (1)  shall  support  his  wife  or  children.  The  court  or  a  magistrate 
thereof  may  modify  the  conditions  and  the  period  of  probation ;  may  in  case  of  viola- 
tion of  the  probationary  conditions  issue  a  warrant  for  the  arrest  of  the  probationer; 
and  may  at  any  time  discharge  the  probationer;  and  in  case  of  violation  of  the 
probationary  conditions,  the  court  may  impose  any  penalties  which  it  mi^ht  have 
imposed  before  placing  the  defendant  on  probation,  provided  that,  if  committed,  he  be 
committed  to  an  institution  authorized  by  law  to  receive  commitments  for  the  offense 
of  which  he  was  originally  convicted,  and  of  persons  of  his  age  at  the  time  of  his 
commitment.  If  a  probationer  without  permission  disappears  from  oversight,  or 
departs  from  the  jurisdiction  of  the  court,  the  time  during  which  he  keeps  his  where- 
abouts hidden  or  remains  away  from  the  jurisdiction  of  the  court  may  be  added  to 
the  original  period  of  probation. 

5.  Transfers.  A  court  or  magistrate  may  transfer  a  probationer  from  the  super- 
vision of  one  probation  officer  to  that  of  another  probation  officer,  and  such  transfer 
shall  be  reported  by  the  court  or  magistrate  to  both  of  such  probation  officers  and  to 
the  probationer,  and  a  record  of  the  transfer  shall  be  filed  with  the  records  of  the  case. 
Whenever  a  probationer  resides  in  a  county  other  than  the  county  in  which  he  has 
been  convicted  and  placed  on  probation,  or  whenever  a  probationer  desires  to  remove 
to  a  county  other  than  tliat  in  which  he  has  been  placed  on  probation,  and  it  seems 
likely  that  such  removal  will  promote  his  welfare  and  will  not  make  him  a  menace  or 
public  charge  to  such  other  county,  the  court  placing  him  on  probation,  or  a  magistrate 
thereof,  may  transfer  him  to  a  salaried  probation  officer  of  the  city  or  county  to  which 
the  probationer  is  to  move,  provided  such  probation  officer  sends  the  court  or  magistrate 
desiring  to  make  such  transfer  a  written  statement  that  he  will  exercise  supervision 
over  the  probationer,  and  provided  such  statement  is  approved  in  writing  by  the 
magistrate  of  the  court  to  which  such  probation  officer  is  attached.  Such  probation 
officer  shall  report  concerning  the  conduct  and  condition  of  such  probationer  to  the 
court  or  magistrate  maldng  the  transfer.  (Amended  by  L.  1909,  ch.  482,  and  L.  1910, 
ch.  610,  in  effect  Sept.  1,  1910.) 
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TITLE  IV. 

OP  THE  CITY  COUBTS. 

CHAPTER  I. 

THE   CITY   COUETS. 

Section  31.  City  courts. 

32.  By  whom  held. 

§   31.   City  courts. 

The  city  courts  having  original  criminal  jurisdiction,  are  the  recorder's  court  of 
Utica,  the  recorder's  court  of  Oswego,  and  the  mayor's  court  of  Hudson.  Their  juris- 
diction in  criminal  matters  is  defined  by  special  statutes,  and  continues  as  thus  defined. 

§   32.   By  whom  beld. 

These  courts  for  the  exercise  of  their  criminal  jurisdiction  must  be  held  by  the 
following  officers : 

1.  The  city  courts  of  Utica  and  Oswego  by  the  recorders  of  those  cities  respectively. 

2.  The  mayor's  court  of  Hudson,  by  the  mayor  of  that  city. 


TITLE  VI. 

OF  THE  COUETS  OF  SPECIAl  SESSIONS  AND  POIJCE  OOUBTS. 

Chaptb^     I.  The  special  sessions  except  in  the  cities  of  New  York  and  Albany. 
II.  The  special  sessions  in  the  city  and  county  of  New  York. 

III.  The  special  sessions  of  the  city  of  Albtiny. 

IV.  The  police  courts. 

CHAPTER  I. 

THE  SPECIAL  SESSIONS,  EXCEPT  IN  THE  CITIES  OP  NEW  YOEK  AND  ALBANY. 

Section  56.  Jurisdiction  of  courts  of  special  sessions. 

57.  Removing  case  to  grand  jury. 

58.  Procedure  in  such  cases. 

59.  Trial  and  punishment  of  certain  crimes. 

60.  Special  sessions  in  Brooklyn. 

61.  Id.;  in  Oswego. 

62.  By  whom  held. 

63.  Recorder  of  a  city  to  hold  court. 

§   56.   Jurisdiction  of  courts  of  special  sessions. 

Subject  to  the  power  of  removal  provided  for  in  this  chapter,  courts  of  special 
sessions,  except  in  the  city  and  county  of  New  York  and  the  city  of  Albany,  have  in 
the  first  instance  exclusive  jurisdiction  to  hear  and  determine  charges  of  misdemeanor 
committed  within  their  respective  counties,  as  follows: 

1.  Petit  larceny,  charged  as  a  first  offense. 

2.  Assault  in  the  third  degree. 
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3.  Racing,  running  or  testing  the  speed  of  any  animal  within  one  mile  of  the  place 
■where  any. court  is  held. 

4.  Wrongfully  severing  any  produce  or  article  from  the  freehold,  not  amounting  to 
grand  larceny. 

5.  Selling  poisonous  substances  not  labeled  as  required  by  law. 

6.  Wrongfully  and  maliciously  removing,  defacing  or  cutting  down  monuments  or 
marked  trees. 

7.  Wrongfully  destroying  or  removing  mile-stones,  mile-boards  or  guide-boards,  or 
altering  or  defacing  any  inscription  thereon. 

8.  Wrongfully  destroying  any  public  or  toll-gate,  or  turn-pike  gate. 

9.  [Am'd.,  1890.]  Intoxication  of  a  person  engaged  in  running  any  locomotive 
engine  upon  any  railroad,  or  while  acting  as  a  conductor  of  a  car  or  train  of  cars,  on 
any  such  railroad,  or  a  misdemeanor  committed  by  any  person  on  a  railroad  car  or  train. 

10.  Setting  up  or  drawing  unauthorized  lotteries,  or  printing  and  publishing  an 
account  of  any  such  illegal  lottery,  game  or  device,  or  selling  lottery  tickets,  or  pro- 
curing them  to  be  sold,  or  offering  for  sale  or  distributing  any  property  depending  upon 
any  lottery,  or  for  selling  any  chances  in  any  lottery  contrary  to  the  provisions  of  law. 

11.  Unlawfully  running,  trotting  or  pacing  horses  or  any  other  animals. 

12.  Making  or  selling  slung-shot  or  any  similar  weapon. 

13.  Unlawfully  disclosing  the  finding  of  an  indictment. 

14.  Unlawfully  bringing  to  or  carrying  letters  from  any  county  jail,  penitentiary  or 
state  prison. 

15.  Unlawfully  destroying  or  injuring  any  mill-dam  or  embankment  necessary  for  the 
support  of  such  dam. 

16.  [Am'd.,  1905.]  Unlawfully  injuring  any  telegraph  or  telephone  wire,  post, 
pier,  abutment,  materials  or  property  belonging  to  any  line  of  telegraph  or  telephone, 
wilfully  giving  a  false  alarm  of  fire,  or  wilfully  tampering,  meddling  or  interfering 
with  any  station  or  box  of  any  fire  alarm  telegraph  or  telephone  system,  or  injuring  any 
box,  station,  wires,  poles,  supports  and  appliances  connected  with  or  forming  a  part  of 
any  fire  alarm  telegraph  or  telephone  system. 

17-  Unlawfully  counterfeiting  any  representation,  likeness,  similitude  or  copy  of  a 
private  stamp,  wrapper  or  label  of  any  mechanic  or  manufacturer. 

18.  [Am'd.,  1889.]  Malicious  trespass  on  lands,  trees  or  timber,  or  injuring  any 
fruit  or  ornamental  or  shade  trees  or  vines. 

19.  Maliciously  breaking  or  lowering  any  canal  walls,  or  wantonly  opening  any  lock- 
gate,  or  destroying  any  bridge,  or  otherwise  unlawfully  injuring  such  canal  or  bridge. 

20.  Unlawfully  counterfeiting  or  defacing  marks  on  packages. 

21.  Unlawfully  setting  fire  to  wood  or  fallow  land,  or  allowing  the  same  to  extend  to 
lands  of  others,  or  unlawfully  refusing  to  extinguish  any  fire. 

22.  Unlawfully  or  negligently  cutting  out,  altering  or  defacing  any  mark  on  any 
logs,  timber,  wood  or  plank  floating  in  any  waters  of  this  state,  or  lying  on  the  banks 
or  shores  of  any  such  waters,  or  at  any  saw-mills,  or  on  any  island  where  the  s.ame 
may  have  drifted. 

23.  Unlawfully  frequenting  or  attending  a  steamboat  landing,  railroad  depot,  church, 
banking  institution,  broker's  office,  place  of  public  amusement,  auction  room,  store, 
auction  sale  or  private  residence,  passenger  car,  hotel,  restaurant,  or  any  other  gather- 
ing of  people. 

24.  Unlawfully  taking  and  carrying  away  the  oysters  of  another,  lawfully  planted 
upon  the  bed  of  a  river,  hay,  sound  or  other  waters  within  the  jurisdiction  of  this  state. 

25.  Kemoving  property  out  of  the  county,  with  intent  to  prevent  the  same  from 
being  levied  upon  by  execution,  or  secreting,  assigning,  conveying  or  otherwise  disposing 
,of  property  with  intent  to  defraud  any  creditor,  or  to  prevent  the  property  being  made 

liable  for  the  payment  of  debts,  or  for  receiving  property  with  such  intent. 
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26.  [Am'd,  1901,  1902.]  Driving  any  carriage  upon  any  turnpike,  road  or  high- 
way for  the  purpose  of  running  horses;  or  wilfully  and  without  authority  riding  » 
Wcycle  upon  a  sidewalk  or  foot-path  constructed,  maintained,  or  allowed  to  remain  for 
the  exclusive  use  of  pedestrians,  in  any  street  where  a  sidepath  for  bicycles  is  maintained 
outside  of  an  incorporated  city  or  village;  or  for  dfiving  or  operating  any  automobile 
or  motor  vehicle  upon  any  plank  road,  turnpike  or  public  highway  at  an  unlawful  rate 
of  speed. 

26a.  [Added,  1918.]  Reckless  driving  in  violation  of  subdivision  one  of  section 
fourteen  of  the  general  highway  traflSo  law. 

27.  tA.m'd,  1905,  1909.]  Cruelty  to  animals  or  children  or  offenses  of  children 
under  section  twenty-one  hundred  and  eighty-six  of  the  penal  law. 

28.  Cheating  at  games. 

29.  Winning  or  losing  at  any  game  or  play,  or  by  any  bet,  as  much  as  twenty-five 
dollars  within  twenty-four  hours. 

30.  Selling  liquors  in  a  court-house  or  jail  contrary  to  law. 

31.  [Added,  1893.]     Exposure  of 'the  person  contrary  to  law. 

32.  [Am'd,  1889.]  Crimes  against  the  provisions  of  existing  laws  for  the  preven- 
tion of  wanton  or  malicious  mischief.  • 

33.  [Am'd,  1889.]  When  a  complaint  is  made  to,  or  a  warrant  is  issued  by,  a 
committing  magistrate  for  a  violation  of  the  laws  relating  to  excise  and  the  regulation 
of  taverns,  inns  or  hotels,  or  for  unlawfully  selling  or  giving  to  any  Indian  spirituous 
liquors  or  intoxicating  drinks. 

34.  [Am'd,  1889.]     Frauds  on  hotel,  inn,  tavern  and  boarding-house  keepers. 

35.  [Am'd,  1896,  1906.]  All  violations  of  the  provisions  of  the  agricultural,  poor 
and  general  business  laws. 

36.  [Added,  1903,  Am'd,  1909.]  When  a  complaint  is  made  to  or  a  warrant  is 
issued  by  a  committing  magistrate  for  a  violation  of  the  provisions  of  section  forty- 
three  or  seven  hundred  and  twenty  of  the  penal  law  of  the  State  of  New  York. 

37.  [Am'd,  1903.]  Such  other  jurisdiction  as  is  now  provided  by  special  statute 
or  municipal  ordinance  authorized  by  statute. 

38.  [Am'd,  1903.]  When  a  complaint  is  made  to  or  a  warrant  is  issued  by  a 
committing  magistrate  for  any  misdemeanor  not  included  in  the  foregoing  subdivisions 
of  this  section,  if  the  accused  shall  elect  to  be  tried  by  a  court  of  special  sessions,  as 
provided  by  section  two  hundred  and  eleven.  But  tkis  subdivision  shall  not  apply  to 
any  misdemeanor  punishable  by  a  fine  exceeding  fifty  dollars,  or  by  imprisonment 
exceeding  six  months, 

39.  [Added,  1906.]  All  violations  of  the  law  regulating  the  Junk  business  and 
requiring  persons  engaged  in  such  business  to  procure  a  license. 

§   56a.  [Added,  1909.]    EzclnsiTe  jurisdiction. 

Courts  of  special  sessions  shall  have  exclusive  jurisdiction  to  try  and  determine, 
according  to  law,  all  complaints  for  violations  of  sections  twelve  hundred  and  twenty- 
one,  nineteen  hundred  and  twelve  and  nineteen  hundred  and  thirteen  of  the  penal  law. 

§   57.    [Am.'d,  1909.]    Removing  case  to  grand  jury. 

Upon  filing  with  the  magistrate,  before  whom  is  pending  a  charge  for  any  of  the 
crimes  specified  in  section  fifty-six,  a  certificate  of  the  county  judge  of  the  county,  or 
of  any  justice  of  the  supreme  court,  that  it  is  reasonable  that  such  charge  be  prosecuted 
by  indictment,  and  fixing  the  sum  in  which  the  defendant  shall  give  bail  to  appear 
before  the  grand  jury;  and  upon  the  defendant  giving  bail,  as  specified  in  the  certifi- 
cate, all  proceedings  before  the  magistrate  shall  be  stayed;  and  he  shall,  within  five 
days  thereafter,  make  a  return  to  the  district  attorney  of  the  county  of  all  proceedings 
had  before  him  upon  the  charge,  together  with  such  certificate  and  the  undertaking 
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given  by  the  defendant  thereon;  and  the  district  attorney  shall  present  such  charge 
to  the  grand  jury;  provided,  however,  that  no  such  certificate  shall  he  given  except 
upon  at  least  three  days'  notice  to  the  complainant  or  to  the  district  attorney  of  the 
county  of  the  time  and  place  for  the  application  therefor. 

§  58.  Iiimitation. 

When  a  person  is  brought  before  a  magistrate  charged  with  the  commission  of  any 
of  the  crime-5  mentioned  in  section  fifty-six,  and  asks  that  his  case  be  presented  to  the 
grand  jury,  the  proceedings  shall  be  adjourned  for  not  less  than  five  nor  more  than  ten 
days,  and  if  on  or  before  the  adjourned  day  the  certificate  mentioned  in  section  fifty- 
seven  is  not  filed  with  the  magistrate  before  whom  the  charge  is  pending,  and  bail 
given  by  the  defendant  as  therein  prescribed,  the  magistrate  shall  proceed  with  the 
trial,  and  when  the  defendant  is  brought  before  the  magistrate,  it  shall  be  the  duty  of 
the  magistrate  to  inform  him  of  his  rights  under  section  fifty-seven  and  this  section. 

§  59.  Trial  and  punishment  of  certain  crimes. 

A  court  of  special  sessions  having  jurisdiction  in  the  place  where  any  of  tlie  crimes 
specified  in  section  fifty-six  is  committed  has  jurisdiction  to  try  and  determine  a  com- 
plaint for  such  crime,  and  to  impose  the  punishment  prescribed  upon  conviction,  unless 
the  defendant  obtains  the  certificate  and  gives  the  bail  mentioned  in  section  fifty-seven. 

§    60.    Special  sessions  in  Brooklyn. 

Subject  to  the  power  of  removal  provided  for  by  sections  fifty-seven  and  fifty-eight 
of  this  code,  the  courts  of  special  sessions  in  the  city  of  Brooklyn  shall,  in  the  first 
instance,  have  jurisdiction,  except  in  case  of  public  officers  and  conspiracy,  to  try  and 
determine  all  complaints  made  before  them,  or  before  a  police  magistrate,  or  justice 
of  the  peace,  for  misdemeanor  committed  in  said  city,  where  the  term  of  imprisonment 
does  not  exceed  one  year,  with  or  without  fine,  and  to  impose  the  same  punishment  as 
is  authorized  by  statute  in  like  cases  to  be  inflicted  by  the  county  court  of  the  county 
of  Kings.  Where  any  jury  is  required  for  the  trial  of  any  crime  or  misdemeanor  in 
said  courts  of  special  sessions  in  the  city  of  Brooklyn,  the  said  court  shall  have  power 
to  summons  as  many  jurors  as  the  court  may  deem  necessary  for  the  trial  of  such 
action  or  misdemeanor.  The  said  court  of  special  sessions  in  the  city  of  Brooklyn  shall 
have  power  to  take  bail  in  a  reasonable  amount  for  all  misdemeanors  and  shall  have 
power  to  take  undertakings  in  bail,  either  with  or  without  the  defendant  thereon  in 
the  discretion  of  the  said  courts.  All  fines  imposed  by  the  said  courts  of  special  sessions 
in  the  city  of  Brooklyn,  or  by  police  magistrates  in  said  city,  upon  defendants  con- 
victed in  said  courts  or  by  such  magistrates,  of  crimes,  misdemeanors  or  violations  of 
any  city  ordinance  of  the  city  of  Brooklyn,  which  are  paid  by  such  defendants  so  con- 
victed, to  the  sheriflF  of  the  county  of  Kings  or  to  the  keeper  of  the  penitentiary  of  said 
city,  shall  be  paid  monthly  by  the  said  sheriff  or  said  keeper,  to  the  respective  clerks 
of  the  courts  in  which  the  said  fines  were  imposed;  provided,  however,  that  the  said 
sheriff  or  keeper  of  the  penitentiary  of  Kings  county  may,  in  his  discretion,  pay  all  of 
such  fines  so  paid  to  them,  or  either  of  them,  directly  to  the  city  treasurer  of  the  city 
of  Brooklyn.  In  an  examination  held  in  any  criminal  proceeding  by  a  police  magistrate 
in  the  city  of  Brooklyn,  the  testimony  of  each  witness  may,  in  the  discretion  of  the 
magistrate,  be  taken  as  a  deposition  by  the  oflficial  stenographer  of  the  court  in  which 
said  magistrate  holds  such  examination.  Such  minutes  of  the  testimony,  when  so 
taken  and  when  certified  by  the  stenographer  and  by  the  magistrate  who  held  such 
examination,  shall,  both  with  reference  to  such  examination,  and  in  all  procedure  in 
connection  with  such  examination,  provided  for  by  any  section  of  this  code,  not  incon- 
sistent herewith,  be  regarded  as  actually  taken  down  in  writing  by  such  magistrate 
and  subscribed  by  the  witness  or  witnesses  at  such  examination. 
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§   61.   Special  sessions  in  Osirego. 

The  court  of  special  sessions  in  the  city  of  Oswego,  where  held  by  the  recorders  has 
also  jurisdiction  over  all  cases  of  offences,  crimes  against  public  decency,  selling 
unwholesome  provisions,  cheats,  breaches  of  the  peace,  disobeying  the  commands  of 
officers  to  render  assistance  in  criminal  cases,  obstructing  officers  in  the  discharge  of 
their  duties,  adulterating  distilled  spirits,  not  delivering  marked  property,  defacing 
marks  or  putting  false  marks  on  floating  timber,  all  violations  against  the  laws  and 
ordinances  of  or  applicable  to  the  city,  when  such  violation  is  a  misdemeanor,  and  all 
attempts  to  commit  any  crimes  herein  named  or  referred  to  when  such  attempt  is  a 
misdemeanor. 

§    62.   By  whom  held. 

Unless  provision  is  otherwise  made  by  law,  a  court  of  special  sessions  must  be  held 
by  one  justice  of  the  peace  of  the  town  or  city  in  which  the  same  is  held,  and  sections 
two  hundred  and  ninety- three,  two  hundred  and  ninety-four,  two  hundred  and  ninety- 
five,  three  hundred  and  ten,  three  hundred  and  thirty-two,  three  hundred  and  thirty- 
three,  three  hundred  and  thirty-four,  three  hundred  and  thirty-five,  three  hundred  and 
thirty-six,  three  hundred  and  thirty-seven,  three  hundred  and  thirty-eight,  three  hun- 
dred and  thirty-nine,  three  hundred  and  forty,  three  hundred  and  forty-one,  three 
hundred  and  forty-two  and  three  hundred  and  fifty-nine  to  four  hundred  and  fifty,  both 
inclusive,  shall  apply  as  far  as  may  be  to  proceedings  in  all  courts  of  special  sessions 
or  police  courts. 

§   63.   Becarder  of  a  city  to  hold  conrt. 

A  recorder  of  a  city  has  power  to  hold  a  court  of  special  sessions  therein. 

CHAPTER  II. 

THE  SPECIAL  SESSIONS  IN   THE  CITY  AND  COUNTY  OF  NEW  TOBK. 

Section  64.  Jurisdiction. 

64a.  Exclusive  jurisdiction. 
65.  Seal. 

§    64.   Jurisdiction. 

The  court  of  special  sessions  in  the  city  of  New  York,  within  their  respective  divi- 
sions, have  jurisdiction: 

1.  Such  is  conferred  on  them  by  the  Greater  New  York  charter  and  other  existing 
statutes. 

2.  To  send  process  and  other  mandates  in  any  matter  of  which  they  have  jurisdic- 
tion into  any  county  of  the  state,  for  service  or  execution,  in  like  manner  and  with  the 
same  force  and  effect  as  similar  process  or  mandates  of  the  court  of  general  sessions 
of  the  city  and  county  of  New  York,  and  of  county  courts  in  counties  other  than  New 
York,  as  provided  by  the  code;  and  particularly,  to  compel  the  attendance  of  witnesses 
to  order  the  conditional  examination  of  witnesses,  to  issue  commissions  for  the  examina- 
tion of  witnesses  without  the  state,  to  inquire  into  the  insanity  of  a  defendant  and  to 
dismiss  the  prosecution  of  an  action  in  like  manner  as  the  prosecution  of  actions  by 
indictment  may  be  dismissed,  conformably  to  the  provisions  of  title  twelve  of  part  four 
of  this  code. 

§    64a.  [Added,  1909.]    ExclnsiTC  jurisdiction. 

Court  of  special  sessions  shall  have  exclusive  jurisdiction  to  try  and  determine, 
according  to  law,  all  complaints  for  violations  of  section  twelve  hundred  and  twenty- 
one,  nineteen  hundred  and  twelve  and  nineteen  hundred  and  thirteen  of  the  penal  law. 
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§   65.  Seal. 

The  seal  heretofore  provided  for  the  courts  of  special  sessions  in  said  city  on  which 
is  engraved  the  arms  of  the  state  and  the  words  "  court  of  special  sessions  of  the  city 
of  New  York  "  with  the  number  of  the  division  of  the  court,  shall  continue  to  be  the 
seal  of  the  court,  and  all  process  issued  by  said  court  shall  be  sealed  with  the  said  seal 
and  signed  by  the  clerk  of  said  court. 

[Amended  by  L.  1904,  chap.  563.] 


CHAPTER  III. 

THE  SPECIAL  SESSIONS  IN  THE  CITY  OF  ALBANT. 

Section  68.  Jurisdiction. 

68a.  Exclusive  jurisdiction. 

69.  Recognizances  returnable,  where. 

70.  When  persons  held  to  trial. 

71.  Officers  to  attend. 

72.  Clerk. 

73.  Court,  when  and  where  held. 

§    68.    Jurisdiction. 

The  court  of  special  sessions  in  the  city  of  Albany  has  jurisdiction: 

1.  To  try  and  determine  all  cases  of  petit  larceny  charged  as  a  first  offence,  and  all 
misdemeanors,  not  being  infamous  crimes,  committed  within  the  city,  when  a  person 
accused  of  such  crime  or  misdemeanor  demands  to  he  tried  before  such  court  of  special 
sessions  held  by  the  recorder  of  said  city,  instead  of  before  a  police  justice; 

2.  To  take  recognizances  to  appear  before  the  court  at  a  succeeding  term  from  per- 
sons charged  with  a  crime  or  misdemeanor,  or  triable  therein. 

3.  To  impose  and  enforce  sentence  of  fine  or  imprisonment,  or  both,  in  the  discretion 
of  the  court,  and  all  cases  within  its  jurisdiction,  upon  conviction  to  the  same  extent 
as  the  county  court  of  the  county  of  Albany  could  do  in  like  cases. 

4.  To  punish  a  contempt  of  court  in  the  same  manner  and  to  the  same  extent  as  the 
supreme  court  could  do  in  like  cases. 

5.  In  cases  where  a  jury  trial  is  remanded  by  a  defendant,  to  draw  from  the  jury 
box  containing  the  names  of  jurors  who  reside  in  the  city  of  Albany,  such  number  of 
names  as  the  recorder  or  county  judge  may  direct,  and  to  require  the  sheriff  of  the 
county  to  summons  the  persons  so  drawn  to  appear  at  the  time  designated  for  trial,  to 
impanel  a  jury  of  twelve  men,  to  require  the  attendance  of  additional  jurors  and  to 
punish  a  juror  or  witness  neglecting  to  appear,  in  the  same  manner  and  to  the  same 
extent  as  the  supreme  court  could  do  in  like  cases. 

6.  On  the  motion  of  the  district  attorney,  to  issue  a  warrant  for  the  arrest  of  a  per- 
son who  neglects  to  appear  agreeably  to  the  requirements  of  a  recognizance  to  appear 
thereat,  commanding  the  officer  executing  the  same  to  bring  the  party  forthwith  before 
the  court,  if  in  session,  otherwise  to  commit  him  to  the  common  jail  of  the  county, 
there  to  remain  until  delivered  by  due  course  of  law. 

§   6S-a.  [Added,  1909.]    Esclusive  jurisdiction. 

Courts  of  special  sessions  shall  have  exclusive  jurisdiction  to  try  and  determine, 
according  to  law,  all  complaints  for  violations  of  sections  twelve  hundred  and  twenty- 
one,  nineteen  hundred  and  twelve  and  nineteen  hundred  and  thirteen  of  the  penal  law. 
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§    69.   Recognizances  returnalile,  trbere. 

Upon  charges  for  offences  triable  by  this  court,  the  police  magistrate  or  any  other 
magistrate  in  the  city  hearing  the  same,  shall,  if  ordered,  take  recognizances  in  the 
cases  provided  by  law  returnable  at  the  court  of  special  sessions;  and  all  such  recog- 
nizances as  shall  have  been  so  taken  shall  be  returned  to  and  filed  with  the  district 
attorney  of  the  county  of  Albany.  If  no  such  recognizance  be  offered,  the  magistrate 
or  magistrates  shall  commit  the  defendant  to  the  common  jail  of  the  county  of  Albany 
until  he  shall  be  thence  delivered  in  due  course  of  law,  and  the  trial  of  such  person 
shall  be  had  before  the  court  of  special  sessions,  except  that  where  a  police  justice  or 
other  magistrate  of  the  city  has  jurisdiction,  the  defendant  may  elect  to  be  tried  before 
such  police  justice  or  other  magistrate. 

§   70.   When  persons  held  for  trial. 

Whenever  a  person  is  brought  before  a  police  justice  or  other  magistrate  of  the  city, 
charged  with  any  of  the  following  crimes,  viz. :  Petit  larceny  charged  as  a  first  offense, 
offenses  against  the  laws  relating  to  excise  and  the  regulation  of  taverns,  inns  and 
hotels,  offences  being  misdemeanors  against  the  laws  relating  to  gaming,  assaults 
upon,  and  interference  with  a  public  officer  in  the  discharge  of  his  duty,  and  it  shall 
appear  to  the  magistrate  that  the  crime  has  been  committed  and  that  there  is  sufficient 
cause  to  believe  the  defendant  guilty  thereof  the  magistrate  must  order  him  to  be  held 
to  answer  the  charge  before  the  court  of  special  sessions. 

§   71.   Officers  to  attend. 

The  court  of  special  sessions  in  the  city  of  Albany  must  be  held  by  the  recorder  of  the 
city,  with  or  without  one  or  more  of  the  justices  of  the  peace  to  be  associated  with  him. 
In  case  of  the  absence  or  inability  of  the  recorder  to  act,  the  county  judge  of  the  county 
of  Albany  must  act  in  his  place.  If  the  recorder  and  county  judge  are  both  unable,  by 
reason  of  absence  or  other  cause,  to  hold  the  court,  the  clerk  must  adjourn  the  court  to 
the  next  following  Tuesday,  and  continue  such  adjournments  until  the  recorder  or 
county  judge  attends.  Not  more  than  two  officers  shall  be  designated  or  appointed  by 
the  sheriff  or  other  authority  to  attend  the  court  of  special  sessions  of  the  city  of 
Albany,  unless  the  court  shall,  by  an  order  entered  in  its  minutes,  require  the  attend- 
ance of  a  greater  number. 

§   72.   Clerk. 

The  county  clerk  of  Albany  county  is  clerk  of  the  court  of  special  sessions  of  the  city 
of  Albany,  and  must  attend  the  same  in  person  or  by  deputy. 

§    73.    Court,  -when  and  where  held. 

The  court  of  special  sessions  of  the  city  of  Albany  must  be  held  at  the  city  hall  in 
the  city  of  Albany  on  Tuesday  of  each  week,  and  may  be  held  and  continued  for  such 
length  of  time  as  it  deems  proper. 
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CHAPTER  IV. 

THE  POLICE  COUKTS. 

Section  74.  Jurisdiction. 

75.  Election  of  justices. 

76.  Justice  to  take  and  file  oath  of  oflBce,  etc. 

77.  Justice,  how  to  hold  office. 

78.  Compensation  of  justice. 

§   74.   Jurisdiction. 

Police  justices  have  such  jurisdiction,  and  such  only,  as  is  specially  conferred  upon 
them  by  statute.  The  courts  held  by  police  justices  are  called  police  courts,  and  courts 
of  special  sessions  are  also  called  police  courts,  and  are  so  designated  in  different  parts 
of  the  code. 

§§   75,  76,  77.    [Repealed.     Chap.  414,  Laws  of  1897.] 

§    78.    Compensation  of  justice. 

A  police  justice  cannot  retain  to  his  own  use  any  costs  or  fees,  but  may  receive  for 
his  service  an  annual  salary,  to  be  fixed  in  villages  by  the  board  of  trustees,  and  in 
cities  by  the  common  council,  except  where  the  same  is  otherwise  fixed  by  law;  and 
such  salary  shall  not  be  increased  or  decreased  during  his  term  of  office. 
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PART  II. 

Op  the  Pbevention  of  Crime. 

TITLE     I.— Of  Lawful  Eesistance. 

TITLE  II. — Of  the  Intervention  of  the  Officers  of  Justice. 


TITLE  I. 

OF  LAWFUL  EESISTANCE. 

Chapteb    I.  General  Provisions  respecting  lawful  resistance. 
II.  Resistance  by  the  party  about  to  be  injured. 
III.  Resistance  by  other  parties. 


CHAPTER  I. 

GENERAL  PROVISIONS  RESPECTING  LAWFUL  RESISTANCE. 

Section  791  Lawful  resistance;  by  whom  made 

§   79.   Lavrtnl  resistance;  by  irhoiu  made. 

Lawful  resistance  to  the  commission  of  a  crime  may  be  made: 

1.  By  the  party  about  to  be  injured; 

2.  By  other  parties. 

CHAPTER  II. 

RESISTANCE  BT  THE  PARTY  ABOUT  TO  BE  INJURES). 

Section  80.  In  what  cases;  to  what  extent. 

§   80.   In  Trbat  cases;  to  ivhat  extent. 

Resistance  sufficient  to  prevent  the  crime  may  be  made  by  the  party  about  to  be 
injured : 

1.  To  prevent  a  crime  against  his  person ; 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure  property  in  his  lawful 
possession. 

CHAPTER  III. 

RESISTANCE  BY  OTHER  PARTIES. 

Section  81.  In  what  cases. 

§   81.  In  what  cases. 

Any  other  person,  in  aid  or  defense  of  the  person  about  to  be  injured,  may  make 
resistance  sufficient  fo  prevent  the  injury. 
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TITLE  II. 

OP  THE  INTEKVENTION   OF  THE  OFFICERS  OF  JTTSTICE. 

Chapter     I.  Intervention  of  public  officers  in  general. 
II.  Security  to  keep  the  peace. 

III.  Police  in  cities  and  villages,  and  their  attendance  at  exposed  places. 

IV.  Prevention  and  suppression  of  riots. 

CHAPTER  I. 

intbsbvention  of  public  officers  in  genekai,. 

Section  82.  In  what  cases. 

83.  Persons  acting  in  their  aid,  justified. 

§    82.   In  irhat  cases. 

Crimes  may  be  prevented  by  the  intervention  of  the  officers  of  justice: 

1.  By  requiring  security  to  keep  the  peace; 

2.  By  forming  a  police  in  cities  and  villages,  and  by  requiring  their  attendance  in 
exposed  places; 

3.  By  suppressing  riots. 

§    83.    Persons  acting  in  their  aid,  justified. 

When  the  officers  of  justice  are  authorized  to  act  in  the  prevention  of  crime,  ot&er 
persons,  who  by  their  command  act  in  their  aid,  are  justified  in  so  doing. 

CHAPTER  II. 

SECURITY  TO  KEEP  THE  PEACE. 

Section  84.  Information  of  threatened  crime. 

85.  Examination  of  complainant  and  witnesses. 

86.  Warrant  of  arrest. 

87.  Proceedings,  on  complaint  being  controverted. 

88.  Persons  complained  of,  when  to  be  discharged. 

89.  Security  to  keep  the  peace,  when  required. 

90.  Effect  of  giving  or  refusing  to  give  security. 

91.  Person  committed  for  not  giving  security,  how  discharged. 

92.  Undertaking  to  be  transmitted  to  county  court. 

93.  Security,  when  required,  for  assault,  etc.,  in  presence  of  a  court  or  magis- 

trate. 

94.  Appearance  of  party  bound,  upon  his  undertaking. 

95.  Person  bound  may  be  discharged,  if  complainant  does  not  appear. 

96.  Proceedings  in  sessions,  on  appearance  of  both  parties. 

97.  Undertaking,  when  broken. 

98.  Undertaking,  when  and  how  to  be  prosecuted. 
98a.  Security  to  keep  the  peace  by  convicts. 

99.  Security  of  the  peace  not  required  except  according  to  this  chapter. 

§   84.   Information  of  threatened  crime. 

An  information  may  be  laid  before  any  magistrate  that  a  person  has  threatened 
to  commit  a  crime  against  the  person  or  property  of  another. 
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§    85.   Examination  of  complainant  and  iritnesses. 

When  the  information  is  laid  before  a  magistrate,  he  must  examine  on  oath  the  com- 
plainant and  any  witnesses  he  may  produce,  and  must  reduce  their  examination  to 
writing,  and  cause  them  to  be  subscribed  by  the  parties  making  them. 

§   86.   Warrant  of  arrest. 

If  it  appears  from  such  examination  that  here  is  just  reason  to  fear  the  commission 
of  the  crime  threatened,  by  the  person  complained  of,  the  magistrate  must  issue  a  war- 
rant, directed  generally  to  the  sheriff  of  the  county,  or  any  constable,  marshal  or  police- 
man of  the  city  or  town,  reciting  the  substance  of  the  information,  and  commanding 
the  officer  forthwith  to  arrest  the  person  complained  of,  and  bring  him  before  the 
magistrate. 

§   87.   Proceedings,  on  complaint  being  controverted. 

When  the  person  complained  of  is  brought  before  the  magistrate,  if  the  charge  be 
controverted,  the  magistrate  must  take  testimony  in  relation  thereto.  The  evidence 
must  be  reduced  to  writing,  and  subscribed  by  the  witnesses. 

§   88.   Person  complained  of,  \rlien  to  be  discharged. 

If  it  appear  that  there  is  no  just  reason  to  fear  the  commission  of  the  crime  alleged 
to  have  been  threatened,  the  person  complained  of  must  be  discharged. 

g   89.   Security  to  keep  the  peace;  irhen  required. 

If,  however,  there  be  just  reason  to  fear  the  commission  of  the  crime,  the  person 
complained  of  may  be  required  to  enter  into  an  undertaking,  in  such  sum,  not  exceed- 
ing one  thousand  dollars,  as  the  magistrate  may  direct,  with  one  or  more  sufficient 
sureties,  to  abide  the  order  of  the  next  county  court  of  the  county,  held  for  the  trial 
of  indictment,  and  in  the  meantime  to  keep  the  peace  toward  the  people  of  this  state, 
and  particularly  towaid  the  complainant. 

§   90.   EfBect  of  giving  or  refusing  security. 

If  the  undertaking  required  by  the  last  section  be  given,  the  party  complained  of 
must  be  discharged.  If  it  is  not  given,  the  magistrate  must  commit  him  to  prison, 
specifying  in  the  warrant,  the  cause  of  commitment,  the  amount  of  security  required, 
and  the  omision  to  give  the  same. 

§   91.   Person  committed,  how  discharged. 

If  the  person  complained  of  be  committed  for  not  giving  security,  he  may  be  dis- 
charged by  any  two  justices  of  the  peace  of  the  county,  or  police  or  special  justices  of 
the  city,  upon  giving  the  security. 

§   92.   Undertaking  to  be  transmitted  to  county  court. 

An  undertaking  given  as  provided  in  section  eighty-nine,  must  be  transmitted  by 
the  magistrate  to  the  next  term  of  the  county  court  of  the  county. 

§   93.    Security  for  assault,  in  presence  of  court,  etc. 

A  person  who,  in  the  presence  of  a  court  or  magistrate,  assaults  or  threatens  to 
assault  another,  or  to  commit  a  crime  against  his  person  or  property,  or  who  contends 
with  another  in  angry  words,  may  be  thereupon  ordered  by  the  court  or  magistrate,  to 
give  security  as  provided  in  section  eighty-nine,  or  if  he  refuses  to  do  so,  may  be  com- 
mitted as  provided  in  section  ninety. 
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§   94.   Appearance  of  party  bound,  etc. 

A  person  who  has  entered  into  an  undertaking  to  keep  the  peace,  must  appear  on 
the  first  day  of  the  next  term  of  the  county  court  of  the  county.  If  he  do  not,  the 
court  may  forfeit  his  undertaking,  and  order  it  to  be  prosecuted,  unless  his  default  be 
excused. 

§    95.    Discbarge,  if  complainant  does  not  appear. 

If  the  complainant  do  not  appear,  the  person  complained  of  may  be  discharged,  unless 
good  cause  to  the  contrary  be  shown. 

§   96.   Proceedings  in  sessions,  on  appearance  of  botb  parties. 

If  both  parties  appear,  the  court  may  hear  their  proofs  and  allegations,  and  may 
either  discharge  the  undertaking,  or  require  a  new  one,  for  a  time  not  exceeding  one 
year. 

§   97.   Undertaking,  wben  broken. 

An  undertaking  to  keep  the  peace  is  broken,  on  the  failure  of  the  person  complained 
of  to  appear  at  the  county  court,  as  provided  in  section  nijiety-four,  or  upon  his  being 
convicted  of  any  crimes  involving  a  breach  of  the  peace. 

§    98.    Undertaking,  xrben  and  hov  prosecuted. 

Upon  the  district  attorney  producing  evidence  of  such  conviction  to  the  county  court 
to  which  the  undertaking  is  returned,  that  court  must  order  the  undertaking  to  be 
prosecuted;  and  the  district  attorney  must  thereupon  commence  an  action  upon  it  in 
the  name  of  the  people  of  the  state. 

§    98-a.   [Added,  1909.]    Security  to  keep  the  peace  by  convicts. 

Every  court  of  criminal  jurisdiction,  before  which  any  person  shall  be  convicted  of 
any  criminal  offence,  not  punishable  with  death  or  imprisonment  in  a  state  prison, 
shall  have  power,  in  addition  to  such  sentence  as  may  be  prescribed  or  authorized  by 
law,  to  require  such  person  to  give  security  to  keep  the  peace,  or  to  be  of  good  behavior, 
or  both,  for  any  term  not  exceeding  two  years,  or  to  stand  committed  until  such  security 
be  given.  But  this  section  shall  not  extend  to  convictions  for  writing  or  publishing 
any  libel;  nor  shall  any  such  security  be  hereafter  required  by  any  court,  upon  any 
complaint,  prosecution  or  conviction,  for  any  such  writing  or  publishing.  No  recog- 
nizance given  under  this  section,  shall  be  deemed  to  be  broken,  unless  the  principal 
therein  be  convicted  of  some  offence  amounting  in  judgment  to  law,  to  a  breach  of  such 
recognizance.  The  same  proceedings  for  the  collection  of  such  recognizance  when  for- 
feited, shall  be  had  as  are  prescribed  in  the  preceding  sections  of  this  chapter,  in  rela- 
tion to  recognizances  to  keep  the  peace. 

g   99.    Security  for  the  peace  not  required  except  according  to  this  chapter. 

Security  to  keep  the  peace  or  be  of  good  behavior,  cannot  be  required,  except  as 
prescribed  in  this  chapter. 


CHAPTER  III. 

POLICE  IN  CITIES  AND  VILLAOBS,  AND  THEIR  ATTENDANCE  AT  EXPOSED  PLACES. 

Section  100.  Organization  and  regulation  of  the  police. 

101.  Force  to  preserve  the  peace,  at  public  meetings  when  and  how  ordered. 

g    100.   Organization  and  regulation  of  the  police. 

The  orgainization  and  regulation  of  the  police  in  the  cities  and  villages  of  this  state 
are  governed  by  special  statutes. 
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§    101.   Foroe  to   preserve  the   peace   at   public     meetings,  when  and  ho'Mr 
ordered. 

The  mayor  or  other  officer  having  the  direction  of  the  police  in  a  city  or  village,  must 
order  a  foroe,  sufficient  to  preserve  the  peace,  to  attend  any  public  meeting,  when  he  is 
satisfied  that  a  breach  of  the  peace  is  to  be  apprehended. 


CHAPTER  IV. 

PBEVENTION  AND   SUPPRESSION  OF  BIOTS. 

Section  102.  Powers  of  sheriff  or  other  officer,  in  overcoming  resistance  to  process. 

103.  His  duty  to  certify  to  court  the  names  of  resisters  and  their  abettors. 

104.  Duty  of  a  person  commanded  to  aid  the  officer. 

105.  When  governor  to  order  out  a  military  force,  to  aid  in  executing  process. 

106.  Magistrates  and  officers  to  command  rioters  to  disperse. 

107.  To  arrest  rioters,  if  they  do  not  disperse. 

108.  Consequences  of  refusal  to  aid  the  magistrates  or  officers. 

109.  Consequences  of  neglect  or  refusal  of  a  magistrate  or  officer  to  act. 

110.  Proceedings,  if  rioters  do  not  disperse. 

111.  Officers  who  may  order  out  the  military. 

112.  Commanding  officers  and  troops  to  obey  the  order. 

113.  Armed  force  to  obey  orders. 

114.  Conduct  of  the  troops. 

115.  Governor  may,  in  certain  cases,  proclaim  a  county  in  a  state  of  insur- 

rection. 

116.  May  call  out  the  militia. 

117.  May  revoke  the  proclamation. 

§   102.  Potvers     of    sheriff    or    other    officer    in    overcoming    resistance    to 
process. 

When  a  sheriff  or  other  public  officer,  authorized  to  execute  process,  has  reason  to 
apprehend  that  resistance  is  about  to  be  made  to  the  execution  of  the  process,  he  may 
command  as  many  male  inhabitants  of  his  county  as  he  thinks  proper,  to  assist  him 
in  overcoming  the  resistance,  and,  if  necessary,  in  seizing,  arresting  and  confining  the 
resisters  and  their  aiders  and  abettors,  to  be  punished  according  to  law.  (Amended  by 
L.  1916,  ch.  353,  in  effect  May  1.  1916.) 

§    103.   His    duty    to    certify    to    court    the    names    of    resisters    and    their 
abettors. 

The  officer  must  certify  to  the  court  from  which  the  process  issued  the  names  of  the 
resisters  and  their  aiders  and  abettors,  to  the  end  that  they  may  be  proceeded  against 
for  contempt. 

§    104.   Duty  of  a  person  commanded  to  aid  the  officer. 

Every  person  commanded  by  a  public  officer  to  assist  him  in  the  execution  of  process, 
as  provided  in  section  one  hundred  and  two,  who,  without  lawful  cause,  refuses  or 
neglects  to  obey  the  command,  is  guilty  of  a  misdemeanor. 

§   105.   \(rhen  governor  to  order  out  a  military  force  to  aid  in  executing 
process. 

(Repealed  by  L.  1916,  ch.  363,  in  effect  May  1,  1916.) 
37 
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§    106.   Magistrates  and  officers  to  command  rioters  to  disperse. 

When  persons,  to  the  number  of  five  or  more,  armed  with  dangerous  weapons,  or  to 
the  number  of  ten  or  more,  whether  armed  or  not,  are  unlawfully  or  riotously  assembled 
in  a  city,  village  or  town,  the  sheriff  of  the  county  and  his  under  sheriff  and  deputies, 
the  mayor  and  aldermen  of  the  city,  or  the  supervisor  of  the  town,  or  president  or 
chief  executive  of  the  village,  and  the  justices  of  the  peace  or  the  police  justices  of 
the  city,  village  or  town,  or  such  of  them  as  can  forthwith  be  collected,  must  go  among 
the  persons  assembled  and  command  them,  in  the  name  of  the  people  of  the  state, 
immediately  to  disperse. 

§    107.   To  arrest  rioters,  if  they  do  not  disperse. 

If  the  persons  assembled  do  not  immediately  disperse,  the  magistrates  and  officers 
must  arrest  them,  or  cause  them  to  be  arrested,  that  they  may  be  punished  according 
to  law;  and  for  that  purpose,  may  command  the  aid  of  all  persons  present  or  within 
the  county. 

§    108.   Consequences  of  refusal  to  aid  the  magistrates  or  officers. 

If  a  person  so  commanded  to  aid  the  magistrates  or  officers,  neglects  to  do  so,  he  is 
deemed  one  of  the  rioters,  and  is  punishable  accordingly. 

§    109.    Consequences  of  neglect  or  refusal  of  a  magistrate  or  officer  to  act. 

If  a.  magistrate  or  officer  having  notice  of  an  unlawful  or  riotous  assembly,  men- 
tioned in  section  one  hundred  and  six,  neglects  to  proceed  to  the  place  of  assembly,  or 
as  near  thereto  as  he  can  with  safety,  and  to  exercise  the  authority  with  which  he  is 
invested  for  suppressing  the  same  and  arresting  the  offenders,  he  is  guilty  of  a  mis- 
demeanor. 

§    110.   Proceedings,  if  rioters  do  not  disperse. 

If  the  persons  assembled,  and  commanded  to  disperse,  do  not  immediately  disperse, 
any  two  of  the  magistrates  or  officers  mentioned  in  section  one  hundred  and  six,  may 
command  the  aid  of  a  sufficient  number  of  persons,  and  may  proceed  in  such  manner 
as  in  their  judgment  is  necessary,  to  disperse  the  assembly  and  arrest  the  offenders. 

§    111.    Officers  \rho  may  order  out  the  military. 

(Repealed  by  L.  1916,  ch.  353,  in  effect  May  1,  1916.) 

§    112.    Commanding  officer  and  troops  to  ohey  the  order. 

(Repealed  by  L.  1916,  ch.  353,  in  effect  May  1,  1916.) 

§    113.   Armed  force  to  obey  orders. 

(Repealed  by  L.  1916,  ch.  353,  in  effect  May  1,  1916.) 

§    114.    Conduct  of  the  troops. 

(Repealed  by  L.  1916,  ch.  353,  in  effect  May  1,  1916.) 

§   115.   Governor   may,   in   certain   cases,   proclaim   a   county   in  a  state   of 
insurrection. 

When  the  governor  is  satisfied  that  the  execution  of  civil  or  criminal  process  has 
been  forcibly  resisted  in  any  county,  by  bodies  of  men,  or  that  combinations  to  resist 
the  execution  of  process  by  force  exist  in  any  county,  and  that  the  power  of  the  county 
has  been  exerted,  and  has  not  been  sufficient  to  enable  the  officer  having  the  process  to 
execute  it,  he  may,  on  the  application  of  the  officer,  or  of  the  district  attorney  or  county 
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judge  of  the  county,  by  proclamation  to  be  published  in  the  state  paper,  and  in  such 
papers  in  the  county  as  he  may  direct,  declare  the  county  to  be  in  a  state  of  insurrection. 

§    116.   After  proclamation. 

After  the  proclamation  mentioned  in  the  last  section,  the  governor  may  order  into 
the  service  of  the  state  such  number  and  description  of  volunteer  or  uniform  com- 
panies, or  other  militia  of  the  state,  as  he  deems  necessary,  to  serve  for  such  term, 
and  under  the  command  of  such  officer  or  officers  as  he  may  direct. 

§    117.   May  revoke  the  proclamation. 

The  governor,  when  he  thinks  proper,  may  revoke  the  proclamation  authorized  by 
section  one  hundred  and  fifteen,  or  declare  that  it  shall  cease,  at  the  time  and  in  the 
manner  directed  by  him. 
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PART  III. 

Op  JtTDiciAL  Peoceedings  foe  the  Removai,  of  Public  Officers,  bt  Impeachment, 

OB  Otheewise. 

TITLE     I. — Of  Impeachments. 

TITLE  II. — Of  the  Removal  of  Justices  of  the  Peace,  Police  Justices,  and  Justices  of 
Justices'  Courts  and  their  Clerks. 


TITLE  II. 
OF  the  removal  of  justices  of  the  peace,  police  justices,  and  justices  op  justices* 

COURTS,  AND  THEIR  CLERKS. 

§  132.  [Am'd.  1909.]  Jnstices  of  the  peace,  police  justices,  justices  of 
justices'  courts  and  tbeir  clerks,  removable  by  tbe  appellate 
division  of  tbe  supreme  court. 

Justices  of  the  peace  and  judges,  and  justices  of  inferior  courts,  not  of  record,  and 
their  clerks,  may  he  removed,  as  provided  hy  the  constitution,  by  the  appellate  divisioa 
of  the  supreme  court.  The  appellate  division  shall  have  pov^er  to  order  the  proofs  upon 
any  proceedings  hereunder  to  be  taken  before  a  referee  to  be  appointed  by  such  appellate 
division  and  to  certify  the  reasonable  expenses  of  such  referee,  which  amount,  so 
certified,  is  hereby  declared  to  be  a  charge  against  the  city,  town  or  village  within 
such  justices  of  the  peace,  judge,  or  justice  of  inferior  court,  not  of  record,  or  clerk, 
exercises  the  duties  of  his  office.  Such  court  may  also  in  its  discretion  require  the 
person  or  persons  instituting  proceedings  for  the  removal  of  either  of  the  officials  above 
named  to  give  security,  to  be  approved  by  such  court,  for  the  expenses  incident  to  the 
hearing  and  determination  thereof,  in  case  the  charges  against  such  official  are  not 
sustained. 
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PART  IV. 

Of  the  Peoceedings  in  Ceiminal  Actions  Peosecuted  by  Indictment. 

TITLE       I. — Of  the  local  jurisdiction  of  public  oilenses. 

II- — Of  the  time  of  commencing  criminal  actions. 
Ill- — Of  the  information  and  proceedings  thereon  to  the  commitment  inclusive. 
IV- — Of  the  proceedings  after  commitment,  and  before  indictment. 

V- — Of  the  indictment. 
VI. — Of  the  proceedings  on  the  indictment  before  trial. 
VII.— Of  the  trial. 
VIII. — Of  the  proceedings  after  trial  before  judgment. 
IX. — Of  the  judgment  and  execution. 

X. — Greneral  provisions  relating  to  punishment  of  crime. 
XI. — Of  appeals. 
XII. — Of  miscellaneous  proceedings. 


TITLE  I. 

OF  THE  LOCAL  JUEISDICTION  OF  PUBLIC  OFFENSES. 

SliCTlON  133.  Where  a  person  leaves  this  state  to  elude  its  laws. 

134.  When  a  crime  is  committed  partly  in  one  county  and  partly  in  another. 

135.  When  a  crime  is  committed  on  the  boundary  of  two  or  more  counties  or 

within  five  hundred  yards  thereof. 

136.  Jurisdiction  of  crime  on  board  a  vessel. 

137.  Of  crime  committed  in  the  state  on  board  of  any  railway  train,  etc. 

138.  Indictment  for  libel. 

139.  Conviction  on  acquittal  in  another  state,  a  bar,  where  the  jurisdiction  is 

concurrent. 

140.  Conviction  or  acquittal  in  another  county,  a  bar,  where  the  jurisdiction 

is  concurrent. 

§    133.   'When  a  person  leaves  this  state  to  elude  its  lairs. 

A  person  who  leaves  this  state,  with  intent  to  elude  any  law  thereof  against  duelling 
or  prize-fighting,  or  challenges  thereto,  or  to  do  any  act  forbidden  by  such  a  law,  or, 
who  being  a  resident  of  this  state,  does  an  act  out  of  it,  which  would  be  punishable 
as  a  violation  of  such  a  law,  may  be  indicted  and  tried  in  any  county  of  this  state. 

§    134.   When   a   crime   is   committed  partly   in   one   county   and   partly   in 
another. 

When  a  crime  is  committed,  partly  in  one  county  and  partly  in  another,  or  the  acts 
or  effects  thereof,  constituting  or  requisite  to  the  consummation  of  the  offense,  occur 
in  two  or  more  counties,  the  jurisdiction  is  in  either  bounty. 

§    135.   When  u,  crime  is  committed  on  the  boundary  of  tiro  or  more  coun- 
ties, or  xrithin  five  hundred  yards  thereof. 

When  a  crime  is  committed  on  the  boundary  of  two  or  more  counties,  or  within  five 
hundred  yards  thereof  the  jurisdiction  is  in  either  county. 
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§    136.   Jurisdiction  of  crime  on  board  a  vessel. 

When  a  crime  is  committed  in  this  state  on  board  a  vessel  navigating  a  river,  lake  or 
canal,  or  lying  therein  in  the  course  of  her  voyage,  or  in  respect  to  any  portion  of  |he 
cargo  or  lading  of  such  boat  or  vessel,  the  jurisdiction  is  in  any  county  through  which, 
or  any  part  of  which,  such  river  or  canal  passes,  or  in  which  such  lake  is  situated,  or 
on  which  it  borders,  or  in  the  county  where  such  voyage  terminates,  or  would  terminate 
if  completed. 

§    137.    Of  crime  committed  in  the  state  on  board  of  any  railiray  train,  etc. 

When  a  crime  is  committed  in  this  state,  in  or  on  board  of  any  railway  engine,  train 
or  car,  making  a  passage  or  trip  on  or  over  any  railway  in  this  state,  or  in  respect  to 
any  portion  of  the  lading  or  freightage  or  any  such  railway  train  or  engine  car,  the 
jurisdiction  is  in  any  county  through  which,  or  any  part  of  which,  the  railway  train 
or  car  passes,  or  has  passed  in  the  course  of  the  same  passage  or  trip,  or  in  any  county 
where  such  passage  or  trip  terminates,  or  would  terminate,  if  completed. 

§    138.   Indictment  for  libel. 

When  a  crime  of  libel  is  committed  by  publication  in  any  paper  in  this  state,  against 
a  person  residing  in  the  state,  the  jurisdiction  is  in  either  the  county  where  the  paper  is 
published,  or  in  the  county  where  the  party  libeled  resides.  But  the  defendant  may 
have'  the  place  of  trial  changed  to  the  county  where  the  libel  is  printed,  on  executing  a 
bond  to  the  complainant  in  the  penal  sum  of  not  less  than  $250,  nor  more  than  $1,000, 
conditioned,  in  case  the  defendant  is  convicted,  for  the  payment  of  the  complainant's 
reas(5hable  and  necessary  traveling  expenses  in  going  to  and  from  his  place  of  residence 
and  the  place  of  trial,  and  his  necessary  expenses  in  attendance  thereon,  which  bond 
must  be  signed  by  two  sufficient  sureties,  to  be  approved  by  the  judge  of  a  court  of 
record  exercising  criminal  jurisdiction. 

Whenever  the  crime  of  libel  is  committed  against  a  person  not  a  resident  of  this 
state,  the  defendant  must  be  indicted  and  the  trial  thereof  had  in  the  county  where 
the  libel  is  printed  and  published.  But  if  the  paper  does  not,  upon  its  face,  purport  to 
be  printed  or  published  in  a  particular  county  of  this  state,  the  defendant  may  be  in- 
dicted and  the  trial  thereof  had  in  any  county  where  the  paper  is  circulated.  In  no 
case,  however,  can  the  defendant  be  indicted  for  the  printing  or  publication  of  one 
libel  in  more  than  one  county  of  this  state. 

§    139.    Conviction  or   acquittal  in  another  state,    a  bar,   ivhere   the   juris- 
diction is  concurrent. 

When  an  act  charged  as  a  crime  is  within  the  jurisdiction  of  another  state,  terri- 
tory or  country,  as  well  as  within  the  jurisdiction  of  this  state,  a  conviction  or  acquit- 
tal thereof  in  the  former,  is  a  bar  to  a  prosecution  or  indictment  therefor  in  this  state. 

§    140.    Convictions  or  acquittal  in  another  county  a  bar,  -where  the  juris- 
diction is  concurrent. 

When  a  crime  is  committed  within  the  jurisdiction  of  two  or  more  counties  of  this 
state,  a  conviction  or  acquittal  thereof  in  one  county  is  a  bar  to  a  prosecution  or  indict- 
ment thereof  in  another. 
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TITLE  III. 

OF    THE    INFORMATION    ON    PEOCBMJINGS    THEEEON    TO   THE   COMMITMENT    INCLCSIVE. 

CHAPTER       I.— The  information. 

II. — The  warrant  of  arrest. 
III. — ^Arrest  by  an  officer  under  a  warrant. 
IV. — Arrest  by  an  officer  without  a  warrant. 

V. — Arrest  by  a  private  person. 
VI. — Retailing,  after  an  escape  or  rescue. 
VII. — Examination  of  the  case  and  discharge  Of  the  defendant,  or  holding 
him  to  answer. 


CHAPTER  I. 

THE  INFOBMATION. 

SECTION  145.  Information,  defined. 

146.  Magistrate,  defined. 

147.  Who  are  magistrates. 

§    145.   Information,  defined. 

The  information  is  the  allegation  made  to  a.  magistrate,  that  a  person  has  been 
guilty  of  some  designated  crime. 

§    146.    Magistrate,  defined. 

A  magistrate  is  an  officer,  having  power  to  issue  a  warrant  for  the  arrest  of  a  person 
charged  with  a  crime. 

§    147.    [Am'd.  1892,  1909.]    Who  are  magistrates. 

The  following  persons  are  magistrates: 

1.  The  justices  of  the  supreme  court. 

2.  The  judges  of  any  city  court. 

3.  The  county  judges  and  special  county  judges. 

4.  The  city  judge  of  the  city  of  New  York,  and  the  judges  of  the  court  of  general 
sessions  in  the  city  and  county  of  Xew  York. 

5.  The  justices  of  the  peace. 

6.  The  police  and  other  special  justices  appointed  or  elected  in  a  city,  village  or  town. 

7.  The  mayors  and  recorders  of  cities.  But  in  the  city  of  New  York,  the  only  magis- 
trates authorized  to  commit  children  to  institutions  are  justices  of  the  supreme  court, 
the  recorder,  the  city  judge  of  the  city  of  New  York,  and  judges  authorized  to  hold 
the  court  of  general  sessions,  and  the  police  justices. 

8.  The  judges  of  the  city  court  of  Buffalo. 
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CHAPTER  II. 

THE  WARRANT  OF  ABREST. 

Seotiow  148.  Examination  of  the  prosecutor  and  his  witnesses,  upon  the  information. 

149.  Depositions,  what  to  contain. 

150.  In  what  case  warrant  of  arrest  may  be  issued. 

151.  Form  of  the  warrant. 

162.  Name   or  description  of  the  defendant,   in   the  warrant   and   statement 

of  the  ofience. 

163.  Warrant  to  be  directed  to  and  executed  by  a  peace  officer. 

154.  Who  are  peace  officers. 

155.  Warrant  issued  by  certain  judges. 
158.  Id.;  by  other  magistrates. 

157.  Indorsement  on  the  warrant,  for  service  in  another  county,  how  and  upon 

what  proof  to  be  made. 

158.  Defendant,  arrested  for  felony. 

159.  Defendant,  arrested  for  a  misdemeanor. 

160.  Proceedings  on  taking  bail  from  the  defendant,  in  such  case. 

161.  Proceedings,  where  he  is  admitted  to  bail  in  such  case,  but  bail  is  not 

given. 

162.  Prisoner  carried  from  county  to  county. 

163.  Power  and  privilege  of  officer. 

164.  When  magistrate  issuing  the  warrant  is  unable  to  act. 

165.  Defendant  in  all  cases  to  be  taken  before  a  magistrate,  without  delay. 

166.  Defendant  before  another  magistrate  than  the  one  who  issued  the  war- 

rant. 


§    148.    Examination  of  the  prosecutor,  etc. 

When  an  information  is  laid  before  a  magistrate,  of  the  commission  of  a  crime,  he 
must  e-xamine  on  oath  the  informant  or  prosecutor,  and  any  witnesses  he  maj"  pro- 
duce, and  take  their  deposititons  in  writing,  and  cause  them  to  be  subscribed  by  the 
parties  making  them. 

§    149.    Depositions,  irhat  to  contain. 

The  depositions  must  set  forth  facts  stated  by  the  prosecutor  and  his  witnesses, 
tending  to  establish  the  commission  of  the  crime  and  the  guilt  of  the  defendant. 

§    150.    In  what  case  a  summons  or  warrant  of  arrest  may  be  issued. 

1.  If  the  magistrate  be  satisfied,  from  such  depositions,  that  the  crime  complained  of 
has  been  committed,  and  the  crime  charged  is  one  of  which  a  court  of  special  sessions 
has  exclusive  jurisdiction  or  is  one  of  the  offenses  enumerated  in  section  fifty-six,  and 
the  person  charged  with  the  commission  of  the  crime  is  a  citizen  of  the  state  and  a 
resident  of  the  city  or  town  where  the  information  is  laid,  or  if  the  charge  be  against 
a  child  accused  of  an  offense  of  the  grade  of  or  under  section  twenty-one  hundred  and 
eighty-six  of  the  penal  law  permitted  to  be  tried  as  a  misdemeanor  or  an  offense  for 
which  such  child  can  be  found  guilty  of  juvenile  delinquency,  and  in  any  other  case 
in  which  the  magistrate  has  power  to  commit  children  as  provided  by  law,  the  magis- 
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trate  may,  in  his  discretion,  instead  of  issuing  a  warrant  as  hereinafter  provided,; 
issue  a  summons  which  shall  be  substantially  in  the  following  form: 

" court,  county  of  

city  or  town  of   

In  the  name  of  the  people  of  the  state  of  New  York: 
To  

Complaint  having  been  made  this  day  by  that  you   ( here 

briefly  state  the  nature  of  offense  in  regard  to  which  complaint  is  made),  you  ai-e 
hereby  summoned  to  appear  before  me  (here  insert  title  of  magistrate  issuing  sum- 
mons ) ,  at   ( location  of  court)   on  the   day  of   ,  19 . . ,  at   

o'clock  ....  M.,  to  the  end  that  an  investigation  may  be  made  of  said  complaint;  and 
upon  your  failure  to  appear  at  the  time  and  place  herein  mentioned,  you  are  liable  to 
a  fine  of  not  exceeding  twenty-five  dollars. 

Dated  at the day  of 


(Here  insert  official  title  of  magistrate)." 


Upon  said  summons  shall  be  indorsed  the  name  of  the  complainant  and  of  the  person 
summoned  and  also  a  brief  description  of  the  offense  complained  of. 

A  record  shall  be  kept  of  the  issuance  and  disposition  of  each  summons  in  the  same 
manner  as  in  proceedings  under  which  a  warrant  is  issued. 

Such  summons  may  be  served  by  the  complainant,  or  by  a  peace  officer,  or  by  any 
other  person  designated  by  the  magistrate. 

Upon  the  return  of  the  summons  the  magistrate  shall  inquire  and  investigate^  into 
the  subject-matter  of  the  complaint  in  the  same  manner  as  if  defendant  were  brought 
before  the  magistrate  upon  a  warrant  of  arrest. 

If  the  person  summoned  does  not  appear,  such  failure  to  appear  shall  constitute  a 
contempt,  which  the  magistrate  is  empowered  to  punish  by  a  fine  of  not  exceeding 
twenty-five  dollars. 

2.  If  the  magistrate  be  satisfied  from  such  depositions  that  the  crime  complained 
of  lias  been  committed,  and  that  there  is  reasonable  ground  to  believe  that  the  defendant 
has  committed  it,  and  if  the  case  is  one  that  does  not  come  within  the  provisions  of 
subdivision  one  of  this  section,  he  must  issue  a  warrant  of  arrest.  If  a  summons  shall 
hav«  been  issued  as  heretofore  provided,  and  the  person  summoned  shall  have  failed 
to  appear  or  shall  have  appeared  and  the  magistrate  determines  that  there  is  reasonable 
ground  therefor,  a,  warrant  of  arrest  may  be  issued.  (Amended  by  L.  1917,  ch.  686,  in 
effect  Sept.  1,  1917.) 

§    151.   Form  of  tbe  irarrant. 

A  warrant  of  arrest  is  an  order  in  writing  in  the  name  of  the  people,  signed  by  a 
magistrate,  commanding  the  arrest  of  the  defendant,  and  may  be  substantially  in  tlie 
following  form,  the  blanks  being  properly  filled: 

"  County  of  

In  the  name  of  the  people  of  the  State  of  New  York,  to  any  peace  officer  in  the 

Information,  upon  oath,  having  been  this  day  laid  before  me  that  the  crime  of 

has  been  committed  and  accusing thereof. 

You  are  therefore  commanded  forthwith  to  arrest  the  above-named 

and  bring  him  before at 

Dated  at this day  of ,  19 . . . 


Justice  of  the  Peace." 
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The  warrant  must  direct  that  the  defendant  be  brought  before  the  magistrate  issuing 
the  warrant,  or  if  the  offense  was  committed  in  another  town,  and  is  one  of  which  a 
court  of  special  sessions  has  jurisdiction  to  try,  or  which  a  magistrate  has  jurisdiction 
to  hear  and  determine,  he  must  direct  that  the  defendant  be  brought  before  a  magistrate 
of  the  town  in  which  the  offense  was  committed. 

§    152.    Name  or  description  o£  the  defendant  in  the  'warrant  and  statement 
of  the  offense. 

The  warrant  must  specify  the  name  of  the  defendant,  or  if  it  be  unknown  to  the 
magistrate,  the  defendant  may  be  designated  therein  by  any  name.  It  must  also  state 
an  offense  in  respect  to  which  the  magistrate  has  authority  to  issue  the  warrant,  and 
the  time  of  issuing  it,  and  the  city,  town  or  village  where  it  is  issued,  and  be  signed 
by  the  magistrate  with  his  name  of  office. 

§    153.   Warrant  to  be  directed  to  and  executed  by  a  peace  officer. 

The  warrant  must  be  directed  to,  and  executed  by,  a  peace  officer. 

§    154.    \(^ho  are  peace  officers. 

A  peace  officer  is  a  sheriff  of  a  county,  or  his  under  sheriff  or  deputy,  or  a  constable, 
marshal,  police  constable  or  policeman  of  a  city,  town  or  village. 

§    155.    [Am'd,  1893.]    Warrant  by  certain  judges. 

If  the  warrant  be  issued  by  a  judge  of  the  supreme  court,  recorder,  city  judge  or 
judge  of  a  court  of  general  sessions  in  the  city  and  county  of  New  York  or  by  a  county 
judge,  or  by  the  recorder  of  a  city  where  jurisdiction  is  conferred  by  law  upon  such 
recorder,  or  by  a,  judge  of  the  city  court,  it  may  be  directed  generally  to  any  peace 
officer  in  the  state,  and  may  be  executed  by  any  of  those  officers  to  whom  it  may  be 
delivered. 

§    156.   Id.;  by  other  magistrates. 

If  it  is  issued  by  any  other  magistrate,  it  may  be  directed  generally  to  any  peace 
officer  in  the  county  in  which  it  is  issued,  and  may  be  executed  in  that  county;  or  if 
the  defendant  be  in  another  county,  it  may  be  executed  therein,  upon  the  written 
direction  of  a  magistrate  of  such  other  county  indorsed  upon  the  warrant,  signed  by 
him  with  his  name  of  office  and  dated  at  the  cit}',  town  or  village  where  it  is  made,  to 
the  following  effect:  "This  warrant  may  be  executed  in  the  county  of  Monroe"  [or 
as  the  case  may  be]. 

§    157.   Indorsement   on   the   -warrant,   for   service   in   another   county,   how 
and  upon  -what  proof  to  be  made. 

The  indorsement  mentioned  in  the  last  section  cannot,  however,  be  made,  unless  upon 
the  oath  of  a  credible  witness,  in  writing,  indorsed  on  or  annexed  to  the  warrant, 
proving  the  handwriting  of  the  magistrate  by  whom  it  was  issued.  Upon  this  proof, 
the  magistrate  indorsing  the  warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterward  appear  that  the  warrant  was  illegally  or  improperly  issued. 

§    158.   Defendant,  arrested  for  felony. 

If  the  crime  charged  in  the  warrant  be  a  felony  the  officer  making  the  arrest  must 
take  the  defendant  before  the  magistrate  who  issued  the  warrant,  or  some  other  magis- 
trate in  the  same  coiinty,  as  provided  in  section  164. 

§    159.   Defendant,  arrested  for  a  misdemeanor. 

If  the  crime  charged  in  the  warrant  be  a  misdemeanor,  and  the  defendant  be  arrested 
in  another  county,  the  officer  must,  upon  being  required  by  the  defendant,  take  him 
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before  a  magistrate  in  that  county,  who  must  admit  the  defendant  to  bail,  for  his 
appearance  before  the  magistrate  named  in  the  warrant,  and  take  bail  from  him 
accordingly. 

§    160.   Proceedings  on  taking  bail  from  tlie  defendant,  in  sncli  case. 

On  taking  bail,  the  magistrate  must  certify  that  fact  on  the  warrant,  and  deliver 
the  warrant  and  undertaking  of  bail  to  the  officer  having  charge  of  the  defendant. 
The  officer  must  then  discharge  the  defendant  from  arrest,  and,  without  delay,  deliver 
the  warrant  and  undertaking  to  the  magistrate  before  whom  the  defendant  is  required 
to  appear. 

§    161.    [Am'd,  1893.]    Proceedings,  etc.,  but  bail  is  not  given. 

If,  on  the  admission  of  the  defendant  to  bail,  as  provided  in  section  one  hundred  and 
fifty-nine,  bail  be  not  forthwith  given  the  officer  must  take  the  defendant  before  a 
magistrate  as  directed  by  the  warrant,  or  some  other  magistrate  in  the  same  town  or 
county,  as  provided  in  section  one  hundred  and  sixty-four. 

§    162.   Prisoner  carried  from  county  to  county. 

An  officer  who  has  arrested  a  defendant  on  a  criminal  charge,  in  any  coimty,  may 
carry  such  prisoner  through  such  parts  of  any  county  or  counties,  as  shall  be  in  the 
ordinary  route  of  travel  from  the  place  where  the  prisoner  shall  have  been  arrested,  to 
the  place  where  Be  is  to  be  conveyed  and  delivered  under  the  process,  by  which  the 
arrest  shall  have  been  made,  and  such  conveyance  shall  not  be  deemed  an  escape. 

§    163.   Power  and  privilege  of  officer. 

While  passing  through  such  other  county  or  counties,  the  officers  having  the  prisoner 
in  their  charge  shall  not  be  liable  to  arrest  on  civil  process;  and  they  shall  have  the 
like  power  to  require  any  citizen  to  aid  in  securing  such  prisoner,  and  to  retake  him 
if  he  escapes,  as  if  they  were  in  their  own  county;  and  a  refusal  or  neglect  to  render 
such  aid  shall  be  an  offense,  in  the  same  manner,  as  if  they  were  officers  of. the  county 
where  such  aid  shall  be  required. 

§    164.    [Am'd,  1893.]    'When  magistrate  issuing  warrant  unable  to  act. 

When,  by  the  preceding  sections  of  this  chapter,  the  defendant  is  required  to  be  taken 
before  the  magistrate  who  issued  the  warrant,  or  before  a  magistrate  of  the  town  in 
which  the  offense  was  committed,  he  may,  if  that  magistrate  be  absent  or  unable  to  act, 
be  taken  before  the  nearest  or  most  accessible  magistrate  in  the  town  in  which  the 
magistrate  before  whom  the  warrant  is  returnable  resides,  if  there  be  such  a  magistrate 
accessible  and  qualified  to  act,  and  otherwise,  before  the  nearest  or  most  accessible 
magistrate  in  the  same  county.  The  officer  must,  at  the  same  time,  deliver  to  the 
magistrate  the  warrant,  with  his  return  indorsed  and  subscribed  by  him. 

§    165.    [Am'd,   1887.]     Defendant,  upon  arrest,  to  be  taken  before  magis- 
trate. 

The  defendant  must  in  all  cases  be  taken  before  the  magistrate  without  unnecessary 
delay,  and  he  may  give  bail  at  any  hour  of  the  day  or  night. 

6    166.   Defendant  before  another  magistrate  than  the  one  who  issued  the 
warrant. 

If  the  defendant  be  taken  before  a  magistrate  other  than  the  one  who  issued  the 
warrant,  the  depositions  on  which  the  warrant  was  granted  must  be  sent  to  that  magis- 
trate, or  if  they  cannot  be  procured,  the  prosecutor  and  his  witnesses  must  be  sum- 
moned to  give  their  testimony  anew. 
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CHAPTER  III. 

ABBEST  BY  AN   OFFICEE  UNDEB  A   WABBANT. 

Section  167.  Arrest  defined. 

168.  By  whom  an  arrest  may  be  made.  , 

169.  Every  person  bound  to  aid  a;i  officer  in  an  arrest. 

170.  When  the  arrest  may  be  made. 

171.  How  an  arrest  is  made. 

172.  No  further  restraint  allowed,  than  is  necessary. 

173.  Officer  must  state  his  authority,  and  show  warrant,  if  required. 

174.  If  defendant  flee  or  resist,  officer  may  use  all  necessary  means  to  effect 

arrest. 

175.  When  officer  may  break  open  a  door  or  window. 

176.  Outer  or  inner  door 

§    167.   Arrest  defined. 

Arrest  is  the  taking  of  a  person  into  custody  that  he  may  be  held  to  answer  for  a 
crime. 

§    168.   By  -nrbom  an  arrest  may  be  made. 

An  arrest  may  be, 

1.  By  a  peace  officer,  under  a  warrant; 

2.  By  a  peace  officer,  without  a  warrant ;   or 

3.  By  a  private  person. 

§    169.   Every  person  bound  to  aid  an  officer  in  an  arrest. 

Every  person  must  aid  an  officer  in  the  execution  of  a  warrant,  if  the  officer  require 
his  aid  and  be  present  and  acting  in  its  execution. 

§    170.   When  the  arrest  may  be  made. 

If  the  crime  charged  be  a  felony,  the  arrest  may  be  made  on  any  day,  and  at  any 
time  of  the  day  or  during  any  night.  If  it  be  a  misdemeanor,  the  arrest  cannot  be 
made  on  Sunday,  or  at  night,  unless  by  direction  of  the  magistrate  indorsed  upon  the 
warrant. 

§    171.   Hov  an  arrest  is  made. 

An  arrest  is  made  by  an  actual  restraint  of  the  person  of  the  defendant,  or  by  his 
submission  to  the  custody  of  the  officer. 

§    172.   No  further  restraint  allonred,  than  is  necessary. 

The  defendant  is  not  to  be  subjected  to  any  more  restraint  than  is  necessary  for  his 
arrest  and  detention. 

§    173.   Officer  must  state  his  authority,  and  show  warrant,  if  required. 

The  defendant  must  be  informed  by  the  officer  that  he  acts  under  the  authority  of 
the  warrant,  and  he  must  also  show  the  warrant,  if  required. 

§    174.   If  the  defendant  flee  or  resist,  officer  may  use  all  necessary  means 
to  efPect  arrest. 

If,  after  notice  of  intention  to  arrest  the  defendant,  he  either  flee  or  forcibly  resist, 
the  officer  may  use  all  necessary  means  to  effect  the  arrest. 
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§    175.   When  officer  may  break  open  a  door  or  window. 

The  officer  may  break  open  an  outer  or  inner  door  or  window  of  any  building,  to 
execute  the  warrant,  if,  after  notice  of  his  authority  and  purpose,  he  be  refused 
admittance. 

§    176.   Outer  or  inner  door. 

An  officer  may  break  open  an  outer  or  inner  door  or  window  of  any  building,  for  the 
purpose  of  liberating  a  person,  who,  having  entered  for  the  purpose  of  making  an 
arrest,  is  detained  therein,  or  when  necessary  for  his  own  liberation. 


CHAPTER  IV. 

AEBEST  BY  AIT  OFFICEB,  WITHOUT  A.  WAEEANT. 

Section  177.  In  what  cases  allowed. 

178.  May  break  open  a  door  or  window,  if  admittance  refused. 

179.  May  arrest  at  night,  on  reasonable  suspicion  of  felony. 

180.  Must  state   his   authority,   and  cause  of  arrest,  except  where  party   ia 

committing  felony  or  is  pursued  after  escape. 

181.  May  take  before  a  magistrate,   a  person  arrested  by   a  by-stander  for 

breach  of  the  peace. 

182.  Magistrate  may  commit  by  verbal  or  written  order,  for  offenses  committed 

in  his  presence. 

§   177.   In  t^Iiat  cases  allowed. 

A  peace  officer  may,  without  a  warrant,  arrest  a  person: 

1.  For  a  crime,  committed  or  attempted  in  his  presence; 

2.  When  the  person  arrested  has  committed  a,  felony,  although  not  in  his  presence; 

3.  When  a  felony  has  in  fact  been  committed,  and  he  has  reasonable  cause  for 
believing  the  person  to  be  arrested  to  have  committed  it. 

§    178.   May  break  open  a  door  or  ^rindoir,  if  admittance  refused. 

To  make  an  arrest,  as  provided  in  the  last  section,  the  officer  may  break  open  an 
outer  or  inner  door  or  window  of  a  building,  if,  after  notice  of  his  office  and  purpose, 
he  is  refused  admittance. 

§    179.   May  arrest  at  night,  on  reasonable  suspicion  of  felony. 

He  may  also,  at  night,  without  a  warrant,  arrest  any  person  whom  he  has  reasonable 
cause  for  believing  to  have  committed  a  felony,  and  is  justified  in  making  the  arrest, 
though  it  afterward  appear  that  a  felony  had  been  committed  but  that  the  person 
arrested  did  not  commit  it. 

§    180.   Must  state  his  authority,  and  cause  of  arrest,  except  where  party 
is  committing  felony  or  is  pursued  after  escape. 

When  arresting  a  person  without  a  warrant  the  officer  must  inform  him  of  the 
authority  of  the  officer  and  the  cause  of  the  arrest,  except  when  the  person  arrested 
is  in  the  actual  commission  of  a  crime,  or  is  pursued  immediately  after  an  escape. 

§    181.   May  take   before   a  magistrate,   a  person  arrested  by   a  bystander 
for  breach  of  the  peace. 

A  peace  officer  may  take  before  a  magistrate,  a  person,  who,  being  engaged  in  a  breach 
of  the  peace,  is  arrested  by  a  bystander  and  delivered  to  him. 
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§    182.   Magistrate   may   commit   by   verbal   or   irritten   order,   for   offenses 
committed  in  Ms  presence. 

When  a  crime  is  committed  in  the  presence  of  a  magistrate,  he  may,  by  a  verbal  or 
written  order,  command  any  person  to  arrest  the  offender,  and  may  thereupon  proceed 
as  if  the  offender  had  been  brought  before  him  on  a  warrant  of  arrest. 


CHAPTER  V. 

AEEEST  OP   A   PEIVATE  PKESON. 

Section  183.  In  what  cases  allowed. 

184.  Must  inform  the  party  of  the  cause  of  arrest,  except  when  actually  com- 
mitting the  offense,  or  on  pursuit  after  escape. 

186.  Must  immediately  take  prisoner  before  a  magistrate,  or  deliver  him  to 

a  peace  officer. 

§    183.   In  urbat  cases  alloired. 

A  private  person  may  arrest  another, 

1.  For  a  crime,  committed  or  attempted  in  his  presence; 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in  his  presence. 

§    184.   Mast   inform    the    party    of    cause    of   arrest,    except  irben    actually 
committing  the  offense  or  on  pursnit  after  escape. 

A  private  person  before  making  an  arrest,  must  Inform  the  person  to  be  arrested  of 
the  cause  thereof,  and  require  him  to  submit,  except  when  he  is  in  the  actual  commis- 
sion of  the  crime,  or  when  he  is  arrested  on  pursuit  immediately  after  its  commission. 

§    185.   Must    immediately    take    prisoner    before    a    magistrate,    or    deliver 
him  to  a  peace  officer. 

A  private  persoK,  who  has  arrested  another  for  the  commission  of  a  crime,  must, 
without  unnecessary  delay,  take  him  before  a  magistrate,  or  deliver  him  to  a  peace 
oflScer. 

CHAPTER  VI. 

BETAKING,  AFTER  AN  ESCAPE  OB  EESCtJE, 

Section  186.  May  be  at  any  time,  or  in  any  place  in  the  state. 

187.  May  break  open  a  door  or  window,  if  admittance  refused. 

§    186.   May  be  at  any  time,  or  in  any  place  in  the  state. 

If  a  person  arrested  escape  or  be  rescued,  the  person  from  whose  custody  he  escaped, 
or  was  rescued,  may  immediately  pursue  and  retake  him,  at  any  time,  and  in  any  place 
in  the  state. 

§    187.   May  break  open  a  door  or  window,  if  admittance  refused. 

To  retake  the  person  escaping  or  rescued,  the  person  pursuing  may,  after  notice  of 
his  intention  and  refusal  of  admittance,  break  open  an  outer  or  inner  door  or  window 
of  a  building. 
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CHAPTER.  VII. 

EXAMINATION  OF  THE  CASE  AND  DISCHABGB  OP  TUE  DEPENDANT,  OB  HOMING  HIM  TO 

ANSWEE. 

Section  188.  Magistrate  to  inform  defendant  of  the  charge,  and  his  right  to  counsel. 

189.  Time  to  send,  and  sending  for  counsel. 

190.  On  appearance  of  counsel,  or  waiting  for  him  a  reasonable  time  exam- 

ination to  proceed. 

191.  When  to  be  completed;    adjournment. 

192.  On  adjournment,  defendant  to  be  committed,  or  discharged  on  deposit  of 

money. 

193.  Form  of  commitment. 

194.  Depositions,  to  be  read  on  examination,  and  witnesses  examined. 

195.  Kxamination  of  witnesses  to  be  in  presence  of  defendant,  and  witnesses 

to  be  cross-examined  in  his  behalf. 

196.  Defendant  to  be  informed  of  his  right  to  make  a  statement. 

197.  Waiver  of  Ms  right,  and  its  eflfect. 

198.  Statement,  how  taken. 

199.  Same. 

200.  How  reduced  to  writing,  and  authenticated. 

201.  After  statement  or  waiver,  defendant's  witnesses  to  be  examined. 
'  202.  Witnesses  to  be  kept  apart. 

203.  Who  may  be  present  at  examination. 

204.  Testimony,  how  taken  and  authenticated. 

205.  Depositions  and  statement  how  and  by  whom  kept. 

206.  Defendant  entitled  to  copies  of  depositions  and  statement. 

207.  Defendant,  when  and  how  to  be  discharged. 

208.  When  and  how  to  be  committed. 

209.  Order  for  commitment. 

210.  Certificate  of  bail  being  taken. 

211.  Defendant  to  choose  how  he  shall  be  tried. 

212.  Order  for  bail,  on  commitment. 

213.  Form  of  commitment. 

214.  Same. 

215.  Undertaking  of  witnesses  to  appear,  when  and  how  taken. 

216.  Security  for  appearance  of  witnesses,  when  and  how  required. 

217.  Witnesses  under  sixteen. 

218.  Witnesses  to  be  committed,  on  refusal  to  give  security  for  appearance. 

219.  Witness,  unable  to  give  security,  may  be  conditionally  examined. 

220.  Justices'  criminal  docket. 

221.  Magistrate   to   return   depositions,   statement  and   undertakings   of  wit- 

nesses, to  the  court. 
221a.  Recognizances  and  other  papers  to  be  filed. 

221b.  Taking   of   examination,   depositions   and  statements  by   official   steno- 
graphers. 

§    188.   Magistrate   to   inform   defendant  of   the   charge,   and   his   right   to 
counsel. 

When  the  defendant  is  brought  before  a  magistrate  upon  an  arrest  either  with  or 
without  warrant  on  a  charge  of  having  committed  a  crime,  the  magistrate  must  imme- 
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diately  inform  him  of  the  charge  against  him,  and  of  his  right  to  the  aid  of  counsel  iu 
every  stage  of  the  proceedings,  and  before  any  further  proceedings  are  had. 

§    189.   Time  to  send,  and  sending  for  counsel. 

He  must  also  allow  the  defendant  a  reasonable  time  to  send  for  counsel,  and  adjourn 
the  examination  for  that  purpose ;  and  must,  upon  the  request  of  the  defendant,  require 
a  peace  oflScer  to  take  a  message  to  such  counsel  in  the  town  or  city,  as  the  defendant 
may  name.     The  officer  must,  without  delay  and  without  fee,  perform  that  duty. 

§   190.   On  appearance  of  counsel,  or  -waiting  for  him  h,  reasonable  time, 
examination  to  proceed. 

The  magistrate,  immediately  after  the  appearance  of  counsel,  or  if  none  appear  and 
the  defendant  require  the  aid  of  counsel,  must,  after  waiting  a  reasonable  time  therefor, 
proceed  to  examine  the  case,  unless  the  defendant  waives  examination  and  elects  to 
give  bail,  in  which  case  the  magistrate  must  admit  the  defendant  to  bail  if  the  crime 
is  bailable,  as  provided  in  section  210;  and  in  that  case  witnesses  in  attendance  or 
shown  to  be  material  for  the  people  may  be  required  to  appear  and  testify,  or  to  be 
examined  conditionally  as  prescribed  in  sections  215,  216,  217,  218,  219,  220. 

§    191.   Wben  to  be  completed;  adjournment. 

The  examination  must  be  completed  at  one  session,  unless  the  magistrate,  for  good 
cause  shown,  adjourn  it.  The  adjournment  cannot  be  for  more  than  two  days  at  each 
time,  unless  by  consent  or  on  motion  of  the  defendant. 

§    192.   On  adjournment,  defendant  to  be  committed,  or  discbarged  on  de- 
posit of  money. 

If  an  adjournment  be  had  for  any  cause,  the  magistrate  must  commit  the  defendant 
for  examination,  or  discharge  him  from  custody,  upon  his  giving  bail  to  appear  during 
the  examination,  or  upon  the  deposit  of  money  as  provided  in  this  Code,  to  make  sure 
of  his  appearance  at  the  time  to  which  the  examination  is  adjourned. 

§    193.    [Am'd,  1890.]    Form  of  commitment  for  examination. 

The  commitment  for  examination  must  be  to  the  following  effect: 

"  State  of  New  York,  ) 

"County  of j**"' 

"  In  the  name  of  the  people  of  the  state  of  New  York. 

"  To  the  sheriff  of  the  county  of  "   (or  in  the  city  and  county  of  New 

York  "to  the  keeper  of  the  city  prison  of  the  city  and  county  of  New  York"). 

"  A.  B.  having  been  brought  before  me  under  a  warrant  of  arrest  upon  the  charge  of 
(stating  briefly  the  nature  of  the  crime)    is  committed  for  examination  to  the  sheriff 

of  the  county  of "  or  in  the  city  or  county  of  New  York  "  to  the  keeper 

of  the  city  prison  of  the  city  of  New  York." 

"  Dated  at  the  city  of (or  as  the  case  may  be,)  this  day 

of 

"  C.  D., 
"  Justice  of  the  Peace  " 
( or  as  the  case  may  be ) . 

§    194.   Depositions,  to  be  read  on  examination,  and  witnesses  examined. 

At  the  examination,  the  magistrate  must,  in  the  first  place,  read  to  the  defendant 
the  depositions  of  the  witnesses  examined  on  the  taking  of  the  information,  and  if  the 
defendant   request   it,   or   elects   to   have   the   examination,   must   summon    for   cross- 
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examination  the  witnesses  so  examined,  if  they  be  in  the  county.     He  must  also  issue 
subpoenas  for  additional  witnesses  required  by  the  prosecutor  or  the  defendant^ 

§    195.   Examination  of  vritnesses  to  be  in  presence  of  defendant,  and  iirit> 
nesses  to  be  cross-examined  in  his  behalf. 

The  witnesses  must  be  examined  in  the  presence  of  the  defendant,  and  may  be  cross- 
examined  in  his  behalf. 

§    196.   Defendant  to  be  informed  of  his  right  to  make  a  statement. 

When  the  examination  of  the  witnesses  on  the  part  of  the  people  is  closed,  the 
magistrate  must  inform  the  defendant,  that  it  is  his  right  to  make  a  statement  in 
relation  to  the  charge  against  liim  (stating  to  him  the  nature  thereof)  ;  that  the  state- 
ment is  designed  to  enable  him,  if  he  see  fit,  to  answer  the  charge  and  to  explain  the 
fact  alleged  against  him;  that  he  is  at  liberty  to  waive  making  a  statement;  and  that 
his  waiver  cannot  be  used  against  him  on  the  trial. 

§    197.   Waiver  of  his  right  and  its  effect. 

If  the  defendant  waive  his  right  to  make  a  statement,  the  magistrate  must  make  a 
note  thereof,  immediately  following  the  depositions  of  the  witnesses  against  the 
defendant. 

§    198.    Statement,  how  taken. 

If  the  defendant  choose  to  make  a  statement,  the  magistrate  must  proceed  to  take  it 
in  writing,  without  oath,  and  must  put  to  the  defendant  the  following  questions  only : 

What  is  your  name  and  age? 

Where  were  you  born? 

Where  do  you  reside,  and  how  long  have  you  resided  there? 

What  is  your  business  or  profession? 

Give  any  explanation  you  may  think  proper,  of  the  circumstances  appearing  in  the 
testimony  against  you,  and  state  any  facts  which  you  think  will  tend  to  your 
exculpation. 

§    199.    Statement  to  be  read. 

The  answer  of  the  defendant  to  each  of  the  questions  must  be  distinctly  read  to  him 
as  it  is  taken  down.  He  may  thereupon  correct  or  add  to  his  answer,  and  it  must  be 
corrected  until  it  is  made  conformable  to  what  he  declares  to  be  the  truth. 

§    200.   How  reduced  to  -writing,  and  authenticated. 

The  statement  must  be  reduced  to  writing  by  the  magistrate,  or  under  his  direction, 
and  authenticated  in  the  following  manner : 

1.  The  authentication  must  set  forth  in  detail  that  the  defendant  was  informed  of 
his  rights  as  provided  in  section  196,  and  that,  after  being  so  informed,  he  made  the 
statement; 

2.  It  must  contain  the  questions  put  to  him,  and  his  answers  thereto,  as  provided  in 

sections  198  and  199; 

3.  It  may  be  signed  by  the  defendant,  or  he  may  refuse  to  sign  it;  but  if  he  refuse 
to  sign,  his  reason  therefor  must  be  stated  as  he  gives  it ; 

4.  It  must  be  signed  and  certified  by  the  magistrate. 

S    201.   After  statement  of  waiver,  defendant's  witnesses  to  be  examined. 

After  the  waiver  of  the  defendant  to  make  a  statement,  or  after  he  has  made  it,  his 
witnesses,  if  he  produce  any,  must  be  sworn  and  examined. 

38 
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§    202.   Witnesses  to  be  kept  apart. 

The  witnesses  produced  on  the  part  either  of  the  people  or  of  the  defendant  cannot 
be  present  at  the  examination  of  the  defendant;  and  while  a  witness  is  under  examina- 
tion, the  magistrate  may  exclude  all  witnesses  who  have  not  been  examined.  He  may 
also  cause  the  witnesses  to  be  kept  separate,  and  to  be  prevented  from  conversing  with 
each  other,  until  they  are  all  examined. 

§   203.    [Am'd,  1888.]    Who  may  be  present  at  examination. 

The  magistrate  may  also  exclude  from  the  examination  every  person  except  the  clerk 
of  the  magistrate,  the  prosecutor  and  his  counsel,  the  attorney-general,  the  district 
attorney  of  the  county,  the  defendant  and  his  counsel  and  the  officer  having  the 
defendant  in  custody. 

§   204.   Testimony,  h.ovr  taken  and  authenticated. 

The  testimony  given  by  each  witness  must  be  reduced  to  writing,  as  a  deposition,  by 
the  magistrate  or  under  his  direction,  and  authenticated  in  the  following  manner : 

1.  The  authentication  must  state  the  name  and  age  of  the  witness,  his  place  of 
residence,  and  his  business  or  profession; 

2.  It  must,  unless  deposition  by  question  and  answer  be  waived  by  the  defendant 
and  the  witness,  contain  the  questions  put  to  the  witness,  and  his  answers  thereto; 
each  answer  being  distinctly  read  to  him  as  it  is  taken  down,  and  being  corrected  or 
added  to  until  it  is  made  conformable  to  what  he  declares  to  be  the  truth ; 

3.  If  a  question  put  be  objected  to  on  either  side,  and  overruled,  or  the  witness 
decline  answering  it,  that  fact,  with  the  ground  on  which  the  question  was  overruled 
or  the  answer  declined,  must  be  stated ; 

4.  The  deposition  must  be  signed  by  the  witness,  or,  if  he  refuse  to  sign  it,  his  reason 
for  refusing  must  be  stated  in  writing  as  he  gives  it ; 

5.  It  must  be  signed  and  certified  by  the  magistrate. 

6.  [Added,  1896.]  The  foregoing  provisions  shall  apply  to  preliminary  examina- 
tions in  the  city  and  county  of  New  York  only  when  either  the  defendant  or  the  district 
attorney,  or  the  representative  of  the  district  attorney  shall  so  elect. 

§    205.    [Am'd,  1888.]    Deposition,  and  statement;  how  and  by  whom  kept. 

The  magistrate  or  his  clerk  must  keep  the  depositions  taken  on  the  information  or 
on  the  examination,  and  the  statement  of  the  defendant,  if  any,  until  they  are  returned 
to  the  proper  court;  and  must  not  permit  them  to  be  inspected  by  any  person,  except 
a  judge  of  a  court  having  jurisdiction  of  the  offense,  the  attorney-general,  the  district 
attorney  of  the  county,  the  defendant  and  his  counsel  and  the  complainant  and  his 
counsel. 

§   206.   Defendant  entitled  to  copies  of  depositions  and  statement. 

If  the  defendant  be  held  to  answer  the  charge,  the  magistrate  or  his  clerk  having  the 
custody  of  the  depositions  taken  on  the  information  or  examination,  and  of  the  state- 
ment of  the  defendant,  must,  on  payment  of  his  fees  at  the  rate  of  five  cents  for  every 
(hundred  words,  and  within  two  days  after  demand,  furnish  to  the  defendant,  or  his 
counsel-,  a  copy  of  the  depositions  and  statement,  or  permit  either  of  them  to  take  a 
copy. 

§   207.   Defendant,  when  and  how  to  be  discharged. 

After  hearing  the  proofs,  and  the  statement  of  the  defendant,  if  he  have  made  one, 
if  it  appear,  either  that  a  crime  has  not  been  committed,  or  that  there  is  no  sufficient 
cause  to  believe  the  defendant  guilty  thereof,  the  magistrate  must  order  the  defendant 
to  be  discharged,  by  an  indorsement  on  the  depositions  and  statement,  signed  by  him, 
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to  the  following  eflfect:  "There  being  no  sufficient  cause  to  believe  the  within  named 
A.  B.  guilty  of  the  offense  within  mentioned,  I  order  him  to  be  discharged." 

§   208.   When  and  iio-w  to  be  committed. 

If,  however,  it  appear  from  the  examination  that  a  crime  has  been  committed,  and 
that  there  is  sufficient  cause  to  believe  the  defendant  guilty  thereof,  the  magistrate 
must,  in  like  manner,  indorse  on  the  depositions  and  statement,  an  order,  signed  by 
him,  to  the  following  effect:  "It  appearing  to  me  by  the  within  depositions  (and  state- 
ment, if  any)  that  the  crime  therein  mentioned  [or  any  other  crime,  according  to 
the  fact,  stating  generally  the  nature  thereof]  has  been  committed,  and  that  there  is 
sufficient  cause  to  believe  the  within  named  A.  B.  guilty  thereof,  1  order  that  he  be  held 
to  answer  the  same." 

'  §   209.   Order  for  commitment. 

If  the  crime  be  not  bailable,  the  following  words,  or  words  to  the  same  effect,  must 
be  added  to  the  indorsement:  "and  that  he  be  committed  to  the  sheriff  of  the  county  of 

, "  [or  in  the  city  and  county  of  New  York  "  to  the  keeper  of  the  city 

prison  of  the  city  of  New  York.  "]. 

§   210.   Certificate  of  bail  being  taken. 

If  the  crime  be  bailable,  and  bail  be  taken  by  the  magistrate,  the  following  words, 
or  words  to  the  same  effect,  must  be  added  to  the  indorsement  mentioned  in  section 
208:  "and  I  have  admitted  him  to  bail  to  answer,  by  the  undertaking  hereto  annexed." 

§   211.    [Am'd,  1897.]    Defendant  to  choose  how  he  shall  be  tried. 

If  the  crime  with  which  the  defendant  is  charged  be  one  triable,  as  provided  in  sub- 
division thirty-seven  of  section  fifty-six,  by  a  court  of  special  sessions  of  the  county 
in  which  the  same  was  committed,  the  magistrate,  before  holding  the  defendant  to 
answer,  must  inform  him  of  his  right  to  be  tried  by  a  court  of  special  sessions,  and 
must  ask  him  how  he  will  be  tried.  If  the  defendant  shall  not  require  to  be  tried  by 
a  court  of  special  sessions,  he  can  only  be  held  to  answer  to  a  court  having  authority 
to  inquire  by  the  intervention  of  a  grand  jury  in  offenses  triable  in  the  county. 

§   212.   Order  for  bail,  on  commitment. 

If  the  crime  be  bailable,  and  the  defendant  be  admitted  to  bail,  but  bail  have  not 
been  taken,  the  following  words,  or  words  to  the  same  effect,  must  be  added  to  the 
indorsement  mentioned  in  section  208,  "  and  that  he  be  admitted  to  bail  in  the  sum 

of dollars,  and  he  be  committed  to  the  sheriff  of  the  county  of " 

[or  in  the  city  and  county  of  New  York,  "to  the  keeper  of  the  city  prison  of  the  city 
of  New  York  "  ]  until  he  give  such  bail. 

§    213.   Form  of  commitment. 

If  the  magistrate  order  the  defendant  to  be  committed  as  provided  in  section  20!) 
and  212,  he  must  make  out  a  commitment,  signed  by  him,  with  his  name  of  office,  and 
deliver  it,  with  the  defendant,  to  the  officer  to  whom  he  is  committed  or,  if  that  officer 
be  not  present,  to  a  peace  officer,  who  must  immediately  deliver  the  defendant  into  the 
proper  custody,  together  with  the  commitment. 

§   214.   Form  of  commitment. 

The  commitment  must  be  to  the  following  effect: 

"  County  of  Albany  [or  as  the  case  may  be] . 

"  In  the  name  of  the  people  of  the  state  of  New  York:  'to  the  sheriff  of  the  county 
of  Albany '  [or  in  the  city  and  county  of  New  York,  '  to  the  keeper  of  the  city  prison 
of  the  city  of  New  York ']  : 
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"An  order  having  been  this  day  made  by  me,  that  A.  B.  be  held  to  answer  to  tha 

court  of upon  a  charge  of  [stating  briefly  the  nature  of  the  crime],  you 

are  commanded  to  receive  him  into  your  custody  and  detain  him,  until  he  be  legally 
discharged. 

"  Dated  at  the  city  of  Albany  [or  as  the  ease  may  be],  this day  of , 

19... 

"  C.  D.,  Justice  of  the  Peace 

[or  as  the  case  may  be]." 

§   215.   IJndeTtakiiig  of  Tritnesses  to  appear,  when  and  how  taken. 

On  holding  the   defendant  to   answer,  the  magistrate  may   take  from  each   of  the 
material  witnesses  examined  before  him  on  the  part  of  the  people,  a,  written  under- 
taking, to  the  effect  that  he  will  appear  and  testify  at  the  court  to  which  the  deposi-  " 
tions  and  statement  are  to  be  sent,  or  that  he  will  forfeit  the  sum  of  $100. 

§    216.    Security  for  appearance  of  iritnesses,  Trhen  and  how^  required. 

When  the  magistrate  is  satisfied,  by  proof  on  oath,  that  there  is  reason  to  believe  that 
any  such  witness  is  an  accomplice  in  the  commission  of  the  crime  charged,  he  may 
order  the  witness  to  enter  into  a  written  undertaking,  with  such  sureties,  and  in  such 
sum  as  he  may  deem  proper,  for  his  appearance  as  specified  in  the  last  section. 

§    217.    [Am'd,  1909.]    Witnesses  under  sixteen. 

Children  under  the  age  of  sixteen  years,  when  witnesses,  may  be  committed  as  provided 
by  section  four  hundred  and  eighty-six  and  four  hundred  and  eighty-seven  of  the  penal 
law  subject  to  the  order  of  the  trial  court. 

§    218,   Witness  to  be  committed  on  refusal  to  give  security  for  appearance. 

If  a  witness,  required  to  enter  into  an  undertaking  to  appear  and  testify,  either  with 
or  without  sureties,  refuses  compliance  with  the  order  for  that  purpose,  the  magistrate 
must  commit  him  to  prison  until  he  comply  or  be  legally  discharged. 

§   219.    [Am'd,  1887.]    Conditional  examination  of  witnesses. 

A  witness  may  be  conditionally  examined  on  behalf  of  the  people  in  the  manner 
and  with  the  effect  provided  by  title  12,  chapter  3  of  this  Code,  for  taking  examination 
of  witnesses  conditionally  on  behalf  of  the  defendant.  A  copy  of  the  order  and  aSi- 
davit  upon  which  the  application  is  made,  together  with  notice  of  the  time  and  place 
where  the  examination  is  to  be  taken,  shall  be  served  on  the  defendant,  and  his  counsel 
if  he  have  any,  at  least  two  days  before  the  time  fixed  for  such  examination,  and  the 
defendant  may  be  present  personally  upon  such  examination  to  confront  the  witness 
produced  against  him,  if  the  defendant  have  no  counsel  the  order  shall  contain  a  pro- 
vision assigning  counsel  to  him  for  the  purpose  of  such  examination  upon  whom  a  copy 
of  said  order,  affidavit  and  notice  shall  be  served. 

§    220.    [Am'd,  1898,  1910.]    Justices'  criminal  docket. 

Every  justice  of  the  peace  and  every  police  or  other  special  justice  appointed  or 
elected  in  a  city,  village  or  town  other  than  in  the  city  and  county  of  New  York,  shall 
forthwith  enter  correctly  at  the  time  thereof,  full  minutes  of  all  business  done  before 
him  as  such  justice  and  as  a  court  of  special  sessions  in  criminal  actions  and  in  crim- 
inal proceedings  and  including  cases  of  felony,  in  a  book  to  be  furnished  to  him  by  the 
clerk  of  the  city,  village  or  town  where  he  shall  reside,  and  which  shall  be  designated 
"  justices'  criminal  docket,"  and  shall  be  at  all  times  open  for  inspection  to  the  public. 
Such  docket  shall  be  and  remain  the  property  of  the  city,  village  or  town  of  the 
residence  of  such  justice,  and  at  the  expiration  of  the  term  of  office  of  such  justice,  if 
in  a  city  shall  remain  on  file  in  the  police  office  of  such  justice,  or  in  the  oflftce  of  the 
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police  clerk,  and  if  in  a  village  or  town  shall  be  forthwith  filed  by  him  in  the  office 
cf  the  clerk  of  such  village  or  town.  The  minutes  in  every  such  docket  shall  state  the 
names  of  the  witnesses  sworn  and  their  places  of  residence,  and  if  in  a  city,  the  street 
and  house  number;  and  every  proceeding  had  before  him.  It  shall  be  the  duty  of  every 
justice  of  the  peace  and  every  police  or  other  special  justice  in  villages  and  towns,  at 
least  once  a  year  and  upon  the  last  audit  day  of  such  village  or  town,  to  present  his 
docket  to  the  auditing  board  of  said  village  or  town,  which  board  shall  examine  the 
said  docket,  and  enter  in  the  minutes  of  its  proceedings  the  fact  that  such  docket  book 
has  been  duly  examined,  and  that  the  fines  therein  collected  have  been  turned  over  to 
the  proper  officials  of  the  village  or  town  as  required  by  law.  Any  justice  of  the  peace 
or  police  or  other  special  justice  who  shall  wilfully  fail  to  make  and  enter  in  such 
docket  forthwith,  the  entries  by  this  section  required  to  be  made  or  to  exhibit  such 
docket  when  reasonably  required,  or  present  his  docket  to  the  auditing  board  as  herein 
required,  shall  be  guilty  of  a  misdemeanor  and  shall,  upon  conviction,  in  addition  to 
the  punishment  provided  by  law  for  a  misdemeanor,  forfeit  his  office. 

§   221.    [Am'd,  1895,  1896,  1904,  1905.]    Magistrate  to  retnrii  depositions, 
et  cetera. 

Whenever  a  magistrate  has  discharged  a  defendant,  or  has  held  him  to  answer,  as 
provided  in  sections  two  hundred  and  seven  and  two  hundred  and  eight,  he  must, 
within  five  days  thereafter,  return  to  the  clerk  of  the  supreme  court  or  county  court 
or  other  court  having  power  to  inquire  into  the  offenses  by  the  intervention  of  a  grand 
jury,  the  warrant,  if  any,  the  depositions,  the  statement  of  the  defendant,  if  he  have 
made  one,  and  all  undertakings  of  bail,  or  for  the  appearance  of  witnesses,  taken  by 
him.  In  the  city  of  New  York  such  returns  shall  be  made",  in  the  case  of  all  misde- 
meanors, except  charges  of  libel  to  the  district  attorney  of  the  county  wherein  the 
offense  charged  was  committed.  Except  in  a  county  containing  or  wholly  contained  in 
a  city  of  the  first  class,  any  such  magistrate,  within  five  days  after  so  discharging  or 
holding  a  defendant,  must  also  return  to  the  district  attorney  of  the  county  a  state- 
ment of  the  name  and  address  of  the  defendant  the  crime  charged,  the  name  and  address 
of  the  informant,  and  the  names  and  addresses  of  all  of  the  witness  subpoenaed  or 
sworn  upon  the  examination,  or  who  have  made  depositions  in  support  of  the  in- 
formation. 

§    221-a.  [Added,  1909.]    Recognizances  and  other  papers  to  be  filed. 

Every  recognizance  taken  by  any  court,  or  hy  any  magistrate,  coroner  or  other  officer, 
to  appear  and  answer  at  any  court,  and  the  complaint,  inquisition,  affidavits  and  other 
papers  upon  which  such  recognizance  is  founded,  shall  be  filed  in  the  office  of  the  clerk 
of  the  court  at  which  the  party  is  thereby  recognized  to  appear,  within  ten  days  after 
the  same  is  so  taken. 

§    221-a.    [Added,    1912.]     Taking   of  examination,   depositions   and   state- 
ments hy  official  stenographer. 

Upon  an  examination  provided  for  in  this  chapter,  by  or  before  any  police  justice 
or  magistrate  by  whom  an  official  stenographer  shall  have  been  appointed,  under  pro- 
vision of  law  therefor,  stenographic  minutes  of  the  proceedings  and  of  the  examina- 
tion, depositions  of  witnesses  and  statement  of  the  defendant,  if  any,  shall  be  taken  by 
such  stenographer,  and  such  minutes,  when  so  taken  and  when  certified  by  the  stenogra- 
pher and  by  the  justice  or  magistrate  who  held  such  examination,  shall  be  regarded  as 
actually  taken  down  in  vrriting  by  said  justice  or  magistrate  and  subscribed  by  the 
witness  or  witnesses  at  such  examination  and  by  the  defendant,  and  as  fully  comply- 
ing with  the  requirements  of  this  chapter  in  reference  to  the  taking  and  subscribing  of 
such  examination,  depositions  and  statement. 
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TITLE  V. 

OP  THE  INDICTMENT. 

CHAPTER   III. 
AMENDMENT  OF  THE  INDICTMENT.- 

[Made  applicable  bj  section  62.] 

Section  293.  When  amendment  allowed. 

294.  Trial  to  proceed. 

295.  Effect  of  verdict,  etc. 

§   293.   When  amendment  allonred. 

Upon  the  trial  of  an  indictment,  when  a  variance  between  the  allegation  therein  and 
the  proof,  in  respect  to  time,  or  in  the  name-  and  description  of  any  place,  person  or 
thing,  shall  appear,  the  court  may,  in  its  judgment,  if  the  defendant  cannot  be  thereby 
prejudiced  in  his  defeilse  on  the  merits,  direct  the  indictment  to  be  amended,  according 
to  the  proof,  on  such  terms  as  to  the  postponement  of  the  trial,  to  be  had  before  the 
same  or  another  jury,  as  the  court  may  deem  reasonable. 

§   294.   Trial  to  proceed. 

After  such  amendment,  the  trial,  whenever  the  same  shall  be  proceeded  with,  shall 
proceed  in  the  same  manner  and  with  the  same  consequences,  as  if  no  such  variance  has 
occurred. 

§    295.   Effect  of  verdict,  etc. 

A  verdict  and  judgment,  which  shall  be  given  after  the  making  of  any  such  amend- 
ment, shall  be  of  the  same  force  and  effect  as  if  the  indictment  had  originally  been 
found  in  its  amended  form. 


CHAPTER  IV. 

AOBAIGNMENT  OF  THE  DEFENDANT. 

Section  309.  Arraignment,  how  made. 

310.  If  he  gave  another  name,  subsequent  proceedings  to  be  had  by  that  name. 

§   309.   Arraignment,  hov  made. 

The  arraignment  must  be  made  by  the  court,  or  by  the  clerk  or  district  attorney, 
under  its  direction,  and  consists  in  stating  the  charge  in  the  indictment  to  the  defen- 
dant, and  in  asking  him  whether  he  pleads  guilty  or  not  guilty  thereto.  If  the  defen- 
dant demand  it,  the  indictment  must  be  read,  or  a  copy  thereof  furnished  to  him  before 
requiring  him  to  plead. 

§   310.   If   he   gave   another   name,   subsequent   proceedings   to   be   had   by 
that  name. 

If  when  arraigned  the  defendant  allege  that  another  name  is  his  true  name,  the  court 
must  direct  an  entry  thereof  in  the  minutes  of  the  arraignment;  and  the  subsequenO 
proceedings  on  the  indictment  may  be  had  against  him,  by  that  name,  referring  also 
to  the  name  by  which  he  is  indicted. 
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CHAPTER  VII. 

PLEA. 

[Made  applicable  by  section  62.] 

Section  332.  The  different  kinds  of  pleas. 

333.  Plea,  how  put  in. 

334.  Its  form. 

335.  Plea  of  guilty,  how  put  in. 

336.  Plea  of  insanity. 

337.  Plea  may  be  withdrawn,  by  permission  of  the  court. 

338.  What  is  denied  by  a  plea  of  not  guilty. 

339.  What  may  be  given  in  evidence  under  it. 

340.  What  is  deemed  a  former  acquittal. 

341.  Same. 

342.  If  defendant   refuses   to   answer   indictment,   plea  of  not  guilty  to  be 

entered. 

§   332.    [Am'd,  1897.]    Flea  of  guilty  restricted. 

There  are  three  kinds  of  pleas  to  an  indictment : 

1.  A  plea  of  guilty. 

2.  A  plea  of  not  guilty. 

3.  A  plea  of  a  former  judgment  of  conviction  or  acquittal  of  the  crime  charged, 
which  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty. 

A  conviction  shall  not  be  had  upon  a  plea  of  guilty  where  the  crime  charged  is  or 
may  be  punishable  by  death. 

§   333.   Flea,  how  put  in. 

Every  plea  must  be  oral,  and  must  be  entered  upon  the  minutes  of  the  court. 

§   334.   Its  form. 

The  plea  must  be  entered  in  substantially  the  following  form : 

1.  If  the  defendant  plead  guilty  to  the  crime  charged  in  the  indictment,  "  the  defen- 
dant pleads  that  he  is  guilty;  " 

2.  If  he  plead  guilty  to  any  lesser  crime  than  that  charged 'in  the  indictment,  the 
defendant  pleads  guilty  to  the  crime  of "  [naming  it]. 

3.  If  he  plead  not  guilty,  "the  defendant  pleads  not  guilty." 

4.  If  he  plead  a  former  conviction  or  acquittal:  "the  defendant  pleads,  that  he  has 
already  been  convicted  [or  acquitted  as  the  case  may  be],  of  the  crime  charged  in  this 

indictment,  by  the  judgment  of  the  court  of  [naming  it],  rendered  at 

[naming  the  place],  on  the day  of " 

§   335.   Flea  of  guilty,  how  put  in. 

A  plea  of  guilty  can  only  be  put  in  by  the  defendant  himself  in  open  court,  except 
upon  an  indictment  against  a  corporation;  in  which  case,  it  may  be  put  in  by  counsel. 

§   336.   Flea  of  insanity. 

Whenever  a  person,  in  confinement  under  indictment,  desires  to  offer  the  plea  of 
insanity,  he  may  present  such  plea  at  the  time  of  his  arraignment  as  a  specification 
under  the  plea  of  not  guilty. 
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§    337.   Plea    may  be  irithdrairn,  by  permission  of  the  court. 

The  court  may,  in  its  discretion,  at  any  time  before  judgment  upon  a  plea  of  guilty, 
permit  it  to  be  withdrawn,  and  a,  plea  of  not  guilty  substituted. 

§    338.   What  is  denied  by  a  plea  of  not  guilty. 

The  plea  of  not  guilty  is  a  denial  of  every  material  allegation  in  the  indictment. 

§    339.    What  may  be  given  in  evidence  under  it. 

AH  matters  of  fact,  tending  to  establish  a  defense,  other  than  that  specified  in  the 
third  subdivision  of  section  332,  may  be  given  in  evidence  under  the  plea  of  not 
guilty. 

§   340.   What  is  deemed  a  former  acquittal. 

If  the  defendant  were  formally  acquitted  on  the  ground  of  a  variance  between  the 
indictment  and  the  proof,  or  the  indictment  were  dismissed  upon  an  objection  to  its 
form  or  substance,  without  a  judgment  of  acquittal,  it  is  not  deemed  an  acquittal  of 
the  same  offense. 

§   341.    Same. 

When,  however,  the  defendant  was  acquitted  on  the  merits,  he  is  deemed  acquitted 
of  the  same  offense,  notwithstanding  a  defect  in  form  or  substance,  in  the  indictment 
on  which  he  was  acquitted. 

§    342.   If    defendant   refuse   to    ansirer   indictment,   plea   of   not   guilty   to 
be  entered. 

If  the  defendant  refuse  to  answer  an  indictment,  by  demurrer  or  plea,  a  plea  of  not 
guilty  must  be  entered. 


TITLE  VI. 

OF   THE  PEOCEEDINGS   ON   THE   INDICTMENT   BEPOKE    TBIAL. 

CHAPTiaB     I. —  The  mode  of  trial. 

II. —  Formation  of  the  trial  jury. 
III. —  Challenging  the  jury. 

CHAPTER  III. 

CHAIXBNGING  THE   JUET. 

[Made  applicable  by  section  62.] 

Section  359.  Definition  and  division  of  challenges. 

360.  When  there  are  several  defendants,  they  must  unite  in  their  challenges. 

361.  Challenge  to  the  panel,  defined. 

362.  Upon  what  founded. 

363.  When  and  how  taken. 

364.  If  sufficiency  of  the  facts  be  denied,  adverse  party  may  accept.    Exception, 

how  made  and  tried. 

365.  If  exception  overruled,  court  may  allow  denial  of  challenge.    If  allowed, 

may  permit  challenge  to  be  amended. 
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Section  366.  Denial  to  challenge,  how  made,  and  denial  thereof. 

367.  Who  may  be  examined  on  trial  of  challenge. 

368.  If  challenge  allowed,  jury  to  be  discharged.     If  disallowed,  jury  to  be 

impaneled. 

369.  Defendant  to  be  informed  of  his  right  to  challenge  an  individual  juror. 

370.  Kinds  of  challenge  to  individual  juror. 

371.  Challenge,  when  taken. 

372.  Peremeptory  challenge. 

373.  Number  of  peremptory  challenges  to  which  defendant  is  entitled. 

374.  Definition  and  kinds  of  challenge  for  cause. 

375.  Gteneral  causes  of  challenge. 

376.  Particular  causes  of  challenge. 

377.  Ground  of  challenge  for  implied  bias. 

378.  Grounds  of  challenge  for  actual  bias. 

379.  Exemption,  not  a  ground  of  challenge. 

380.  Causes  of  challenge,  how  stated. 

381.  Exceptions  to  challenge  and  denial  thereof. 

382.  Challenge,  how  tried,  if  denied. 

383.  Juror  challenged  may  be  examined  as  a  witness. 

384.  Rules  of  evidence  on  trial  of  challenge. 

385.  Challenges,  first  by  people  and  then  by  the  defendant. 

386.  Order  of  challenges. 

387.  Jury  to  be  sworn,  etc. 

§    359.    Definition  and  division  of  challenges. 

A  challenge  is  an  objection  made  to  trial  jurors,  and  is  of  two  kinds: 

1.  To  the  panel; 

2.  To  an  individual  juror, 

§    360.    When    there     are    several    defendants,    they    must    unite    in    their 
challenge. 

When  several  defendants  are  tried  together  they  cannot  sever  their  challenges,  but 
must  join  therein. 

§    361.    Challenge  to  the  panel,  defined. 

A  challenge  to  the  panel  is  an  objection  made  to  all  the  trial  jurors  returned,  and 
may  be  taken  as  well  to  the  panel  returned  for  the  term,  as  to  an  additional  panel 
ordered  to  complete  the  jury. 

§    362.    [Am'd,  1909.]    Ground  for  challenge  to  panel. 

A  challenge  to  the  panel  can  be  founded  only  on  a  material  departure,  to  the 
prejudice  of  the  defendant,  from  the  forms  prescribed  by  the  code  of  civil  procedure 
and  the  judiciary  law,  in  respect  to  the  drawing  and  return  of  the  jury,  or  on  ths 
intentional  omission  of  the  sheriff  to  summon  one  or  more  of  the  jurors  drawn. 

§   363.   When  and  how  taken. 

A  challenge  to  the  panel  must  be  taken  before  a  juror  is  sworn,  and  must  be  in  writ-  • 
ing,  specifying  distinctly  the  facta  constituting  the  ground  of  challenge. 

§   364.   If   snffioieney   of   the   facts   be   denied,   adverse   party   may   except; 
exception  how  made  and  tried. 

If  the  sufficiency  of  the  facts  alleged  as  a  ground  of  challenge  be  denied,  the  adverse 
party  may  except  to  the  challenge.    The  exception  need  not  be  in  writing,  but  must  be 
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entered  upon  the  minutes  of  the  court;  and  thereupon  the  court  must  proceed  to  try 
the  sufficiency  of  the  challenge,  assuming  the  facts  alleged  therein  to  be  true. 

§   365.  If   exception   overmled,    court   may    alloTV    denial    of   challenge;    if 
alloired,  may  permit  challenge  to  be  amended. 

If,  on  the  exception,  the  court  deem  the  challenge  sufficient,  it  may,  if  justice  re- 
quire it,  permit  the  party  excepting,  to  withdraw  his  exception,  and  to  deny  the  facts 
alleged  in  the  challenge.  If  the  exception  be  allowed,  the  court  may,  in  like  manner, 
permit  an  amendment  of  the  challenge. 

§   366.   Denial  of  challenge,  Txavr  made,  and  trial  thereof. 

If  the  challenge  be  denied,  the  denial  may,  in  like  manner,  be  oral,  and  must  be 
entered  upon  the  minutes  of  the  court;  and  the  court  must  proceed  to  try  the  question 
of  fact. 

§   367.  Who  may  be  examined  on  trial  of  challenge. 

Upon  the  trial  of  the  challenge,  the  officers,  whether  judicial  or  ministerial,  whose 
irregularity  is  complained  of,  as  well  as  any  other  persons,  may  be  examined  to  prove 
or  disprove  the  facts  alleged  as  the  ground  of  the  challenge. 

§   368.   If  challenge  alloxred,  jury  to  be  discharged;  if  disalloved,  jury  to 
be  impaneled. 

If,  either  upon  the  exception  of  the  challenge,  or  a.  denial  of  the  facts,  the  challenge 
be  allowed,  the  court  must  discharge  the  jury,  so  far  as  the  trial  of  the  indictment  in 
question  is  concerned.  If  the  challenge  be  disallowed,  the  court  must  direct  the  jury 
to  be  impaneled. 

§   369.   Defendant  to  be  informed  of  his  right  to  challenge  an  individual 
juror. 

Before  a  juror  is  called,  the  defendant  must  be  informed  by  the  court,  or  under  its 
direction,  that  if  he  intend  to  challenge  an  individual  juror,  he  must  do  so  when  the 
juror  appears,  and  before  he  is  sworn. 

§    370.   Kinds  of  challenge  to  individual  juror. 

A  challenge  to  an  individual  juror  may  be  taken  either  by  the  people  or  by  the  defen- 
dant, and  is  either 

1.  Peremptory,  or 

2.  For  cause. 

§   371.   Challenge,  -when  tahen. 

A  challenge  must  be  taken  when  the  juror  appears,  and  before  he  is  sworn;  but  the 
court  may,  in  its  discretion,  for  good  cause,  set  aside  a  juror  at  any  time  before  evidence 
is  given  in  the  action. 

§   372.   Peremptory  challenge. 

A  peremptory  challenge  is  an  objection  to  a  juror,  for  which  no  reason  need  be  given, 
but  upon  which  the  court  must  exclude  him. 

§   373.   Number  of  peremptory  challenges  to  irhich  defendant  is  entitled. 

Peremptory  challenges  must  be  taken  in  a  number  as  follows: 
L  If  the  crime  charged  be  punishable  with  death,  thirty; 

2.  If  punishable  with  imprisonment  for  life,  or  for  a  term  of  ten  years  or  more, 
twenty; 
3.'  In  all  other  cases,  five. 
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§   374.   Definition  and  kinds  of  challenge  for  cause. 

A  challenge  for  cause  is  an  objection  to  a  particular  juror,  and  is  either 

1.  General,  that  the  juror  is  disqualified  from  serving  in  any  case;  or 

2.  Particular,  that  he  is  disqualified  from  serving  in  the  case  on  trial- 

§   375.    [Am'd,  1909.]    General  causes  of  challenge. 

General  causes  of  challenge  are, 

1.  A  conviction  for  a  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  the  judiciary  law,  to  render  a 
person  a  competent  juror. 

§   376.   Particular  causes  of  challenge. 

Particular  causes  of  challenge  are  of  two  kinds: 

1.  For  such  a  bias,  as,  when  the  existence  of  the  facts  is  ascertained,  does  in  judg- 
ment of  law  disqualify  the  juror,  and  which  is  known  in  this  Code  as  implied  bias; 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror,  in  reference  to  the 
case,  or  to  either  party,  which  satisfies  the  court,  in  the  exercise  of  a  sound  discretion, 
that  such  juror  cannot  try  the  issue  impartially  and  without  prejudice  to  the  substan- 
tial rights  of  the  party  challenging,  and  which  is  known  in  this  Code  as  actual  bias. 
But  the  previous  expression  or  formation  of  an  opinion  or  impression  in  reference  to 
the  guilt  or  innocence  of  the  defendant,  or  a  present  opinion  or  impression  in  reference 
thereto,  is  not  a  sufiBcient  ground  of  challenge  for  actual  bias,  to  any  person  otherwise 
legally  qualified,  if  he  declare  on  oath,  that  he  believes  that  such  opinion  or  impression 
will  not  influence  his  verdict,  and  that  he  can  render  an  impartial  verdict  according  to 
the  evidence,  and  the  court  is  satisfied,  that  he  does  not  entertain  such  a  present  opinion 
or  impression  as  would  influence  his  verdict. 

§   377.   Grounds  of  challenge  for,  implied. 

A  challenge  for  implied  bias  may  be  taken  for  all  or  any  of  the  following  causes,  and 
for  no  other: 

1.  Consanguinity  or  affinity  within  the  ninth  degree,  to  the  person  alleged  to  be  in- 
jured by  the  crime  charged,  or  on  whose  complaint  the  prosecution  was  instituted,  or 
to  the  defendant; 

2.  Bearing  to  him  the  relation  of  guardian  or  ward,  attorney  or  client,  or  client  of 
the  attorney  or  counsel  for  the  people  or  defendant,  master  or  servant,  or  landlord  or 
tenant,  or  being  a  member  of  the  family  of  the  defendant,  or  of  the  person  alleged  to  be 
injured  by  the  offense  charged,  or  on  whose  complaint  the  prosecution  was  instituted, 
or  in  his  employment  on  wages; 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action  or  having  complained 
against,  or  been  accused  by  him  in  a  criminal  prosecution; 

4.  Having  served  on  the  grand  jury  which  found  the  indictment,  or  on  a  coroner's 
jury  which  inquired  into  the  death  of  a  person  whose  death  is  the  subject  of  the 
indictment ; 

5.  Having  served  on  a  trial  jury,  which  has  tried  another  person  for  the  crime 
charged  in  the  indictment; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  indictment,  and 
whose  verdict  was  set  aside  or  which  was  discharged  without  a  verdict,  after  the  cause 
was  submitted  to  it; 

7.  Having  served  as  a  juror,  in  a  civil  action  brought  against  the  defendant,  for 
the  act  charged  as  a  crime ; 

8.  If  the  crime  charged  be  punishable  with  death,  the  entertaining  of  such  conscien- 
tious opinion  as  would  predlude  his  finding  the  defendant  guilty;  in  which  case  he  shall 
neither  be  permitted  nor  compelled  to  serve  as  a  juror. 
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§   378.   Grounds  of  challenge  for  actual  bias. 

A  challenge  for  actual  bias  may  be  taken  for  the  cause  mentioned  in  the  second 
subdivision  of  section  376,  and  for  no  other  cause. 

§   379.   Esemption,  not  »  ground  for  challenge. 

An  exemption  from  service  on  a  jury  is  not  a  cause  of  challenge,  but  the  privilege 
of  the  person  exempted. 

§   380.   Causes  of  challenge,  how  stated. 

In  a  challenge  for  implied  bias,  one  or  more  of  the  causes  stated  in  section  377  must 
be  alleged.  In  a  challenge  for  actual  bias,  the  cause  stated  in  the  second  subdivision 
of  section  376  must  be  alleged.  In  either  case,  the  challenge  may  be  oral,  but  must  be 
entered  upon  the  minutes  of  the  court. 

§    381.    Exceptions  to  challenge  and  denial  thereof. 

The  adverse  party  may  except  to  the  challenge,  in  the  same  manner  as  to  a  challenge 
to  the  panel;  and  the  same  proceedings  must  be  had  thereon,  as  prescribed  in  section 
364,  except  that,  if  the  challenge  be  allowed,  the  juror  must  be  excluded.  The  adverse 
party  may  also  orally  deny  the  facts  alleged  as  the  ground  of  challenge. 

§    382.    Challenge  how  tried,  if  denied. 

If  the  facts  be  denied,  the  challenge  must  be  tried  by  the  court,  which  must  either 
allow  or  disallow  the  same  and  direct  an  entry  accordingly  on  the  minutes.  If  the 
challenge  be  allowed,  the  juror  must  be  discharged. 

§    383.    Juror  challenged  may  be  examined  as  a  ivitness. 

Upon  the  trial  of  a  challenge  to  an  individual  juror,  the  juror  challenged  may  be 
examined  as  a  witness,  to  prove  or  disprove  the  challenge;  and  is  bound  to  answer  every 
question  pertinent  to  the  inquiry  therein. 

§   384.   Rules  of  evidence  on  trial  of  challenge. 

Other  witnesses  may  be  examined  on  either  side;  and  the  rules  of  evidence  applicable 
to  the  trial  of  other  issues,  govern  the  admission  or  exclusion  of  testimony,  on  the 
trial  of  the  challenge. 

§    385.    Challenges  first  by  people  and  then  by  the  defendant. 

Challenges  to  an  individual  juror  must  be  taken  first  by  the  people  and  then  by  the 
defendant. 

§   386.   Order  of  challenges. 

Challenges  to  either  party  must  be  taken: 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  a  general  disqualification; 

3.  To  an  individual  juror,  for  implied  bias; 

4.  To  an  individual  juror,  for  actual  bias; 

5.  Peremptory. 

§  387.  Jury  to  be  sworn. 

The  first  twelve  persons  who  appear,  as  their  names  are  drawn  and  called,  who  are 
proved  as  indifferent  between  the  parties,  and  are  not  discharged  or  excused,  must  be 
eworn,  and  constitute  the  jury  to  try  the  issue. 
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TITLE  VII. 

or  THE  TRIAL. 

Chapteb     I. —  The  trial. 

II. —  Conduct  of  the  jury,  after  the  cause  is  submitted  to  them. 
III.—  The  verdict. 


CHAPTER  I. 

THE  TBIAI,. 

[See  section  62.] 

Section  388.  In  what  order  trial  to  proceed. 

389.  Defendant  presumed  innocent,  until  contrary  proved.     In  case  of  reason- 

able doubt,  entitled  to  acquittal. 

390.  When  reasonable  doubt  of  which  degree  he  is  guilty,  he  must  be  con- 

victed of  the  lowest. 

391.  Separate  trial  of  defendants  jointly  indicted. 

392.  Rules  of  evidence  in  civil  cases  applicable  in  criminal  cases,  except  where 

otherwise  provided  in  this  Code. 

393.  Defendant  as  witness. 

393a.  Persons  jointly  indicted,  competent  witnesses  for  each  other. 

394.  Compensation  of  witness. 

395.  Confession  of  defendant,  when  evidence,  and  its  effect. 

396.  397.  Evidence  on  trial  for  treason. 

398.  Evidence  on  trial  for  conspiracy. 
398a.  Evidence  on  trial  for  abortion. 

399.  Conviction  cannot  be  had  on  testimony  of  accomplice,  unless  corroborated. 

400.  If  testimony  show  higher  crime  than  that  charged,  court  may  discharge 

jury,  and  hold  defendant  to  answer  a  new  indictment. 

401.  If  new  indictment  not  found,  defendant  to  be  tried  on  the  original  in- 

dictment. 

402.  Court  may  discharge  jury,  where  it  has  not  jurisdiction  of  the  oflFense, 

or  the  facts  do  not  constitute  an  offense. 

403.  Proceedings  if  jury  discharged  for  want  of  jurisdiction  of  the  offense, 

when  committed  out  of  the  state. 

404.  Proceedings  in  such  case,  when  offense  committed  in  the  state. 

405.  Same. 

406.  Same. 

407.  Same. 

408.  Proceedings,  if  jury  discharged  because  the  facts  do  not  constitute  an 

offense. 

409.  Same. 

410.  When  evidence  on  either  side  is  closed,  court  may  advise  acquittal.    Effect 

of  the  advice. 

411.  View  of  premises,  when  ordered,  and  how  conducted. 

412.  Duty  of  officer  as  to  jury. 

413.  Knowledge  of  juror,  to  be  declared  in  court,  and  juror  to  be  sworn  as 

witness. 
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Section  414.  Jurors  may  be  permitted  to  separate  during  the  trial.     If  kept  together, 
oath  of  the  officers. 

415.  Jurors  not  to  converse  together  on  the  subject  of  the  trial,  nor  form  an 

opinion  until  the  cause  is  submitted. 

416.  Proceedings  where  juror  becomes  unable  to  perform  his  duty  before  con- 

clusion of  trial. 

417.  Court  to  decide  questions  of  law  arising  during  trial. 

418.  On  indictment  for  libel,  jury  to  determine  law  and  fact. 

419.  In  all  other  cases,  court  to  decide  questions  of  law,  subject  to  right  of 

defendant  to  except. 

420.  Charge  to  jury. 

421.  Jury  may  decide  in  court,  or  retire  in  the  custody  of  officers;  oath  of  the 

officers. 

422.  When  defendant  on  bail  appears  for  trial,  he  may  be  committed. 

§    388.    In  vrhat  order  trial  to  proceed. 

The  jury  having  been  impaneled  and  sworn,  the  trial  must  proceed  in  the  following 
order : 

1.  District  attorney,  or  other  counsel  for  the  people,  must  open  the  case,  and  offer 
the  evidence  in  support  of  the  indictment. 

2.  The  defendant  or  his  counsel  may  then  open  his  defense,  and  offer  his  evidence  in 
support  thereof; 

3.  The  parties  may  then,  respectively,  offer  rebutting  testimony,  but  the  court  for 
good  reason,  in  furtherance  of  justice,  may  permit  them  to  offer  evidence  upon  their 
original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  jury  on  either 
side,  or  on  both  sides,  without  argument,  the  defendant  or  his  counsel  must  commence, 
and  the  counsel  for  the  people  conclude  the  argument  to  the  jury; 

5.  The  court  must  then  charge  the  jury. 

§    3S9.    Defendant    presumed    innocent,    until    contrary    proved;    in    cage    of 
reasonable  doubt,  entitled  to  acquittal. 

A  defendant  in  a  criminal  action  is  presumed  to  be  innocent,  until  the  contrary  be 
proved;  and  in  case  of  a  reasonable  doubt  whether  his  guilt  is  satisfactorily  shown,  he 
is  entitled  to  an  acquittal. 

§    390.    When  reasonable   doubt  of  'which  degree  he  is   guilty,  he  must  be 
convicted  of  the  lovrest. 

When  it  appears  that  a  defendant  has  committed  a  crime,  and  there  is  reasonable 
ground  of  doubt,  in  which  of  two  or  more  degrees  he  is  guilty,  he  can  be  convicted  of 
the  lowest  of  those  degrees  only. 

§    391.    Separate  trial  of  defendants  jointly  indicted. 

When  two  or  more  defendants  are  jointly  indicted  for  a  felony,  any  defendant  requir- 
ing it,  must  be  tried  separately.  In  other  cases,  defendants,  jointly  indicted,  may  be 
tried  separately  or  jointly,  in  the  discretion  of  the  court. 

§   392.    [Am'd,  1892.]    Rules  of  evidnce  in  civil  cases  applicable  in  criminal 
cases,  except  -where  otherwise  provided  in  this  Code. 

The  rules  of  evidence  in  civil  cases  are  applicable  also  to  criminal  cases,  except  as 
otherwise  provided  in  this  Code.  Whenever  in  any  criminal  proceedsinas  a  child  actu- 
magistrate,  upon  the  like  notice,  in  writing,  requiring  him  to  do  so,  must  transmit  the 
ally  or  apparently  under  the  age  of  twelve  years  offered  as  a  witness  does  not  in  the 
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opinion  of  the  court  or  magistrate  understand  the  nature  of  an  oath,  the  evidence 
of  such  child  may  be  received  though  not  given  under  oath  if,  in  the  opinion  of  the 
court  or  magistrate,  such  child  is  possessed  of  sufficient  intelligence  to  justify  the  re- 
ception of  the  evidence.  But  no  person  shall  be  held  or  convicted  of  an  offense  upon 
such  testimony  unsupported  by  other  evidence. 

§   393.   Defendant  as  tritness. 

The  defendant  in  all  cases  may  testify  as  a  witness  in  his  ovrn  behalf,  but  his  neglect 
or  refusal  to  testify  does  not  create  any  presumption  against  him. 

§    393-a.    [Added,    1909.]      Persons    jointly    indicted,    competent    inritnesses 
for  eacb  other. 

All  person  jointly  indicted  shall,  upon  the  trial  of  either,  be  competent  witnesses  for 
each  other  the  same  as  if  not  included  in  the  same  indictment. 

§   394.   Compensation  of  tritness. 

The  rules  as  to  the  compensation  of  witnesses  attending  trials  in  criminal  cases,  pre- 
scribed by  special  statutes,  are  continued  as  there  defined. 

§   395.   Confession  of  defendant,  iirhen  evidence,  and  its  effect. 

A  confession  of  a  defendant,  whether  in  the  course  of  judicial  proceedings  or  to  a 
private  person,  can  be  given  in  evidence  against  him,  unless  made  under  the  influence 
of  fear  produced  by  threats,  or  unless  made  upon  a  stipulation  of  the  district  attorney, 
that  he  shall  not  be  prosecuted  therefor;  but  is  not  sufficient  to  warrant  his  conviction, 
without  additional  proof  that  the  crime  charged  has  been  committed. 

§   396.   Evidence  on  trial  for  treason. 

Upon  a  trial  for  treason  the  defendant  cannot  be  convicted,  except  upon  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  of  one  witness  to  one  overt  act,  and 
another  witness  to  a  different  overt  act  of  the  same  treason.  But  if  two  or  more  dis- 
tinct treasons,  of  different  kinds,  be  alleged  in  the  indictment,  two  witnesses  to  prove 
different  treasons  are  not  sufficient  to  warrant  a  conviction. 

§    307.   Same. 

Upon  a  trial  for  treason,  evidence  cannot  be  admitted,  of  an  overt  act  not  expressly 
charged  in  the  indictment;  nor  can  the  defendant  be  convicted,  unless  one  or  more 
overt  acts  be  expressly  alleged  therein. 

§    398.   Evidence  on  trial  for  conspiracy. 

Upon  a  trial  for  conspiracy,  in  a  case  where  an  overt  act  is  necessary  to  constitute 
the  crime,  the  defendant  cannot  be  convicted,  unless  one  or  more  overt  acts  be  expressly 
alleged  in  the  indictment,  nor  unless  one  or  more  of  the  acts  alleged  be  proved;  but 
any  other  overt  act,  not  alleged  in  the  indictment,  may  be  given  in  evidence. 

§    398-a.  [Added,  1909.]    Evidence  on  trial  for  abortion. 

In  all  prosecutions  under  and  in  pursuance  of  article  six  of  the  penal  law,  the  dying 
declarations  of  the  woman  whose  death  is  produced  by  any  of  the  means  set  forth  in 
said  article,  shall  be  admitted  in  evidence  subject  to  the  same  restrictions  as  in  cases 
of  homicide. 

§   399.   Conviction  cannot  he  bad  on  testimony  of  accomplice,  nnless  cor- 
roborated. 

A  conviction  cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  he  be  cor- 
roborated by  such  other  evidence  as  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime. 
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§   400.   If  testimony  show  higher  offense  than  that  charged,  court  may  dis- 
charge jury,  and  hold  defendant  to  answer  a  nexr  indictment. 

If  it  appear  by  the  testimony,  that  the  facts  proved  constitute  a  crime  of  a  higher 
nature  than  that  charged  in  the  indictment,  the  court  may  direct  the  jury  to  be  dis- 
charged, and  all  proceedings  on  the  indictment  to  be  suspended,  and  may  order  the 
defendant  to  be  committed,  or  continued  on  or  admitted  to  bail,  to  answer  any  new 
indictment  which  may  be  found  against  him  for  the  higher  offense. 

g   401.    If  new  indictment  not  found,  defendant  to  he  tried  on  the  original 
indictment. 

If  an  indictment  for  the  higher  crime  be  dismissed  by  the  grand  jury,  or  be  not  found 
at  or  before  the  next  term,  the  court  must  again  proceed  to  try  the  defendant  on  the 
original  indictment. 

§    402.    Court    may    discharge    jury,    where    it    has    not  jurisdiction  of  the 
offense,  or  the  facts  do  not  constitute  an  offense. 

The  court  may  also  direct  the  jury  to  be  discharged,  where  it  appears  that  it  has  not 
jurisdiction  of  the  crime,  or  that  the  facts,  as  charged  in  the  indictment,  do  not 
constitute  a  crime. 

§    403.    Proceedings,    if    jury    discharge    for    want    of    jurisdiction    of    the 
offense,  w^hen  committed  out  of  the  state. 

If  the  jury  be  discharged,  because  the  court  has  not  jurisdiction  of  the  crime  charged 
in  the  indictment,  and  it  appears  that  it  was  committed  out  of  the  jurisdiction  of  the 
state,  the  court  may  order  the  defendant  to  be  discharged,  or  to  be  detained  for  a 
reasonable  time  specified  in  the  order,  until  a  communication  can  be  sent  by  the  district 
attorney  to  the  chief  executive  officer  of  the  state,  territory  or  district  where  the  crime 
was  committed. 

§    404.   Proceedings  in  such  case,  when  offense  committed  in  the  state. 

If  the  crime  were  committed  within  the  exclusive  jurisdiction  of  another  county  of 
this  state,  the  court  must  direct  the  defendant  to  be  committed  for  such  time  as  it 
deems  reasonable,  to  await  a  warrant  from  the  proper  county  for  his  arrest;  or  if  the 
crime  be  a  misdemeanor  only,  it  may  admit  him  to  bail,  in  an  undertaking,  with  suffi- 
cient sureties,  that  he  will,  within  such  time  as  the  court  may  appoint,  appear  in  such 
court  to  await  a  warrant  from  the  proper  county  for  his  arrest. 

§   405.   Same. 

In  the  case  provided  for  in  the  last  section,  the  clerk  must  forthwith  give  notice  to 
the  district  attorney  of  the  proper  county,  that  the  defendant  has  been  so  committed 
or  held  to  bail. 

§   406.   Same. 

If  the  defendant  be  not  arrested,  as  provided  in  section  404,  on  a  warrant  from  the 
proper  county,  he  must  be  discharged  from  custody,  or  his  bail  in  the  action  be 
exonerated,  or  money  deposited  instead  of  bail  refunded,  as  the  case  may  be;  and  the 
sureties  in  the  undertaking  mentioned  in  that  section  must  be  discharged. 

§   407.  Same. 

If  the  defendant  be  arrested,  the  same  proceedings  must  be  had  thereupon,  as  upon 
the  arrest  of  a  defendant  in  another  county,  on  a  warrant  of  arrest  issued  by  a 
magistrate. 
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§    408.   Proceedings,  if  jury  discharged  because    the    facts    do    not    consti- 
tute an  offense. 

I£  the  jury  be  discharged,  because  the  facts  as  charged  do  not  constitute  a  crime, 
the  court  must  order  the  defendant,  if  in  custody,  to  be  discharged  therefrom,  or  if 
admitted  to  bail,  that  his  bail  be  exonerated,  or  if  he  have  deposited  money  instead  of 
bail,  that  the  money  deposited  be  refunded  to  him,  unless  in  its  opinion  a  new  indict- 
ment can  be  framed,  upon  which  the  defendant  can  be  legallly  convicted;  in  which 
case,  it  may  direct  that  the  case  be  resubmitted  to  the  same  or  another  grand  jury. 

§   409.   Same. 

If  the  court  direct  that  the  case  be  submitted  anew,  the  same  proceedings  must  be 
had  thereon  as  are  prescribed  in  sections  318  and  319. 

§   410.   'When  evidence  on  either  side  is  closed,  court  may  advise  acq.nittal, 
effect  of  the  advice. 

If,  at  any  time  after  the  evidence  on  either  side  is  closed,  the  court  deem  it  insuffi- 
cient to  warrant  a  conviction,  it  may  advise  the  jury  to  acquit  the  defendant  and  they 
must  allow  the  advice. 

§   411.   Vieiv  of  premises,  ivhen  ordered,  and  how  conducted. 

When,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury  should  view  the  place 
in  which  the  crime  is  charged  to  have  been  committed,  or  in  which  any  material  fact 
occurred,  it  may  order  the  jury  to  be  conducted,  in  a  body,  under  charge  of  proper 
officers,  to  the  place,  which  must  be  shown  to  them  by  a  judge  of  the  court,  or  by  a 
person  appointed  by  the  court  for  that  purpose. 

§   412.   Duty  of  officer  as  to  jury. 

The  officers,  mentioned  in  the  last  section,  must  be  sworn  to  suffer  no  person  to  speak 
to  or  communicate  with  the  jury,  nor  to  do  so  themselves,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  without  unnecessary  delay,  or  at  a 
specified  time. 

§   413.  KnoTrledge  of  juror,  to  be  declared  in  court,  and  juror  to  be  sivorn 
as  -nritness. 

If  a  juror  have  any  personal  knowledge,  respecting  a  fact  in  controversy  in  a  cause, 
he  must  declare  it  in  open  court,  during  the  trial.  If,  during  the  retirement  of  the 
jury,  a  juror  declare  a  fact,  which  could  be  evidence  in  the  cause,  as  of  his  own 
knowledge,  the  jury  must  return  into  court.  In  either  of  these  cases,  the  juror  mak- 
ing the  statement  must  be  sworn  as  a  witness,  and  examined  in  the  presence  of  the 
parties. 

§   414.   Jurors    may    be    permitted    to    separate    during    the    trial;    if    kept 
together,  oath  of  the  officers. 

The  jurors  sworn  to  try  an  indictment  may,  at  any  time  before  the  submission  of 
the  cause  to  the  jury,  in  the  discretion  of  the  court;  be  permitted  to  separate,  or  be 
kept  in  charge  of  proper  officers.  Such  officers  must  be  sworn  to  keep  the  jurors 
together  until  the  next  meeting  of  the  court,  to  suffer  no  person  to  speak  to,  or  com- 
municate with  them,  nor  to  do  so  themselves,  on  any  subject  connected  with  the  trial, 
and  to  return  them  into  court  at  the  next  meeting  thereof. 

§   415.   Jurors  not  to  converse  together  on  the  subject  of  the  trial  nor  form 
an  opinion  until  the  case  is  submitted. 

The  jury  must  also,  at  each  adjournment  of  the  court,  whether  permitted  to  separate 
or  kept  in  charge  of  officers,  be  admonished  by  the  court,  that  it  is  their  duty  not  to 
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converse  among  themselves  on  any  subject  connected  with  the  trial,  or  to  form  or 
express  any  opinion  thereon,  until  the  cause  is  finally  submitted  to  them. 

§   416.   Proceedings,    irliere    jnror    becomes    nnalile    to    perforin    his    duty 
before  conclusion  of  trial. 

If,  before  the  conclusion  of  the  trial,  a  juror  become  sick,  so  as  to  be  unable  to  perform 
his  duty,  the  court  may  order  bim  to  be  discharged,  and  another  jury  to  be  then  or 
afterward  impaneled. 

§   417.    Court  to  decide  q^nestion  of  lair  arising  during  trial. 

The  court  must  decide  all  questions  of  law  which  arise  in  the  course  of  the  trial. 

§   418.    On  indictment  for  libel,  jury  to  determine  latr  and  fact. 

On  the  trial  of  an  indictment  for  libel,  the  jury  have  the  right  to  determine  the  law 
and  the  fact. 

§   419.   In  all  other  cases,  court  to  decide  questions  of  lair,  subject  to  right 
of  defendant  to  except. 

On  the  trial  of  an  indictment  for  any  other  crime  than  libel,  questions  of  law  are 
to  be  decided  by  the  court,  saving  the  right  of  the  defendant  to  except;  'questions  of 
fact  by  the  jury.  And  although  the  jury  have  the  power  to  find  a  general  verdict, 
which  includes  questions  of  law  as  well  as  of  fact  they  are  bound,  nevertheless,  to 
receive  as  law  what  is  laid  down  as  such  by  the  court. 

§   420.    Charge  to  jury. 

In  charging  the  jury,  the  court  must  state  to  them,  all  matters  of  law  which  it  thinks 
necessary  for  their  information  in  giving  their  verdict;  and  must,  if  requested,  in 
addition  to  what  it  may  deem  its  duty  to  say,  inform  the  jury  that  they  are  the 
exclusive  judges  of  all  questions  of  fact. 

§   421.   Jury  may  decide  in  court,  or  retire  in  the  custody  of  officers;  oath 
of  the  officers. 

After  hearing  the  charge,  the  jury  may  either  decide  in  court,  or  may  retire  for 
deliberation.  If  they  do  not  agree  without  retiring,  one  or  more  officers  must  be  sworn, 
to  keep  them  together  in  some  private  and  convenient  place,  and  not  to  permit  any 
person  to  speak  to  or  communicate  with  them,  nor  do  so  themselves,  unless  it  be  by 
order  of  the  court,  or  to  ask  them  whether  they  have  agreed  upon  a  verdict,  and  to 
return  them  into  court  when  they  have  so  agreed,  or  when  ordered  by  the  court. 

§   422.   When  defendant  on  bail  appears  for  trial,  he  may  be  committed. 

When  a  defendant,  who  has  given  bail,  appears  for  trial,  the  court  may,  in  its 
discretion,  at  any  time  after  his  appearance  for  trial,  order  him  to  be  committed  to 
the  custody  of  the  proper  ofiicer  of  the  county,  to  abide  the  judgment  or  further  order 
of  the  court;   and  he  must  be  committed  and  held  in  custody  accordingly. 
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CHAPTER  II. 

CX5NDUCT  or  THE  JUBT,  AFTEB  THE  CAUSE  IS   SUBMITTED  TO  THEM. 

[See  section  62.] 

Section  423.  Room  and  accommodations  for  the  jury  after  retirment,  how  provided. 

424.  Accommodations  for  the  jury,  when  kept  together  during  the  trial,  or  after 

retirement. 

425.  What  papers  the  jury  may  take  with  them. 

426.  Same. 

427.  May  return  into  court,  for  information. 

428.  When  jury  to  be  discharged  before  agreement. 

429.  Reason  for  discharge. 

430.  When  jury  discharged  or  prevented  from  giving  a  verdict,  cause  to  be 

again  tried. 

431.  Court  may  adjourn   during  absence   of   jury,   as   to  other  business,  but 

deemed  open  till  verdict  rendered  or  jury  discharged. 

432.  Final  adjournment  of  court  discharges  jury. 

§   423.    Room    and    accommodations    for    the    jury    after    retirement,    how 
provided. 

A  room  must  be  provided  by  the  supervisors  of  the  county  ( or  if  the  trial  be  in  a  city 
court,  by  the  corporate  authorities  of  the  city),  for  the  use  of  the  jury,  upon  their 
retirement  for  deliberation,  with  suitable  furniture,  fuel,  lights  and  stationery.  If  the 
supervisors  or  corporate  authorities  neglect  this  duty,  the  court  may  order  the  sheriff 
to  perform  it;  and  the  expenses  incurred  by  him  in  carrying  the  order  into  effect,  when 
certified  by  the  court,  are  a  county  charge. 

§   424.   Accommodations  for  the  jnry,  -when  kept  together  dnring  the  trial, 
or  after  retirement. 

While  the  jury  are  kept  together,  either  during  the  progress  of  the  trial  or  after  their 
retirement  for  deliberation,  they  must  be  provided  by  the  sheriff,  upon  the  order  of 
the  court,  at  the  expense  of  the  county  (or  if  the  trial  be  in  the  city  court,  at  the 
expense  of  the  city),  with  suitable  and  sufficient  food  and  lodging. 

§   425.   What  papers  the  jury  may  take  irith  them. 

The  court  may  permit  the  jury,  upon  retiring  for  deliberation,  to  take  with  them  any 
paper  or  article  which  has  been  received  as  evidence  in  the  cause,  but  only  upon  the 
consent  of  the  defendant  and  the  counsel  for  the  people. 

§   526.   Same. 

The  -jury  may  also  take  with  them  notes  of  the  testimony  or  other  proceedings  on  the 
trial,  taken  by  themselves  or  any  of  them,  but  none  taken  by  any  other  person. 

§   427.   May  return  into  court,  for  information. 

After  the  jury  have  retired  for  deliberation,  if  there  be  a  disagreement  between  them, 
as  to  any  part  of  the  testimony,  or  if  they  desire  to  be  informed  of  a  point  of  law 
arising  in  the  cause,  they  must  require  the  officer  to  conduct  them  into  court.  Upon 
their  being  brought  into  court,  the  information  required  must  be  given  after  notice  to 
the  district  attorney  and  to  the  counsel  for  the  defendant,  and  in  cases  of  felony,  in 
the  presence  of  the  defendant. 
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§   428.   When  jury  to  be  discharged  before  agreement. 

After  the  jury  have  retired  to  consider  of  theii  verdict,  they  can  be  discharged 
before  they  shall  have  agreed  thereon  only  in  the  following  cases: 

1.  Upon  the  occurrence  of  some  injury  or  casualty  affecting  the  defendant,  the  jury 
or  some  one  of  them,  or  the  court,  rendering  it  inexpedient  to  keep  them  longer  together; 
or 

2.  When  after  the  lapse  of  such  time  as  shall  seem  reasonable  to  the  court,  they 
shall  declare  themselves  unable  to  agree  upon  a  verdict;    or 

3.  When  vrith  the  leave  of  the  court,  the  public  prosecutor  and  the  counsel  for  the 
defendant  consent  to  such  discharge. 

§   429.    Reason  for  discharge. 

Whenever  the  jury  ia  discharged  without  a  verdict,  the  reason  for  the  discharge 
must  be  entered  on  the  minutes. 

§   430.   When   jury   discharged   or   prevented   from   giving   a  verdict,   causa 
to  be  again  tried. 

In  all  cases  where  a  jury  are  discharged,  or  prevented  from  giving  a  verdict,  by 
reason  of  an  accident  or  other  cause,  except  where  the  defendant  is  discharged  from 
the  indictment,  during  the  progress  of  the  trial,  or  after  the  cause  is  submitted  to  them, 
the  cause  may  be  again  tried  at  the  same  or  another  term. 

§    431.    Court   may   adjourn   during   absence   of  jury,   as   to   other   business, 
but  deemed  open  till  verdict  rendered  or  jury  discharged. 

While  the  jury  are  absent,  the  court  may  adjourn  from  time  to  time,  as  to  other 
business;  but  it  is  nevertheless  deemed  open,  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered  or  the  jury  discharged. 

§   432.   Final  adjournment  of  court  discharges  jury. 

A  final  adjournment  of  the  court  discharges  the  jury,  but  any  term  of  a  court  may 
be  continued  for  the  purpose  of  finishing  a  trial  or  receiving  a  verdict. 


CHAPTER  III. 

THE  VEBDIOT. 

[See  section  62.] 

Section  433.  When  the  jury  have  agreed,  to  be  brought  into  court  and  their  names 
called.     If  all  do  not  appear,  jury  to  be  discharged  and  cause  again  tried. 

434.  In  felony,  defendant  must  be  present.     In  misdemeanor,  verdict  may  be 

rendered  in  his  absence. 

435.  Manner  of  taking  the  verdict. 

436.  Verdict  may  be  general  or  special. 

437.  General  verdict. 

438.  Special  verdict. 

439.  Special  verdict,  how  rendered. 

440.  Same. 

441.  Special  verdict,  how  brought  to  argument. 

442.  Judgment  thereon. 

443.  When  special  verdict  defective,  new  trial  to  be  ordered. 

444.  Upon    indictment   for   crime   consisting   of   different   degrees,   jury   may 

convict  of  any  degree,  or  of  any  attempt  to  commit  the  crime. 


PKOCEEDINGS  IN  CKIMINAL  ACTIONS.  613 

Section  445.  In  other  cases,  jury  may  convict  of  any  offense  necessarily  included  in 
that  charge. 

446.  On  indictment  against  several,  jury  may  render  a  verdict  as  to  some,  and 

the  cause  be  again  tried  as  to  the  others. 

447.  In  what  cases  court  may  direct  a  reconsideration  of  the  verdict. 

448.  Same. 

449.  When  judgment  may  be  given  upon  an  informal  verdict. 

450.  Polling  the  jury. 

451.  Recording  the  verdict. 

452.  Defendant,  when  to  be  discharged  or  detained  after  acquittal. 

453.  Proceedings  upon  general  verdict  of  conviction,  or  a  special  verdict. 

454.  When  defendant  acquitted  on  the  ground  of  insanity,  the  fact  to  be  stated 

with  the  verdict;    commitment  of  defendant  to  state  lunatic  asylum. 

§  433>  IVlien  the  jury  have  agreed,  to  be  brought  into  court  and  their 
names  called;  if  all  do  not  appear,  jury  to  be  discharged  and 
cause  again  tried. 

When  the  jury  have  agreed  upon  their  verdict,  they  must  be  conducted  into  court  by 
the  officer  having  them  in  charge.  Their  names  must  then  be  called,  and  if  all  do  not 
appear,  the  rest  must  be  discharged  without  giving  a  verdict.  In  that  event,  the  cause 
may  be  again  tried,  at  the  same  or  another  term. 

§  434.  In  felony,  defendant  must  be  present;  in  misdemeanor,  verdict  may 
be  rendered  in  his  absence. 

If  the  indictment  be  for  a  felony,  the  defendant  must,  before  the  verdict  is  received, 
appear  in  person.  If  it  be  for  a  misdemeanor,  the  verdict  may  be  rendered  in  his 
absence. 

§   435.   Manner  of  taking  the  verdict. 

If  the  jury  appear,  they  must  be  asked  by  the  court  or  the  clerk,  whether  they  have 
agreed  upon  their  verdict;  and  if  the  foreman  answer  in  the  affirmative,  they  must, 
on  being  required,  declare  the  same. 

§  436.   Verdict  may  be  general  or  special. 

The  jury  may  either  render  a  general  verdict,  or  when  they  are  in  doubt  as  to  the 
legal  effect  of  the  facts  proved,  they  may,  except  upon  an  indictment  for  libel,  find  a 
special  verdict. 

§   437.   General  verdict. 

A  general  verdict  upon  a  plea  of  not  guilty  is  either  "guilty"  or  "not  guilty;  " 
which  imports  a  conviction  or  acquittal  of  the  offense  charged  in  the  indictment. 
Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same  offense,  it  is  either  "  for 
the  people,"  or  "for  the  defendant." 

§  438.   Special  verdict. 

A  special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving  the  judgment 
to  the  court.  It  must  present  the  conclusions  of  fact,  as  established  by  the  evidence, 
and  not  the  evidence  to  prove  them;  and  these  conclusions  of  fact  must  be  so  pre- 
sented, as  that  nothing  remains  to  the  court,  but  to  draw  from  them  conclusions  of  law. 

§   439.    Special  verdict,  hoiv  rendered. 

The  special  verdict  must  be  reduced  to  writing,  by  the  jury  or  in  their  presence, 
entered  upon  the  minutes  of  the  court,  read  to  the  jury,  and  agreed  to  by  them,  before 
they  are  discharged. 
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§   440.   Same. 

The  special  verdict  need  not  be  in  any  particular  form  but  is  sufficient,  if  it  present 
intelligibly  the  facts  found  by  the  jury. 

§   441.   Special  -rerdict,  hoir  brought  to  argument. 

The  special  verdict  may  be  brought  to  argument  by  either  party,  upon  Tfive  days' 
notice  to  the  other,  at  the  same  or  another  term  of  the  court;  and  upon  the  hearing 
thereof,  the  counsel  for  the  defendant  may  conclude  the  argument. 

§   442.   Judgment  thereon. 

The  court  must  give  judgment  upon  the  special  verdict,  as  follows: 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the  defendant  guilty  of  the  ofiFense 
charged  in  the  indictment,  or  of  any  other  offense  of  which  he  could  be  convicted,  under 
that  indictment,  as  provided  in  sections  444  and  445,  judgment  must  be  given  accord- 
ingly;  but  if  otherwise,  judgment  of  acquittal  must  be  given; 

2.  If  the  plea  be  a  former  conviction  or  acquittal  of  the  same  offense,  the  court  must 
give  judgment  of  conviction  or  acquittal,  according  as  the  facts  prove  or  fail  to  prove 
the  former  conviction  or  acquittal. 

§   443.    'When  special  verdict  defective,  neiv  trial  to  be  ordered. 

If  the  jury  do  not,  in  a  special  verdict,  pronounce  affirmatively  or  negatively  on  the 
facts  necessary  to  enable  the  court  to  give  judgment,  or  if  they  find  the  evidence  of 
facts  merely,  and  not  the  conclusions  of  fact  from  the  evidence,  as  established  to  their 
satisfaction,  the  court  must  order  a  new  trial. 

§  444.  [Am'd,  1900.]  Upon  indictment  for  offense  consisting  of  different 
degrees,  jury  may  convict  of  any  degree,  or  of  any  attempt  to 
commit  the  offense. 

Upon  an  indictment  for  a  crime  consisting  of  different  degrees,  the  jury  may  find 
the  defendant  not  guilty  of  the  degree  charged  in  the  indictment,  and  guilty  of  any 
degree  inferior  thereto,  or  of  an  attempt  to  commit  the  crime.  Upon  a  trial  for  murder 
or  manslaughter,  if  the  act  complained  of  is  not  proven  to  be  the  cause  of  death,  the 
defendant  may  be  convicted  of  assault  in  any  degree  constituted  by  said  act,  and 
warranted  by  the  evidence.  A  conviction  upon  a  charge  of  assault  is  not  a  bar  to  a 
subsequent  prosecution  for  manslaughter  or  murder,  the  person  assaulted  dies  after 
the  conviction,  in  case  death  results  from  the  injury  caused  by  the  assault. 

§  445>  In  other  cases,  jury  may  convict  of  any  offense  necessarily  included 
in  that  charge. 

In  all  other  cases,  the  defendant  may  be  found  guilty  of  any  crime,  the  commission 
of  which  is  necessarily  included  in  that  with  which  he  is  charged  in  the  indictment. 

§  446.  On  indictment  against  several,  jury  may  render  a  verdict  as  to 
some,  and  the  cause  be  again  tried  as  to  the  others. 

On  an  indictment  against  one  or  more,  if  the  jury  cannot  agree  upon  a  verdict  as  to 
all,  they  may  render  a  verdict  as  to  those  in  regard  to  whom  they  do  agree,  on  which 
a  judgment  must  be  entered  accordingly;  and  the  case,  as  to  the  rest,  may  be  tried 
by  another  jury. 

§   447.   In  nrhat  cases  court  may  direct  a  reconsideration  of  the  verdict. 

When  there  is  a  verdict  of  conviction,  in  which  it  appears  to  the  court  that  the  jury 
have  mistaken  the  law,  the  court  may  explain  the  reason  for  that  opinion,  and  direct 


PKOCEEDIA^GS  IJST  CKIMINAL  ACTIOXS.  615 

the  jury  to  reconsider  their  verdict;  and  if,  after  the  reconsideration  they  return  the 
same  verdict,  it  must  be  entered.  But  when  there  is  a  verdict  of  acquittal,  the  court 
cannot  require  the  jury  to  reconsider  it. 

§   448.   Same. 

If  the  jury  render  a  verdict  which  is  neither  a  general  or  a  special  verdict,  as  defined 
in  sections  437  and  438,  the  court  may,  with  proper  instructions  as  to  the  law,  direct 
them  to  reconsider  it;  and  it  cannot  be  recorded,  until  it  be  rendered  in  some  form, 
from  which  it  can  be  clearly  understood  what  is  the  intent  of  the  jury,  whether  to 
render  a  general  verdict,  or  to  find  the  facts  specially,  and  leave  the  judgment  to  the 
court. 

§    449.    When  jadgment  may  be  given  upon  an  informal  verdict. 

If  the  jury  persist  in  finding  an  informal  verdict,  horn  which,  however,  it  can  be 
clearly  understood,  that  their  intention  is  to  find  in  favor  of  the  defendant,  upon  the 
issue,  it  must  be  entered  in  the  terms  in  which  it  is  found,  and  the  court  must  give 
judgment  of  acquittal.  But  no  judgment  of  conviction  can  be  given,  unless  the  jury 
expressly  find  against  the  defendant,  upon  the  issue,  or  judgment  be  given  against  him 
on  a  special  verdict. 

§    450.    Polling  the  jnry. 

When  u  verdict  is  rendered,  and  before  it  is  recorded,  the  jury  may  be  polled,  on  the 
requirement  of  either  party;  in  which  case,  they  must  be  severally  asked  whether  it  is 
their  verdict;  and  if  any  one  answer  in  the  negative,  the  jury  must  be  sent  out  for 
further  deliberation. 


TITLE  VIII. 

OF  THE  PROCEEDINGS   AFTER   TRIAL  AND   BEFORE  JUDGMENT, 

CHAPTER  IV. 

SUSPENSION   OF   JUDGMENT. 

§    470-a.    Suspension  of  sentence;  suspension  of  esecntion  of  jadgment. 

If,  after  a  plea  or  verdict  of  guilty  or  after  a  verdict  against  the  defendant  upon  a 
plea  of  former  conviction  or  acquittal,  sentence  shall  have  been  suspended,  the  <;ourt 
may  impose  any  sentence  or  make  any  commitment  which  might  have  been  imposed  or 
made  at  the  time  of  conviction.  If  sentence  shall  have  been  imposed  and  execution  of 
the  whole  or  a  part  of  the  judgment  suspended,  the  court  may  revoke  the  order  sus- 
pending execution  of  judgment  and  order  executed  the  judgment  or  the  part  thereof 
the  execution  of  wliich  shall  have  been  suspended  or  may  modify  the  judgment  so  as  to 
provide  for  the  imposition  of  any  punishment  which  might  have  been  imposed  at  the 
time  of  conviction. 

The  court  may  impose  sentence  or  order  judgment  executed  with  or  without  modifica- 
tion as  hereinabove  provided  at  any  time  after  such  suspension  of  sentence  or  suspen- 
sion of  execution  of  judyment  within  the  longest  period  for  which  the  defendant  might 
have  been  sentenced  or,  if  the  defendant  is  on  probation  and  the  period  of  probation 
exceeds  the  period  for  which  the  defendant  might  have  been  sentenced,  at  any  time 
while  the  defendant  remains  on  probation;  but  not  after  the  expiration  of  such  period 
or  periods,  unless  the  defendant  shall  have  been  convicted  of  another  crime  committed 
during  such  period. 
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§   470-b.   Effect  thereof. 

If  judgment  be  not  pronounced  as  in  the  last  section  provided,  nevertheless: 

1.  For  the  purpose  of  indictment  and  conviction  of  a  second  offense,  the  plea  or 
verdict  and  suspension  of  sentence  or  suspension  of  execution  of  the  whole  or  a  part 
of  the  judgment  after  sentence  shall  be  regarded  as  a  conviction,  and  shall  be  pleaded 
according  to  the  fact. 

2.  The  said  plea  or  verdict  and  suspension  of  sentence  or  suspension  of  execution  of 
the  whole  or  a  part  of  the  judgment  after  sentence  may  be  proved  in  the  manner 
provided  by  statute  for  proving  a  conviction  for  the  purpose  of  affecting  the  weight  of 
the  defendant's  testimony  in  any  action  or  proceeding,  civil  or  criminal. 


TITLE  XII. 

OF  MISCEIXANEODS  FBOCEEDINGS. 

Chapteb     I.  Bail. 

II.  Compelling  the  attendance  of  witnesses. 
III.  Examination  of  witnesses,  conditionally. 
rV.  Examination  of  witnesses  on  commission. 
V.  Inquiry  into  the  insanity  of  the  defendant,  before  or  during  the  trial,  or 
after  conviction. 
VI.  Compromising  certain  crimes,  by  leave  of  the  court. 

CHAPTER  I. 

Abticlb      I.  In  what  cases  the  defendant  may  be  admitted  to  bail. 
II.  Bail,  upon  being  held  to  answer,  before  indictment. 
III.  Bail,  upon  an  indictment,  before  conviction. 
IV.  Bail,  upon  an  appeal. 

V.  Deposit,  instead  of  bail. 
VI.  Surrender  of  the  defendant. 
VII.  Forfeiture  of  the  undertaking  of  bail,  or  of  the  deposit  of  money. 
VIII.  Ee-commitment  of  the  defendant,  after  having  given  bail,  or  deposited 
money  instead  of  bail. 


ARTICLE  I. 

IN  WHAT  CASES  THE  DEFENDANT  MAT  BE  ADMITTED  TO  BAIL. 

Section  550.  Admission  to  bail,  defined. 

551.  Taking  bail,  defined. 

552.  Offenses  not  bailable. 

553.  In  what  cases  defendant  may  be  admitted  to  bail,  before  conviction. 

554.  Bail. 

554a.  Bail  of  certain  railroad  employes. 

555.  Nature  of  bail  before  conviction. 

556.  Nature  of  bail  after  conviction  and  upon  appeal. 

§   550.    [Am'd,  1908,  1909.]    Admission  to  bail,  defined. 

When  the  defendant  is  held  to  appear  for  examination,  bail  for  such  appearance  may 
be  taken  either, 

1.  By  the  magistrate  who  issued  the  warrant  or  before  whom  the  same  is  returnable. 
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or  in  case  both  of  said  magistrates  are  incapacitated  or  are  absent  from  the  jurisdiction, 
and  in  case  tlie  amount  of  bail  shall  have  been  fixed  by  one  or  other  of  them,  any  other 
magistrate  of  like  jurisdiction,  or 

2.  By  any  judge  of  the  supreme  court,  or 

3.  By  any  judge  of  the  court  of  general  sessions. 

§   551.   Taking  bail,  defined. 

The  taking  of  bail  consists  in  the  acceptance,  by  a  competent  court  or  magistrate,  of 
the  undertaking  of  sufficient  bail  for  the  appearance  of  the  defendant  according  to  the 
terms  of  the  undertaking,  or  that  the  bail  will  pay  to  the  people  of  this  state  a 
specified  sum.  ' 

§    552.    [Am'd,  1909.]    Offenses  not  bailable. 

The  defendant  cannot  be  admitted  to  bail  except  by  a  justice  of  the  supreme  court 
or  by  a  judge  of  the  court  of  general  sessions  where  he  is  charged, 

1.  With  a  crime  punishable  with  death. 

2.  With  the  infliction  of  a  probably  fatal  injury  upon  another,  and  under  such 
circumstances,  as  that,  if  death  ensue,  the  crime  would  be  murder. 

§   553.   In  xrliat  cases  defendant  be  admitted  to  bail,  before  conviction. 

If  the  charge  be  for  any  other  crime,  he  may  be  admitted  to  bail,  before  conviction, 
as  follows: 

1.  As  a  matter  of  right,  in  cases  of  misdemeanor; 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

§    554.    [Am'd,    1896,   1903,    1905,    1906,    1912.]     In  what  cases  be  may   be 
admitted  to  bail,  before  conviction,  etc. 

Before  conviction,  defendant  may  be  admitted  to  bail : 

1.  For  his  appearance  before  the  magistrate  on  the  examination  of  the  charge,  before, 
being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required  by  section  two  hundred 
and  twenty-one  to  return  the  depositions  and  statements  upon  the  defendant  being  held 
to  answer  after  examination. 

3.  After  indictment,  either  upon  the  bench  warrant  issued  for  his  arrest  or  upon  an 
order  of  the  court  committing  him  or  enlarging  the  amount  of  bail,  or  upon  his  being 
surrendered  by  his  bail,  to  answer  the  indictment  in  the  court  in  which  it  is  found,  or 
to  which  it  may  be  sent  or  removed  for  trial.  And  any  captain  or  sergeant  of  police, 
or  acting  sergeant  of  police,  or  lieutenant  of  police,  in  any  city  or  village  of  this  state, 
must  take  bail  for  his  appearance  before  a  competent  and  accessible  magistrate  the 
next  morning  from  any  person  arrested  for  a  misdemeanor  between  eleven  o'clock  in 
the  morning  and  eight  o'clock  the  next  morning,  just  as  soon  as  the  person  offers 
himself  as  bail  for  the  person  or  persons  arrested.  When  such  captain  or  sergeant  of 
police,  or  acting  sergeant  of  police,  or  lieutenant  of  police,  takes  bail,  he  must  take  it 
by  an  undertaking  in  the  form  in  this  section  mentioned,  executed  in  his  presence  by 
the  defendant  and  at  least  one  surety,  who  must  justify  under  oath,  or  by  the  deposit 
of  money  or  personal  property  accompanied  by  an  oath  of  ownership,  in  the  cases  and 
in  such  manner  as  hereinafter  provided;  and  for  these  purposes  the  officer  may 
administer  all  necessary  oaths.  The  amount  of  bail  taken  by  a  captain  or  sergeant  of 
police  or  acting  sergeant  of  police,  or  lieutenant  of  police,  under  this  section,  must  be 
as  follows:  If  the  offense  be  the  violation  of  a  corporation  ordinance,  the  amount  of 
the  bail  must  be  one  hundred  dollars,  except  that  if  a  conviction  upon  the  charge  would 
render  the  defendant  liable  only  for  a  fine,  the  amount  of  the  bail  must  be  double  the 
largest  fine  that  could  be  imposed;    if  the  conviction  would  render  him  liable  to  impris- 
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onment  for  thirty  days  or  less,  the  amount  of  bail  must  be  two  hundred  dollars;  or, 
in  such  last  mentioned  case,  it  shall  be  in  the  discretion  of  such  captain,  sergeant  of 
police,  or  acting  sergeant  of  police,  or  lieutenant  of  police,  to  parole  said  prisoner,  on 
his  promise  to  appear  on  the  following  day  before  the  proper  magistrate.  In  all  other 
cases  the  amount  of  bail  must  be  five  hundred  dollars.  In  lieu  of  a  bondsman,  if  the 
offense  be  the  violation  of  a  corporation  ordinance  where  conviction  renders  the  defend- 
ant liable  to  a  fine  only,  he  may  give  his  personal  undertaking,  secured  by  a  deposit 
with  such  captain  or  sergeant  of  police,  or  acting  sergeant  of  police,  or  lieutenant  of 
police,  of  money  or  personal  property  equal  in  value  to  double  the  laregst  fine  that  can 
be  imposed.  If  personal  property,  the  person  making  or  authorizing  the  deposit  shall 
take  and  subscribe  an  oath,  that  he  is  the  owner  thereof,  and  authorized  to  make  sucii 
deposit.  A  false  oath  in  this  particular  is  declared  to  be  perjury  and  punishable 
accordingly.  Money  or  personal  property  thus  deposited  conveniently  transportable 
shall  be  taken  to  the  court,  by  the  officer  making  the  arrest,  at  the  time  defendant  is 
lequired  to  appear  and,  upon  the  conditions  of  the  undertaking  being  satisfied,  it  shall 
be  restored  to  the  defendant.  If  the  deposit  be  personal  property  which  cannot  con- 
veniently be  brought  to  court,  the  defendant  shall  be  entitled  to  an  order  from  the 
magistrate  directing  the  delivery  thereof  to  the  owner  after  the  conditions  of  the 
undertaking  have  been  satisfied.  The  form  of  undertaking,  with  surety,  must  be  as 
follows : 

We,  A  B,  defendant,  and  residing  at   ,  in   ,  and  C  D, 

surety,  residing  at    ,  hereby  jointly  and  severally  undertake  that  the 

above  A  B,  defendant,  shall  appear  and  answer  the  complaint   (describing  it  briefiy) 

before  the  magistrate  before  whom  he  would  be  arraigned  if  not  bailed  on  the 

day  of ,  eighteen  hundred  and  ninety  ,  and  at o'clock, 

to  answer  to  the  complaint,  and  there  remain  to  answer,  subject  to  an  order  of  the 
magistrate,  and  render  himself  in  execution  thereof,  or  if  he  fail  to  perform  either  of 
these  conditions,  then  he  will  pay  to  the  people  of  the  state  of  New  York  the  sum 

of  dollars. 

The  form  of  the  personal  undertaking,  the  deposit,  shall  be  as  follows: 

I,   A   B,    defendant,    residing    at   number    street,    in    the    

of    ,   hereby   personally  undertake   and   agree,   that   I  will  appear  and 

answer  to  the  complaint  of  violating  the  ordinances  of  the  corporation  of , 

to  wit:     (here  briefly  state  charge)    before  the  magistrate  before  whom   I  would  be 

arraigned  if  not  bailed,  on  the   day  of  ,  eighteen  hundred 

and  ninety ,  at o'clock  in  the noon,  to  answer  to  the  complaint, 

and  there  remain  to  answer,  subject  to  any  order  of  the  magistrate,  and  render  myself 
in  execution  thereof,  or  if  I  fail  to  perform  either  of  these  conditions,  then  I  will  pav 

to  the  people  of  the  state  of  New  York  the  sum  of   dollars,  to  secure 

which  payment  there  has  been  deposited  herewith  (if  money,  state amount- 

if  personal  property,  briefly  describe). 

Oath  as  to  Ownekship. 
State  of ] 

County  of ( 

being   duly   sworn,   says,   that   he   is   the    owner    of   the 

personal    property,   mentioned    and    described    in    the   foregoing   undertaking,    and    is 
authorized   to,   and  hereby   does,   pledge   and   deposit  the   same,   as    security   for   the 
appearance  of  the  defendant  to  answer  the  complaint  made  against  him. 
Subscribed  and  sworn  to  before  me 

the day  of 19 . . 

4.  Whenever  a  child  under  the  age  of  sixteen  years  is  arrested  charged  with  juvenile 
delinquency,  a  captain  or  lieutenant  or  sergeant  of  police,  in  any  city  may  accept,  in 


ss.. 
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lieu  of  bailj  the  personal  recognizance  in  writing,  without  security,  of  a  parent, 
guardian  or  other  lawful  custodian  of  such  child,  to  produce  such  child  before  the 
proper  court  or  magistrate  on  the  following  day,  at  a  time  and  place  to  be  specified 
in  said  recognizance;  and  thereupon  he  shall  place  said  child  in  the  care  and  custody 
of  the  person  executing  the  same  who,  on  failure  to  so  produce  said  child,  pursuant  to 
the  terms  of  such  recognizance,  shall  be  liable  to  punishment  by  the  court  or  magis- 
trate, as  for  a  criminal  contempt  in  the  manner  provided  in  the  judiciary  law.  A 
similar  recognizance ,  may  be  taken  by  the  court  or  magistrate  for  the  subsequent 
production  of  such  child  at  a  time  and  place  to  be  specified  therein,  pending  the  final 
termination  of  the  proceedings,  and  noncompliance  therewith  shall  subject  the  person 
giving  the  same  to  the  same  punishment.  Such  failure  to  produce  the  child  shall  in 
either  case  vacate  the  said  recognizance  and  warrant  the  immediate  arrest  of  the  child 
by  order  of  the  court  or  magistrate.  But  nothing  in  this  act  contained  shall  authorize 
the  acceptance  of  such  personal  recognizance  for  the  production  of  a  child  who  has 
been  the  subject  of  a  crime  or  a  witness  to  its  commission  by  another. 

§   554-a.  Bail  of  certain  railroad  employes. 

Whenever  a  person  employed  as  an  engineer,  fireman,  motorman,  conductor,  trainman 
or  otherwise,  on  a  train  or  car  of  a  steam,  elevated  or  street  surface  railroad,  is  arrested 
in  any  city  on  a  criminal  charge,  arising  from  an  accident  in  connection  with  the 
operation  of  such  train  or  car,  resulting  in  an  injury  or  death  to  a  person  or  injury  to 
property,  such  engineer,  fireman,  motorman,  conductor,  trainman  or  other  employe, 
shall  be  immediately  taken  before  a  magistrate,  if  one  is  accessible,  and  otherwise, 
before  a  captain  or  sergeant  of  police,  or  acting  sergeant  of  police,  or  lieutenant  of 
police,  in  charge  of  a  police  station  in  such  city,  and  be  given  an  opportunity  to  be 
admitted  to  bail.  Such  bail  shall  be  taken  in  the  same  manner,  so  far  as  practicable, 
as  is  provided  by  section  five  hundred  and  fifty-four  of  this  code,  for  the  talcing  of 
bail  in  case  of  misdemeanors  by  a  captain  or  sergeant  of  police,  or  acting  sergeant  of 
police,  or  lieutenant  of  police,  in  a  city  or  village,  except  that  the  amount  of  bail  shall 
be  fixed  by  such  officer  at  not  exceeding  one  thousand  dollars,  and  except  that  the  under- 
taking shall  provide  for  the  appearance  of  the  defendant  before  the  magistrate,  coroner, 
or  other  officer,  who,  except  for  this  section,  would  be  authorized  to  take  such  bail. 
Such  ofiicer  may  however  in  his  discretion,  instead  of  exacting  bail,  release  such 
employe  on  his  own  recognizance,  conditional  for  his  appearance  as  above  provided  in 
case  an  undertaking  is  required.      (Am'd  by  L.  1912,  ch.  99,  in  effect  April  3,  1912.) 

§   555.   Nature  of  bail  after  conviction. 

After  the  conviction  of  a  crime  not  punishable  with  death,  a  defendant  who  lias 
appealed,  and  when  there  is  a  stay  of  proceedings,  but  not  otherwise,  may  be  admitted 
to  bail: 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment  imposing  a  fine  only; 

2.  As  a  matter  of  discretion  in  all  other  cases. 

§    556.   Nature  of  bail  after  conviction  and  upon  appeal. 

After  conviction  and  upon  an  appeal,  the  defendant  may  be  admitted  to  bail  as 
follows : 

1.  If  the  appeal  be  from  a  judgment  imposing  a  fine  only,  on  the  undertaking  of  bail, 
that  he  will  pay  the  same,  or  such  part  of  it  as  the  appellate  court  may  direct,  if  the 
judgment  be  affirmed  or  modified  or  the  appeal  be  dismissed;  or  the  certificate  of 
reasonable  doubt  be  vacated  as  provided  in  section  five  hundred  and  twenty-nine; 

2.  If  judgment  of  imprisonment  have  been  given,  that  he  will  surrender  himself  in 
execution  of  the  judgment,  upon  its  being  affirmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  if  the  certificate  of  reasonable  doubt  be  vacated  as  aforesaid.  (Am'd  by 
L.  1897.  ch.  427.1 
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ARTICLE  II. 

BAIL,  UPON  BEING  HELD  TO  ANSWEB,  BEFORE  INDICTMENT. 

Section  557.  By  what  courts  or  magistrates  defendant  may  be  admitted  to  bail. 

558.  Same. 

559.  At  what  time  defendant  may  be  admitted  to  bail  by  a  magistrate. 

660.  In  cities,  if  crime  be  felony,  application  for  admission  to  bail  must  be  on 
notice. 

561.  Form  of  order,  if  made  by  the  court. 

562.  Form  of  order,  if  made  by  a  magistrate. 

563.  If  application  be  denied  by  a  magistrate,  no  subsequent  application  caa 

be  made  to  another  magistrate. 

564.  Violation  of  last  section  a  misdemeanor.    Admission  to  bail  in  such  case, 

how  revoked  or  vacated. 

565.  Construction  of  last  two  sections. 

566.  Decision  final. 

567.  Bail,  by  whom  taken. 

568.  How  put  in;    and  form  of  undertaking. 

569.  Qualifications  of  bail. 

570.  Bail,  how  to  justify. 

571.  Same. 

572.  Same. 

573.  Bail  may  be  examined  as  to  sufiieiency. 

574.  Other  testimony  may  be  received  aa  to  their  sufBciency. 

575.  Decision  as  to  their  sufficiency;    and  filing  affidavits  of  justification  and 

undertaking. 

576.  On  allowance  of  bail,  and  execution  of  undertaking,  defendant  to  be  dis- 

charged.    Form  of  discharge. 

577.  If  bail  disallowed. 

577a.  Bail  by  fidelity  or  surety  company. 

S   557.   By  what  courts  or  magistrates  defendant  may  be  admitted  to  bail. 

When  the  defendant  has  been  held  to  answer,  as  provided  in  section  208,  the  admission 
to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held,  if  he  be  one  of  the  magistrates 
mentioned  in  section  147,  and  the  crime  charged  is  a  misdemeanor,  or  a  felony  punish- 
able with  imprisonment,  not  exceeding  five  years;  or  if  he  be  a  judge  of  the  supreme 
court;  or  any  judge  authorized  to  preside  in  a  court  having  jurisdiction  to  try  indict- 
ments, in  all  cases  where  bail  may  be  taken,  before  conviction,  as  provided  in  sec.  554. 

§   558.   Same. 

When,  by  reason  of  the  degree  of  the  crime,  the  committing  magistrate  has  not 
authority  to  admit  to  bail,  the  defendant  may  be  admitted  to  bail  by  one  of  the  officers 
having  authority  to  admit  to  bail  in  the  case,  as  provided  in  the  second  subdivision  of 
the  last  section,  or  by  the  court  to  which  the  depositions  and  statement  are  returned 
by  the  committing  magistrate,  as  provided  in  section  231,  if  the  case  be  triable  therein, 
or  if  not,  by  the  court  to  which  after  indictment,  it  may  be  sent  or  removed  for  trial. 

§    559.   At  what  time  defendant  may  be  admitted  to  bail  by  a  magistrate. 

The  defendant  may  be  admitted  to  bail  by  a  magistrate,  as  provided  in  the  last  two 
Bections,  upon  being  held  to  answer,  or  at  any  time  before  the  return  of  the  depositions 
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and  statement,  to  the  court.  After  that  time  he  can  be  admitted  to  bail,  only  by  a 
judge  presiding  in  the  court  in  which  the  crime  is  triable,  if  it  be  sitting,  or  if  not,  by 
one  of  the  magistrates  mentioned  in  the  second  subdivision  of  section  557. 

§   560.   In  cities,  if  crime  be  felony,  application  for  admission  to  bail  mnst 
be  on  notice. 

In  the  several  cities  of  this  state  if  the  crime  charged  be  a  felony,  the  application 
for  admission  to  bail  must  be  upon  notice  of  at  least  two  days,  to  the  district  attorney 
of  the  county,  unless  the  magistrate  by  order  fixes  a  shorter  time ;  and  the  committing 
deposition  and  statement,  or  a  copy  thereof,  to  the  court  or  magistrate  to  whom  the 
application  for  bail  is  to  be  made. 

g    561.   Form  of  order,  if  made  by  the  conrt. 

If  the  application  be  to  the  court,  an  order  must  be  made,  granting  or  denying  it, 
and  if  it  be  granted,  stating  the  sum  in  which  bail  may  he  taken. 

§   562.   Form  of  order,  if  made  by  a  magistrate. 

If  the  application  be  to  a  magistrate,  he  must  certify,  in  writing,  his  decision 
granting  or  denying  the  same;  and  if  he  grant  the  application,  must  state  in  the 
certificate  the  sum  in  which  bail  may  be  taken;  which  certificate  he  must  cause  to  be 
forthwith  filed  with  the  clerk  of  the  court  to  which  the  depositions  and  statement  are 
required  to  be  sent. 

§   563.   If  application  be  denied  by  a  magistrate  no  subsequent  application 
can  be  made  to  another  magistrate. 

If  an  application  for  admission  to  bail,  made  to  a  magistrate,  be  denied,  not  more 
than  two  subsequent  applications  therefor  can  be  made  to  other  magistrates,  except  that 
an  application  can  be  made  to  any  magistrate  mentioned  in  subdivision  two  of  section 
557,  if  no  application  has  been  previously  made  to  a  magistrate  mentioned  therein. 

§   564.   Violation  of  last  section  a,  misdemeanor.     Admission  to  bail  in  such 
case  hour  revoked  or  vacated. 

A  violation  of  the  last  section  is  punishable  as  a  misdemeanor,  and  the  admission  of 
the  defendant  to  bail  contrary  thereto  may  be  revoked  by  the  magistrate  who  made  it, 
or  vacated  by  the  court  to  which  the  depositions  and  statement  are  or  must  be  sent,  as 
provided  in  section  221,  or  to  which,  after  indictment,  the  action  must  be  sent  for  trial. 

§    565.   Construction  of  last  two  sections. 

The  provisions  of  the  last  two  sections  shall  not  be  construed  to  limit  the  power  of 
any  judge  presiding  in  the  court  in  which  the  offense  is  triable  to  let  the  defendant 
to  bail. 

§   566.   Decision  final. 

The  decision  of  the  judge  presiding  in  the  court  in  which  the  crime  is  triable,  grant- 
ing or  denying  bail,  is  final,  except  as  provided  in  section  563. 

§   567.    [Am'd,  1904.]    Bail,  by  whom  taken. 

If  the  defendant  be  admitted  to  bail  by  a  magistrate,  the  bail  may  be  taken  by  any 
magistrate  in  the  county  wherein  the  defendant  is  held  to  answer,  as  provided  in 
section  two  hundred  and  eight. 

§    568.   How  put  in;  and  form  of  undertaking. 

Bail  is  put  in  by  written  undertaking  executed  by  suflicient  surety  [with  or  without 
the  defendant,  in  the  discretion  of  the  magistrate]  and  acknowledged  before  the  magis- 
trate in  substantially  the  following  form : 
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"An  order  having  been  made  on  the day  of  ,  eighteen  hundred 

and  ,  by  A  B,  a  justice  of  the  peace  of  the  town  of   [or  as  the 

case  may  be]  that  C  D  be  held  to  answer  upon  a  charge  of  [stating  briefly  the  nature 

of  the  crime],  upon  which  he  has  been  duly  admitted  to  bail  in  the  sum  of 

dollars. 

"  We,  C  D,  defendant,  if  the  defendant  join  in  the  undertaking,  of  [stating  his 
place  of  residence  and  occupation]  and  E  F  [and  G  H,  stating  place  of  residence  and 
occupation],  surety  or  sureties  [as  the  case  may  be],  hereby  undertake  jointly  and 
severally,  that  the  above-named  C  D,  shall  appear  and  answer  the  charge  above  men- 
tioned, in  whatever  court  it  may  be  prosecuted;  and  shall  at  all  times  render  himself 
amenable  to  the  orders  and  process  of  the  court;  and,  if  convicted,  shall  appear  for 
judgment,  and  render  himself  in  execution  thereof;  or  if  he  fail  to  perform  either  of 
these  conditions,  that  we  will  pay  to  the  people  of  the  state  of  New  York  the  sum 

of   dollars "   [inserting  the  sum  in  which  the  defendant  is  admitted  to 

bail]. 

§   569.   Qnalifications  of  bail. 

The  qualifications  of  bail  are  as  follows: 

1.  He  must  be  a  resident,  and  a  householder  or  freeholder  within  the  state,  and, 
unless  the  magistrate  otherwise  direct,  within  the  county; 

2.  He  must  be  worth  the  amount  specified  in  the  undertaking,  exclusive  of  property 
exempt  from  execution;  but  the  magistrate,  on  taking  bail,  may  require  two  sureties, 
or  may  allow  two  or  more  to  justify  severally  in  amounts  less  than  that  expressed  in 
the  undertaking,  if  the  whole  justification  be  equivalent  to  that  of  one  suflBcient  surety. 

§   570.    Bail,  how  to  justify. 

Except  as  prescribed  in  the  next  section,  the  bail  may,  in  the  exercise  of  a  just 
discretion,  be  taken,  and  may  justify,  without  notice  to  the  district  attorney,  or 
reasonable  notice  of  the  intention  to  give  bail  may  be  required  by  the  court  or  magis- 
trate, to  be  given  to  the  district  attorney.  When  given,  the  notice  shall  be  as 
prescribed  in  the  next  section. 

§   571.   Same. 

In  several  cities  of  this  state,  if  the  crime  charged  being  a  felony,  a  previous  note  lu 
writing  of  at  least  two  days,  of  the  time  and  place  of  giving  the  bail,  must  be  served 
upon  the  district  attorney  of  the  county,  stating: 

1.  The  names,  place  of  residence  and  occupations  of  the  proposed  surety  or  sureties; 

2.  A  general  description  of  the  real  or  personal  property  of  the  surety  or  sureties,  in 
respect  to  which  they  propose  to  justify  as  to  their  sufBciency,  with  the  incumbrances 
thereon,  by  mortgage,  judgment  or  otherwise,  if  any. 

The  district  attorney  may  waive  the  giving  of  the  notice  lierein  provided  for,  or  a. 
shorter  time  than  two  days  may  be  directed  by  the  court  or  magistrate  requiring  the 
notice. 

§   572.   Same. 

The  surety  or  sureties  must  in  all  cases  justify  by  affidavit,  taken  before  the  magis- 
trate. The  affidavit  must  state  that  each  of  the  sureties  possesses  the  qualifications 
provided  in  section  569. 

§   573.   Bail  may  be  examined  as  to  snffioianoy. 

The  district  attorney,  or  the  magistrate,  may  thereupon  further  examine  the  sureties 
upon  oath,  concerning  their  sufficiency,  in  such  manner  as  the  magistrate  may  deem 
proper.  The  questions  put  to  the  sureties,  and  their  answers  must  be  reduced  to 
writing,  and  must  be  subscribed  by  them. 
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§   574.   Decision  as  to  their  sufficiency;  and  filing  affidavits  of  jnstificatiou 
and  undertaking. 

The  magistrate  may  also  receive  other  testimony,  either  for  or  against  the  sufficiency 
of  the  bail,  and  may  from  time  to  time  adjourn  the  taking  of  bail,  to  afford  an  oppor- 
tunity of  proving  or  disproving  its  sufficiency. 

§    575.   Order. 

When  the  examination  ig  closed,  the  magistrate  must  make  an  order,  either  allowing 
or  disallowing  the  bail,  and  must  forthwith  cause  the  same,  with  the  affidavits  of 
justification,  and  the  undertaking  of  bail,  to  be  filed  with  the  clerk  of  the  court  to 
which  the  depositions  and  statement  must  be  sent,  as  prescribed  in  section  221. 

§   576.   On  allo-irance  of  bail,  and  execution  of  undertaking,  defendant  to 
be  discharged;  form  of  discharge. 

Upon  the  allowance  of  the  bail  and  the  execution  of  the  undertaking,  the  court  or 
magistrate  must  make  an  order,  signed  by  him,  with  his  name  of  office,  for  the  discharge 
of  the  defendant,  to  the  following  effect: 

"  To  the  sheriff  of  the  county  of   [or,  in  the  city  and  county  of  Kew 

York,  '  to  the  keeper  of  the  city  prison  of  the  city  of  New  York  ']  : 

"A.  B.,  who  is  detained  by  you  on  a  commitment  to  answer  a  charge  for  the  crime 
of  [designating  it  generally],  having  given  sufficient  bail  to  answer  the  same,  you  are 
commanded  forthwith  to  discharge  him  from  your  custody." 

§   577.   Of  bail  disallowed. 

If  the  bail  be  disallowed,  the  defendant  must  be  detained  in  custody  until  lawfully 
discharged. 

§   577-a.    [Added,  1912.]    Bail  by  fidelity  or  surety  company. 

Bail  may  be  given  by  a  fidelity  or  surety  company  authorized  to  transact  business 
within  this  state,  and  such  company  shall  justify  through  its  officers  or  attorney  in 
the  manner  required  by  law  of  fidelity  and  surety  companies.  Any  such  company  may 
execute  the  undertaking  as  surety  by  the  hand  of  its  officers  or  attorney,  duly  author- 
ized thereto  by  resolution  of  its  board  of  directors,  a  certified  copy  of  which,  under  its 
corporate  seal,  shall  be  filed  with  the  undertaking. 


ARTICLE  V. 

DEPOSIT  INSTIXAD  OP  BAIL. 

Section  586.  Deposit,  when  and  how  made. 

587.  May  be  made  after  bail  given,  and  before  forfeiture;   and  in  such  case  bail 

discharged. 

588.  Bail  may  be  given  after  deposit;    and  in  such  case  money  deposited  to  be 

refunded. 

589.  Deposit  to  'be  applied  to  payment  of  judgment  of  fine,  and  sm-plus  to  be 

refunded. 

§   586.    [Am'd,  1912,  1913,  1918.]   Deposit  of  money  or  liberty  bonds,  when 
and  how  made. 

The  defendant,  at  any  time  after  an  order  admitting  him  to  bail,  instead  of  giving 
bail,  or  a  witness  committed  in  default  of  an  undertaking  to  appear  and  testify,  instead 
of  entering  into  such  an  undertaking,  may  deposit  with  the  county  treasurer  of  the 
county  in  which  he  is  held  to  answer  or  appear,  or  in  the  city  of  New  York  with  the 


624  CODE  OF  CEIMINAL  PEOCEDUEE. 

chamberlain,  or  with  the  magistrate  by  whom  he  is  so  held,  or  with  any  other  justice 
or  magistrate  of  the  same  court  or  with  the  clerk  or  deputy  clerk  of  a  court  held  by 
any  such  justice  or  magistrate,  or  with  the  warden,  deputy  warden  or  keeper  in  charge 
of  the  jail  in  which  he  so  stands  committed,  the  sum  mentioned  in  the  order  of  com- 
mitment, or  a  liberty  bond  or  bonds  in  siich  denomination  or  denominations  as  to  make 
that  sum,  and  upon  delivering  to  the  officer  in  whose  custody  he  is,  a  certificate  of  such 
deposit  from  such  justice,  magistrate,  clerk  or  deputy  clerk,  or  upon  tlie  said  sum 
being  deposited  in  money  or  bonds  as  aforesaid  with  such  warden,  deputy  warden  or 
keeper  in  charge,  the  defendant  must  forthwith  be  discharged  from  custody. 

When  any  such  deposit  is  so  made,  the  justice,  magistrate  or  other  person  with  whom 
the  money  or  bonds  are  deposited  shall  deposit  the  sum  in  money  or  bonds  so  received 
by  him  in  the  same  manner  as  may  be  by  law  provided  for  the  payment  and  deposit  of 
money  with  the  clerk  of  such  court. 

Upon  the  termination  of  the  proceeding  the  money  or  bonds  so  deposited  shall,  by 
order  of  the  presiding  justice  or  magistrate,  be  refunded  to  such  defendant  or  witness. 

Whenever  any  person  other  than  the  defendant,  or  witness  mentioned  in  this  section, 
in  behalf  of  the  defendant,  or  witness,  deposits  with  the  person  authorized  to  receive 
the  same,  the  sum  of  money  or  bonds  required  to  procure  the  discharge  as  aforesaid 
of  said  defendant,  or  witness,  the  defendant  or  witness  may  execute  a  consent  that  upon 
the  termination  of  the  proceeding  in  which  the  deposit  is  made,  the  money  or  bonds  so 
deposited  be  refunded  to  the  person  depositing  the  same.  Said  consent  shall  be  filed 
with  the  clerk  of  the  court  in  which  the  proceeding  is  pending  and  upon  the  termination 
of  the  proceeding,  the  presiding  justice  or  magistrate  shall  make  an  order  directing 
the  county  treasurer,  or  in  the  city  of  New  York  the  chamberlain,  to  refund  the  money 
or  bonds  deposited  to  the  person  making  the  deposit  and  the  order  directing  such 
refund  shall  contain  an  endorsement  by  the  clerk  to  the  effect  that  stich  consent  has 
been  executed  and  filed. 

§    587.   May  be  made  after  bail  given,  and  before  forfeitures;  and  in  such 
case  bail  discharged. 

If  the  defendant  have  given  bail,  he  may,  at  any  time  before  the  forfeiture  of  the 
undertaking,  in  like  manner  deposit  the  sum  mentioned  in  the  undertaking;  and  upon 
the  deposit  being  made  the  bail  is  exonerated. 

§   588.   Bail  may  be  given  after  deposit;  and  in  such  case  money  deposited 
to  be  refunded. 

If  money  be  deposited,  as  provided  in  the  last  section,  bail  may  be  given,  in  the  same 
manner  as  if  it  had  been  originally  given  upon  the  order  for  admission  to  bail,  at  any 
time  before  the  forfeiture  of  the  deposit.  The  court  or  magistrate  before  whom  the 
bail  is  taken  must  thereupon  direct,  in  the  order  of  allowance,  that  the  money  deposited 
be  refunded  by  the  county  treasurer  to  the  defendant  and  it  must  be  refunded 
accordingly. 

§    589.   Deposit  to  be  applied  to  payment  of  judgment  of  fine  and  surplus 
to  be  refunded. 

When  money  has  been  deposited,  if  it  remain  on  deposit  and  unforfeited  at  the  time 
of  a  judgment  for  the  payment  of  a  fine,  the  county  treasurer  must,  under  direction  of 
the  court,  apply  the  money  in  satisfaction  thereof,  and  after  satisfying  the  fine,  must 
refund  the  surplus.  If  any,  to  the  defendant. 
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CHAPTER  II. 

COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

Section  607.  Subpoena,  defined. 

608.  Magistrate  may  issue  subpoenas,  on  information  or  presentment. 

609.  District  attorney  may  issue  subpoenas  for  witnesses  before  grand  jury. 

610.  He  may  also  issue  subpoenas,  for  the  people,  on  trial  of  an  indictment. 
610a.  Attendance  of  witnesses  for  people  when  trial  postponed. 

611.  Clerk  may  issue  blank  subpoenas,  for  witnesses  for  defendant,  on  trial. 
611a.  General  regulations  concerning  subpoenas. 

612.  Form  of  subpoena. 

613.  Requirement  in  subpoena,  to  produce  books,  papers  and  documents. 

614.  Subpoena,  by  whom  served. 

615.  How  served. 

615a.  Subpoenaing  witnesses  in  another  county. 

616.  Fees  of  witnesses  in  behalf  of  the  people. 

617.  Fees  of  defendant's  witnesses. 

618.  Duty  of  witness,  on  service  of  subpoena. 

618a.  Subpoena  of  witnesses  to  testify  in  criminal  actions  without  the  state. 
618b,  Judge  may  order  witness  to  enter  into  an  undertaking  for  appearance  or 
be  committed  on  refusal  to  comply  therewith. 

619.  Disobedience   to   subpoena,   or    refusal    to   be   sworn    or    to   testify,   how 

punished. 
619a.  Punishment  of  witness  for  default  in  appearing  pursuant  to  recognizance. 
619b.  Mileage  fees  for  subpoena  service. 

§   607.   Subpoena,  defined. 

The  process  by  which  the  attendance  of  a  witness,  before  a  court  or  magistrate  is 
required,  is  a  subpoena. 

§   608.   Magistrate  may  issue  subpoenas,  for  -witnesses  before  grand  jury. 

A  magistrate,  before  whom  an  information  is  laid,  may  issue  subpoenas,  subscribed 
by  him,  for  witnesses  within  the  state,  either  on  behalf  of  the  people  or  of  the  defendant. 

§   611-a.    [Added,  1909.]    General  regulations  concerning  subpoenas. 

Whenever  any  magistrate  shall  issue  any  subpoena  in  any  criminal  proceeding  or 
trial,  he  shall  endorse  upon  the  back  thereof  a  memorandum  showing  whether  the  same 
was  issued  for  the  people  or  for  the  prisoner;  and  every  officer  or  other  person  who 
shall  insert  the  name  of  witnesses  in  a  subpoena  issued  for  the  people,  intended  for  the 
prisoner,  with  intent  thereby  to  deceive  any  person,  or  to  obtain  any  pay  as  for  services 
in  subpoenaing  witnesses  for  the  people,  shall  be  deemed  guilty  of  a  misdemeanor;  and 
no  such  magistrate  shall  charge  or  be  allowed  for  more  than  six  subpcenas  in  any  one 
criminal  case,  nor  shall  any  board  of  supervisors  allow  any  charge  for  issuing  or 
serving  any  subpoena  in  any  criminal  case  or  proceeding  issued  or  served  on  behalf  of 
a  defendant. 

§   612.   Form  of  subpoena. 

A  subpcena,  authorized  by  the  last  four  sections,  must  be  substantially  in  the 
following  form: 

"  In  the  name  of  the  people  of  the  state  of  New  York:   To  A.  B. 

"  You  are  commanded  to  appear  before  C.  D.,  a  justice  of  the  peace  of  the  town 
of [or  "  the  grand  jury  of  the  county  of ,"  or  "  the  county 

40 
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court  of  the  county  of  ,"  or  as  the  case  may  be],  at  [naming  the  place], 

on  [stating  the  day  and  hour],  as  a  witness  in  a  criminal  action  prosecuted  by  the 
people  of  the  state  of  New  York,  against  E.  F. 

"  Dated  at  the  town  of  ,  [as  the  case  may  be],  the   day 

of 19... 

"  G.  H.,  justice  of  the  peace,"  [or  "  I.  K.,  district  attorney,"  or  "  By  order  of  the 
court,  L.  M.,  clerk,"  as  the  case  may  be] . 

§   613.    [Am'd,  1897.]  Requirement  in  subpoena,  to  produce,  etc. 

If  chattels,  books,  papers  or  documents  be  required,  a  direction  to  the  following  effect 
must  be  contained  in  the  subpoena:  "And  you  are  required  also  to  bring  with  you  the 
following"  (describing  intelligibly  the  chattels,  books,  papers  or  doeumenta  required). 

§   614.   Subpoena,  by  whom  served. 

A  peace  officer  must  serve,  in  his  county,  city,  town  or  village,  as  the  case  may  be, 
any  subpoena  delivered  to  him  for  service,  either  on  the  part  of  the  people  or  of  the 
defendant.  And  must  make  a  written  return  of  the  service,  subscribed  by  him,  stating 
the  time  and  place  of  service  without  delay.  A  subpoena  may,  however,  be  served  by 
any  other  person. 

§   615.   How  served. 

A  subpoena  is  served,  by  delivering  it,  or  by  showing  it,  and  delivering  a  copy  thereof, 
to  the  witness  personally. 

§   615-a.    [Added,  1909.]    Subpoenaing  witnesses  in  another  county. 

Whenever  it  shall  become  necessary  to  send  subpoenas  into  another  county  for  wit- 
nesses on  criminal  process,  the  district  attorney  is  hereby  empowered  to  send  them  to 
the  sheriff  of  the  county  in  which  the  said  witnesses  reside,  whose  duty  it  shall  be  to 
serve  the  same,  and  make  his  return  without  delay  to  such  district  attorney. 

§   619.    [Am'd,    1909.]     Disobedience   to   subpoena,  or  refusal   to  be   s-worn 
or  to  testify,  how  punished. 

Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn  or  to  testify,  may  be  punished 
by  the  court  or  magistrate,  as  for  a  criminal  contempt  in  the  manner  provided  in  the 
judiciary  law. 

§    619-a.    [Added,  1909.]     Punishment  of  vritness  for  default  in  appearing 
pursuant  to  recognizance. 

The  court  before  which  any  witness  on  the  part  of  the  people  in  a  criminal  prosecu- 
tion shall  have  been  recognized  to  appear,  by  recognizance  taken  before  a  magistrate 
or  court  of  record  having  criminal  jurisdiction,  may  proceed  against  such  witness  for 
any  default  in  appearing,  pursuant  to  the  condition  of  his  recognizance,  by  process  of 
attachment,  in  the  same  manner  and  with  like  proceedings  thereon  as  if  such  witness 
had  failed  to  appear  in  disobedience  to  a  subpoena;  and  the  recognizance  of  such  wit- 
ness, filed  with  the  clerk  of  the  court,  if  taken  before  a  magistrate,  or  the  record  of 
the  recognizance,  if  taken  before  a  court  of  record,  and  the  entry  in  the  minutes  of  the 
clerk  of  the  court  of  the  default  of  such  witness,  shall  be  sufficient  evidence  for  issuing 
such  process  of  attachment.  No  district  attorney  shall  receive  any  fee  for  issuing  a 
subpoena  for  the  appearance  of  any  witness  who  shall  have  been  recognized  to  appear 
in  the  same  prosecution  and  at  the  same  court  designated  in  such  subpoena.  The 
issuing  of  an  attachment  against  a  witness  pursuant  to  this  section,  shall  not  be  a  bar 
to  the  prosecution  of  his  recognizance. 
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§   619-1i.    [Added,  1909.]    Mileage  fees  for  subpoena  service. 

Whenever  a  subpoena  for  witnesses  in  criminal  eases  or  complaints,  containing  one 
or  more  names,  shall  be  served  by  a  constable  or  other  officer,  such  officer  shall  be 
allowed  for  mileage  only  for  the  distance,  going  and  returning,  actually  traveled  to 
make  such  service  upon  all  the  witnesses  in  such  a  complaint,  and  not  separate  mileage 
for  each  witness,  unless  the  board  of  supervisors  auditing  accounts  for  such  services 
shall  deem  it  equitable  to  make  a  further  allowance. 


CHAPTER  VI. 

COMPBOMISING  CKETAIN   CBIMES,  BY  UIAVB  OP  THE  COTTBT. 

Section  663.  Certain  crimes,  for  which  party  injured  has  a  civil  action,  may  be  com- 
promised. 

664.  Compromise  to  be  by  permission  of  the  court;  order  thereon. 

665.  Order,  a  bar  to  another  prosecution. 

66G.  No  public  offense  to  be  compromised,  except  as  provided  in  this  chapter. 

5   663.   Certain  crimes  for  'which  the  party  injured  has  a  civil  action,  may 
he  compromised. 

When  a  defendant  is  brought  before  a  magistrate,  or  held  to  answer  on  a  charge  of 
a  misdemeanor,  for  which  the  person  injured  by  the  act  constituting  the  crime  has  a 
remedy  by  civil  action,  the  crime  may  be  compromised,  as  provided  in  the  next  section, 
except  when  it  was  committed: 

1.  By  or  upon  an  officer  of  justice  while  in  the  execution  of  the  duties  of  his  office; 

2.  Riotously;  or 

3.  With  an  intent  to  commit  a  felony. 

§   664.   Compromise  to  be  by  permission  of  the  court;  order  thereof. 

If  the  party  injured  appear  before  the  magistrate,  or  before  the  court  to  which  the 
depositions  and  statements  are  required,  by  section  231,  to  be  returned  at  any  time 
before  trial  or  commitment  by  the  magistrate,  or  trial  on  indictment  for  the  crime 
and  acknowledged  in  writing  that  he  has  received  satisfaction  for  the  injury,  the 
magistrate  or  court  may,  in  his  or  its  discretion,  on  payment  of  the  costs  and  expenses 
incurred,  if  such  magistrate  or  court  shall  see  fit  so  to  direct,  order  all  proceedings  to 
be  stayed  upon  the  prosecution  and  the  defendant  be  discharged  therefrom.  But  in  that 
case,  the  reason  for  the  order  must  be  set  forth  therein  and  entered  upon  the  minutes. 

§   665.   Order  a  bar  to  another  prosecution. 

The  order  authorized  by  the  last  section  is  a  bar  to  another  prosecution  for  the  same 
offense. 

§   666.   No   public   offense  to  be   compromised,   except   as   provided   in   this 
chapter. 

No  crime  can  be  compromised,  nor  can  any  proceeding  for  the  prosecution  or  punsh- 
ment  thereof  upon  a  compromise,  be  stayed,  except  as  provided  in  sections  663  and 
664. 
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CHAPTER  IX. 

PBOCEEDINGS  AGAINST  COEPOEATIOKS. 

Section  675.  Summons  upon  an  information  or  presentment  against  a  corporation  by 
whom  issued,  and  when  returnable. 

676.  Form  of  summons. 

677.  When  and  how  served. 

678.  Examination  of  the  charge. 

679.  Certificate  of  the  magistrate|,  and  return  thereof  with  the  depositions. 

680.  Grand  jury  may  proceed  as  in  the  case  of  a  natural  person. 

681.  Appearance,  and  plea  to  indictment,  and  proceedings  thereon. 

682.  Fine,  on  conviction,  how  collected. 

§   675.   Summons  upon  an  information  or  presentment  against  a  corpora- 
tion, by  ivlioia  issued,  and  wben  returnable. 

Upon  an  information  against  a  corporation,  the  magistrate  must  issue  a  summons, 
signed  by  him,  with  his  name  of  office,  requiring  the  corporation  to  appear  before  him, 
at  a  specified  time  and  place,  to  answer  the  charge;  the  time  to  be  not  less  than  ten 
days  after  the  issuing  of  the  summons. 

§   676.   Form  of  the  summons. 

The  summons  must  be  in  substantially  the  following  form: 
"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  state  of  New  York : 

"To  the  [naming  the  corporation]. 
"  You  are  hereby  summoned  to  appear  before  me,  at  [naming  the  place]  on  [specify- 
ing the  day  and  hour],  to  answer  the  charge  made  against  you,  upon  the  information  of 
A.  B.,  for  [designating  the  offense,  generally]. 

"  Dated  at  the  city  [or    town ']  of the day  of , 

19... 

"G.  H.,  justice  of  the  peace" 

[or  as  the  case  may  be.] 

§   677.   Wben  and  how  served. 

The  summons  must  be  served  at  least  five  days  before  the  day  of  appearance  fixed 
therein,  by  delivering  a  copy  thereof  and  showing  the  original  to  the  president,  or 
other  head  of  the  corporation,  or  to  the  secretary,  cashier,  or  managing  agent  thereof. 

§   678.   Examination  of  the  charge. 

At  the  time  appointed  in  the  summons,  the  magistrate  must  proceed  to  investigate 
the  charge,  in  the  same  manner  as  in  the  case  of  a  natural  person  brought  before  him, 
so  far  as  those  proceedings  are  applicable. 

§   679.   Certificate  of  the  magistrate,  and  return  thereof  with  the  deposi- 
tion. 

After  hearing  the  proofs,  the  magistrate  must  certify  upon  the  depositions,  either 
that  there  is  or  is  not  sufficient  cause  to  believe  the  corporation  guilty  of  the  offense 
chargett,  and  must  return  the  depositions  and  certificates,  in  the  manner  prescribed  in 
section  221 

§   680.   Grand  jury  may  proceed  as  in  the  C9,se  of  a  natural  person. 

If  the  magistrate  return  a  certificate  that  there  is  sufficient  cause  to  believe  the 
corporation  guilty  of  the  offense  charged,  the  grand  jury  may  proceed  thereon,  as  in 
the  case  of  a  natural  person  held  to  answer. 
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CHAPTER  X. 

ENTITLING  AFFIDAVITS. 

Section  683.  Affidavits  defectively  entitled,  valid. 

§   683.   Affidavits  defectively  entitled,  valid. 

It  is  not  necessary  to  entitle  an  affidavit  or  deposition,  in  the  action,  whether  taken 
before  or  after  indictment,  or  upon  an  appeal;  but  if  made  without  a  title,  or  with  an 
erroneous  title,  it  is  as  valid  and  effectual  for  every  purpose,  as  if  it  were  duly  entitled, 
if  it  intelligibly  refer  to  the  proceeding,  indictment  or  appeal  in  which  it  is  made. 

CHAPTER  XI. 

EEEORS  AND  MISTAKES,  IN  PLEADINGS  AND  OTHEB  PKOCBEDINGS. 

Section  684.  Errors,  etc.,  when  not  material. 

§   684.   Errors,  etc.,  ivhen  not  material. 

Neither  a  departure  from  the  form  or  mode  prescribed  by  this  Code,  in  respect  to  any 
pleading  or  proceedings,  nor  an  error  or  mistake  therein,  renders  it  invalid,  unless  it 
have  actually  prejudiced  the  defendant,  or  tend  to  his  prejudice,  in  respect  to  a  sub. 
stantial  right. 

CHAPTER  XII. 

DISPOSAL  OF  PBOPEETY,  STOLEN  OR  EMBEZZLED. 

Section  686.  When  property,  alleged  to  be  stolen  or  einbezzled,  comes  into  custody  of 
peace  officer. 

686.  Order  for  its  delivery  to  owner. 

687.  When  it  comes  into  custody  of  magistrate,  he  must  deliver  it  to  owner,  on 

proof  of  title  and  payment  of  expenses. 

688.  Court  in  which  trial  is  held  for  stealing  or  embezzling  it,  may  order  it 

to  be  delivered  to  owner. 

689.  If  not  claimed  in  six  months,  to  be  delivered  to  county  superintendent 

of  the  poor,  or  in  New  York,  to  commissioners  of  charities  and  correc- 
tions. 

690.  Receipt  for  money  or  property,  taken  from  a  person  arrested  for  a  public 

offense. 

691.  Duties  of  police  clerks  in  the  city  of  New  York,  etc. 

§   685.   VThen  property,  alleged  to  lie  stolen  or  embezzled,  come  into  custody 
of  peace  officer. 

When  property,  alleged  to  have  been  stolen  or  embezzled,  comes  into  the  custody  of 
a  peace  officer,  he  must  hold  it,  subject  to  the  order  of  the  magistrate  authorized  by 
the  next  section  to  direct  the  disposal  thereof. 

§   686.   Order  for  its  delivery  to  owner. 

On  satisfactory  proof  of  the  title  of  the  owner  of  the  property,  the  magistrate 
before  whom  the  information  is  laid,  or  who  examined  the  charge  against  the  person 
accused  of  stealing  or  embezzling  the  property,  may  order  it  to  be  delivered  to  the 
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owner,  unless  its  temporary  retention  be  deemed  necessary  in  furtherance  of  justice, 
on  his  paying  the  reasonable  and  necessary  expenses  incurred  in  its  preservation,  to 
be  certified  by  the  magistrate.  The  order  entitles  the  owner  to  demand  and  receive  the 
property, 

§  687.  Wlien  it  comes  into  custody  of  magistrate  lie  must  deliver  it  to 
oirner,  on  proof  of  title  and  payment  of  expenses. 

If  property  stolen  or  embezzled  come  into  the  custody  of  a  magistrate,  it  must,  unless 
its  temporary  retention  be  deemed  necessary  in  furtherance  of  justice,  be  delivered  to 
the  owner,  on  satisfactory  proof  of  his  title,  and  on  his  paying  the  necessary  expenses 
incurred  in  its  preservation,  to  be  certified  by  the  magistrate. 

§  688.  Conrt  in  which  trial  is  had  for  stealing  or  embezzling  it,  may  order 
it  to  be  delivered  to  owner. 

If  property  stolen  or  embezzled  have  not  been  delivered  to  the  owner,  the  court  before 
which  a  trial  is  had  for  stealing  or  embezzling  it,  may,  on  proof  of  his  title,  order  it 
to  be  restored  to  the  owner. 

§  689.  If  not  claimed  in  six  months  to  be  delivered  to  connty  superintend- 
ent of  the  poor  or  in  New  Torh,  to  commissioners  of  charities, 
and  corrections. 

If  property  stolen  or  embezzled  be  not  claimed  by  the  owner,  before  the  expiration  of 
six  months  from  the  conviction  of  a  person  for  stealing  or  embezzling  it,  the  magistrate 
or  other  officer  having  it  in  his  custody  must  on  payment  of  the  necessary  expenses 
incurred  in  its  preservation,  deliver  it  to  the  county  superintendents  of  the  poor,  or  in 
the  city  of  New  York,  to  the  commissioners  of  charities  and  corrections,  to  be  applied 
for  the  benefit  of  the  poor  of  the  county  or  city,  as  the  case  may  be. 

§  690.  Receipt  of  money  or  property,  taken  from  a  person  arrested  for  a 
public  offense. 

Except  in  the  city  of  New  York,  when  money  or  other  property  is  taken  from  a 
defendant,  arrested  upon  a  charge  of  a  crime,  the  officer  taking  it  must,  at  the  time 
give  duplicate  receipts  therefor,  specifying  particularly  the  amount  of  money  or  the 
kind  of  property  taken;  one  of  which  receipts  he  must  deliver  to  thfe  defendant,  and 
the  other  of  which  he  must  forthwith  file  with  the  clerk  of  the  court  to  which  the 
depositions  and  statement  must  be  sent,  as  provided  in  section  221. 

§   691.   Duties  of  police  clerks  in  the  city  of  Neir  York,  etc. 

The  commissioners  of  police  of  the  city  of  New  York  may  designate  some  person  to 
take  charge  of  all  property  alleged  to  be  stolen  or  embezzled,  and  which  may  be 
brought  into  the  police  office,  and  all  property  taken,  from  the  person  of  a  prisoner, 
and  may  prescribe  regulations  in  regard  to  the  duties  of  the  clerk,  or  clerks  so  desig- 
nated, and  to  require  and  take  security  for  the  faithful  performance  of  the  duties 
imposed  by  this  section,  and  it  shall  be  the  duty  of  every  officer  into  whose  possession 
such  property  may  come,  to  deliver  the  same  forthwith  to  the  person  so  designated. 


PART  V. 

Of  Proceedings  in  Coubts  of  Speciai,  Sessions  and  Police  Coubts. 

TITLE      I. — Of  the  Proceedings  in  Court  of  Special  Sessions  in  the  Counties  other 

than  New  York. 
TITLE     II. — Of  the  Proceedings  in  the  Courts  of  Special  Sessions  in.  the  City  and 

County  of  New  York. 
TITLE  III. — Of  Appeals  from  the  Courts  of  Special  Sessions. 

TITLE  I. 

OP  PB0CEEDIN6S  IN  COUBTS  OP  SPECIAL  SESSIONS  IN  THE  COUNTIES  OTHEB  THAN  NEW  TOEK. 

Section  699.  Charge  to  he  read  to  defendant,  and  he  required  to  plead. 

700.  The  plea,  and  how  put  in. 

701.  Issue,  how  tried. 

702.  Defendant  may  demand  a  trial  by  jury. 

703.  Jury,  how  summoned. 

704.  Summoning  the  jury,  and  returning  the  list. 

705.  Depositing  ballots  in  box. 

706.  Drawing  the  jury. 

707.  Challenges. 

708.  Talesmen,  when  and  how  ordered  and  summoned. 

709.  Punishing  officer  for  not  returning  list,  and  issuing  new  order  for  jury. 

710.  Jury,  how  constituted. 

711.  Their  oath. 

712.  Trial,  how  conducted. 

713.  Jury  may  decide  in  court,  or  retire;  oath  of  officer  on  their  retirement. 

714.  Delivering  verdict,  and  entry  thereof. 

715.  Discharge  of  the  jury  without  verdict. 

716.  In  such  case,  cause  to  be  re-tried. 

717.  Judgment  on  conviction. 

718.  Judgment  of  imprisonment,  until  fine  be  paid;  extent  of  imprisonment. 

719.  Defendant,  on  acquittal,  to  be  discharged;  order  that  prosecutor  pay  the 

costs. 

720.  Judgment  against  prosecutor  for  costs. 

721.  722.  Certificate  of  conviction;  its  form. 

723.  Certificate,  yvhen  filed. 

724.  Certificate,  inclusive  evidence. 

725.  Judgment,  by  whom  executed. 

736.  Fine,  by  whom  received  before  commitment,  and  how  applied. 

726.  Fine,  to  whom  paid  after  commitment,  and  how  applied. 

728.  Proceedings  against  magistrate  or  sheriff,  on  neglect  to  pay  fine  to  super- 

visor. 

729.  Subpoenas  for  witnesses,  and  punishing  them  for  disobedience. 

730.  Punishing  jurors  for  non-attendance. 

731.  No  fees  to  jurors  or  witnesses. 

732.  When  defendant  requests  a  trial  by  police  court,  preliminary  examination 

dispensed  with. 
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733.  During  time  allowed  for  bail,  and  until  judgment,  defendant  to  be  con- 

tinued in  custody  of  officer,  or  committed  to  jail. 

734.  Form  of  commitment. 

735.  By  whom  executed. 

736.  Defendant  may  be  admitted  to  bail. 

737.  Bail,  how  and  by  whom  taken. 
738i  Form  of  the  undertaking. 

739.  Undertaking,  when  forfeited,  and  action  thereon. 

740.  Forfeiture,  how  and  by  whom  remitted. 

740a.  Fees  of  justices  of  the  peace  in  criminal  cases. 
740b.  Fees  of  constables  in  criminal  cases. 

§   699.   Charge  to  he  read  to  defendant,  and  he  required  to  plead. 

In  the  cases  in  which  the  courts  of  special  sessions  or  police  courts  have  jurisdiction, 
when  the  defendant  is  brought  before  the  magistrate,  the  charge  against  him  must  be 
distinctly  read  to  him,  and  he  must  be  required  to  plead  thereto. 

§   700.   The  plea,  and  how  put  in. 

The  defendant  may  plead  the  same  pleas  as  upon  an  indictment,  as  provided  in  sec- 
tion 332.    His  plea  must  be  oral,  and  entered  upon  the  minutes  of  the  court. 

§    701.   Issue,  hoiv  tried. 

Upon  a  plea  other  than  a  plea  of  guilty,  if  the  defendant  do  not  demand  a  trial  by 
jury,  the  court  must  proceed  to  try  the  issue. 

§    702.    Defendant  may  demand  a  trial  by  jury. 

Before  the  court  hears  any  testimony  upon  the  trial,  the  defendant  may  demand  a 
trial  by  jury. 

§    703.    [Am'd,  1893.]    Jury,  how  summoned. 

If  a  trial  by  jury  be  demanded,  the  court  must  forthwith  draw  from  the  box  or  other 
receptacle  kept  and  used  in  accordance  with  the  requirements  of  the  code  of  civil 
procedure,  relative  to  the  drawing  of  jurors  in  justice  courts  in  civil  cases,  twelve  of 
the  ballots  provided  for  in  section  twenty-nine  hundred  and  ninety  and  twenty-nine 
hundred  and  nine-one  of  the  code  of  civil  procedure  to  be  kept  and  used  by  justices  of 
the  peace  in  civil  cases.  If  a  person  whose  name  is  thus  drawn,  shall,  in  the  opinion  of 
the  court,  reside  more  than  three  miles  from  the  place  where  the  said  issue  is  to  be  tried, 
the  court  may  set  aside  such  juror,  and  in  that  case  draw  another  ballot  and  so  can 
continue  until  twelve  be  drawn  to  serve  as  jurors.  The  court  must  thereupon  insert 
the  names  of  the  persons  so  drawn  in  an  order  directed  to  any  constable  of  the  county, 
or  marshial  or  police  officer  of  the  city  or  village  where  the  offense  is  to  be  tried  and 
having  authority  to  execute  process  of  the  court,  commanding  him  to  summon  the 
person  therein  named  to  appear  before  the  said  court  at  a  time  not  more  than  three 
days  from  the  time  of  the  making  of  said  order,  unless  the  trial  of  said  issue  be  longer 
adjourned  by  consent  and  at  a  place  named  therein,  to  constitute  a  jury  for  the  trial 
of  the  alleged  offense.  It  shall  be  the  duty  of  every  town  or  city  clerk  in  this  state, 
within  ten  days  after  the  taking  effect  of  this  act,  to  make  and  deliver  to  every 
recorder,  police  justice  or  other  judicial  officer  having  authority  to  hold  courts  of 
special  sessions  in  their  respective  towns  or  cities  in  accordance  with  the  provisions  of 
this  title,  a  certified  copy  of  the  jury  list  as  is  now  required  by  section  twenty-nine 
hundred  and  ninety  of  the  code  of  civil  procedure  to  be  furnished  by  them  to  the 
justices  of  the  peace  in  their  various  towns  and  cities  for  the  drawing  of  jurors  in  civil 
actions,  and  any  such  clerk  neglecting  or  refusing  so  to  do  shall  be  deemed  guilty  of  a 
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misdemeanor.  The  boxes  or  other  receptacles  now  used  by  justices  of  the  peace  for  tlie 
purpose  of  drawing  jurors  in  civil  cases  shall  be  used  by  them  for  drawing  jurors 
to  serve  in  courts  of  special  sessions  as  herein  provided,  and  recorders,  police  justices 
and  other  judicial  officers  empowered  to  hold  such  courts  of  special  sessions,  as  pro- 
vided by  this  title,  are  hereby  required  to  procure  and  use  the  same  in  the  manner 
provided  by  this  section. 

§   704.    [Ain'd,  1893.]    Summoning  jury,  and  returning  order. 

Tlie  dourt  must  deliver,  or  cause  to  be  delivered,  the  said  order  to  any  officer  to 
whom  the  same  is  directed  and  empowered  to  execute  the  same.  The  officer  to  whom 
said  order  is  so  delivered  must  thereupon  summon  personally  each  of  the  persons 
drawn  and  named  therein  to  serve  as  such  jurors  by  exhibiting  to  them  the  said  order 
and  at  the  same  time  reading  to  or  stating  to  them  the  substance  thereof.  He  shall 
then  make  his  return  to  said  order,  certifying  that  he  personally  served  it  upon  each 
of  the  persons  named  therein  and  in  each  case  of  his  being  unable  to  do  so  the  reason 
thereof.  Any  person  so  summoned  not  attending  at  the  time  and  place  and  not  having 
sufficient  legal  excuse  for  doing  so,  specified  in  said  order,  is  hereby  declared  guilty  of 
contempt  of  court  and  is  punishable  by  a  fine  not  exceeding  fifty  dollars  or  imprison- 
ment not  more  than  thirty  days,  or  by  both  such  fine  and  imprisonment. 

§    705.    Depositing  ballots  in  box. 

The  names  of  the  persons  returned  as  jurors  must  be  written  on  separate  ballots, 
folded  as  nearly  alike  as  possible,  so  that  the  name  cannot  be  seen,  and  must,  under 
the  direction  of  the  court,  be  deposited  in  a  box,  or  other  convenient  thing. 

§    706.    Drawing  the  jury. 

The  court  must  then  draw  out  six  of  the  ballots,  successively;  and  if  any  of  the  per- 
sons whose,  names  are  drawn  do  not  appear,  or  are  challenged  and  set  aside,  such 
further  number  must  be  drawn  as  will  make  a  jury  of  six,  after  all  legal  challenges 
have  been  allowed. 

§   707.    Challenges. 

The  same  challenges  may  be  taken  by  either  party,  to  the  panel  of  jurors,  or  to  an 
individual  juror ;  as  on  the  trial  of  an  indictment  for  a  misdemeanor,  so  far  as  appli- 
cable; and  the  challenge  must,  in  all  cases,  be  tried  by  the  court. 

§   708.   Talesman,  when  and  how  ordered  and  summoned. 

If  six  of  the  jurors  summoned  do  not  attend,  or  be  not  obtained,  the  court  may  direct 
the  officer  to  summon  any  of  the  bystanders,  or  others,  who  may  be  competent,  and 
against  whom  there  is  no  sufficient  cause  of  challenge,  to  act  as  jurors. 

§   709.   Punishing  officer  for  not  returning  list,  and  issuing  ne-w  order  for 
jury. 

If  the  officer  to  whom  the  order  is  delivered  do  not  return  it,  as  required  by  section 
704,  he  may  be  punished  by  the  court,  as  for  contempt;  and  the  court  must  issue  a  new 
order  for  the  summoning  of  jurors,  in  substantially  the  same  form;  upon  which  the 
same  proceedings  must  be  had  as  upon  the  one  first  issued. 

§   710.   Jury,  how  constituted. 

When  six  jurors  appear  and  are  accepted,  they  constitute  the  jury. 

§   711.   Their  oath. 

The  court  must  thereupon  administer  to  the  jury  the  following  oath  or  affirmation: 
"  You  do  '  swear '  [or  '  you  do  solemnly  aifirm,' "  as  the  case  may  be]  "  that  you  will 
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well  and  truly  try  this  issue,  between  the  people  of  the  state  of  New  York  and  A.  B., 
the  defendant,  and  a  true  verdict  give,  according  to  the  evidence." 

§   712.   Trial,  hoir  condncted. 

After  the  jury  are  sworn,  they  must  sit  together  and  hear  the  proofs  and  allega- 
tions of  the  parties,  which  must  be  deliveerd  in  public,  and  in  the  presence  of  the 
defendant. 

§  713.   Jury    may    decide    is    court,    or    retire;    oath    of    oficer    oa    tkeir 
retirement. 

After  hearing  the  proofs  and  allegations,  the  jury  may  either  decide  in  court  or  may 
retire  for  consideration.  If  they  do  not  immediately  agree,  an  officer  must  be  sworn 
to  the  following:  "You  do  swear,  that  you  will  keep  this  jury  together  in  some  private 
and  convenient  place,  without  food  or  drink,  except  bread  and  water,  unless  otherwise 
ordered  by  the  court;  that  you  will  not  permit  any  person  to  speak  to  or  communicate 
with  them,  nor  do  so  yourself,  unless  it  be  to  ask  them  whether  they  have  agreed  upon 
a  verdict;  and  that  you  will  return  them  into  the  court  when  they  have  so  agreed,  or 
when  ordered  by  the  court." 

g   714.   Delivering  verdict,  and  entry  thereof. 

When  the  jury  have  agreed  on  their  verdict,  they  must  deliver  it  publicly  to  the 
court,  which  must  enter  it  in  its  minutes. 

§    715.    Discharge  of  jnry  withont  verdict. 

The  jury  cannot  be  discharged  after  the  cause  is  submitted  to  them,  until  they  have 
agreed  upon  and  rendered  their  verdict,  unless,  for  some  cause  within  the  meaning  of 
sections  428  and  429,  the  court  sooner  discharge  them. 

§   716.   In  snch  case,  canse  to  be  tried. 

If  the  jury  be  discharged,  as  provided  in  the  last  section,  the  court  may  proceed 
again  to  the  trial,  in  the  same  manner  as  upon  the  first  trial ;  and  so  on,  until  a  verdict 
is  rendeerd. 

§   717.   Judgment  on  conviction. 

When  the  defendant  pleads  guilty,  or  is  convicted  either  by  the  court  or  by  a  jury, 
the  court  must  render  judgment  thereon,  of  fine  or  imprisonment,  or  both,  as  the  case 
may  require;  but  the  fine  cannot  exceed  fifty  dollars,  nor  the  imprisonment  six  months. 

§   718.    [Am'd,    1910.]     Jndgment    of    imprisonment,    until    fine    be    paid'; 
extent  of  imprisonment;  probation;  restitution. 

A  judgment  that  the  defendant  pay  a  fine  may  also  direct  that  he  be  imprisoned 
until  the  fine  be  satisfied;  specifying  the  extent  of  the  imprisonment,  which  cannot 
exceed  one  day  for  every  one  dollar  of  the  fine.  The  court  may  require  a,  defendant 
to  pay  a  fine  or  restitution,  or  to  make  reparation,  as  provided  in  subdivision  two  of 
section  four  hundred  and  eighty-three. 

§   719.   Defendant,   on   acquittal,   to   be   discharged;   order   that   prosecutor 
pay  the  costs. 

When  the  defendant  is  acquitted,  either  by  the  court  or  by  the  jury,  he  must  be 
immediately  discharged;  and  if  the  court  certify,  upon  its  minutes,  or  the  jury  find 
that  the  prosecution  was  malicious  or  without  probable  cause  the  court  must  order 
the  prosecutor  to  pay  the  costs  of  the  proceedings,  or  to  give  satisfactory  security 
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by  written  undertaking,  with  one  or  more  sureties,  to  pay  the  same  to  the  county  within 
thirty  days  after  the  trial. 

§  720.    [Am'd,  1890.]    Jndgmemt  against  prosecutor  for  costs. 

If  the  prosecutor  do  not  pay  the  costs  or  give  security  therefor,  the  eourt  may  enter 
judgment  against  him  for  the  amount  thereof,  which  may  be  enforced  and  appealed 
from,  in  all  respects,  in  the  same  manner  as  a  judgment  rendered  by  a  justice  court  held 
by  a  justice  of  the  peace. 

§   721.   Certificate  of  conTiction;  its  form. 

When  a  conviction  is  had  upon  a  plea  of  guilty,  or  upon  a  trial,  the  eourt  must  make 
and  sign  a  certificate  in  substantially  the  following  form : 

"  Court  of  special  sessions  or  police  court. 

"  County  of  Albany,  town  of  Berne  [or  as  the  case  may  be]. 


The  People  of  the  State 

of  New  York 

against 

A.  B, 


January  1,  19. .. 

"  The  above  named  A.  B.,  having  been  brought  before  C.  D.,  justice  of  special  sessions, 
justice  of  the  peace  [or  other  magistrate  as  the  case  may  be]  or  police  justice  of  the 
town  [or  city  or  village]  of  [as  the  case  may  be]  charged  with  [briefly  designating  the 
offense.] 

"  And,  having  thereupon  pleaded  guilty  or  not  guilty  [or  as  the  case  may  be]  and 
demanded  [or,  '  failed  to  demand '  as  the  ease  may  be] ,  a  jury,  and  having  been  there- 
upon duly  tried,  and  upon  such  trial  duly  convicted.  It  is  adjudged  that  he  be  im- 
prisoned in  the  jail  of  this  county days  [or  '  pay  a  fine  of dollars  and 

be  imprisoned  until  it  be  paid,  not  exceeding days,'  or  both  as  the  case  may 

be.] 

"  Dated  at  the  town  [or  '  city ']  of  ,  the day  of ,  19 . . . 

C.  D.,  justice  of  the  peace  or  police  justice  or  other  magistrate  [as  the  case  may  be] 
of  the  town  [or  '  city ']  of  [as  the  case  may  be]." 

§   722.   Same. 

If  the  defendant  have  pleaded  guilty  —  instead  of  the  second  paragraph,  the  certifi- 
cate must  state  substantially  as  follows:  "And  the  above  named  A.  B.  having  been 
thereupon  duly  convicted,  upon  a  plea  of  guilty." 

§   723.   Certificate,  when  filed. 

Within  twenty  days  after  the  conviction,  the  court  must  cause  the  certificate  to  be 
filed  in  the  oflSce  of  the  clerk  of  the  county. 

§   724.    Certificate,  conclusive  evidence. 

The  certificate,  made  and  filed  as  prescribed  in  the  last  two  sections,  or  a  certified 
copy  thereof,  is  conclusive  evidence  of  the  facts  stated  therein. 

§   725.   Judgment,  by  whom  executed. 

The  judgment  must  be  executed  by  the  sheriff  of  the  county,  or  by  a  constable,  marshal 
or  policeman  of  the  city,  village  or  town  in  which  the  conviction  is  had,  upon  receiving 
a  copy  of  the  certificate  prescribed  in  section  721,  certified  by  the  court  or  the  county 
clerk. 
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§   726.    [Am'd,    1895.]     Fine,   by   -whom   received   before    commitment,   and 
hoiv  applied. 

If  a  fine  imposed  be  paid  before  commitment  it  must  be  received  by  the  court,  and 
within  thirty  days  after  its  receipt,  paid  by  such  court  to  the  supervisors  of  the  town 
in  and  for  which  such  court  is  held. 

§   727.    [Am'd,    1895.]     Fine,   to   whom   paid   after    commitment,   and   bow 
applied. 

If  the  defendant  be  committed  for  not  paying  a  fine,  he  may  pay  to  the  sheriff  of 
the  county,  but  to  no  other  person,  who  must  in  like  manner  within  thirty  days  after  the 
receipt  thereof,  pay  the  same  to  the  supervisor  of  the  town  in  and  for  which  such  court 
is  held. 

§  T28.   [Am'd,  1895.]   Proceedings    against  magistrate  or  sheriff  on  neglect 
to  pay  fine  to  supervisor. 

If  the  court  or  sheriff  receiveing  the  fine  fail  to  pay  to  the  supervisor,  as  provided  in 
the  last  two  sections,  such  supervisor  must  immediately  commence  an  action  therefor 
against  the  sheriff,  or  the  magistrate  or  magistrates  composing  the  court  in  the  name 
of  his  town. 

§   729.   Snbpoena  for  iritnesses,  and  punishing  them  for  disobedience. 

The  court  may  issue  subpoenas  for  witnesses,  as  provided  in  section  608,  and  punish 
disobedience  thereof,  as  provided  in  section  619. 

§    730.   Punishing  jurors  for  non-attendance. 

If  a  person  summoned  as  a  juror  fail  to  appear,  he  may  be  punished  by  a  fine  not 
exceeding  five  dollars  imposed  by  the  court,  by  an  order  entered  in  his  minutes.  The 
order  is  deemed  a  judgment,  in  all  respects,  in  favor  of  the  poor  of  the  town  or  city. 

§    731.    No  fees  to  jurors  or  -witnesses. 

No  fees  are  payable  to  a  juror  or  witness,  for  his  service  or  attendance  in  a  court  of 
special  sessions. 

§   732.    When  defendant  requests  a  trial  by  police   court,  preliminary  ex- 
amination dispensed  -with. 

When  the  defendant,  upon  being  brought  before  the  magistrate,  requests  a  trial  by 
a  court  of  special  sessions,  the  preliminary  examination  of  the  case  is  dispensed  with. 

§    733.   During  time  allowed  for  bail,  and  until  judgment,  defendant  to  be 
continued  in  custody  of  oificer  or  committed  to  jail. 

During  the  time  allowed  to  the  defendant  to  give  bail,  and  until  judgment  is  given, 
he  may  be  continued  in  the  custody  of  the  officer,  or  committed  to  the  jail  of  the  county 
to  answer  the  charge,  as  the  magistrate  may  direct. 

§   734.   Form  of  commitment. 

The  commitment  must  be  signed  by  the  magistrate,  by  his  name  of  oflSce,  and  must 
be  in  substantially  the  following  forfti: 

"  The  sheriff  of  the  county  of  ,  is  required  to  receive  and  detain  A.  B., 

who  stands  charged  before  me  for  [designating  the  offense,  generally],  to  answer  the 

charge  before  a  court  of  special  sessions  in  the  town  [or  city]  of [as  the 

case  may  be]. 

"  Dated  at  the  town  [or  city]  of ,  the day  of 19 . . . 

"  C.  D.,  justice  of  the  peace  of  the  town 
[or  city]  of "  [as  the  case  may  be]. 


PEOOEEDINGS  11^  COUKTS  OF  SPECIAL  SESSION'S.    637 

§   735.  By  -whom  executed. 

When  committed,  the  defendant  must  be  delivered  to  the  custody  of  the  proper  officer, 
by  any  peace  officer  in  the  county  to  whom  the  magistrate  may  deliver  the  commitment. 

§   736.   Defendant  may  be  admitted  to  bail. 

Either  before  or  after  his  committal,  or  upon  being  committed,  the  defendant  must, 
if  he  require,  be  admitted  to  bail. 

§   737.   Bail,  bow  and  by  trbom  taken. 

The  bail  must  be  taken  by  the  magistrate,  by  a  written  undertaking,  executed  by 
the  defendant,  with  one  or  more  sufficient  sureties  approved  by  the  magistrate,  in  a 
sum  not  exceeding  $200. 

§   738.   Form  of  the  undertaking. 

The  undertaking  must  be  in  substantially  the  following  form: 

"A.  B.,  having  been  duly  charged  before  C.  D.,  a  justice  of  the  peace  in  the  town 

[or  city]  of  [as  the  case  may  be],  with  the  offense  of  [designating  the 

offense  generally],  we  undertake  jointly  and  severally  that  he  shall  appear  thereon  from 
time  to  time,  until  judgment,  at  a  court  of  special  sessions  in  the  town  or  village  [or 

city]  of [as  the  case  may  be],  competent  to  try  the  ease,  or  that  he  will 

pay  to  the  county  of  [naming  the  county  in  which  the  court  is  held], 

the  sum  of dollars  [inserting  the  sum  fixed  by  the  magistrate]. 

"  Dated  at  the  town  [or  city]  of ,  [as  the  case  may  be] ." 

§   739.   TTudertaking,  irlien  forfeited,  and  action  thereon. 

If  the  defendant  fail  to  appear  according  to  the  undertaking,  the  court,  unless 
a  sufficient  excuse  be  shown,  must  declare  the  undertaking  of  bail  forfeited,  and  the 
county  treasurer  must  immediately  commence  an  action  for  the  recovery  of  the  sum 
mentioned  therein,  in  the  name  of  the  county. 

§   740.   Forfeiture,  hoiv  and  by  whom  remitted. 

The  county  court  of  the  county,  or  in  the  city  of  New  York,  the  supreme  court,  may 
remit  the  forfeiture  or  any  part  thereof,  in  the  cases  and  in  the  manner  provided  in  the 
code  of  civil  procedure. 

§   740-a.    [Am'd,   1909,   1918.]      Fees  of  justices  of  the  peace  in  criminal 
cases. 

Justices  of  the  peace  in  the  state  shall  hereafter  be  allowed  and  entitled  to  receive 
the  fees  hereinafter  stated  for  the  following  named  services  in  criminal  cases:  For 
administering  an  oath,  ten  cents;  drawing  an  information,  fifty  cents;  taking  a  deposi- 
tion of  witness  on  an  information  before  warrant  is  issued  or  examination  thereafter, 
twenty-five  cents;  examination  of  information  and  depositions  and  issuing  a  warrant 
of  arrest,  fifty  cents;  indorsing  warrant  from  another  county,  twenty-five  cents;  for 
each  day's  necessary  attendance  when  defendant  is  in  court  after  arrest,  one  dollar 
and  fifty  cents;  every  necessary  adjournment,  twenty-five  cents;  a  subpoena,  including 
all  the  names  inserted  therein,  twenty-five  cents,  and  each  copy  subpoena  for  service, 
ten  cents;  for  filing  each  paper  required  by  law,  five  cents;  for  furnishing  copies  of 
papers  in  any  proceeding,  at  the  rate  of  ten  cents  per  folio  of  one  hundred  words;  fqr 
each  application,  order  in  writing,  certificate  or  report,  or  other  paper  to  be  filed  or 
copies  thereof,  required  by  law,  twenty-five  cents;  drawing  an  undertaking  of  bail,  fifty 
cents;  taking  an  acknowledgment,  twenty-five  cents;  return  and  filing  papers  in  county 
clerk's  office  when  defendant  is  held  to  answer,  one  dollar. 

For  a  venire,  twenty-flve  cents ;  swearing  each  witness  on  the  trial,  ten  cents ;  swear- 
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ing  a  jury,  twenty-flve  cents;  swearing  a  constable  to  attend  a  jury,  twenty-five  cents; 
for  a  trial  fee,  one  dollar  and  fifty  cents  per  day  for  each  day  defendant  is  in  court; 
receiving  and  entering  verdict  of  jury,  twenty-five  cents;  entering  the  sentence  or 
adjudication  of  the  court,  twenty-five  cents;  temporary  commitment,  twenty-five  cents; 
warrant  of  commitment  on  sentence,  twenty-five  cents;  for  record  of  conviction  and 
filing  the  same,  one  dollar;  but  all  such  charges  in  any  one  case  shall  not  exceed  five 
dollars,  unless  such  court  continue  more  than  one  day;  in  such  case  the  costs  of  such 
additional  day  may  be  added  thereto;  for  return  to  any  appeal,  to  be  paid  by  the  county, 
two  dollars;  for  services  when  associated  with  another  justice  of  the  peace  or  police 
justice  or  in  cases  of  bastardy,  for  each  day  defendant  is  in  court,  two  dollars;  for 
application  and  license  to  carry  concealed  weapons,  to  be  paid  by  the  person  applying 
for  and  receiving  same,  one  dollar  and  fifty  eonts. 

§   740-1).    [Added,  1909.]      Fees  of  constables  in  criminal  cases. 

Constables  shall  hereafter  be  allowed  the  fees  hereinafter  stated  for  the  following 
services  in  criminal  cases:  For  serving  a  warrant,  seventy-five  cents;  for  every  mile 
traveled,  going  and  returning,  ten  cents;  for  taking  a  defendant  into  custody  on  a 
commitment,  twenty-five  cents;  for  every  mile  traveled  in  taking  a  prisoner  to  jail, 
going  and  returning,  ten  cents;  for  serving  every  subpoena,  twenty-five  cents;  for  every 
mile  traveled  in  serving  each  subpoena,  going  and  returning,  five  cents;  for  notifying  a 
complainant,  twenty-five  cents;  for  every  mile  traveled  in  notifying  a  complainant,  five 
cents,  going  and  returning;  for  keeping  a  prisoner  after  being  brought  before  the  jus- 
tice, and  by  his  direction  in  custody,  one  dollar  per  day;  for  taking  charge  of  a  jury 
during  their  deliberations,  fifty  cents;  for  attending  any  court  pursuant  to  a  notice 
from  the  sheriff  for  that  purpose,  two  dollars  for  each  day,  and  five  cents  a  mile  for 
each  mile  traveled,  in  going  to  and  returning  from  such  court;  which  fees  shall  be 
chargeable  to  the  county,  and  shall  be  paid  by  the  treasurer  thereof  on  the  production 
of  the  certificate  of  the  clerk,  specifying  the  number  of  days  and  distance  traveled. 


TITLE  II. 

OF  THE  PBOCEEnlNGS  IN  THE  COTTBTS  OF  SPECIAL  SESSIONS  IN  THE  CITY  OF  NEW  YORK. 

[Am'd  L.  1904,  eh.  563.] 

Section  741.  Courts  of  special  sessions  in  the  city  of  New  York  to  proceed  as  prescribed 
in  last  title,  except  as  otherwise  specially  provided. 

742.  Trial  by  and  form  of  information. 

743.  Duty  of  district  attorney  in  relation  to  the  information  and  dismissal  of 

prosecution. 

744.  Clerk  to  issue  subpoena,  sign  certificate  of  judgment,  and  enter  proceed- 

ings of  court  and  sentences  upon  convictions. 

745.  Fines  before  committal,  to  be  paid  to  clerk;  his  accounts,  when  and  to 

whom  rendered. 

746.  No  transcript  of  conviction  to  be  filed;   certified  copy  of  minutes,  con- 

clusive evidence. 

§  741.  [Am'd,  1904.]  Conrts  of  special  sessions  in  the  city  of  New  York, 
to  proceed  as  prescribed  in  last  title,  except  as  otherwise 
specially  provided. 

The  courts  of  special  sessions,  in  the  city  of  New  York,  must  proceed  upon  a  criminal 
charge  in  the  manner  prescribed  in  the  last  title,  except  as  provided  in  the  next  five 
sections,  and  as  otherwise  specially  provided. 
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§    742.    [Am'd,  1904.]      Trial  by  and  form  of  information. 

All  criminal  actions  in  the  courts  of  special  sessions  in  the  city  of  New  York,  except 
in  the  part  devoted  to  the  trial  of  children  under  sixteen  years  of  age  and  known  as 
children's  courts,  must  be  prosecuted  by  information  made  by  the  district  attorney. 
The  information  shall  be  signed  by  the  district  attorney  of  the  county  wherein  the. 
action  was  begun  and  may  be  substantially  in  the  following  form: 

Court  of  Special  Sessions  of  the  City  of  New  York, 
Division. 

The  People  of  the  State  of  New  York 


A.  B. 

Be  it  remembered  that  I the  District  Attorney  of  the  County  of 

,  by  this  information  accuse  A.  B.  of  the  crime  (here  insert  the  name  of  the 

crime  if  it  have  one,  such  as  petit  larceny,  assault  in  the  third  degree,  or  the  like,  or 
if  it  have  no  genreal  name  insert  a  brief  description  of  it  as  it  is  given  by  the  statute ) 
committed  as  follows: 

The  said  A.  B.,  on  the day  of ,  19 . . ,  at  the  City  of  New  York, 

in  the  County  of ( here  set  forth  the  act  charged  as  an  offense. ) 

C.  D., 
District  Attorney  of  the  County  of  

§  743.  [Am'd,  1904.]  Dnty  of  district  attorney  in  relation  to  the  informa- 
tion and  dismissal  of  prosecution. 

The  district  attorney  of  a  county  within  the  city  of  New  York,  on  the  receipt  by 
him  of  the  papers  in  a  criminal  action,  returned  to  him  by  a  magistrate  as  provided 
by  section  two  hundred  and  twenty-one  hereof,  shall  either  make  and  file  with  the  clerk 
of  the  court  of  special  sessions  an  information  against  the  defendant  in  such  action, 
as  provided  in  the  last  preceding  section,  or,  move  in  said  court  for  the  dismissal  of 
the  prosecution  of  the  action.  This  duty,  unless  the  time  prescribed  therefor  be  ex- 
tended by  the  court,  shall  be  performed  in  manner  following: 

1.  Where  a  defendant  is  in  custody  the  information  shall  be  filed  not  later  than  the 
day  following  the  receipt  by  the  district  attorney  of  the  magistrate's  return,  and  in  all 
other  cases  within  ten  days  thereafter. 

2.  In  all  actions  where  return  has  been  made  to  the  district  attorney  as  required  by 
section  two  hundred  and  twenty-one  of  this  code,  and  he  has  failed  to  make  and  file  an 
information  as  provided  in  subdivision  one  of  this  section,  he  shall,  within  thirty  days 
after  such  return,  move  for  the  dismissal  of  the  prosecution  of  such  action,  filing  with 
the  clerk  of  the  court  a  statement  in  writing  of  his  reasons  for  making  such  motion. 

3.  The  district  attorney  shall  file  with  the  clerk  of  the  court  all  papers  returned  to 
him  under  the  provisions  of  section  two  hundred  and  twenty-one  of  this  code,  those 
upon  which  informations  are  based  and  with  the  informations  and  all  others  when  he 
moves  to  dismiss  the  prosecution  of  the  action  in  which  they  were  taken. 

§  744.  [Am'd,  1904.]  Clerk  to  issue  subpoenas,  sign  certificate  of  judg- 
ment, and  enter  proceedings  of  court  and  sentences  upon 
convictions. 

Subpoenas  for  witnesses,  and  the  certificate  of  the  judgment,  must  be  signed  by  the 
clerk  of  the  court,  who  must  also  enter  all  the  proceedings  of  the  court,  and  the  sen- 
tences upon  convictions,  in  a  book  of  minutes,  and  when  necessary,  certify  the  proceed- 
ings of  the  court. 
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§   745.    [Am'd,    1904.]    Fines   Tjefore    committal,   to   be   paid   to   clerk;   bis 
accounts,  irhen  and  to  irhom  rendered. 

Fines,  imposed  by  the  court,  must  be  received  by  the  clerk,  if  paid  before  committal 
in  execution  of  judgment.  He  must,  every  thirty  days,  render  to  the  comptroller  of  the 
city,  accounts  of  the  fines  imposed  and  received  by  him,  and  of  the  expenses  attending 
the  court. 

§   746.    [Am'd,    1904.]    No    transcript   of   conviction   to   be    filed;    certified 
copy  of  minutes,  conclusive  evidence. 

No  transcript  of  a  conviction,  had  in  a  court  of  special  sessions  in  the  city  of  New- 
York,  need  be  certified  or  filed;  but  a  copy  of  the  minutes  of  the  conviction,  certified  by 
the  clerk,  is  conclusive  evidence  of  the  facts  contained  therein. 


TITLE  III. 

OP  APPEALS  FEOM  COURTS  OF  SPECIAL  SESSIONS. 

Section  749.  Judgment  of  special  sessions,  reviewable  only  upon  appeal. 

750.  Appeal,  for  what  causes  allowed ;  what  deemed  a  final  judgment. 

751.  Appeal,  how  taken. 

752.  How  allowed. 

753.  Discharge  of  defendant  from  custody,  upon  undertaking. 

754.  Undertaking,  when  and  with  whom  filed. 

755.  Delivery  of  affidavit,  and  allowance  of  appeal,  to  magistrate  or  clerk  of 

police  court,  within  five  days  after  allowance. 

756.  Return,  when  and  how  made. 

757.  Compelling  return. 

758.  Ordering  and  compelling  further  or  amended  return. 

759.  Appeal,  by  whom  and  how  brought  to  argument. 

760.  If  not  brought  to  argument,  as  provided  in  last  section,  to  be  dismissed, 

unless  continued  for  cause  shown. 

761.  Service  of  return  on  district  attorney,  and  consequences  of  failure. 

762.  If  brought  to  hearing  by  defendant,  appeal  must  be  argued,  though  no 

one  opposes,  etc. 

763.  Appeal  to  be  heard  on  original  return. 

764.  What  judgment  may  be  rendered. 

765.  Judgment  to  be  entered  on  the  minutes. 

766.  Order  upon  judgment  for  affirmance. 

767.  Order  upon  judgment  of  reversal. 

769.  If  new  trial  ordered,  to  be  had  in  court  of  sessions;    proceedings  thereon. 

769.  Proceedings   to  carry  judgment  upon  appeal   into   effect,   to  be   had   in 

county  court. 

770.  On  judgment  of  county  court,  defendant  may  appeal  to  supreme  court; 

his  admission  to  bail. 

771.  Judgment  of  supreme  court  upon  appeal,  final. 

772.  Proceedings  to  carry  into  effect  judgment  of  supreme  court. 

§   749.    [Am'd,   1909.]    Review  on  appeal  from  minor  courts. 

A  judgment  upon  conviction,  rendered  by  a  court  of  special  sessions,  police  court, 
police  magistrate,  or  justice  of  the  peace,  in  any  criminal  action  or  proceedings  or 
special  proceeding  of  a  criminal  nature,  including  a  judgment  of  commitment  made 
under  section  four  hundred  and  eighty-six  of  the  penal  law,  may  be  reviewed  by  the 
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county  court  of  the  county,  upon  an  appeal  as  prescribed  by  this  title,  and  not  other- 
wise; and  any  appeals  lieretofore  taken  and  allowed  from  a  judgment  of  any  police 
court  or  police  magistrate  in  the  manner  that  appeals  are  directed  to  be  taken  and 
allowed  by  this  title,  and  now  pending  undetermined  in  any  court  of  this  state,  are 
hereby  declared  to  be  legal  and  valid  and  of  the  same  force  and  effect  as  if  taken  after 
the  passage  of  this  act.  An  appeal  from  a  judgment  of  commitment  made  under 
section  four  hundred  and  eighty-six  of  the  penal  law  may  be  allowed  to  any  person 
having,  previous  to  such  commitment,  a  right  to  the  custody  of  the  child;  but  upon 
such  appeal,  in  addition  to  the  notice  and  papers  required  by  this  title  to  be  served  on 
rppeals  in  criminal  actions,  notice  of  all  proceedings  and  copies  of  the  affidavit  and 
allowance  of  appeal  therein  must  be  served  upon  the  institution  named  in  the  commit- 
ment, and  upon  the  society  mentioned  in  section  four  hundred  and  ninety  of  the  penal 
law,  if  there  be  one  within  the  county.  Such  institution  and  society,  or  either,  shall 
have  the  right  to  move,  to  argue,  or  dismiss  and  to  be  heard  upon  the  argument  of  such 
appeal;  and  shall  have  the  like  right  to  appeal  from  the  judgment  of  the  county  court 
of  the  county  to  the  supreme  court  as  is  conferred  by  section  seven  hundred  and  seventy 
of  this  code  upon  a  defendant,  and  to  the  court  of  appeals  by  section  five  hundred  and 
nineteen  of  this  code;  and  pending  any  appeal  and  until  the  final  determination  thereof 
the  child  named  in  the  commitment  must  remain  in  the  custody  of  the  institution 
therein  specified. 

§   750.    [Am'd,    1907.]    Appeal,   for   trhat   causes   allotred;   what   deemed   a 
final   judgment. 

An  appeal  may  be  allowed  for  an  erroneous  decision  or  determination  of  law  or  fact 
upon  the  trial  and  for  the  purposes  of  an  appeal  in  all  cases  now  pending  or  hereafter 
brought,  a  conviction  for  a  criminal  offense  shall  be  deemed  a  final  judgment  although 
sentence  shall  have  been  suspended  by  the  court  in  which  the  trial  was  had  or  otherwise 
suspended  or  stayed. 

§   751.    [Am'd,  1897.]    Appeal,  bow  taken. 

For  the  purpose  of  appealing,  the  defendant,  or  some  one  on  his  behalf,  must  within 
sixty  days  after  the  judgment,  or  within  sixty  days  after  the  commitment  where  the 
appeal  is  from  the  latter,  make  an  affidavit  showing  the  alleged  errors  in  the  proceed- 
ings or  conviction  or  commitment  complained  of,  and  must  within  that  time  present  it 
io  the  county  judge  or  justice  of  the  supreme  court,  or  in  the  city  and  county  of  New 
York,  to  the  recorder  or  a  judge  authorized  to  hold  a  court  of  general  sessions  in  that 
city  or  in  the  city  of  Albany,  to  the  recorder,  and  apply  therein  for  the  allowance  of 
the  appeal. 

§   752.    [Am'd,  1897.]    How  allowed. 

If,  in  the  opinion  of  the  judge,  it  is  proper  that  the  question  arising  on  the  appeal 
should  be  decided  by  the  county  court,  he  must  indorse  on  the  affidavit  an  allowance  of 
the  appeal  to  that  court;  and  the  defendant,  or  his  attorney,  must  within  five  days 
thereafter,  serve  a  copy  of  the  affidavit  upon  which  the  appeal  is  granted,  together  with 
a  notice  that  the  same  has  been  allowed,  upon  the  district  attorney  of  the  county  in 
which  the  appeal  is  to  be  heard. 

§   753.    [Am'd,    1892.]    Discharge  of  defendant  from  custody,  upon  under- 
taking. 

Upon  allowing  the  appeal  if  satisfied  that  there  is  a  reasonable  doubt  whether  the 
conviction  should  stand,  but  not  otherwise,  the  judge  may  take  from  the  defendant  a 
written  undertaking  with  such  sureties  as  he  may  approve,  that  the  defendant  will 
abide  the  judgment  of  the  county  court  upon  the  appeal,  and  may  thereupon  order  that 
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he  be  discharged  from  imprisonment  on  service  of  the  order  upon  the  officer  having 
him  in  custody,  or  if  he  be  not  in  custody  that  all  proceedings  on  the  judgment  be 
stayed. 

§   754.    [Am'd,  1897.]    Undertaking,  when  and  with  whom  filed. 

The  undertaking  upon  the  appeal  must  be  immediately  filed  with  the  clerk  of  the 
county  court,  and  the  said  clerk  of  the  county  court  shall  within  five  days  thereafter, 
give  notice  to  the  district  attorney  of  the  county  that  such  bond  has  been  filed,  which 
notice  shall  give  the  name  of  the  defendant  and  his  sureties,  the  offense  for  which  the 
defendant  was  charged  and  the  amount  of  the  bail  given. 

§   755.    [Am'd,   1890.]    Delivery  of  affidavit. 

The  affidavit  and  allowance  of  the  appeal  must  be  delivered  to  the  magistrate,  or 
clerk  of  the  court  rendering  the  judgment,  within  five  days  after  the  allowance  of  the 
appeal,  and  when  so  delivered  the  appeal  is  deemed  taken. 

§   756.   Return,  when  and  how  made. 

The  magistrate  or  court  rendering  the  judgment,  must  make  a  return  to  all  the 
matters  stated  in  the  afiidavit,  and  must  cause  the  affidavit  and  return  to  be  filed  in  the 
office  of  the  county  clerk  within  ten  days  after  the  service  of  the  affidavit  and  allowance 
of  the  appeal. 

§   757.   Compelling  return. 

If  the  return  be  not  made  within  the  time  prescribed  in  the  last  section,  the  county 
court,  or  the  judge  thereof,  may  order  that  a  return  be  made  within  a  specified  tim'e 
which  may  be  deemed  reasonable;  and  the  court  may  by  attachment,  compel  a  compli- 
ance with  the  order. 

§   758.    Ordering  and  compelling  further  or  amended  return. 

If  the  return  be  defective,  a  further  or  amended  return  may  be  ordered,  and  the 
order  may  be  enforced  in  the  manner  provided  in  the  last  section. 

§   759.    [Am'd,   1899.]    Appeal,  hy  whom  and  how  brought  to  argument. 

The  appeal  must  be  brought  to  argument  by  the  defendant  at  the  next  term,  upon 
a  notice  of  not  less  than  ten  days  before  said  term  to  the  district  attorney  of  the  county. 

§   760.    If  not  brought  to  argument,  as  provided  in  last  section,  to  he  dis- 
missed, unless  continued  for  cause  shown. 

If  the  defendant  omit  to  bring  the  appeal  to  argument,  as  provided  in  the  last  section, 
the  court  must  dismiss  it,  unless  it  continue  the  same,  by  special  order,  for  cause  shown. 

§   761.   Service  of  return  on  district  attorney  and  consequences  of  failure. 

The  defendant  must  serve  upon  the  district  attorney,  a  copy  of  the  return,  with  or 
before  the  notice  of  argument.  If  he  fail  to  do  so,  the  appeal  must  be  dismissed,  upon 
proof  of  the  failure,  unless  the  court  otherwise  direct. 

§   762.   If  brought  to  hearing  by  defendant,  appeal  must  be  argued,  though 
no  one  oppose,  etc. 

If  the  appeal  be  brought  to  hearing  by  the  defendant,  it  must  be  argued,  though  no 
one  appear  to  oppose;  but  if  brought  on  by  the  district  attorney,  he  may  take  judgment 
of  affirmance,  unless  the  defendant  appear  to  argue  the  appeal. 
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§    763.    Appeal  to  be  heard  on  original  return. 

The  appeal  must  be  heard  upon  the  original  return;  and  no  copy  thereof  need  be 
'furnished  for  the  use  of  the  court. 

§   764.   What  judgment  may  be  rendered. 

After  hearing  the  appeal  the  court  must  give  judgment  without  regard  to  technical 
errors  or  defects  which  have  not  prejudiced  the  substantial  rights  of  the  defendants, 
and  may  render  the  judgment  which  the  court  below  should  have  rendered,  or  may, 
according  to  the  justice  of  the  case  affirm  or  reverse  the  judgment,  in  whole  or  in  part, 
as  to  all  or  any  of  the  defendants,  if  there  be  more  than  one,  or  may  order  a,  new  trial, 
or  may  modify  the  sentence. 

§   765.    [Am'd,  1917.]    Judgment  to  be  entered  on  the  minutes. 

When  judgment  is  given  upon  the  appeal,  it  must  be  entered  upon  the  minutes,  and 
in  case  of  a  reversal  it  shall  state  whether  the  reversal  was  for  errors  of  law  only  or 
was  for  errors  of  fact,  or  was  for  errors  both  of  law  and  fact  and  if  the  reversal  was 
for  errors  of  law  only  whether  the  facts  were  examined  and  errors  found  therein. 

§    766.    Order  upon  judgment  for  affirmance. 

If  the  judgment  be  affirmed,  the  court  must  direct  its  execution,  and  if  the  defendant 
have  been  discharged  on  bail  after  the  commencement  of  the  execution  of  a  judgment 
of  imprisonment,  must  commit  him  to  the  proper  custody  for  the  remainder  of  his  term 
of  imprisonment. 

§    767.    Order  upon  judgment  of  reversal. 

If  the  judgment  be  reversed,  and  the  defendant  be  imprisoned  in  pursuance  of  the 
judgment  of  the  police  court,  the  county  court  must  order  him  to  be  discharged. 

§    768.    [Am'd,   1909.]    If  new  trial  ordered;  to  be  had  in  county  court. 

If  a  new  trial  be  ordered,  it  must  be  had  in  the  county  court  in  the  same  manner  as 
upon  an  issue  of  fact  on  an  indictment;  and  that  court  may  proceed  to  judgment  and 
execution,  as  in  an  action  prosecuted  by  indictment.  But  where  the  appeal  was  from 
a  judgment  of  commitment  made  under  section  four  hundred  and  eighty-six  of  the  penal 
law,  the  new  trial  shall  be  had  before  the  county  court  without  a  jury. 

§    769.    [Am'd,    1895.]    Proceedings    to    carry    judgment    upon    appeal    into 
effect,  to  be  had  in  county  court. 

If  any  proceeding  be  necessary  to  carry  the  judgment  upon  the  appeal  into  effect, 
they  must  be  had  in  the  county  court. 

§   770.    [Am'd,  1895,   1917.]    On  judgment  of  county  court  defendant  may 
appeal  to  appellate  division. 

If  the  judgment  on  the  appeal  be  against  the  defendant,  he  may  appeal  therefrom  to 
the  appellate  division  of  the  supreme  court,  in  the  same  manner  as  from  a  judgment  in 
an  action  prosecuted  by  indictment,  and  may  be  admitted  to  bail  upon  the  appeal,  in 
like  manner.  If  the  judgment  on  the  appeal  be  against  the  people  and  it  appears  by 
the  judgment  that  the  reversal  was  for  errors  of  law  only,  the  people  may  appeal 
therefrom  to  the  appellate  division  of  the  supreme  court,  provided  a  justice  of  the 
supreme  court  in  the  department  wherein  the  judgment  upon  the  appeal  from  the 
magistrate's  decision  was  rendered,  grant  an  order  permitting  such  appeal  by  the 
people  to  the  appellate  division.  (Am'd  by  L.  1896,  ch.  880,  and  L.  1917,  ch.  673,  in 
effect  Sept.  1,  1917.) 
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§   770-a.    [Added,   1917.]    Appeal  to  the  appellate  division  by  the  people; 
hov  taken. 

For  the  purpose  of  appealing  to  the  appellate  division,  the  district  attorney  of  the 
county  wherein  the  judgment  of  the  county  court  has  been  rendered  must  within  sixty 
days  after  the  entry  upon  the  minutes  of  the  reversal  of  the  magistrate's  decision  by 
the  county  court,  as  provided  by  section  seven  hundred  and  sixty-five  of  the  code  of 
criminal  procedure,  apply  to  a  justice  of  the  supreme  court  in  the  department  wherein 
the  judgment  was  rendered,  upon  a  written  application,  for  leave  to  appeal  to  the 
Appellate  division  from  siich  reversal. 

§   770-b.    [Added,  1917.]    Appeal;    how  allowed. 

If,  in  the  opinion  of  the  judge  to  whom  the  application  is  made,  it  is  proper  that 
the  question  arising  out  of  the  reversal  of  the  decision  of  the  magistrate  by  the  county 
court,  should  be  reviewed  by  the  appellate  division,  he  must  grant  an  order  permitting 
such  appeal  by  the  people  to  the  appellate  division.  The  district  attorney  must  within 
twenty  days  thereafter  serve  upon  the  defendant  or  his  attorney  a  copy  of  the  order 
granting  such  allowance  of  appeal. 

§    771.    [Am'd,  1895.]    Judgment  of  snpreme  court  upon  appeal,  final. 

The  judgment  of  the  appellate  division  of  the  supreme  court  upon  the  appeal  is  final; 
except  that  where  the  original  appeal  was  from  a  judgment  of  commitment  of  a  child, 
either  party  may  appeal  to  the  court  of  appeals  in  like  manner  as  a,  defendant  under 
section  519  of  this  Code. 

§   772.    [Am'd,  1895.]    Proceedings  to  carry  into  effect  judgment  of  supreme 
court. 

The  same  proceedings  must  be  had,  to  carry  into  effect  the  judgment  of  the  appellate 
division  of  the  supreme  court  upon  the  appeal,  as  if  it  had  been  taken  upon  a  judgment 
in  an  action  prosecuted  by  indictment. 
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§    773.    [Am'd,  1899,  1908.]    Coroner's  jury  and  examination. 

Whenever  a  coroner  is  informed  that  a  person  has  been  killed  or  dangerously  wounded 
by  another,  or  has  suddenly  died  under  such  circumstances  as  to  afford  a  reasonable 
ground  to  suspect  that  his  death  has  been  occasioned  by  the  act  of  another  by  criminal 
means,  or  has  committed  suicide,  he  must  go  to  the  place  where  the  person  is  and 
forthwith  inquire  into  the  cause  of  the  death,  or  wounding,  and  in  case  such  death,  or 
wounding,  occurred  in  a  county  in  which  is  situated  in  whole,  or  in  part,  a  city  having 
a  population  of  more  than  five  hundred  thousand  as  appears  by  the  last  state  enumera- 
tion, but  not  otherwise,  summon  not  less  than  nine,  nor  more  than  fifteen  persons,  quali- 
fied by  law  to  serve  as  jurors,  to  appear  before  him  forthwith,  at  a  specified  place,  to 
inquire  into  the  cause  of  the  death  or  wound,  and  if  it  shall  appear  from  the  sworn 
examination  of  the  informant,  or  complainant,  or  if  it  shall  appear  from  the  evidence 
taken  on,  or  during  the  inquisition,  or  hearing,  that  any  person,  or  persons,  are  charge- 
able with  the  killing  or  wounding,  or  that  there  is  probable  cause  to  believe  that  any  per- 
son or  persons  are  chargeable  therewith,  and  if  such  person  or  persons  be  not  in  custody, 
he  must  forthwith  issue  a  warrant  for  the  arrest  of  the  person  or  persons  charged  with 
such  killing  or  wounding;  and  upon  the  arrest  of  any  person,  or  persons,  chargeable 
therewith,  he  must  be  arraigned  before  the  coroner  for  examination,  and  the  said 
coroner  shall  have  power  to  commit  the  person  or  persons  so  arrested  to  await  the 
result  of  the  inquisition  or  decision.  Any  coroner  shall  be  disqualified  from  acting 
as  such  in  any  case  where  the  person  killed,  or  dangerously  wounded,  or  dying  suddenly, 
as  aforesaid,  is  a  co-employee  with  said  coroner  of  any  person,  or  persons,  association, 
or  corporation,  or  where  it  appears  that  the  killing  or  wounding  has  been  occasioned, 
directly  or  indirectly,  by  the  employer  of  said  coroner. 

§    774.    [Added,  1909.]    Fees  of  jurors  summoned  on  coroner's  jury. 

The  fees  of  jurors  necessarily  summoned  upon  any  coroner's  inquest  shall  be  not  to 
exceed  one  dollar  for  each  day's  service,  shall  be  a  county  charge  and  shall  be  audited 
and  allowed  by  the  boards  of  supervisors  in  the  same  manner  as  other  fees  and  charges 
mentioned  in  this  title.  But  the  coroner  holding  such  inquest  and  summoning  said 
jurors  shall  make  report  to  the  next  succeeding  board  of  supervisors  after  every  such 
inquest  of  the  names  of  such  jurors  and  the  term  of  service  of  each,  and  upon  what 
inquest  rendered,  on  or  before  the  third  day  of  the  annual  session  in  each  year. 

§   775.   Witness  to  be  subpoenaed. 

The  coroner  may  issue  subpoenas  for  witnesses,  returnable  forthwith,  or  at  such  time 
and  place  as  he  may  appoint.  He  must  summon  and  examine  as  witnesses  every 
person  who,  in  his  opinion,  or  that  of  any  of  the  jury,  has  any  knowledge  of  the  facts; 
and  he  must  summon  as  a  witness  a  surgeon  or  physician,  who  must,  in  the  presence 
of  the  jury,  inspect  the  body,  and  give  a  professional  opinion  as  to  the  cause  of  the 
death  or  wounding. 

§    776.    Compelling  attendance  of  witnesses,  and  punishing  their  disobedi- 
ence. 

A  witness  served  with  a  subpoena  may  be  compelled  to  attend  and  testify,  or  punished 
by  the  coroner  for  disobedience,  as  upon  a  subpoena  issued  by  a  magistrate,  as  provided 
in  this  code. 

§   777.    [Am'd,  1899.]    Verdict  of  the  jury. 

After  inspecting  the  body  and  hearing  the  testimony,  the  coroner  must  rendef  his 
decision,  or  if  in  a  county  where  a  jury  is  summoned  as  provided  in  section  seven 
hundred  and  seventy-three,  the  jury  must  render  their  verdict,  and  certify  it  by  an 
inquisition  or  decision   in  writing,  signed  by  him  or  them  as  the  case  may  be,  and 
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setting  forth  who  the  person  killed  or  wounded  is,  and  when,  where  and  by  what  means 
he  came  to  his  death,  or  was  wounded;  and  if  he  were  killed,  or  wounded,  or  his  death 
were  occasioned  by  the  act  of  another,  by  criminal  means,  who  is  guilty  thereof,  in  so 
far  as  by  such  inquisition  he  or  such  jury  has  been  able  to  ascertain. 

§   778.    [Am'd,  1899.]    Testimony,  how  taken  and  filed. 

The  testimony  of  the  witnesses  examined  before  the  coroner  or  the  jury  must  be  re- 
duced to  writing  by  the  coroner,  or  under  his  direction,  and  must  be  forthwith  by  him, 
with  the  inquisition,  or  decision,  filed  in  the  office  of  the  clerk  of  the  county  court  of 
the  county,  or  of  a  city  court,  having  power  to  inquire  into  the  offense  by  the  interven- 
tion of  a  grand  jury. 

§   779.   If   defendant   arrested   before   inquisition    filed,    depositions    to   be 
delivered  to  magistrate,  and  by  him  returned. 

If,  however,  the  defendant  be  arrested  before  the  inquisition  can  be  iiled,  the  coroner 
must  deliver  it  with  the  testimony,  to  the  magistrate  before  whom  the  defendant  is 
brought,  as  provided  in  section  781,  who  must  return  it  with  the  depositions  and  state- 
ments taken  before  him,  in  the  manner  prescribed  in  section  221. 

§   780.    [Am'd,  1899.]    Warrant  for  arrest  of  party  charged  by  verdict. 

If  the  coroner  or  jury,  where  a  jury  is  summoned  finds  that  the  person  was  killed 
or  wounded  by  another,  under  circumstances  not  excusable,  or  justifiable,  by  law,  or 
that  his  death  was  occasioned  by  the  act  of  another,  by  criminal  means,  and  the  party 
committing  the  act  be  ascertained  by  the  inquisition  or  decision,  and  be  not  in  custody, 
the  coroner  must  issue  a  warrant,  signed  by  him  with  his  name  of  office,  into  one  or 
more  counties,  as  may  be  necessary,  for  the  arrest  of  the  person  charged. 

§    781.    [Am'd,  1899.]     Form  of  warrant. 

The  coroner's  warrant  must  be  in  substantially  the  following  form:  County  of 
Albany  (or  as  the  case  may  be).  In  the  name  of  the  people  of  the  state  of  New  York, 
to  any  sheriff,  constable,  marshal  or  policeman  in  this  county:  An  inquisition  having 
been  this  day  found  by  a  coroner's  jury  before  me  (or  a,  decision  having  been  made  by 
me)  stating  that  A.  B.  has  come  to  his  death  by  the  act  of  C.  D.  by  criminal  means 
(or  as  the  case  may  be),  as  found  by  the  inquisition  (or  decision;)  or  information 
having  been  this  day  laid  before  me  that  A.  B.  has  been  killed  or  dangerously  wounded 
by  C.  D.  by  criminal  means  (or  as  the  case  may  be),  you  are  hereby  commanded  forth- 
with to  arrest  the  above  named  C.  D.  and  bring  him  before  me,  or  in  the  case  of  my 
absence  or  inability  to  act,  before  the  nearest  or  most  accessible  coroner  in  this  county. 

Dated  at  the  city  of  Aubany  ( or  as  the  case  may  be) ,  this day  of 

E.  F. 
Coroner  of  the  county  of  Albany  (or  as  the  case  may  be) . 

§    782.    Warrant,  how  executed. 

The  coroner's  warrant  may  be  served  in  any  county;  and  the  officer  serving  it  must 
proceed  thereon,  in  all  respects,  as  upon  a  warrant  of  arrest  on  an  information ;  except, 
that  when  served  in  another  county,  it  need  not  be  indorsed  by  a  magistrate  of  that 
county. 

§   783.    [Am'd,  1887.]    Proceedings  by  magistrate. 

The  magistrate,  or  coroner,  when  the  defendant  is  brought  before  him,  must  proceed 
to  examine  the  charge  contained  in  the  inquisition  or  information,  and  hold  the  defen- 
dant to  answer  or  discharge  him  therefrom,  in  the  same  manner  in  all  respects  as  upon 
a  warrant  of  arresl  on  an  information. 
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§    784,   Duty  of  clerk  to  fumisli  copy  of  inquisition. 

Upon  the  arrest  of  the  defendant,  the  clerk  with  whom  the  inquisition  is  filed,  must, 
without  delay,  furnish  to  the  magistrate,  or  coroner,  before  whom  the  defendant  is 
brought,  a  certified  copy  of  the  inquisition  and  of  the  testimony  returned  therewith. 

§   785.   Coroner  to  deliver  money  or  property  found,  on  deceased,  to  county 
treasurer. 

The  coroner  must,  within  thirty  days  after  an  inquest  upon  a  dead  body,  deliver  to 
the  county  treasurer,  any  money  or  other  property  which  may  be  found  upon  the  body, 
unless  claimed  in  the  meantime  by  the  legal  representatives  of  the  deceased.  If  he 
fail  to  do  so,  the  treasurer  may  proceed  against  him  for  its  recovery,  by  a  civil  action 
in  the  name  of  the  county. 

§   786,   County  treasurer  to  place  money  to  credit  of  county;    and  to  sell 
other  property  and  place  proceeds  to  credit  of  county. 

Upon  the  delivery  of  money  to  the  treasurer  he  must  place  it  to  the  credit  of  the 
county.  If  it  be  other  property,  he  must,  within  thirty  days,  sell  it  at  public  auction, 
upon  reasonable  public  notice;  and  must,  in  like  manner,  place  the  proceeds  to  the 
credit  of  the  county. 

§   787,   Money,  irhen  and  how  paid  to  representatives  of  deceased. 

If  the  money  in  the  treasury  be  demanded  within  six  years,  by  the  legal  representa- 
tives of  the  deceased,  tho  treasurer  must  pay  it  to  them,  after  deducting  the  fees  and 
expenses  of  the  coroner  and  of  the  county  in  relation  to  the  matter,  or  it  may  be  so 
paid  at  any  time  thereafter,  upon  the  order  of  the  board  of  supervisors. 

§    788.    Supervisors  to  require  statement  under  oath  from  coroner,  before 
auditing  his  accounts. 

Before  auditing  and  allowing  the  account  of  the  coroner,  the  board  of  supervisors 
must  require  from  him  a  statement  in  writing,  of  any  money  or  other  property  found 
upon  persons  on  whom  inquests  have  been  held  by  him,  verified  by  his  oath,  to  the 
eflfect  that  the  statement  is  true  and  that  the  money  or  property  mentioned  in  it  has 
been  delivered  to  the  legal  representatives  of  the  deceased,  or  to  the  county  treasurer. 

§    789.    [Am'd,  1909.]    In  New  York,  city  magistrates  may  perform  duties 
of  coroner,  during  his  inability. 

In  the  city  of  New  York,  if  the  coroner  be  absent  or  be  unable,  for  any  cause,  to 
attend,  the  duties  imposed  by  this  title  may  be  performed  by  a  city  magistrate,  but  by 
no  other  officer,  with  the  same  authority,  and  subject  to  the  same  obligations  and 
penalites  as  apply  to  the  coroner. 

§   789-a.    [Added,  1909.]    Justices  of  the  peace  to  act  as  coroners  in  certain 
cases. 

Any  justice  of  the  peace,  in  each  of  the  several  towns  and  cities  of  this  state,  is 
hereby  authorized  and  empowered,  in  case  the  attendance  of  a  coroner  cannot  be  pro- 
cured within  twelve  hours  after  the  discovery  of  a  dead  body,  upon  which  an  inquest 
is  now  by  law  required  to  be  held,  to  hold  an  inquest  thereon  in  the  same  manner  and 
with  the  like  force  and  effect  as  coroners. 

In  all  cases  in  which  the  cause  of  a  death  is  not  apparent,  it  shall  be  the  duty  of 
the  justice  to  associate  with  himself  a  regularly  licensed  physician,  to  make  a  suitable 
examination  for  the  discovery  of  said  cause. 

Each  justice  of  the  peace  who  shall  hold  inquests  by  virtue  of  this  section,  shall 
repeive  the  same  fees  as  are  now  allowed  by  law  to  coroners. 
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§   790.   Compensation  of  coroners. 

The  coroner  is  entitled,  for  his  services,  in  holding  inquests  and  performing  any 
other  duty  incidental  thereto,  to  such  compensation  as  defined  by  special  statutes. 


TITLE  II. 

OP  SEAECH  WABEANTS. 

Section  791,  Search  warrant,  defined. 

792.  Upon  what  grounds  may  be  issued. 

793.  It  cannot  be  issued  but  upon  probable  cause,  supported  by  aflSdavit. 

794.  Before   issuing  warrant,   magistrate  must  examine,  on   oath,   the  com- 

plainant and  his  witnesses. 

795.  Depositions,  what  to  contain. 

796.  Magistrate,  when  to  issue  warrant. 

797.  Form  of  warrant. 

798.  By  whom  served. 

799.  Officer  may  break  open  door  or  window,  to  execute  warrant. 

800.  May  break  open  door  or  window,  to  liberate  person  acting  in  bis  aid,  or 

for  his  own  liberation. 

801.  When  warrant  may  be  served  in  the  night  time,  and  direction  therefor. 

802.  Within  what  time  warrant  must  be  executed  and  returned. 
802a.  Search  warrant  in  aid  of  the  commissioner  of  agriculture. 

803.  Officer  to  give  receipt  for  property  taken. 

804.  Property,  when  delivered  to  magistrate,  how  disposed  of. 

806.  Return  of  warrant,  and  delivery  to  magistrate  of  inventory  of  property 
taken. 

806.  Magistrate    to   deliver    copy   of    inventory    to    the    person    from    whose 

possession  property  is  taken,  and  to  applicant  for  warrant. 

807.  If  grounds  for  warrant  controverted,  magistrate  to  take  testimony. 

808.  Testimony,  how  taken  and  authenticated. 

809.  Property,  when  to  be  restored  to  person  from  whom  it  was  taken. 

810.  Depositions,   search  warrant,   return   and   inventory,   to   be   returned   to 

county  court  or  city  court  having  jurisdiction  of  offense. 

811.  Maliciously  and  without  probable  cause  procuring  search  warrant,  a  mis- 

demeanor. 

812.  Peace  officer,  exceeding  his  authority. 

813.  Person  charged  with  felony  supposed  to  have  a  dangerous  weapon. 

§   791.   Searcli  warrant,  defined. 

A  search  warrant  is  an  order  in  writing,  in  the  name  of  the  people,  signed  by  a 
magistrate,  directed  to  a  peace  officer,  commanding  him  to  search  for  personal  property, 
and  bring  it  before  the  magistrate. 

§   792.   Upon  wliat  grounds  it  may  le  issued. 

It  may  be  issued  upon  either  of  the  following  grounds: 

1,  When  the  property  was  stolen  or  embezzled;  in  which  case,  it  may  be  taken,  on 
the  warrant,  from  any  house  or  other  place  in  which  it  is  concealed,  or  from  the  pos- 
session of  the  person  by  whom  it  was  stolen  or  embezzled,  or  of  any  other  person  in 
whose  possession  it  may  be; 

2.  When  it  was  used  as  the  means  of  committing  a  felony;  in  which  case,  it  may  be 
taken,  on  the  warrant,  from  any  house  or  other  place  in  which  it  is  concealed,  or  from 
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the  possession  of  the  person  by  whom  it  was  used  in  the  commission  of  the  crime,  or 
of  any  other  person  in  whose  possession  it  may  be; 

3.  When  it  is  in  the  possession  of  any  person,  with  the  intent  to  use  it  as  the  means 
of  committing  a  public  offense,  or  in  the  possession  of  another,  to  whom  he  may  have 
delivered  it  for  the  purpose  of  concealing  it,  or  preventing  its  being  discovered;  in 
which  case,  it  may  be  taken,  on  the  warrant,  from  such  person,  or  from  a  house  or 
other  place  occupied  by  him,  or  under  his  control,  or  from  the  possession  of  the  person 
to  whom  he  may  have  so  delivered  it. 

§   793.   It  cannot  be  issued  but  upon  probable  cause,  supported  by  affidavit. 

A  search  warrant  cannot  be  issued,  but  upon  probable  cause,  supported  by  affidavit, 
naming  or  describing  the  person,  and  particularly  describing  the  property,  and  the 
place  to  be  searched. 

§    794.   Before  issuing  irarrant,  magistrate  must  examine,  on  oatb,  the  com- 
plainant and  his  ivitnesses. 

The  magistrate  must,  before  issuing  the  warrant,  examine,  on  oath,  the  complainant 
and  any  witnesses  he  may  produce,  and  take  their  depositions  in  writing,  and  cause 
them  to  be  subscribed  by  the  parties  making  them. 

§   795.   Depositions,  irhat  to  contain. 

The  depositions  must  set  forth  the  facts  tending  to  establish  the  grounds  of  the 
application,  or  probable  cause  for  believing  that  they  exist. 

§    796.    Magistrate,  nrhen  to  issue  vrarrant. 

If  the  magistrate  be  thereupon  satisfied  of  the  existence  of  the  grounds  of  the  appli- 
cation, or  that  there  is  probable  cause  to  believe  their  existence,  he  must  issue  a  search 
warrant,  signed  by  him  with  his  name  of  office,  to  a  peace  officer  in  his  county,  com- 
manding him  forthwith  to  search  the  person  or  place  named,  for  the  property  specified, 
and  to  bring  it  before  the  magistrate. 

§   797.   Form  of  warrant. 

The  warrant  must  be  in  substantially  the  following  form: 

"  County  of  Albany  [or  as  the  case  may  be]. 

"  In  the  name  of  the  people  of  the  state  of  New  York : 

"To  any  peace  officer  in  the  county  of  Albany,  [or  as  the  case  may  be]  proof  by 
affidavit  having  been  this  day  made  before  me,  by  [naming  every  person  whose  affidavit 
has  been  taken],  that  [stating  the  particular  grounds  of  the  application,  according  to 
section  792  or  if  the  affidavit  be  not  '  positive  that  there  is  probable  cause  for  believing 
that,'  stating  the  ground  of  the  application  in  the  same  manner.] 

"  You  are  therefore  commanded  in  the  day  time,  [or  '  at  any  time  of  the  day  or 
night,'  as  the  case  may  be,  according  to  section  801],  to  make  immediate  search  on  the 
person  of  C.  D.,  [or  '  in  the  building  situated,'  describing  it,  or  any  other  place  to  be 
searched,  with  reasonable  particularity  as  the  case  may  be],  for  the  following  property: 
[describing  it  with  reasonable  particularity],  and  if  you  find  the  same,  or  any  part 
thereof,  to  bring  it  forthwith  before  me  at  [stating  the  place]. 

"  Dated  at  the  city  of  Albany  [or  as  the  case  may  be] ,  the day  of , 

18.., 

«E.  F., 
"  Justice  of  the  peace  of  the  city  [or  town]  of  [or  as  the  case  may  be] ." 
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§   798.   By  irboiu  served. 

A  search  warrant  may,  in  all  cases,  be  served  by  any  of  the  oflScers  mentioned  in 
its  direction,  but  by  no  other  person,  except  in  aid  of  the  ofiScer,  on  his  requiring  it,  he 
being  present  and  acting  in  its  execution. 

§   799.   Officer  may  break  open  door  or  trindo-n-,  to  execute  irarrant. 

The  officer  may  break  open  an  outer  or  inner  door  or  window  of  a  building,  or  any 
part  of  the  building,  or  any  thing  therein,  to  execute  the  warrant,  if,  aftei  notice  of  his 
authority  and  purpose,  he  be  refused  admittance. 

§   800.   May  break  open  door  or  'windo'cr,  to  liberate  person  acting  in  his  aid, 
or  for  bis  ovn  liberation. 

He  may  break  open  any  outer  or  inner  door  or  window  of  a  building  for  the  purpose 
for  liberating  a  person,  who,  having  entered  to  aid  him  in  the  execution  of  the  warrant, 
is  detained  therein,  or  when  necessary  for  his  own  liberation. 

§    801.    Wben    warrant    may    be    served    in    the    night    time,    and    direction 
therefor. 

The  magistrate  must  insert  a  direction  in  the  warrant,  that  it  be  served  in  the  day 
time,  unless  the  affidavits  be  positive  that  the  property  is  on  the  person,  or  in  the 
place  to  be  searched;  in  which  case,  he  may  insert  a  direction  that  it  be  served  at  any 
time  of  the  day  or  night. 

§    802.    \(^ithin  irhat  time  irarrant  must  be  executed  and  returned. 

A  search  warrant  must  be  executed  and  returned  to  the  magistrate  by  whom  it  wa9 
issued,  if  issued  in  the  city  and  county  of  New  York,  within  five  days  after  its  date, 
a.nd  if  in  any  other  county,  within  ten  days.  After,  the  expiration  of  those  times 
respectively,  the  warrant,  unless  executed,  is  void. 

§    802-a.    [Added,    1909.]     Search  irarrant  in   aid  of  the   commissioner   of 
agriculture. 

A  search  warrant,  in  the  name  of  the  people,  directed  to  a  peace  officer  commanding 
him  to  search  for  dairy  products,  imitations  thereof  and  substitutes  therefor,  to  open 
any  place  of  business,  factory,  building,  store,  bakery,  hotel,  tavern,  boarding-house, 
restaurant,  saloon,  lunch  counter,  place  of  public  entertainment,  carriage,  car,  boat, 
package,  vessel,  barrel,  box,  tub  or  can,  containing,  or  believed  to  contain  the  same,  in 
the  possession  or  under  the  control  of  any  person  who  shall  refuse  to  allow  the  same  to 
be  inspected  or  samples  taken  therefrom  by  the  commissioner  of  agriculture,  an  assist- 
ant commissioner  or  any  person  or  officer  authorized  by  the  commissioner  or  by  the 
agricultural  law  or  to  which  access  is  refused  or  prevented,  and  to  allow  and  enable  the 
officer  mentioned  in  section  thirty-flve  of  the  agricultural  law  applying  therefor  to  take 
such  samples  of  dairy  products,  imitations  thereof  and  substitutes  therefor,  found  in 
the  execution  of  the  warrant,  as  the  officer  applying  for  the  search  warrant  shall  desig- 
nate when  the  same  are  found,  shall  be  issued  by  any  magistrate  to  whom  application 
is  made  therefor,  whenever  it  shall  be  made  to  appear  to  him  that  such  person  has 
refused  to  permit  any  dairy  products,  imitations  thereof  or  substitutes  therefor,  to  be 
inspected  or  samples  taken  therefrom,  or  that  access  thereto  by  any  officer  mentioned 
in  section  thirty-five  of  the  agricultural  law  has  been  refused  or  prevented,  and  that 
such  officer  has  reasonable  grounds  for  believing  that  such  person  has  any  dairy  pro- 
ducts, imitations  thereof  or  substitutes  therefor  in  his  possession,  or  under  his  control, 
or  that  he  is  violating  any  of  the  provisions  of  the  agricultural  law  relating  thereto. 
The  provisions  of  section  seven  hundred  and  ninety-one  to  section  eight  hundred  and 
two,  both  inclusive,  of  the  code  of  criminal  procedure,  shall  apply  to  such  warrant 
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as  far  as  applicable  thereto.     The  peace  officer  to  whom  the  warrant  is  delivered  shall 
make  a  return  in  writing  of  his  proceedings  thereunto  to  the  magistrate  who  issued  the 


§   803.   Officer  to  give  receipt  for  property  taken. 

When  the  officer  takes  property  under  the  warrant,  he  must  give  a  receipt  for  the 
property  taken,  (specifying  in  detail),  to  the  person  from  whom  it  was  taken  by  him, 
or  in  whose  possession  it  was  found,  or,  in  the  absence  of  any  person,  he  must  leave  it 
in  the  place  where  he  found  the  property. 

§   804.   Property,  Tvhen  delivered  to  magistrate,  how  disposed  of. 

When  the  property  is  delivered  to  the  magistrate,  he  must,  if  it  was  stolen,  or  em- 
bezzled, dispose  of  it  as  provided  in  section  687  to  689,  both  inclusive.  If  it  were 
taken  on  a  warrant  issued  on  the  grounds  stated  in  the  second  and  third  subdivisions 
of  section  792,  he  must  retain  it  in  his  possession,  subject  to  the  order  of  the  court  to 
which  he  is  required  to  return  the  proceedings  before  him,  or  of  any  other  court  in 
which  the  offense,  in  respect  to  which  the  property  "taken,  is  triable. 

§   805.   Return    of   warrant,   and    delivery    to    magistrate    of   inventory    of 
property  taken. 

The  officer  must  forthwith  return  the  warrant  to  the  magistrate,  and  deliver  to  him 
a,  written  inventory  of  the  property  taken,  made  publicly,  or  in  the  presence  of  the 
person  from  whose  possession  it  was  taken  and  of  the  applicant  for  the  warrant  if 
they  be  present,  verified  by  the  affidavit  of  the  officer,  and  taken  before  the  magistrate, 
to  the  following  effect:  "I,  A.  B.,  the  officer  by  whom  this  warrant  was  executed,  do 
swear  that  the  above  inventory  contains  a  true  and  detailed  account  of  all  the  prop- 
erty taken  by  me  on  the  warrant." 

§    806.   Magistrate  to  deliver  copy  of  inventory  to  the  person  from  whose 
possession  property  is  taken,  and  to  applicant  for  -warrant. 

The  magistrate  must  thereupon,  if  required,  deliver  a  copy  of  the  inventory  to  the 
person  from  whose  possession  the  property  was  taken,  and  to  the  applicant  for  the 
warrant. 

§    807.    If  grounds  for  warrant  controverted,  magistrate  to  take  testimony. 

If  the  grounds  on  which  the  warrant  was  issued  be  controverted,  the  magistrate  must 
proceed  to  take  testimony  in  relation  thereto. 

g    808.    Testimony,  hoxr  taken  and  authenticated. 

The  testimony  given  by  each  witness  must  be  reduced  to  writing  and  authenticated 
in  the  manner  prescribed  in  section  200. 

§    809.    Property,  w^hen  to  be  restored  to  person  from  whom  it  xras  taken. 

If  it  appear  that  the  property  taken  is  not  the  same  as  that  prescribed  in  the  war- 
rant, or  that  there  is  no  probable  cause  for  believing  the  existence  of  the  grounds  on 
which  the  warrant  was  issued,  the  magistrate  must  cause  it  to  be  restored  to  the  person 
from  whom  it  was  taken. 

§   810.   Depositions,  search  warrant,  return  and  inventory,  to  be  returned 
to  county  court  or  city  court  having  jurisdiction  of  offense. 

The  magistrate  must  annex  together  the  depositions,  the  search  warrant  and  return, 
and  the  inventory,  and  return  them  to  the  next  coxinty  court  of  the  county  or  city 
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court,  having  power  to  inquire  into  the  offense  in  respect  to  which  the  search  warrant 
was  issued,  by  the  intervention  of  a  grand  jury,  at  or  before  its  opening  on  the  first 
day. 

§   811.   Malicionsly  and  -nithout  probable  cause  procnrine  search,  irarrant, 
a  misdemeanor. 

A  person,  who,  maliciously  or  without  probable  cause,  procures  a  search  warrant  to 
be  issued  and  executed,  is  guilty  of  a  misdemeanor. 

§   812.   Peace  officer,  exceeding  bis  authority. 

A  peace  officer,  who,  in  executing  a  search  warrant,  wilfully  exceeds  his  authority, 
or  Ksereises  it  with  unnecessary  severity,  is  guilty  of  a  misdemeanor. 

§   813.  Person    charged  with  felony  supposed  to  have  a  dangerous  ireapon, 
etc. 

When  a  person  charged  with  a,  felony  is  supposed  by  the  magistrate  before  whom  he 
is  brought,  to  have  upon  his  person  a  dangerous  weapon,  or  any  thing  which  may  be 
used  as  evidence  of  the  commission  of  the  offense,  the  magistrate  may  direct  him  to  be 
searched  in  his  presence,  and  the  weapon  or  other  thing  to  be  retained,  subject  to  his 
order  or  the  order  of  the  court  in  which  the  defendant  may  be  tried. 


TITLE  V. 

OP   PROCEEDINGS    BESPECT1N6    BASTABDS. 

Chapter      I. — ^Proceedings  before  magistrates,  respecting  bastards. 
Chapter    II. — Appeals  from  the  orders  of  magistrates,  respecting  bastards. 
Chapter  III. — Enforcement  of  the  undertaking  for  the  support  of  the  bastard  or  its 
mother,  or  for  appearance  on  appeal. 


CHAPTER  I. 

PEOCEEDINGS  BEFOEE  MAGISTRATES,  RESPECTING  BASTABDS. 

Section  838.  Definition  of  a  bastard. 

839.  Who  are  liable  for  its  support. 

840.  When  bastard,  chargeable  to  the  public  is  born  or  is  likely  to  be  born, 

application  to  be  made  to  justice  of  the  peace  or  police  justice. 

841.  Examination  by  the  magistrate,  and  warrant  against  the  father. 

842.  Justice  designated   as   a  magistrate,   and   person   proceeded   against   as 

defendant. 

843.  Warrant,  when  to  be  served  in  another  county. 

844.  Magistrate    in   another    county,   may    take   undertaking   for    support   of 

bastard  and  mother,  or  for  appearance  of  defendant  at  the  sessions. 

845.  On  giving  undertaking,  defendant  to  be  discharged. 

846.  If  undertaking  not  given,  defendant  to  be  taken  before  magistrate  who 

issued  the  warrant. 

847.  Before  what  magistrate  in  the  same  county,  defendant  is  to  be  taken, 

when  the  magistrate  issuing  the  warrant  is  unable  to  act. 

848.  The  magistrate  to  associate  with  himself  another  magistrate,  and  they 

to  examine  the  matter. 

849.  Adjournment  of  examination;  security  from  defendant. 
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Section  850.  Determination  of  the  case,  and  order  of  tlie  magistrates. 

851.  Defendant  to  pay  the  costs,  and  give  undertaking  for  support  of  bastard 

and  mother,  or  for  appearance  at  sessions. 

852.  On  giving  undertaking,  defendant  to  be  discharged;  otherwise  to  be  com- 

mitted. 

853.  Commitment  of  defendant,  during  examination. 

854.  Proceedings  by  magistrate,  when  security  is  given  by  defendant  on  arrest 

out  of  the  county. 

855.  Examination  in  such  case,  and  order  thereon. 

856.  Magistrate  may  compel  mother  to  disclose  the  father  of  the  bastard;  pro- 

ceedings, if  she  refuse. 

857.  If  mother  possess  property,  two  magistrates  may  make  an  order  that  she 

pay  for  the  support  of  the  child. 

858.  If  she  do  not  comply,  she  must  be  committed,  or  discharged  on  under- 

taking. 

859.  Magistrates  may  reduce   amount  directed  to  be  paid  by   the  father  or 

mother;  county  court  may  reduce  or  increase  it. 

860.  Proceedings  against  the  father  or  mother,  absconding  from  their  place  of 

residence. 

§   838.   Definition  of  a  bastard. 

A  bastard  is  a  child  who  is  begotten  and  born: 

1.  Out  of  lawful  matrimony; 

2.  While  the  husband  of  its  mother  was  separate  from  her,  for  a  whole  year  previous 
to  its  birth;  or, 

3.  During  the  separation  of  its  mother  from  her  husband,  pursuant  to  a  judgment  of 
a  competent  court. 

§    839.    [Am'd,  1904,  1908.]    Who  are  liable  for  its  support. 

The  father  and  mother  of  a  bastard  are  liable  for  its  support.  In  case  of  tlieir 
neglect  or  inability,  it  must  be  supported  by  the  county,  city  or  town  chargeable  there- 
with under  the  provisions  of  the  poor  law. 

§    840.    [Am'd,  1895,  1905.]    Inquiry  into  facts  of  bastardy. 

If  a  woman  be  delivered  of  a  bastard,  or  be  pregnant  of  a  child  likely  to  be  born  such, 
and  which  is  chargeable  to  a  county,  city  or  town,  a  superintendent  of  the  poor  of  the 
county,  or  an  overseer  of  the  poor  or  other  officer  of  the  almshouse  of  the  town  or 
city  where  the  woman  is,  must  apply  to  a  justice  of  the  peace  or  a,  police  justice  in  the 
county  to  inquire  into  the  facts  of  the  case. 

§   841.   Esamination  by  tbe  magistrate  and  warrant  against  the  father. 

The  magistrate  must,  by  the  examination  of  the  woman  on  oath,  and  any  other  testi- 
mony which  may  be  offered,  ascertain  the  father  of  the  bastard,  and  must  issue  his 
warrant,  directed  to  a  peace  officer  of  the  county,  commanding  him,  without  delay, 
to  apprehend  the  father,  and  bring  him  before  the  justice,  for  the  purpose  of  having  an 
adjudication  as  to  the  affiliation  of  the  bastard. 

§   842.   Justice  designated  as   a  magistrate,  and  person  proceeded  against 
as  defendant. 

An  officer  issuing  a  warrant  or  making  an  examination,  as  provided  in  this  chapter, 
is  designated  as  a  magistrate,  and  the  person  against  whom  the  warrant  is  issued, 
as  the  defendant. 


SPECIAL  PKOCEEDINGS  OF  A  CRIMINAL  XATURE.    655 

S    843.   Warrant,  when  to  be  served  in  another  county. 

If  the  defendant  reside  in  another  county  than  that  in  Nvhieh  the  warrant  is  issued, 
the  magistrate  must,  hy  an  indorsement  thereon,  direct  the  sum  in  which  the  defendant 
shall  give  security,  and  the  officer  must  deliver  the  warrant  to  a  justice  of  the  peace  or 
police  justice  in  the  city  or  town  in  which  the  defendant  resides  or  is  found.  The 
magistrate  to  whom  it  is  presented,  on  proof,  under  oath,  of  the  signature  of  the  magis 
trate  who  issued  the  warrant,  must  then  indorse  a  direction  thereon,  that  it  be  served 
in  the  county  in  which  he  resides,  and  the  defendant  may  be  arrested  in  that  county 
accordingly.  Upon  this  proof,  the  magistrate  indorsing  the  warrant  is  exempted  from 
liability  to  a  civil  or  criminal  action,  though  it  afterward  appear  that  the  warrant  was 
illegally  or  improperly  used. 

§  844.  Magistrate  in  another  county,  may  take  undertaking  for  support  of 
bastard  and  mother,  or  for  appearance  of  defendant  at  the 
sessions. 

When  the  defendant  is  arrested  in  another  county,  he  must  be  taken  before  the 
magistrate  who  indorsed  the  warrant,  or  before  another  magistrate  of  the  same  city 
or  county,  who  may  take  from  the  defendant  an  undertaking,  with  sufficient  sureties, 
to  the  effect: 

1.  That  he  will  indemnify  the  county,  and  town  or  city,  where  the  bastard  was  or  is 
likely  to  be  born,  and  every  other  county,  town  or  city,  against  any  expense  for  the 
support  of  the  bastard,  or  of  its  mother  during  her  confinement  and  recovery,  and  to 
pay  the  costs  of  arresting  the  defendant,  and  of  any  order  of  filiation  that  may  be  made, 
or  that  the  sureties  will  pay  the  sum  indorsed  on  the  warrant;  or 

2.  That  the  defendant  will  appear  and  answer  the  charge  at  the  next  county  court 
of  the  county  where  the  warrant  was  issued,  and  obey  its  order  thereon. 

§    845.    On  giving  undertaking,  defendant  to  be  discharged. 

When  either  of  the  undertakings  mentioned  in  the  last  section  is  given,  the  magis- 
trate must  discharge  the  defendant,  and  must  indorse  a  certificate  of  the  discharge 
upon  the  warrant.  He  must  also  deliver  the  warrant,  with  the  undertaking,  to  the 
officer,  who  must  return  it  to  the  magistrate  granting  the  warrant,  by  whom  the  same 
proceedings  must  be  had,  as  if  he  had  taken  the  undertaking. 

§  846.  If  undertaking  not  given,  defendant  to  be  taken  before  magistrate 
vpho  issued  the  Tvarrant. 

If  the  defendant  do  not  give  security,  as  provided  in  section  844,  the  officer  must 
take  him  before  the  magistrate  who  issued  the  warrant. 

§  847.  Before  what  magistrate  in  the  same  county,  defendant  to  be  taken, 
-when  the  magistrate  issuing  the  warrant  is  unable  to  act. 

If,  however,  the  magistrate  who  issued  the  warrant  be  absent  or  unable  to  act,  the 
defendant  must  be  taken  before  the  nearest  or  most  accessible  magistrate  in  the  same 
county.  The  officer  must,  at  the  same  time,  deliver  to  the  magistrate,  the  warrant 
with  his  return  indorsed  and  subscribed  by  him. 

§  848.  The  magistrate  to  associate  vrith  himself,  another  magistrate,  and 
they  to  examine  the  matter. 

The  magistrate  before  whom  the  defendant  is  brought,  as  provided  in  the  last  two 
sections,  must  immediately  associate  with  himself,  another  justice  of  the  peace  or  police 
justice  in  the  same  county  or  city;  and  the  two  magistrates  thus  associated,  must 
inquire  into  the  charge,  and  must  examine  on  oath,  the  woman  who  is  the  mother  of,  or 
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pregnant  with,  the  bastard  in  the  presence  of  the  defendant,  in  respect  to  the  charge, 
and  hear  any  testimony  which  may  be  offered  in  relation  thereto. 

§   849.   Adjonrnmeiit  of  examination.    Security  from  defendant. 

The  magistrates  may,  on  the  application  of  the  defendant,  for  good  cause  adjourn 
the  examination,  not  exceeding  thirty  days,  upon  the  defendant  giving  an  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  he  will  appear  before  the  magistrates  at 
the  time  appoined,  or  that  the  surties  will  pay,  the  sum  mentioned  tlierein,  which  must 
be  fixed  by  the  magistrates,  and  which  must  be  a  full  indemnity  for  the  expense  of 
supporting  the  bastard  and  its  mother,  as  provided  in  section  eight  hundred  and  fifty- 
one.  Until  the  determination  by  the  magistrates,  if  not  admitted  to  bail,  the  defen- 
dant must  be  detained  in  custody  of  an  oflScer  or  be  committed  to  the  common  jail  for 
detention  in  the  same  manner  as  a  prisoner  arrested  in  a  civil  cause. 

§   850.    [Am'd,  1904.]    Determination  of  tlie  case,  and  order  of  the  magis- 
trates. 

Upon  the  hearing,  the  magistrates  must  determine  who  is  the  father  of  tlie  bastard, 
and  must  proceed  as  follows: 

1.  If  they  determine  that  the  defendant  is  not  the  father  of  the  bastard,  he  must 
be  forthwith  discharged: 

2.  If  they  determine  that  he  is  the  father,  they  must  make  an  order  of  filiation, 
specifying  therein  the  sum  to  be  paid  weekly  or  otherwise,  by  the  defendant  for  the 
support  of  the  bastard;  and  if  the  mother  be  indigent,  the  sum  to  be  paid  by  the 
defendant  for  her  support  during  her  confinement  and  recovery,  and  in  case  said  bastard 
shall  die,  that  the  defendant  will  pay  the  necessary  funeral  expenses ; 

3.  They  must  certify  the  reasonable  costs  of  arresting  the  defendant,  and  of  the  order 
of  filiation; 

4.  They  must  reduce  their  proceedings  to  writing,  and  subscribe  them. 

§    851.    Defendant  to   pay  the   costs,   and   give   nndertahing   for  support   of 
bastard  and  mother,  or  for  appearance,  etc. 

If  the  defendant  be  adjudged  to  be  the  father,  he  must  immediately  pay  the  amount 
certified  for  the  costs  of  the  arrest  and  of  the  order  of  filiation,  and  enter  into  an 
undertaking,  with  sufficient  sureties  approved  by  the  magistrates,  to  the  effect: 

1.  That  he  will  pay  weekly  or  otherwise,  as  may  have  been  ordered,  the  sum  directed 
to  the  support  of  the  child,  and  of  the  mother  during  her  confinement  and  recovery, 
or  which  may  be  ordered  by  the  county  court  of  the  county,  and  that  he  will  indemnify 
the  county,  and  town  or  city  where  the  bastard  was  or  may  be  born  (as  the  case  may 
be),  and  every  other  county,  town  or  city,  which  may  have  been  or  may  be  put  to 
expense  for  the  support  of  the  bastard,  or  of  its  mother  during  her  confinement  and 
recovery,  against  those  expenses,  or  that  the  sureties  will  do  so,  not  exceeding  the 
Bum  mentioned  in  the  undertaking,  and  which  must  be  fixed  by  the  magistrates;  or 

2.  That  he  will  appear  at  the  next  term  of  the  county  court  of  the  county,  to  answer 
the  charge  and  obey  its  order  thereon,  or  that  the  sureties  will  pay  a  sum  equal  to  a 
full  indemnity  for  supporting  the  bastard  and  its  mother,  as  provided  in  the  first  sub- 
division of  section  844. 

§   852.   On  giving  undertaking,  defendant  to  be  discharged;    otherwise,  to 
be  committed. 

Upon  a,  compliance  with  the  provisions  of  the  last  section,  the  magistrates  must  dis- 
charge the  defendant;  but  otherwise,  they  or  either  of  them,  must,  by  warrant,  commit 
him  to  the  county  jail,  or  in  the  city  of  New  York,  to  the  city  prison  of  that  city. 
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until  he  be  discharged  by  the  county  court  of  the  county,  or  deliver  an  undertaking 
as  prescribed  by  the  last  section. 

§   853.   Commitment  of  defendant  during  examination. 

During  the  examination  and  until  the  defendant  is  discharged  by  the  magistrate, 
he  must  remain  in  the  custody  of  the  officer  who  arrested  him  unless  an  undertaking 
have  been  given  for  his  appearance,  as  provided  in  section  844  and  849 ;  and  when  com- 
raitted  to  prison,  he  must  be  actually  confined  therein. 

§   854.   Proceedings  by  magistrate  nrhen  secnrity  is  given  by  defendant  on 
arrest  out  of  the  county. 

When  security  taken  out  of  the  county,  for  the  appearance  of  the  defendant  at  the 
county  court,  as  provided  in  section  844,  is  returned  to  the  magistrate  who  issued  the 
warrant,  he  must  associate  with  himself  another  magistrate  of  the  same  county,  and 
the  magistrates  thus  associated  must  proceed  as  provided  in  sections  848  to  850,  both 
inclusive. 

§   855.   Examination  in  sncb  case,  and  order  thereon. 

The  examination  may  be  had,  and  the  order  of  filiation  made,  in  the  absence  of  the 
defendant,  unless,  before  the  order  is  made,  he  require  of  the  magistrate  issuing  the 
warrant,  that  the  examination  be  had  in  his  presence,  in  which  case  the  examination 
must  be  had,  as  if  the  defendant  had  originally  appeared. 

§    856.    Magistrates    may    compel    mother    to     disclose    the    father    of    the 
bastard;    proceedings,  if  she  refuse. 

In  making  an  examination  authorized  by  this  chapter,  the  magistrate  issuing  the 
warrant,  or  the  magistrates  making  the  examination,  may  compel  the  mother  of  the 
bastard,  chargeable  to  a  county,  city  or  town,  or  a  woman  pregnant  of  a  child  likely 
to  be  born  such,  to  disclose  the  name  of  the  father  of  tlie  bastard;  or  if  she  refuse  to 
do  so,  may,  by  a  warrant  setting  forth  the  cause  thereof,  at  the  expiration  of  one 
month  from  her  delivery,  if  sufficiently  recovered,  commit  her  to  the  county  jail,  or  in 
the  city  of  New  York,  to  the  city  prison  of  that  city,  until  she  disclose  the  name  of 
the  father. 

§   857.   If  mother  possesses  property,  turo  magistrates  may  make  an  order 
that  she  pay  for  the  support  of  the  child. 

If  the  mother  of  a  bastard,  chargeable  or  likely  to  become  chargeable,  as  provided  In 
section  840,  be  possessed  of  property  in  her  own  right,  any  two  magistrates  of  the 
county  or  city  where  she  is,  on  the  application  of  any  of  the  officers  mentioned  in  that 
section,  must  examine  into  the  matter,  and  may  make  an  order  charging  the  mother 
with  the  payment  of  money  weekly,  or  otherwise,  for  the  support  of  the  bastard. 

§    858.    If   she    do    not    comply,    she    must    be    committed,    or    discharged    on 
undertaking. 

If,  after  service  of  the  order  upon  the  mother,  she  do  not  comply  therewith,  she  must 
be  committed  to  the  county  jail,  or  in  the  city  of  New  York,  to  the  city  prison  of  that 
city,  until  she  comply,  or  enter  into  an  undertaking,  with  sufficient  sureties  approved 
by  the  magistrates,  to  the  effect  that  she  will  appear  at  the  next  term  of  the  county 
court  of  the  county,  to  answer  the  matters  stated  in  the  order,  and  obey  its  order 
thereon,  or  that  the  sureties  will  pay  the  sum  mentioned  in  the  undertaking,  and  which 
must  be  fixed  by  the  magistrates. 
42 
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§   859.  Magistrates  may  reduce  amounts  directed  to  be  paid  hy  father  or 
mother;    county  court  may  reduce  or  increase  it. 

The  magistrate  who  may  have  made  an  order  against  the  father  or  mother  of  a 
bastard,  as  provided  in  sections  850  and  857,  may,  from  time  to  time,  for  good  cause, 
reduce  the  amount  therein  directed  to  be  paid,  and  upon  the  application  of  any  of  the 
oflScers  mentioned  in  section  840,  the  county  court  of  tlie  county,  upon  ten  days'  notice 
to  those  officers,  or  to  the  father  and  mother  of  the  bastard,  may  reduce  or  increase 
the  amount  so  directed  to  be  paid. 

§   860.   Proceedings   against  the   father  or   mother   absconding   from   their 
place  of  residence. 

If  the  father  and  mother  of  a  bastard,  or  of  a  child  likely  to  be  born  such,  abscond 
from  their  place  of  residence,  leaving  the  bastard  chargeable  or  likely  to  become  charge- 
able to  the  public,  a  superintendent  of  the  poor  of  the  county,  or  an  overseer  of  the 
poor  or  other  officer  of  the  almshouse  of  the  town  or  city  where  the  bastard  was  born, 
or  is  likely  to  be  born,  may  apply  to  any  magistrates  of  the  city  or  county,  where  any 
property,  real  or  personal,  of  the  father  or  mother  may  be,  for  authority  to  take  the 
same.  Upon  due  proof  of  the  facts  on  oath,  to  the  satisfaction  of  the  magistrates,  they 
must  issue  their  warrant,  and  proceed  thereon,  in  the  manner  provided  in  title  VIII,  of 
this  part,  in  relation  to  persons  absconding  and  leaving  their  children  chargeable  to 
the  public. 

CHAPTER  II. 

APPEALS  FROM  THE  MAGISTRATES  RESPECTING  BASTARDS. 

Section  861.  Who  may  appeal,  and  in  what  cases. 

862.  Appeal,  how  taken. 

863.  Papers  to  be  transmitted  by  magistrates,  to  court  of  sessions 

864.  Court  to  hear  the  case;  evidence  on  hearing. 

865.  Court  may  affirm,  vacate  or  modify  the  order,  or  adjourn  the  hearing  till 

the  bastard  be  born. 

866.  If  the  woman  be  not  pregnant,  or  married  before  her  delivery,  or  the  child 

be  not  born  alive,  defendant  to  be  discharged. 

867.  Order  of  the  court,  on  affirmance. 

868.  Commitment  of  defendant,  if  he  fail  to  give  undertaking. 

869.  Undertaking  for  appearance  on  appeal,  when  forfeited. 

S70.  When  mother  bound  to  appear  at  the  county  court,  court  to  proceed  as 
upon  the  appeal. 

871.  When  the  court  may  make  an  order  against  the  mother,  for  the  support 

of  the  bastard. 

872.  Proceedings  against  the  mother,  or  affirmance  or  modification  of  the  order 

of  the  magistrates. 

873.  Costs  on  appeal,  when  awarded  and  how  paid. 

874.  Same. 

875.  When  order  of  filiation  vacated,  except  on  the  merits,  court  may  make 

a  new  order  of  filiation,  or  bind  the  defendant  to  appear. 

876.  If  order  of  filiation  be  vacated,  except  on  the  merits,  magistrates  may 

proceed  anew. 

877.  Court  to  inquire  into  circumstances  of  father  or  mother,  committed  for 

not  giving  undertaking  to  support  the  bastard. 

878.  Father  or  mother  unable  to  support  the  bastard,  may  be  discharged. 

879.  Notice,  before  discharge,  and  examination  of  the  matter. 

880.  Party  cannot  be  discharged,  but  by  the  court. 
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§   861.   Who  may  appear,  and  in  irhat  oases. 

A  person  deeming  himself  aggrieved  by  the  order  of  two  magistrates,  made  pursuant 
to  the  last  chapter,  may  appeal  therefrom  to  the  next  term  of  the  county  court  of  the 
county;  except  that  a  person  who  has  executed  an  undertaking  to  obey  an  order  of 
filiation,  and  indemnify  the  public,  as  provided  in  section  851,  cannot  appeal  from  any 
other  part  of  the  order  mentioned  in  section  850,  than  that  which  fixes  the  weekly  or 
other  allowance  to  be  paid. 

§   862.  Appeal,  ho-w  taken. 

When  the  father  or  mother  of  the  bastard  has  entered  into  an  undertaking  for  appear- 
ance at  the  next  term  of  the  county  court  of  the  county,  as  provided  in  sections  851 
and  858,  it  is  an  appeal  from  the  order  of  filiation  or  maintenance;  and  no  other  notice 
thereof  is  necessary.  In  any  other  case,  the  appeal  is  taken,  by  a  written  notice  of  at 
least  ten  days  before  the  court,  to  the  magistrates  who  made  the  order,  and  to  the 
party  afifeeted  thereby,  or  to  the  officer  at  whose  instance  it  was  obtained. 

g   863.   Papers  to  be  transmitted  by  magistrate  to  connty  court. 

The  magistrates  receiving  an  undertaking  for  appearance  at  the  county  court  must 
transmit  it  to  the  court,  before  its  opening,  with  a  certified  copy  of  the  order  appealed 
from. 

§    864.   Court  to  bear  the  case;   CTidence  on  bearing. 

The  court  must  immediately,  or  at  any  other  time  it  may  appoint,  proceed  to  hear 
the  allegations  and  proofs  of  the  parties:  and  the  party  in  whose  favor  the  order  was 
made,  must  support  it  by  evidence.  If  the  mother  of  the  bastard  be  dead  or  insane, 
ber  testimony  on  the  examination  before  the  magistrates  is  receivable  evidence. 

§   865.   Court  may  affirm,  vacate  or  modify  tbe  order,  or  adjourn  tbe  bear- 
ing till  the  bastard  be  born. 

The  court  may  affirm  or  vacate  an  order  of  filiation  or  maintenance,  or  may  reduce 
or  increase  the  sum  ordered  to  be  paid  for  the  support  of  the  bastard  or  its  motlier; 
and,  disregarding  defects  in  form  in  the  order,  must  amend  it  according  to  the  fact. 
If,  when  the  appeal  is  heard,  the  bastard  be  not  born,  the  court  may  adjourn  the  hear- 
ing, until  it  be  born,  and  in  that  ease,  must  take  an  undertaking  from  the  party  appeal- 
ing, for  his  appearance,  in  such  sum  and  with  such  sureties  as  the  court  may  deem 
sufficient. 

§   866.  If  TToman  be  not  pregnant,  or  be  married  before  her  delivery,  or  the 
child  be  not  born  alive,  defendant  to  be  discharged. 

If  the  woman  alleged  to  be  pregnant,  be  not  so,  or  be  married  before  her  delivery,  or 
the  child  be  not  born  alive,  the  defendant  must  be  discharged  from  custody,  or  from 
the  obligation  of  his  undertaking,  either  by  the  court  or  magistrates  upon  the  fact  being 
made  to  appear. 

§   867.  Order  of  the  court,  on  affirmance. 

If,  upon  the  hearing  of  the  appeal,  the  county  court  affirm  an  order  of  filiation  or 
maintenance,  it  must  require  the  defendant  to  enter  into  an  undertaking,  with  sufficient 
sureties,  approved  by  the  court,  to  the  effect  that  he  will  pay,  weekly  or  otherwise, 
according  to  the  order  as  made  by  the  magistrate  or  modified  by  the  court,  the  sum 
directed  for  the  support  of  the  bastard,  and  of  the  mother  during  her  confinement  and 
recovery;  and  that  he  will  indemnify  the  county,  and  town  or  city  where  the  bastard 
was  or  may  be  born  (as  the  case  may  be),  and  every  other  county,  town  or  city,  which 
may  have  been  put  to  expense  for  the  support  of  the  child,  or  of  its  mother  during  her 
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confinement  and  recovery,  against  those  expenses,  or  that  the  sureties  will  do  so,  not 
exceeding  the  sum  mentioned  in  the  undertaking,  and  which  must  be  fixed  by  the  court, 

§   868.   Commitment  of  defendant,  if  he  fail  to  give  undertaking. 

If,  on  judgment  of  affirmance,  the  defendant  do  not  enter  into  an  undertaking,  aa 
provided  in  the  last  section,  he  must  be  committed  to  the  county  jail,  or  in  the  city  of 
New  York,  to  the  city  prison  of  that  city,  until  he  do  so,  or  be  discharged  by  the  court. 

§   869.   Undertaking  for  appearance  on  appeal,  when  forfeited. 

The  undertaking  for  the  appearance  of  the  defendant,  at  the  county  court,  upon  an 
appeal,  is  forfeited,  by  his  neglect  to  appear,  or  to  give  the  undertaking  mentioned  in 
the  last  two  sections,  unless  he  be  discharged  by  the  court. 

g   870.   When  mother  bonnd  to  appear  at  the  county  court,  court  to  proceed 
as  upon  an  appeal. 

When  the  mother  of  a  bastard  is  bound  to  appear  at  the  county  court,  or  is  com- 
mitted as  provided  in  section  858,  the  court  must  proceed  in  respect  to  the  matter,  in 
the  same  manner  as  upon  an  appeal. 

§   871.   When  the   court  may  make  an  order  against  the  mother,  for  the 
support  of  the  bastard. 

If  the  court  be  satisfied  that  the  mother  has  property  in  her  own  right,  sufficient  to 
enable  her  to  support  the  bastard  or  contribute  to  its  support,  it  must  confirm  the 
order  mentioned  in  section  857,  or  may  vary  the  sum  ordered  to  be  paid  weekly  or 
otherwise;  or  if  not,  it  must  discharge  her  from  custody  or  from  the  obligation  of  her 
undertaking. 

§   872.   Proceedings   against   the   mother   on   affirmance   or  modification   of 
the  order  of  the  magistrates. 

If  the  court  affirm  or  modify  the  order,  as  provided  in  the  last  section,  it  must 
require  the  defendant  to  enter  into  an  undertaking,  with  sufficient  sureties  approved 
by  the  court,  to  the  efi'ect  that  she  will  pay,  weekly  or  otherwise,  according  to  the 
order,  as  made  by  the  magistrates  or  modified  by  the  court,  the  sum  directed  for  the 
support  of  the  bastard,  or  that  the  sureties  will  do  so  not  exceeding  the  sum  mentioned 
in  the  undertaking,  and  which  must  be  fixed  by  the  court.  If  the  undertaking  be  not 
given  she  must  be  committed  in  the  manner  provided  in  section  868. 

§   873.    Costs  on  appeal,  when  awarded  and  how  paid. 

The  court  must  award  costs  to  the  party  in  whose  favor  an  appeal  is  determined. 
When  awarded  against  county  superintendents  or  overseers  of  the  poor  of  a  town,  not 
liable  for  the  support  of  its  own  poor,  they  must  be  paid  by  the  county  treasurer,  on 
delivering  to  him  a  certified  copy  of  the  order  and  of  the  taxed  costs,  and  must  be 
charged  by  him  to  the  town  in  the  same  county,  liable  to  support  the  bastard,  or  if  there 
be  none,  to  the  county.  In  the  city  of  New  York,  when  costs  are  awarded  upon  an 
appeal,  to  the  person  charged  as  the  father  or  mother  of  the  bastard,  they  must,  upon 
the  production,  of  similar  vouchers,  be  paid  by  the  comptroller  of  that  city,  and  charged 
to  the  appropriation  made  to  the  commissioners  of  charities  and  corrections  thereof. 

§   874.   Same. 

In  other  cases,  the  payment  of  the  costs  may  be  enforced  by  the  courts  as  in  a  civil 
action.     If  the  party  against  whom  they  are  awarded,  reside  out  of  the  jurisdiction  of 
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the  court,  an  action  may  be  brought  on  the  order,  by  the  party  entitled  to  the  costs,  in 
which  the  production  of  a  certified  copy  of  the  order  and  of  the  taxed  costs,  is 
conclUBive  evidence. 

§  875.  [Am'd,  1909.]  When  order  of  filiation  vacated,  except  on  the 
merits,  conrt  may  make  a  neir  order  of  filiation,  or  bind  the 
defendant  to  appear. 

If  the  court  vacate  an  order  of  filiation,  for  any  other  cause  than  upon  the  merits, 
it  must  proceed,  and  make  an  original  order  of  filiation,  in  the  manner  prescribed  in  the 
second  subdivision  of  section  850,  or  bind,  the  person  charged,  in  an  undertaking,  in  a 
sum  and  with  sureties,  approved  by  the  court,  to  appear  at  the  next  term  of  the  county 
court. 

§  876.  I£  ^order  of  filiation  be  vacated,  except  on  the  merits,  magistrates 
may  proceed  aneiv. 

If  the  order  be  vacated  for  any  other  cause  than  on  the  merits,  and  the  person 
charged  be  bound  as  provided  in  the  last  section,  the  same  proceedings  may  be  had  by 
the  magistrate,  for  the  apprehension  of  the  defendant,  and  for  making  an  order  of 
filiation,  and  for  the  commitment  of  the  defendant  for  not  giving  an  undertaking,  as 
are  authorized  in  the  first  instance.  And  the  same  proceedings  must  be  subsequently 
had,  in  all  respects. 

§  877.  Conrt  to  inquire  into  circumstances  of  father  or  mother,  committed 
for  not  giving  undertaking  to  support  the  bastard. 

When  a  person  is  committed  to  prison,  charged  as  the  father  of  a  bastard,  or  of  a 
child  likely  to  be  born  a  bastard,  and  when  the  mother  of  a  bastard  is  so  committed, 
for  not  giving  an  undertaking  to  support  the  bastard,  or  to  indemnify  the  public,  the 
court  must  inquire,  from  time  to  time  into  the  circumstances  and  ability  of  the  father 
or  mother  to  support  the  bastard  and  to  procure  security  therefor. 

§  878.  [Am'd,  1904.]  Father  or  mother  unable  to  support  the  bastard, 
may  be  discharged. 

If  the  court  be  at  any  time  satisfied  that  the  father  or  mother  is  wholly  unable  to 
support  the  bastard,  or  to  contribute  to  its  support,  or  to  procure  security  therefor,  it 
may,  in  its  discretion,  order  the  father  or  mother  to  be  discharged  from  imprisonment; 
but  if  it  shall  thereafter  at  any  time  appear  to  the  satisfaction  of  the  court  of  general 
sessions  of  the  county  of  New  York,  or  to  the  county  court  of  any  other  county,  that 
the  defendant  has  become  and  is  able  to  contribute  to  the  support  of  the  bastard,  and 
fails  so  to  do,  the  court  may  revoke  and  vacate  the  aforesaid  order  discharging  the 
defendant  from  arrest,  and  may  order  him  to  be  rearrested  and  may  require  him  to 
give  a  new  undertaking  in  the  manner  provided  in  subdivision  one  of  section  eight 
hundred  and  fifty-one  of  the  code  of  criminal  procedure,  and  upon  his  failure  to  give 
such  undertaking  shall  commit  him  to  jail  in  the  manner  provided  in  section  eight 
hundred  and  fifty-two  of  the  code  of  criminal  procedure. 

§   879.  Notice  before  discharge,  and  examination  of  the  matter. 

Before  granting  the  order,  the  court  must  be  satisfied  that  reasonable  notice  has  been 
given  to  the  overseer  of  the  poor,  or  to  the  county  superintendents,  or  chief  ofiieers  of 
the  almshouse,  at  whose  instance  the  party  was  committed,  of  the  intention  to  apply 
for  a  discharge,  and  must  hear  the  allegations  and  proofs  of  the  superintendents,  over- 
seers or  officers,  and  may  examine  the  party  applying  on  oath  respecting  the  subject 
of  the  application. 
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§   880.   Party  cannot  be  discharged,  but  by  the  court. 

A  person  committed,  as  provided  in  section  877,  cannot  be  discharged  from  imprison- 
ment, except  by  the  county  court  of  the  county. 


CHAPTER  III. 

ENFOBCEMENT  OP  THE  tJNDEETAKING  FOB  THE   SUPPOBT  OF  THE  BASTARD   OE  ITS   MOTHEB, 
OE  FOE  APPEAEANCE  ON  APPEAL. 

Section  881.  Court  to  order  prosecution  of  undertaking,  when  forfeited;     by  whom 
prosecuted. 

882.  In  whose  name  undertaking  to  be  prosecuted. 

883.  Evidence  in  the  action,  and  measure  of  damages. 

884.  For  a  subsequent  breach  of  the  undertaking,  new  action  may  be  brought. 

885.  Costs,  how  recovered,  when  awarded  against  the  plaintiff. 

886.  Action  may  be  maintained  on  the  order  of  the  magistrates  or  court. 

§   881.   Court    to    order   prosecution    of    undertahing,    irhen    forfeited;     by 
whom  prosecuted. 

If  an  undertaking  for  the  appearance  at  the  county  court  of  a  person  charged  as 
the  father  or  mother  of  a  bastard,  be  forfeited,  the  court  may  order  it  to  be  prosecuted ; 
and  the  sum  mentioned  therein  may  be  recovered,  and  when  collected;  must,  except  in 
the  city  of  New  York,  be  paid  to  the  county  treasurer,  and  by  him  credited  to  the 
town  in  the  same  county,  liable  to  the  support  of  the  bastard,  or  if  there  be  none,  to 
the  county.  In  the  city  of  New  York,  the  court  must  order  the  undertaking  to  be 
prosecuted  by  the  commissioners  of  charities  and  corrections,  and  when  collected,  it 
must  be  paid  into  the  city  treasury.  In  every  other  county,  it  must  be  prosecuted  by 
the  district  attorney. 

§   882.   In  xrhose  name  nndertahing  to  be  prosecuted. 

When  an  undertaking  to  obey  an  order,  in  relation  to  the  support  of  a  bastard,  or 
of  a  child  likely  to  be  born  a  bastard,  or  of  its  mother,  is  forfeited,  it  may  be  prosecuted 
in  the  name  of  the  county  superintendents  of  the  county,  or  the  overseers  of  the  poor 
of  the  town,  which  was  liable  for  the  support  of  the  bastard,  or  which  may  have 
Incurred  any  expense  in  the  support  of  the  bastard,  or  of  its  mother,  during  her 
confinement  and  recovery;  or  in  the  city  of  New  York,  in  the  name  of  the  corporation 
of  that  city. 

§   883.   Evidence  in  the  action,  and  measure  of  damages. 

In  the  action  mentioned  in  the  last  section,  it  is  not  necessary  to  prove  the  actual 
payment  of  money  by  a  county  superintendent,  overseer  of  the  poor,  officer  of  an  alms- 
house, or  other  person;  but  the  neglect  to  pay  a  sum  ordered  to  be  paid  by  competent 
authority,  for  the  support  of  the  bastard,  or  of  its  mother,  is  a  breach  of  the  under- 
taking, and  the  measure  of  the  damages  is  the  sum  ordered  to  be  paid,  and  which  was 
withheld  at  the  time  of  the  commencement  of  the  action,  with  interest  thereon. 

§   884.  Fop  a  subsequent  breach  of  the  undertaking,  new  action  may  be 
brought. 

For  a  breach  of  the  undertaking,  after  the  recovery  of  damages  or  the  commencement 
of  an  action,  another  action  may,  in  the  same  manner,  be  brought.  The  money  collected 
upon  the  undertaking  must  be  paid,  and  credited,  in  the  manner  provided  in  section  881. 
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§   885.   Costs,  hoixr  recovered,  irhen  aurarded  against  the  plaintiff. 

If,  in  the  action,  costs  be  awarded  against  the  plaintiffs,  they  may  be  recovered  aa 
follows : 

1.  If  against  the  corporation  of  the  city  of  New  York,  in  the  same  manner  as  in  any 
other  action; 

2.  If  against  county  superintendents  or  overseers  of  the  poor,  they  must,  upon  the 
delivery  of  a  transcript  of  the  judgment,  be  paid  by  the  county  treasurer,  and  by  him 
charged  to  the  town  in  the  same  county,  liable  for  the  support  of  the  bastard,  or  if 
there  be  none,  to  the  county. 

§   886.   Action  may  be  miaintained  on  the  order  of  the  magistrates  or  court. 

An  action  may  be  maintained  by  the  parties  authorized  by  section  882,  upon  an  order 
made  by  two  magistrates,  or  county  court,  for  tlie  payment  of  a  sum  weekly  or  other- 
wise, for  the  support  of  the  bastard  or  its  mother,  notwithstanding  an  undertaking 
may  have  been  given  to  comply  with  the  order;  and  in  case  of  the  death  of  the  person 
against  whom  the  order  was  made,  an  action  may  be  maintained  thereon  against  his 
executors  or  administrators.  But  when  an  undertaking  is  given  to  appear  at  the  next 
term  of  the  county  court  no  action  can  be  brought  on  the  order  until  it  is  affirmed  by 
the  court. 

TITLE  VI. 

OP  PROCEEDINGS  BESPECTIN6  VAGEANTS. 

SECTioif  887.  Who  are  vagrants. 
887a.  Tramp  defined. 

888.  Proceedings  before  magistrate, 

889.  Examination  as  to  residence. 

889a.  Testimony  in  trials'  for  violations  of  section  eight  hundred  and  eighty- 
seven,  subdivision  four. 

890.  Peace  officers,  when  required  by  any  person,  to  carry  vagrant  before  a 

magistrate  for  examination. 

891.  Vagrant,  when  to  be  convicted ;    form  of  certificate  of  conviction. 

891a.  Commitment  or  probation  of  persons  convicted  of  violations  of  section 
eight  hundred  eighty-seven,  subdivision  four. 

892.  Certificate  to  constitute  record  of  conviction,  and  to  be  filed;  commitment 

of  vagrant. 

893.  . 

894.  Peace  officers   to  arrest  and  pursue  a  person   disguised,   and  take  him 

before  a  magistrate. 

895.  Private  citizen  may  do  so,  without  warrant. 

896.  Peace  officer  may  require  aid;    duty  of  persons  required  to  aid  him. 

897.  Neglect  or  refusal  to  aid  peace  officer,  without  lawful   cause,   a  misdev 

meanor ;    punishment. 

898.  Magistrate  may  depute  an  elector  of  the  county  to  make  arrest  of  person 

disguised;    if  his  name  be  not  known,  fictitious  name  may  be  used. 
898a.  Summary  punishment  of  professional  criminals. 

§   887.   Who  are  vagrants. 

The  following  persons  are  vagrants: 

1.  A  person  who,  not  having  visible  means  to  maintain  himself,  lives  without 
employment ; 

2.  A  person  who,  being  an  habitual  drunkard,  abandons,  neglects  or  refuses  to  aid  in 
the  support  of  his  family; 
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3.  A  person  who  has  contracted  an  infectious  or  other  disease,  in  the  practice  of 
drunkenness  or  debauchery,  requiring  charitable  aid  to  restore  liim  to  health; 

4.  [Am'd,  1915,  1919.]  A  person  (a)  who  oflfers  to  commit  prostitution,  or  (b) 
who  oflfers  or  oflFers  to  secure  another  "for  the  purpose  of  prostitution,  or  for  any  other 
lewd  or  indecent  act;  or  (c)  who  loiters  in  or  near  any  thoroughfare  or  public  or 
private  place  for  the  purpose  of  inducing,  enticing  or  procuring  another  to  commit 
lewdness,  fornication,  unlawful  sexual  intercourse  or  any  other  indecent  act;  or  (d) 
who  in  any  manner  induces,  entices  or  procures  a  person  who  is  in  any  thoroughfare 
or  public  or  private  place,  to  commit  any  such  acts;  or  (e)  who  receives  or  oflfers  or 
agrees  to  receive  any  person  into  any  place,  structure,  house,  building  or  conveyance 
for  the  purpose  of  prostitution,  lewdness  or  assignation  or  knowingly  permits  any 
person  to  remain  there  for  such  purposes;  or  (f)  who  in  any  way,  aids  or  abets  or 
participates  in  the  doing  of  any  of  the  acts  or  things  enumerated  in  subdivision  four 
of  section  eight  hundred  and  eighty -seven  of  the  code  of  criminal  procedure;  or  (g) 
who  is  a  common  prostitute,  who  has  no  lawful  employment  whereby  to  maintain 
herself. 

5.  A  person  wandering  abroad  and  begging,  or  who  goes  about  from  door  to  door,  or 
places  himself  in  the  streets,  highways,  passages,  or  other  public  places,  to  beg  or 
receive  alms; 

6.  A  person  wandering  abroad  and  lodging  in  taverns,  groceries,  ale-houses,  watch  ot 
station-houses,  out-houses,  market  places,  sheds,  stables,  barns  or  uninhabited  buildings, 
or  in  the  open  air,  and  not  giving  a  good  account  of  himself; 

7.  A  person,  who,  having  his  face  painted,  discolored,  covered  or  concealed,  or  being 
otherwise  disguised,  in  a  manner  calculated  to  prevent  his  being  identified,  appears  in 
a  road  or  public  highway,  or  in  a  field,  lot,  wood  or  inclosure; 

8.  Any  child  between  the  age  of  five  and  fourteen,  having  suflBcient  bodily  health  and 
mental  capacity  to  attend  the  public  schools,  found  wandering  in  the  streets  or  lanes 
of  any  city  or  incorporated  village,  a  truant,  without  any  lawful  occupation. 

9.  [Subdivision  repealed  by  L.  1910,  ch.  381.] 

10.  [Added,  1907.]  A  person  who  has  been  more  than  once  convicted  as  a  pick- 
pocket, thief,  burglar,  and  having  no  visible  means  of  support,  found  loitering  about 
steamboat  landings,  railroad  stations,  banking  institutions,  crowded  thoroughfares, 
cars,  omnibuses,  hotels,  or  any  public  gatherings  or  assembly,  and  unable  to  give  a 
satisfactory  explanation  of  his  presence. 

§   887-a.    [Added,  1898.]    Tramp  defined. 

A  tramp  is  any  person,  not  blind,  over  sixteen  years  of  age,  and  who  has  not  resided 
in  the  county  in  which  he  may  be  at  any  time  for  a  period  of  six  months  prior  thereto, 
who 

1.  Not  having  visible  means  to  maintain  himself,  lives  without  employment;    or 

2.  Wanders  abroad  and  begs,  or  goes  about  from  door  to  door,  or  places  himself  in 
the  streets,  highways,  passages  or  public  places  to  beg  or  receive  alms ;    or 

3.  Wanders  abroad  and  lodges  in  taverns,  groceries,  ale-houses,  watch  or  station 
houses,  outhouses,  market  places,  sheds,  stables,  barns  or  uninhabited  buildings,  or  in 
open  air,  and  does  not  give  a  good  account  of  himself. 

§   888.    [Am'd,  1888,  1909.]   Proceedings  before  magistrate. 

When  complaint  is  made  to  any  magistrate  by  any  citizen  or  peace  oflfieer  against  any 
vagrant  under  subdivision  eight  of  the  last  section,  such  magistrate  must  cause  a  peace 
officer  to  bring  such  child  before  him  for  examination  and  shall  also  cause  the  parent, 
guardian  or  master  of  such  child,  if  the  child  has  any,  to  be  summoned  to  attend  such 
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examination.  If  thereon  the  complaint  shall  be  satisfactorily  established,  the  magis- 
trate must  require  the  parent,  guardian  or  master  to  enter  into  an  engagement  in 
writing  to  the  corporate  authorities  of  the  city  or  village  that  he  will  restrain  such 
child  from  so  wandering  about,  will  keep  him  in  his  own  premises,  or  in  some  lawful 
occupation  and  will  cause  him  to  be  sent  to  some  school  at  least  four  months  in  each 
year,  until  he  becomes  fourteen  years  old.  The  magistrate  may,  in  his  discretion, 
require  security  for  the  faithful  performance  of  such  engagement.  If  the  child  has  no 
parent,  guardian  or  master,  or  no'he  can  be  found,  or  if  the  parent,  guardian  or  master 
refuse  or  neglect,  within  a  reasonable  time,  to  enter  into  such  engagement,  and  to  give 
such  security,  if  required,  the  magistrate  shall  make  the  like  disposition  of  such  child 
as  is  authorized  to  be  made  by  section  four  hundred  and  eighty-six  of  the  penal  law,  of 
children  coming  within  the  description  therein  mentioned. 

§   889.    [Added,  1898,  1909.]    Examination  as  to  residence. 

When  complaint  is  made  to  any  magistrate  by  an  citizen  or  peace  officer  against  a 
person  under  subdivision  one,  five  or  six  of  section  eight  hundred  and  eighty-seven,  the 
magistrate,  upon  the  examination  of  such  person,  cause  testimony  to  be  taken  as  to 
his  residence,  and  it  appears  that  such  person  has  not  resided  in  the  county  for  a 
period  of  six  months  prior  to  his  arrest,  such  magistrate  shall  not  commit  such  person 
as  a  vagrant,  as  provided  by  this  article;  but  if  he  finds  that  such  person  is  guilty  of 
an  offense  charged  in  one  of  such  subdivisions,  and  such  person  is  not  blind  or  under 
sixteen  years  of  age,  the  magistrate  shall  adjudge  him  to  be  a  tramp,  and  commit  him 
to  a  penitentiary,  as  required  by  law.  On  such  examination  the  uncorroborated  testi- 
mony of  the  defendant  as  to  his  place  of  residence  shall  not  be  deemed  sufficient  proof 
thereof.  [This  section  does  not  apply  to  cities  of  the  first  and  second  class.  Laws  of 
1898,  chap.  664,  §  6.] 

§    S89-a.    [Added,  1919.] 

In  the  trial  of  any  person  charged  with  a  violation  of  subdivision  four  of  section 
eight  hundred  and  eighty-seven  of  the  code  of  criminal  procedure,  testimony  concerning 
the  reputation  of  the  place  wherein  the  oiTense  occurred  or  of  persons  who  frequent  or 
reside  therein  shall  be  admissible  in  evidence  in  support  of  the  charge. 

§   890.   Peace  officers,  -wlien  required  by  any  person,  to  carry  vagrant  liefore 
a  magistrate  for  examination. 

A  peace  officer  must,  when  required  by  any  person,  take  a  vagrant  before  a  justice  of 
the  peace  or  police  justice  of  the  same  city,  village  or  town,  or  before  the  mayor, 
recorder,  or  city  judge,  or  judge  of  the  general  sessions  of  the  same  city,  for  the  purpose 
of  examination. 

§   891.    [Am'd,  1898.]    Vagrant;   \rhen  to  be  convicted;    form  of  certificate 
of  conviction. 

If  the  magistrate  be  satisfied,  from  the  confession  of  the  person  so  brought  before 
him,  or  by  competent  testimony,  that  he  is  a  vagrant,  and  has  resided  in  the  county 
for  a  period  of  six  months  prior  to  his  arrest,  he  must  convict  him,  and  must  make  and 
sign,  with  his  name  of  office,  a  certificate  substantially  in  the  following  form : 

"  I  certify  that  A.  B.,  having  been  brought  before  me,  charged  with  being  a,  vagrant, 
1  have  duly  examined  the  charge,  and  that  upon  his  own  confession  in  my  presence  [or 
'  upon  the  testimony  of  C.  D.,'  et  cetera,  naming  the  witnesses] ,  by  which  it  appears 
that  he  is  a  person  [pursuing  the  description  contained  in  the  subdivision  of  section 
eight  hundred  and  eighty-seven,  which  is  appropriate  to  the  case],  and  if  convicted 
under  subdivisions  one,  five  or  six  of  section  eight  hundred  and  eighty-seven  that  he  has 
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resided  in  the  county  of  for  a  period  of  six  months  immediately  prior  to 

his  arrest,  I  have  adjudged  that  he  is  a  vagrant. 

"  Dated  at  the  town  [or  city]  of the day  of ,  19 . .  . 

"E.  F. 

"  Justice  of  the  peace  of  the  town  of ''  [or  as  the  case  may  be]. 

§   891-a.    [Added,  1919.] 

Any  person  convicted  in  a  city  of  a  violation  of  subdivision  four  of  section  eight 
hundred  and  eighty-seven  of  the  code  of  criminal  procedure,  shall  be  committed  by  the 
court  or  judge  to  any  reformatory  or  house  of  refuge  or  other  correctional  institution 
for  a  period  not  to  exceed  three  years  or  to  a  county  jail,  penitentiary  or  other  penal 
institution  for  a  period  nbt  to  exceed  one  year,  or  placed  on  probation  for  a  period  not 
to  exceed  three  years,  provided,  in  the  case  of  a  person  infected  with  venereal  disease, 
such  probation  shall  be  granted  only  upon  such  terms  and  conditions  as  shall  insure 
medical  treatment  of  such  disease  and  prevent  the  spread  thereof,  and  no  girl  or  woman 
shall  be  placed  on  probation  except  to  a  woman  probation  officer  where  available.  The 
provisions  of  this  subdivision  shall  not  supersede  the  provisions  of  chapter  six  hundred 
and  fifty-nine  of  the  laws  of  nineteen  hundred  and  ten  or  any  amendment  thereto, 
relating  to  the  commitment  of  convicted  persons. 

§   892.    [Am'd,  1886,  1898,  1911.]    Certificate  to  constitute  record  of  con- 
viction, and  to  be  filed;    commitment  of  vagrants. 

The  magistrate  must  immediately  cause  the  certificate  which  constitutes  the  record 
of  conviction,  together  with  the  testimony  taken  before  him  as  to  the  residence  of  such 
vagrant,  to  be  filed  in  the  office  of  the  clerk  of  the  county,  and  must,  by  a  warrant 
signed  by  him,  with  his  name  of  office,  commit  the  vagrant,  for  not  exceeding  six  months 
at  hard  labor  to  the  county  jail.  In  those  counties  of  the  state  where  the  distinction 
between  county  poor  and  town  poor  is  maintained,  the  expense  of  the  conviction  and 
maintenance  during  the  commitment  of  any  vagrant  committed  to  the  county  jail,  who 
shall,  at  the  time  of  such  commitment,  have  obtained  a  legal  settlement  in  one  of  the 
towns  of  the  county  in  which  said  persons  shall  be  convicted,  shall  be  a  charge  upon 
the  town  where  they  may  reside  at  the  time  of  such  commitment. 

§   893.    [Repealed,  1888.] 

§   894.   Peace  ofiScers  to  arrest  and  pursue  a  person  disguised,  and  take  him 
before  a  magistrate. 

It  is  the  duty  of  every  peace  officer  of  the  county,  city,  village,  or  town,  where  a 
person  described  in  the  seventh  subdivision  of  section  887  is  found,  to  arrest  and  take 
him  before  a  magistrate  mentioned  in  section  888,  to  be  proceeded  against  as  a  vagrant. 

§    895.   Private  citizen  may  do  so  without  xrarrant. 

A  private  citizen  of  the  county  may  also,  without  warrant,  exercise  the  powers  con- 
ferred upon  a  peace  officer  by  the  last  section. 

§    896.    Peace  officer  may  require  aid;    duty  of  persons  required  to  aid  bim. 

In  the  execution  of  duties  imposed  by  section  894,  the  peace  officer  may  command  the 
aid  of  as  many  male  inhabitants  of  his  county,  city,  village  or  town,  as  he  may  think 
proper;  and  a  citizen  so  commanded,  may  provide  himself  or  be  provided  with,  such 
means  and  weapons  as  the  officer  giving  the  command  may  designate. 
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§  897.  Neglect  or  refusal  to  aid  peace  officer,  without  cause,  a  misdemeanor; 
punishment. 

A  person  commanded  to  aid  the  officer,  as  prescribed  in  the  last  section,  and  who 
without  lawful  cause  refuses  or  neglects  to  do  so,  is  guilty  of  a  misdemeanor,  and  is 
punishable  by  a  fine  not  exceeding  two  hundred  and  fifty  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  both. 

§  898.  Magistrate  may  depute  an  elector  of  the  county  to  make  arrest  of 
person  disguised;  if  his  name  be  not  know  fictitious  name  may 
be  used. 

A  magistrate  to  whom  complaint  is  made  against  a,  person  charged  as  a  vagrant,  as 
described  In  the  seventh  subdivision  of  section  887,  may,  by  a  warrant,  signed  by  him 
with  his  name  of  office,  depute  an  elector  of  the  county  to  arrest  and  bring  the  vagrant 
before  him,  to  answer  the  complaint;  and  if  the  name  of  the  person  complained  of  be 
not  known,  he  may  be  described  in  the  warrant  and  in  all  subsequent  proceedings 
thereon,  by  a  fictitious  name. 

§   898-a.    [Added,  1909.]    Summary  punishment  of  professional  criminals. 

If  any  person  shall  be  charged  on  oath  or  affirmation  before  any  police  magistrate 
or  justice  of  the  peace  in  this  state  with  being  a  professional  thief,  burglar,  pickpocket, 
counterfeiter  or  forger,  or  shall  have  been  arrested  by  the  police  authorities  at  any 
steamboat  landing,  railroad,  depot,  church,  banking  institution,  brokers'  office,  place  of 
public  amusement,  auction  room,  store,  auction  sale  in  private  residence,  passenger  car, 
hotel  or  restaurant,  or  at  any  other  gathering  of  people,  whether  few  or  many,  and 
if  it  shall  be  proven  to  the  satisfaction  of  any  such  magistrate  or  justice  of  the  peace, 
by  sufficient  testimony,  that  he  or  she  was  frequenting  or  attending  such  place  or 
places  for  an  unlawful  purpose,  and  that  he  or  she  has  at  some  time  been  convicted  of 
any  of  the  crimes  herein  named,  he  or  she  shall  be  deemed  a  disorderly  person,  and 
upon  conviction  after  trial  shall  be  committed  by  the  said  magistrate  or  justice  of  the 
peace  to  the  penitentiary,  in  counties  where  there  is  a  penitentiary,  for  a  term  not 
exceeding  one  hundred  days,  there  to  be  kept  at  hard  labor,  and  in  counties  where  there 
is  no  penitentiary,  or  where  no  contract  exists  with  any  authorities  of  any  penitentiary 
in  the  state,  then  to  the  county  jail  of  said  county,  for  a  term  not  exceeding  one  hundred 
days,  or,  in  the  discretion  of  any  such  police  magistrate  or  justice  of  the  peace,  he  or 
she  shall  be  required  to  enter  security  for  his  or  her  good  behavior  for  a  period  not 
exceeding  one  year.  Any  person  who  may  or  shall  feel  aggrieved  at  any  such  act, 
judgment  or  determination  of  any  such  police  magistrate  or  justice  of  the  peace, 
pursuant  to  the  provisions  of  this  section,  may  apply  to  any  judge  or  justice  of  any 
court  having  the  power  to  issue  a  writ  of  habeas  corpus  for  the  issuance  of  said  writ, 
and  upon  return  thereof  there  shall  be  a  hearing  of  the  evidence,  and  the  judge  or 
justice  may  either  discharge,  modify  or  confirm  the  commitment. 
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TITLE  VII. 

OF  PBOCEEDINGS  BESPECTING  DISOEDEELY  PERSONS. 

Section  899.  Who  are  disorderly  persons. 

900.  On  complaint,  warrant  to  be  issued. 

901.  On   confession   or  proof  that  he  is   a  disorderly  person,   security  to  be 

required. 

902.  If  security  given,  defendant  to  be  discharged;    if  not,  to  be  convicted; 

form  of  certifioate. 

903.  Certificate,  to  constitute  record  of  conviction,  and  to  be  filed;    commit- 

ment thereon. 

904.  Undertaking,  when  forfeited. 

905.  How  prosecuted,  and  proceeds  how  applied. 

906.  When  new  security  may  be  required,  or  defendant  committed  after  recov- 

ery or  undertaking. 

907.  Defendant  committed  for  not  giving  security,  how  discharged. 

908.  Keeper  of  prison,  to  return  list  of  disorderly  pe'rsons  committed. 

909.  Examination  of  the  ease  by  the  court. 

910.  Court  may  discharge,  or  authorize  the  binding  out  of  disorderly  person. 

911.  Court  may  also  commit  him  to  prison;    nature  and  duration  of  imprison- 

ment. 

912.  Order  to  procure  materials  and  implements,  and  to  compel  him  to  work. 

913.  Expense  of  materials  or  implements,  how  paid  for,  and  proceeds  of  labor, 

how  disposed  of. 

§   899.   Who  are  disorderly  persons. 

The  following  are  disorderly  persons : 

1.  Persons  who  actually  abandon  their  wives  or  children,  without  adequate  support, 
or  leave  them  in  danger  of  becoming  a  burden  upon  the  public,  or  who  neglect  to 
provide  for  them  according  to  their  means; 

2.  Persons  who  threaten  to  run  away,  and  leave  their  wives  or  chifdren  a  burden 
upon  the  public. 

3.  Persons  pretending  to  tell  fortunes,  or  where  lost  or  stolen  goods  may  be  found. 

4.  Keepers  of  bawdy  houses  or  houses  for  the  resort  of  prostitutes,  drunkards,  tip- 
plers, gamesters,  habitual  criminals,  or  other  disorderly  persons; 

5.  Persons  who  have  no  visible  profession  or  calling,  by  which  to  maintain  them- 
selves, but  \Yho  do  so,  for  the  most  part  by  gaming; 

6.  Jugglers,  common  showmen  and  mountebanks,  who  exhibit  or  perform  for  profit 
puppet  shows,  wire  or  rope  dancers,  or  other  idle  shows,  acts  or  feats ; 

7.  Persons  who  keep,  in  a  public  highway  or  place,  an  apparatus  or  device  for  the 
purpose  of  gaming,  or  who  go  about  exhibiting  tricks  or  gaming,  therewith; 

8.  Persons  who  play,  in  a  public  highway  or  place,  with  cards,  dice  or  any  other 
apparatus  or  device  for  gaming; 

9.  Habitual  criminals  within  the  provision  of  this  code. 

§   900.   On  complaint,  warrant  to  be  issued. 

Upon  complaint  on  oath,  to  a  justice  of  the  peace  or  police  justice  of  a  city,  village 
or  town,  or  to  the  mayor,  recorder,  city  judge  or  judge  of  the  general  sessions  of  a  city, 
against  a  person,  as  being  disorderly,  the  magistrate  must  issue  a  warrant  signed  by 
him,  with  his  name  of  office,  requiring  a  peace  officer  to  arrest  the  defendant,  and  bring 
faim  before  the  magistrate  for  examination. 


SPECIAL  PEOCEEDINGS  OF  A  CRIMIA^AIi  Is'ATURE.    CG9 

§    901.    [Am'd,  1909,  1917.]    On  confession  or  proof  that  he  is  a  disorderly 
person,  punishmient  or  security  to  be  required. 

If  the  magistrate  be  satisfied,  from  the  confession  of  the  defendant,  or  by  competent 
testimony,  that  he  is  a  disorderly  person,  he  may  require  that  the  person  charged  give 
security,  by  a  written  undertaking,  with  one  or  more  sureties  approved  by  the  magis- 
trate, to  the  following  effect : 

1.  If  he  be  a  person  described  in  the  first  or  second  subdivision  of  section  eight 
hundred  and  ninety-nine,  that  he  will  pay  to  the  county  superintendent  of  the  poor 
or  to  the  overseer  of  the  poor  of  the  town,  city  or  village,  or  to  a  society  for  the 
prevention  of  cruelty  to  children,  weekly  for  the  space  of  one  year  thereafter  a  reason- 
able sum  of  money  to  be  specified  by  the  magistrate  for  the  support  of  his  wife  or 
children ; 

2.  In  all  other  cases,  except  as  provided  in  subdivision  three  of  this  section,  that  he 
will  be  of  good  behavior  for  the  space  of  one  year; 

Or  that  the  sureties  will  pay  the  sum  mentioned  in  the  undertaking,  and  which  must 
be  fixed  by  the  magistrate. 

3.  Within  the  city  of  New  York,  all  persons  described  in  subdivision  three  of  section 
eight  hundred  and  ninety-nine  shall  be  liabl^,  upon  conviction,  to  a  fine  not  to  exceed 
two  hundred  and  fifty  dollars,  or  to  imprisonment  not  to  exceed  six  months,  or  to 
both  such  fine  and  imprisonment. 

§    902.    If  security   given,   defendant  to   be   discharged;    if  not,  to   be    con- 
victed;   form  of  certificate. 

If  undertaking  be  given,  the  defendant  must  be  discharged.  But  if  not,  the  magis- 
trate, must  convict  him  as  a  disorderly  person,  and  must  make  and  sign  with  his  name 
of  office,  a  certificate  in  substantially  the  following  form : 

"I  certify  that  A.  B.,  having  been  brought  before  me,  charged  with  being  a  disorderly 
person,  I  have  duly  examined  the  charge,  and  that  upon  his  own  confession  in  my 
presence  [or  'upon  the  testimony  of  C.  D.,'  etc.,  naming  the  witnesses],  by  which  it 
appears  that  he  is  a  [pursuing  the  description  contained  in  the  subdivision  of  section 
899,  which  is  appropriate  to  the  case],  I  have  adjudged  that  he  is  a  disorderly  person. 

"  Dated  at  the  town  [or  city]  of ,  the day  of  ,  19 . . . 

"  E.  F., 
"  Justice  of  the  peace  of  the  town 
of "  [or  as  the  case  may  be]. 

§   903.    [Am'd,  1882,  1902,  1910,  1916.]    Certificate  to  constitute  record  of 
conviction,  and  to  be  filed;    commitment  thereon;    probation. 

The  magistrate  must  immediately  cause  the  certificate,  which  constitutes  the  record 
of  conviction,  to  be  filed  in  the  office  of  the  clerk  of  the  county,  and  must,  by  a  warrant 
signed  by  him  with  his  name  of  office,  commit  the  defendant  to  the  county  jail,  or  in 
the  city  of  New  York,  to  the  city  prison  or  penitentiary  of  that  city,  or  in  the  county 
of  Monroe,  to  the  penitentiary  of  that  county,  or  in  the  county  of  Westchester  to  the 
penitentiary  and  workhouse  of  that  county,  for  not  exceeding  six  months  at  hard  labor, 
or  until  he  gives  the  security  prescribed  in  section  nine  hundred  and  one;  or,  if  the 
defendant  be  a  person  described  in  the  first  or  second  subdivision  of  section  eight 
hundred  and  ninety-nine,  the  magistrate  may  require  him  while  on  probation  to  pay 
through  the  probation  officer  weekly  a  reasonable  sum  for  the  support  of  his  wife  or 
children. 

§   904.   XJndertahing,  when  forfeited. 

The  undertaking  mentioned  in  section  nine  hundred  and  one  is  forfeited  by  the 
commission  of  any  of  the  acts  which  constitute  the  person  by  whom  it  was  given  a 
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disorderly  person  and  in  the  case  of  a  person  described  in  tlie  first  and  second  sub- 
divisions of  sections  eight  hundred  and  ninetynine  by  the  failure  to  make  the  weekly 
payments  ordered  by  the  magistrate,  and  in  the  case  of  a  person  described  in  the 
seventh  and  eighth  subdivisions  of  section  eight  hundred  and  ninety-nine,  by  his 
playing  or  betting,  at  one  time  or  sitting,  for  money  or  property  exceeding  the  value  of 
two  dollars  and  fifty  cents.      (Amended  by  L.  1909,  ch.  506,  in  effect  Sept.  1,1909.) 

§   905.    [Am'd,  1901,  1917.]    Ho-nr  prosecuted,  and  proceeds  how  applied. 

When  an  undertaking  is  forfeited,  it  may  be  prosecuted  in  the  name  of  the  county 
superintendent  of  the  poor,  or  the  overseers  of  the  poor  of  the  town  or  in  the  city  of 
New  York,  in  the  name  of  the  corporation  of  that  city,  and  the  sum  collected  in  the 
action  must  be  paid  into  the  county  or  city  treasury,  as  the  case  may  be  for  the 
benefit  of  the  poor,  except  where  the  condition  of  the  bond  is  as  set  forth  in  subdivision 
one  of  section  nine  hundred  and  one  of  this  code,  the  sum  collected  must  be  paid  by 
the  party  receiving  the  same  for  the  benefit  of  the  person  for  whose  support  said  bond 
was  given.  In  case  the  defendant  is  an  Indian,  it  must  be  prosecuted  in  the  name  of 
the  people  of  the  state  of  New  York  by  the  attorney-general,  or  at  his  request  by  the 
district  attorney  of  the  county,  and  the  sum  collected  in  the  action,  must  be  paid  into 
the  state  treasury,  for" the  benefit  of  the  Indian  poor. 

§   906.    When  nev  security  may  be  required,  or  'defendant  committed  after 
recovery  on  undertaking. 

Upon  a  recovery  on  the  undertaking,  the  court  in  which  it  is  had  may  require  from 
the  defendant  new  security,  in  the  manner  provided  in  section  901,  or  if  he  fail  to 
give  it,  may  commit  him  in  the  manner  provided  in  section  903. 

§   907.    Defendant  committed  for  not  giving  security,  hoiv  discharged. 

A  person  committed  as  a  disorderly  person,  on  failure  to  give  security,  may  be 
discharged  by  the  committing  magistrate,  or  by  any  two  justices  of  the  peace,  or  police 
justices  or  magistrate,  or  the  county  judge  of  the  county,  upon  giving  security  as 
originally  required,  pursuant  to  section  nine  hundred  and  one. 

§   908.   Keeper  of  prison,  to  return  list  of  disorderly  persons  committed. 

The  keeper  of  every  prison  to  which  disorderly  persons  may  be  committed,  must 
return  to  the  county  court  of  the  county,  on  the  first  day  of  each  term,  a  list  of  the 
persons  so  committed  and  then  in  his  custody,  with  the  nature  of  the  offense  of  each, 
the  name  of  the  magistrate  by  whom  he  was  committed,  and  the  term  of  his  imprison- 
ment. 

§    909.    Esamination  of  the  case  by  the  court. 

The  county  court  must  thereupon  inquire  into  the  circumstances  of  each  ease,  and 
hear  any  proof  that  may  be  ofi'ered,  and  must  examine  the  record  of  conviction,  which 
is  evidence  of  the  facts  contained  in  it,  imtil  disproved. 

§   910.    [Am'd,  1895,  1910,  1916.]    Court  may  discharge,  place  on  probation, 
or  authorize  the  binding  out  of  disorderly  person. 

The  court  may  discharge  a  person  so  committed  from  imprisonment,  either  absolutely 
or  on  parole  under  a  salaried  probation  officer,  or  upon  his  giving  security  as  provided 
in  section  nine  hundred  and  one,  or  if  he  be  a  minor,  may  authorize  the  county  superin- 
tendents of  the  poor,  or  the  overseers  of  the  poor  of  the  town,  or  in  the  city  of  Xew 
York,  the  commissioner  of  charities,  or  in  the  county  of  Westchester,  the  commissioner 
of  charities  and  corrections,  to  bind  him  out  in  some  lawful  calling  as  a  servant, 
apprentice,  mariner  or  otherwise,  until  he  b&  of  age,  or  if  he  be  of  age,  to  contract 
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for  his  service  with  any  person,  as  a  laborer,  servant,  apprentice,  mariner  or  otherwise, 
for  not  exceeding  one  year.  The  binding  out  or  contract,  pursuant  to  this  section,  has 
the  same  effect  as  the  indenture  of  an  apprentice,  with  his  own  consent  and  that  of  his 
parents,  and  subjects  the  person  bound  out  or  contracted,  to  the  same  control  of  his 
master  and  of  the  county  court  of  the  county,  as  if  he  were  bound  as  an  apprentice. 

§   911.    [Am'd,   1916.]    Court  may  also  commit  him.  to  prison;    nature  and 
duration  of  imprisonment. 

The  court  may  also,  in  its  discretion,  order  a  person  convicted  as  a  disorderly  person, 
to  be  kept  in  the  county  jail;  or,  in  the  city  of  New  York,  in  the  city  prison  or  peni- 
tentiary of  that  city;  or  in  the  county  of  Westchester,  in  the  penitentiary  and  work- 
house of  that  county,  for  a  term  not  exceeding  six  months  at  hard  labor. 

§   912.   Order  to  procure  materials  and  implements,  and  to  compel  him  to 
ivorh. 

If  there  be  no  means  provided  in  the  prison  for  employing  the  offender  at  hard  labor, 
the  court  may  direct  the  keeper  to  furnish  him  such  employment  as  it  may  specify,  and 
for  that  purpose  to  purchase  materials  and  implements,  not  exceeding  a  prescribed 
value,  and  to  compel  the  offender  to  perform  the  work  allotted  to  him.  The  expenses 
incurred  in  carrying  the  order  into  effect  must  be  paid  to  the  keeper  by  the  county 
treasurer,  upon  the  delivery  to  him  of  the  order  of  the  court,  and  an  account  under  the 
oath  of  the  keeper,  of  the  materials  and  implements  furnished. 

§   913.   Expense  of  materials  or  implements,  hew  paid  for,  and  proceeds  of 
labor,  hair  disposed  of. 

The  keeper  must  sell  the  produce  of  the  labor  of  the  offender,  and  must  account  for 
the  cost  of  the  materials  or  implements  purchased,  and  for  one-half  of  the  surplus,  to 
the  board  of  supervisors,  and  pay  it  into  the  county  treasury,  and  pay  the  other  half 
of  the  surplus  to  the  person  by  whom  it  was  earned,  on  his  discharge  from  imprison- 
ment. He  must  also  account  to  the  court,  when  required,  for  the  materials  or  imple- 
ments purchased,  and  for  the  disposition  of  the  proceeds  of  the  labor  of  the  offender. 
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TITLE  VIII. 

OF  PBOCEEDINGS  KESPECTINO  THE  SUPPORT  OF  POOR  PEESONS. 

SECTlOif  914.  Who  may  be  compelled  to  support  poor  relatives. 

915.  Order  to  compel  a  person  to  support  a  poor  relative,  by  whom  and  how 

applied  for,  to  court  of  sessions. 

916.  Court  to  hear  the  case,  and  make  order  of  support. 

917.  Support,  vphen  to  be  apportioned  among  different  relatives. 

918.  Order,  to  prescribe  time  during  which  support  is  to  continue,  or  may  be 

indefinite;    when  and  how  order  may  be  varied. 

919.  Costs,  by  whom  to  be  paid,  and  how  enforced. 

920.  Action  on  the  order,  on  failure  to  comply  therewith. 

921.  Parents  leaving  their  children  chargeable  to  the  public,  how  proceeded 

against. 

922.  Seizure  of  their  property;    transfer  thereof,  when  void. 

923.  Warrant   and   seizure,  when   confirmed  or   discharged;    direction   of   the 

court  thereon. 

924.  Warrant  in  what  cases  to  be  discharged. 

925.  Sale  of  the  property  seized,  and  application  of  its  proceeds. 

926.  Powers  of  superintendents  of  poor. 

§   914.    [Am'd,  1898.]    Who  may  be  compelled  to  support  poor  relatives. 

The  father,  mother  and  children,  if  of  sufficient  ability,  of  a  poor  person  who  is 
insane,  blind,  old,  lame,  impotent  or  decrepit,  so  as  to  be  unable  to  work  to  maintain 
himself,  must,  at  their  own  charge,  relieve  and  maintain  him  in  a  manner  to  be 
approved  by  the  overseers  of  the  poor  of  the  town  where  he  is,  or  in  the  city  of  New 
York,  by  the  commissioners  of  public  charities.  If  such  poor  person  be  insane,  he  shall 
be  maintained  in  the  manner  prescribed  by  the  insanity  law.  The  father,  mother, 
husband,  wife  or  children  of  a  poor  insane  person  legally  committed  to  and  confined  in 
an  institution  supported  in  whole  or  in  part  by  the  state,  shall  be  liable,  if  of  sufficient 
ability,  for  the  support  and  maintenance  of  such  insane  person  from  the  time  of  his 
reception  in  such  institution. 

§   915.    [Am'd,  1898,  1904,  1913.]    Order  to  compel  a  person  to  support  a 
poor  relative,  et  cetera. 

If  a  relative  of  a  poor  person  fail  to  relieve  and  maintain  him,  as  provided  in  the  last 
section,  the  overseers  of  the  poor  of  the  town  where  he  is,  or  in  the  city  of  New  York, 
the  commissioners  of  public  charities  may  apply  to  the  court  of  general  sessions  of  the 
county  of  New  York,  or  to  the  supreme  court  of  the  state  of  New  York,  or  to  the 
county  court  of  any  other  county  where  the  poor  person  dwells,  for  an  order  to  compel 
such  relief,  upon  at  least  five  days'  written  notice,  served  personally,  or  by  leaving  it 
at  the  last  place  of  residence  of  the  person  to  whom  it  is  directed,  in  case  of  his 
absence,  with  a  person  of  suitable  age  and  discretion.  If  such  poor  person  be  insane 
and  legally  committed  to  and  confined  in  an  institution  supported  in  whole  or  in  part 
by  the  state,  and  his  relatives  refuse  or  neglect  to  pay  for  his  support  and  maintenance 
therein,  application  may  be  made  by  the  treasurer  of  such  institution  in  the  manner 
provided  in  this  section,  for  an  order  directing  the  relatives  liable  therefor  to  make 
such  payment. 

§   916.    [Am'd,  1898.]    Court  to  hear  the  case  and  mahe  order  o£  support. 

At  the  time  appointed  in  the  notice,  the  court  or  a  judge  thereof  must  proceed  sum- 
marily to  hear  the  allegations  and  {)roofs  of  the  parties,  and  must  order  such  of  the 
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relatives  of  the  poor  person  mentioned  in  section  nine  hundred  and  fourteen,  as  were 
served  with  the  notice  and  are  of  sufficient  ability,  to  relieve  and  maintain  him, 
specifying  in.  the  order  the  sum  to  be  paid  weekly  for  his  support,  and  requiring  it  to 
be  paid  by  the  father,  or  if  there  be  none,  or  if  he  be  not  of  sufficient  ability,  then  by  the 
children,  or  if  there  be  none,  or  they  be  not  of  sufficient  ability,  then  by  the  mother. 
If  the  application  be  made  to  secure  an  order  compelling  relatives  to  pay  for  the  main- 
tenance of  insane  poor  persons  committed  to  and  confined  in  an  institution  supported 
in  whole, or  in  part  by  the  state  such  order  shall  specify  the  sum  to  be  paid  for  his 
maintenance  by  his  relatives  liable  therefor,  from  the  time  of  his  reception  in  such 
institution  to  the  time  of  making  such  order,  and  also  the  sum  to  be  paid  weekly  for 
his  future  maintenance  in  such  institution.  The  relatives  served  with  such  notice  shall 
be  deemed  to  be  of  sufficient  ability,  unless  the  contrary  shall  affirmatively  .appear  to 
the  satisfaction  of  the  court  or  a  judge  thereof. 

§  917.  [Am'd,  1898.]  Support;  when  to  be  apportioned  among  different 
relatives. 

If  it  appear  that  any  such  relative  is  unable  to  wholly  maintain  the  poor  person  or 
to  pay  for  his  maintenance  if  confined  in  a  state  institution  for  the  insane,  but  is  able 
to  contribute  toward  his  support,  the  court  or  a  judge  thereof  may  direct  two  or  more 
relatives  of  different  degrees,  to  maintain  him  or  to  pay  for  his  maintenance  in  such 
an  institution  if  insane,  prescribing  the  proportion  which  each  must  contribute  for  that 
purpose;  and  if  it  appear  that  the  relatives  are  not  of  sufficient  ability  wholly  to 
maintain  him,  or  to  pay  for  his  maintenance  in  such  an  institution,  if  insane,  but  are 
able  to  contribute  something,  the  court  or  a  judge  thereof  must  direct  the  sUm,  in 
proportion  to  their  ability,  which  they  shall  pay  weekly  for  that  purpose.  If  it 
appears  that  the  relatives  who  are  liable  for  the  maintenance  of  an  insane  poor  person 
confined  in  a  state  institution  for  the  insane  are  not  able  to  pay  the  whole  amount  due 
for  such  maintenance  from  the  time  of  such  poor  person's  admission  to  such  institution, 
the  court  or  a  judge  thereof  must  direct  the  sum  to  be  paid  for  such  maintenance  in 
proportion  to  the  ability  of  the  relatives  liable  therefor. 

§  918.  [Am'd,  1898.]  Order  to  prescribe  time  during  which  support  is  to 
continue,  or  may  be  indefinite;  when  and  how  order  may  be 
varied. 

The  order  may  specify  the  time  during  which  the  relatives  must  maintain  the  poor 
person,  or  during  which  any  of  the  sums  directed  by  the  court  or  a  judge  thereof  are  to 
be  paid,  or  it  may  be  indefinite  or  until  the  further  order  of  the  court  or  a  judge 
thereof.  If  the  order  be  for  payment  of  a  weekly  sum  for  the  maintenance  of  an 
insane  poor  person  in  a  state  institution,  the  order  shall  specify  that  such  sum  shall 
be  paid  as  long  as  such  insane  poor  person  is  maintained  in  such  institution.  The 
court  or  a  judge  thereof  may  from  time  to  time  vary  the  order,  as  circumstances  may 
require,  on  the  application  either  of  any  relative  affected  by  it,  or  of  an  officer  on  whose 
application  the  order  was  made,  upon  ten  days'  written  notice. 

§    919.    Costs,  by  whom  paid,  hoiv  enforced. 

The  costs  and  expenses  of  the  application  must  be  ascertained  by  the  court,  and  paid 
by  the  relatives  against  whom  the  order  is  made;  and  the  payment  thereof,  and  obedi- 
ence to  the  order  of  maintenance,  and  to  any  order  for  the  payment  of  money,  may  be 
enforced  by  attachment. 

§   920.    [Am'd,  1898.]    Action  on  the  order  on  failure  to  comply  therewith. 

If  a  relative,  required  by  an  order  of  the  court  or  a  judge  thereof  to  relieve  and 
maintain  a  poor  person,  neglect  to  do  so  in  the  manner  approved  by  the  officers  men- 
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tioned  in  Bection  nine  hundred  and  fourteen,  and  neglect  to  pay  them  weekly  the  sum 
prescribed  by  the  court  or  a  judge  thereof,  the  officers  may  maintain  an  action  against 
the  relative,  and  recover  therein  the  sum  prescribed  by  the  court  or  a  judge  thereof  for 
every  week  the  order  has  been  disobeyed,  to  the  time  of  the  recovery,  with  costs,  for 
the  use  of  the  poor.  If  the  order  directs  a  relative  to  pay  for  the  maintenance  of  an 
insane  poor  person  in  a  state  institution,  and  such  relative  refuses  or  neglects  to  pay 
the  amount  specified  therein,  an  action  may  be  brought  by  the  treasurer  of  such  insti- 
tution in  its  corporate  name  to  recover  the  amount  due  to  such  institution  by  virtue 
of  such  order. 

§   921.    [Am'd,  1903.]    Parents  leaving  their  children  chargeable. 

When  the  father,  or  the  mother  being  a  widow  or  living  separate  from  her  husband, 
absconds  from  the  children,  or  a  husband  from  his  wife,  leaving  any  of  them  chargeable 
or  likely  to  become  chargeable  upon  the  public,  the  officers  mentioned  in  section  nine 
hundred  and  fourteen  may  apply  to  any  two  justices  of  the  peace  or  police  justices 
in  the  county  in  which  any  real  or  personal  property  of  the  father,  mother  or  husband 
is  situated,  for  a  warrant  to  seize  the  same.  Upon  due  proof  of  the  facts,  the  magis- 
trate must  issue  his  warrant  authorizing  the  officers  so  applying  to  take  and  seize  the 
property  of  the  person  so  absconding.  Whenever  any  child  shall  be  committed  to  an 
institution  pursuant  to  any  provision  of  law,  any  criminal  court  or  magistrate  may 
issue  a  warrant  for  the  arrest  of  the  father  of  the  child,  and  examine  into  his  ability 
to  maintain  such  child  in  whole  or  in  part;  and  if  satisfied  that  such  father  is  able  to 
contribute  toward  the  support  of  the  child,  then  such  court  or  magistrate  shall,  by 
order,  require  the  weekly  payment  by  such  father  of  such  sum,  and  in  such  manner  as 
shall  be  in  said  order  directed,  towards  the  maintenance  of  such  child  in  such  institu- 
tion, which  amount  when  paid  shall  be  credited  by  the  institution  to  the  city,  town 
or  county  against  any  sums  due  to  it  therefrom  on  account  of  the  maintenance  of  the 
child. 

§    922.    Seizure  of  their  property;    transfer  thereof,  when  void. 

The  officers  so  applying  may  seize  and  take  the  property,  wherever  it  may  be  found 
in  the  same  county;  and  are  vested  with  all  the  right  and  title  thereto,  which  the 
person  absconding  then  had.  The  sale  or  transfer  of  any  personal  property,  left  in  the 
county  from  which  he  absconded,  made  after  issuing  the  warrant,  whether  in  payment 
of  an  antecedent  debt  or  for  a  new  consideration,  is  absolutely  void.  Tlie  officers  must 
immediately  make  an  inventory  of  the  property  seized  by  them,  and  return  it,  together 
with  their  proceedings,  to  the  next  county  court  of  the  county  where  they  reside,  there 
to  be  filed. 

§    923.   Warrant  and  seizure,  -nrhen  confirmed  or  discharged. 

The  court,  upon  inquiring  into  the  circumstances  of  the  case,  may  confirm  or  dis- 
charge, the  warrant  and  seizure;  and  if  it  be  confirmed,  must,  from  time  to  time, 
direct  what  part  of  the  personal  property  must  be  sold,  and  how  much  of  the  proceeds 
of  the  sale,  and  of  the  rents  and  profits  of  the  real  property,  if  any,  are  to  be  applied 
toward  the  maintenace  of  the  children  or  wife  of  the  person  absconding. 

§   924.   Warrant,  in  ivhat  case  to  be  discharged. 

If  the  party  against  whom  the  warrant  issued,  return  and  support  the  wife  and 
children  so  abandoned,  or  give  security  satisfactory  to  any  two  justices  of  the  peace, 
or  police  justices  in  the  city,  village  or  town,  to  the  overseers  of  the  poor  of  the  town, 
or  in  the  city  of  New  York,  to  the  commissioners  of  charities  and  corrections,  that  the 
wife  or  children  so  abandoned  shall  not  be  chargeable  to  the  town  or  county,  then  the 
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warrant  must  be  discharged  by  an  order  of  the  magistrate,  and  the  property  taken  by 
virtue  thereof  restored  to  the  party. 

§   925.   Sale  of  the  property  seized  and  application  of  its  proceeds. 

The  officers  must  sell  at  public  auction  the  property  ordered  to  be  sold,  and  receive 
the  rents  and  profits  of  the  real  property  of  the  person  absconding,  and  in  those  cities, 
villages  or  town  which  are  required  to  support  their  own  poor,  the  officers  charged 
therewith  must  supply  the  same  to  the  support  of  the  wife  or  children  so  abandoned; 
and  for  that  purpose  must  draw  on  the  county  treasurer,  or  in  the  city  of  New  York, 
upon  the  comptroller,  for  the  proceeds  as  directed  by  special  statutes.  They  must  also 
account  to  the  county  court  of  the  county,  for  all  money  so  received  by  them,  and  for 
the  application  thereof,  from  time  to  time,  and  may  be  compelled  by  that  court  to  render 
that  account  at  any  time. 

§   926.    [Am'd,  1918.]    Fotrers  of  superintendents  of  poor. 

When  the  poor  person  for  whom  relief  is  sought  is  a  charge  upon  a  county,  the 
superintendents  of  the  poor  are  vested  with  the  same  powers,  as  are  given  by  this  title 
to  the  overseers  of  the  poor  of  a  town,  in  respect  to  compelling  relatives  to  maintain 
poor  persons,  and  in  respect  to  the  seizure  of  the  property  of  a  parent  absconding  and 
abandoning  his  family;  and  are  entitled  to  the  same  remedies  in  their  names,  and  must 
perform  the  duties  required  by  this  title,  of  overseers,  and  are  subject  to  the  same 
obligations  and  control. 

TITLE  IX. 

OF   PE0CEEDIN6S   EESPECTIN6    MASTERS,   APPRENTICES    AND   SBaiVANTS. 

Section  927.  Complaint  against  apprentice  or  servant,  for  absenting  himself  or  refus- 
ing to  serve,  or  for  a  misdemeanor  or  ill  behavior. 

928.  Warrant,  when  complaint  is  made  in  the  absence  of  the  defendant. 

929.  Warrant,  by  whom  and  how  executed. 

930.  Hearing  the  complaint,  and  committing  or  discharging  the  defendant. 

931.  Complaint  against  the  master,  for  cruelty,  misusage  or  violation  of  duty. 

932.  Hearing  the  complaint,  and  dismissing  it  or  discharging  the  apprentice  or 

servant. 

933.  Preceding  sections,  Bot  applicable  to  apprentice  with  whom  money  is  re- 

ceived or  agreed  for. 

934.  Complaint  against  master  in  such  case,  and  directibn  thereon. 

935.  If  complaint  not  compromised,  the  master  to  be  held  to  appear  at  sessions. 

936.  Proceedings  thereon  and  order  of  the  court. 

937.  Complaint  by  master  against  clerk  or  apprentice,  where  money  is  paid 

or  agreed  for;  clerk  or  apprentice,  when  held  to  appear  at  sessions. 

938.  Proceedings  thereon,  and  order  of  the  court. 

939.  Indenture  or  contract  of  service,  how  assigned  on  death  of  master. 

940.  Same. 

§   927.   Complaint  against  apprentice  or  servant,  for  absenting  himself,  or 
refusing  to  serve,  or  for  a  misdemeanor  or  ill  behavior. 

If  an  apprentice  or  servant,  lawfully  bound  to  serve  as  prescribed  by  special  statutes, 
wilfully  absent  himself  therefrom,  without  the  leave  of  his  master,  or  refuse  to  serve 
according  to  his  duty,  or  be  guilty  of  any  misdemeanor  or  ill  behavior,  his  master  may 
make  complaint  of  the  facts  under  oath,  before  a  justice  of  the  peace  or  police  justice 
in  the  county,  or  before  the  mayor,  recorder  or  city  judge  of  the  city  where  he  resides. 
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§   928.   Warrant,  when  complaint  is  made  in  tlie  absence  of  the  defendants 

If  the  complaint  be  made  in  the  absence  of  the  defendant,  and  the  facts  be  proved  to 
the  satisfaction  of  the  magistrate,  he  must  issue  a  warrant,  signed  by  him,  with  his 
name  of  office,  to  a  peace  officer  of  the  county  or  city,  commanding  him  to  arrest  the 
defendant  and  bring  him  before  the  magistrate  forthwith,  or  at  a  specified  time  and 
place,  to  answer  the  complaint. 

§   929.   AVarrant,  by  xrhom  and  hoir  executed. 

The  peace  officer  must  accordingly  execute  the  warrant,  by  arresting  the  defendant 
and  taking  him  before  the  magistrate. 

g   930.   Hearing     the     complaint,     and     committing     or     discharging     the 
'  defendant. 

The  magistrate  must  immediately,  or  at  a  time  to  which  he  may,  for  good  cause, 
adjourn  the  matter,  proceed  to  hear  the  allegations  and  proofs  of  the  parties,  and  if 
the  complaint  appear  to  be  well  founded,  must  commit  the  defendant  to  the  county  jail, 
or  in  the  city  of  New  York,  to  the  city  prison  of  that  city,  for  not  exceeding  one  month, 
at  hard  labor,  where  he  must  be  confined  in  a  room  with  no  other  person;  or  may,  by 
a  certificate,  signed  by  him  with  his  name  of  office,  discharge  the  defendant  from  the 
service  of  his  master,  and  the  master  from  all  obligations  to  the  defendant. 

§    931.    Complaint  against  the  master,  for  cruelty,  misusage,  or  violation  of 
duty. 

If  a  master  be  guilty  of  cruelty,  misusage,  refusal  of  necessary  provisions  or  cloth- 
ing, or  any  other  violation  of  duty  toward  his  apprentice  or  servant,  as  prescribed  by 
special  statutes,  or  by  the  indenture  or  contract  of  service,  the  apprentice  or  servant 
may  make  complaint  on  oath,  to  any  of  the  magistrates  mentioned  in  section  927,  who 
must  summon  the  defendant  before  him  at  a  specified  time  and  place. 

§   932.   Hearing    the    complaint,    and    dismissing    it    or    discharging    the 
apprentice  or  servant. 

The  magistrate  must  immediately,  or  at  a  time  to  which  he  may,  for  good  cause, 
adjourn  the  matter,  proceed  to  hear  the  allegations  and  proofs  of  the  parties,  and  if 
the  complaint  be  well  founded,  must,  by  a  certificate  under  his  hands,  with  his  name  of 
office,  discharge  the  apprentice  or  servant  from  the  service  of  his  master;  or  if  not, 
he  must,  by  a  similar  certificate,  dismiss  the  complaint. 

§   933.   Preceding  sections,  not  applicable  to  apprentice  xrith.  irhom  money 
is  received  or  agreed  for. 

The  preceding  sections  of  this  title  do  not  extend  to  an  apprentice,  whose  master  has 
received,  or  entitled  to  receive,  a  sum  of  money  with  him,  as  a  compensation  for  his 
instruction. 

§   934.   Complaint  against  master  in  such  case,  and  direction  thereon. 

Where  money  is  paid  or  agreed  to  be  paid,  on  binding  out  a  clerk  or  apprentice,  he 
may  make  the  complaint  mentioned  in  section  931,  and  the  magistrate  to  whom  it  is 
made  must  examine  it,  as  provided  in  section  932,  and  on  such  examination,  may  make 
such  order  and  direction  between  the  parties,  as  the  justice  of  the  case  may  require. 

§   935.   If  complaint  not  compromised,  the  master  to  be  held  to  appear,  etc. 

If,  in  the  case  mentioned  in  the  last  section,  the  complaint  cannot  be  compromised, 
the  magistrate  must  take  a  written  undertaking  from  the  master,  for  his  appearance 
at  the  next  term  of  the  county  court  of  the  county,  in  a  sum,  with  sureties  approved  by 
him. 
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$   936.   Proceedings  thereon  and  order  of  the  court. 

Upon  hearing  the  parties,  the  court  may,  by  an  order  entered  upon  the  minutes, 
direct  that  the  clerk  or  apprentice  be  discharged  from  service,  and  that  the  money  paid 
or  agreed  for  in  binding  him  out,  be  refunded,  if  paid,  to  the  person  who  advanced  it, 
or  his  personal  representatives,  or  if  not  paid,  that  it  be  discharged,  and  that  any 
security  given  therefor  be  delivered  up  or  canceled. 

§  937.  Complaint  by  master  against  clerk  or  apprentice,  xrhere  money  is 
paid  or  agreed  for;  clerk  or  apprentice  irhen  held  to  appear, 
etc. 

The  master  of  a  clerk  or  apprentice,  where  money  is  paid  or  agreed  for  on  binding 
him  out,  may  make  the  complaint  mentioned  in  section  927,  and  the  magistrate  to 
whom  it  is  made  must  proceed  thereupon,  as  provided  in  section  927  to  930,  both  in- 
clusive, and  may  discharge  the  complaint,  or  if  in  his  opinion  it  be  well  founded,  may 
take  a  written  undertaking,  in  a  sum  and  with  sureties  to  be  approved  by  him,  for  the 
appearance  of  the  clerk  or  apprentice  at  the  next  term  of  the  county  court  of  the 
bounty. 

§   938.   Proceedings  thereon  and  order  of  the  conrt. 

Upon  hearing  the  parties,  the  court  may  proceed  as  provided  in  section  936,  and  may 
punish  the  clerk  or  apprentice  by  fine  or  imprisonment,  or  both,  as  for  a  misdemeanor. 

§§   939  and  940.    [Kepealed,  1896,  chap.  272.] 


TITLE  X. 

OP   CRIMINAL    STATISTICS. 

Sectiok  941.  Statement  of  district  attorney. 

942.  Statement  of  clerk  of  court  of  special  sessions  in  New  York. 

943.  Statement  to  secretary  of  state  by  county  clerk. 

944.  Penalty  for  neglect. 

944a.  Secretary  of  state  to  file  statement  and  furnish  copies. 

945.  Secretary  of  state  to  report  to  legislature. 

946.  Secretary  of  state  to  furnish  forms. 

§   941.    [Am'd,  1901.]    Statement  of  district  attorney. 

Within  ten  days  after  the  adjournment  o'f  any  criminal  court  of  record  in  this  state, 
the  district  attorney  of  the  county  in  which  the  court  shall  be  held,  shall  furnish  to 
the  clerk  of  the  county  a  certified  statement  containing  the  names  of  all  persons  con- 
victed of  crime  in  said  court;  the  crime  for  which  convicted;  whether  the  conviction 
was  upon  a  trial  or  upon  a  plea  of  guilty  and  whether  sentence  was  suspended  or  the 
defendant  placed  on  probation;  the  cases  in  which  counsel  were  assigned  by  the  court 
to  defend  the  defendant;  the  sex,  age,  nativity,  residence »and  occupation  of  the  defend- 
ant; whether  married  or  single;  the  degree  of  education  and  religious  instruction; 
whether  parents  are  living  or  dead;  whether  temperate  or  intemperate,  and  whether 
before  convicted  or  not  of  any  crime,  and  any  other  information  regarding  them  as 
may  seem  to  'him  expedient.  If  necessary  in  order  to  obtain  information  of  these  facts, 
the  defendant  may  be  interrogated  upon  oath  in  court  by  the  district  attorney  before 
judgment  is  pronounced.  He  shall  also  furnish  to  the  clerk  of  the  court  a  certified 
statement  containing  the  names  of  all  probation  officers  appointed  by  the  court,  with 
their  address  and  date  of  appointment. 
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§   942.    [Am'd,   1901.]     Statement  of  clerh  of  court  of  special  sessions  in 
New  York. 

The  clerk  or  deputy  clerk  of  the  court  of  special  sessions  in  the  city  and  county  of 
New  York  shall  on  or  before  the  first  day  of  February,  eighteen  hundred  and  ninety- 
five,  and  quarterly  thereafter,  transmit  to  the  secretary  of  state  a  tabulated  and 
certified  statement,  in  the  form  prescribed  by  the  secretary  of  state,  containing  the 
name  of  every  person  convicted  of  a  crime,  of  every  person  against  whom  the  sentence 
was  suspended,  and  of  every  person  placed  on  probation  in  such  court,  after  October 
thirty-first,  eighteen  hundred  and  ninety-four,  and  since  the  date  of  the  closing  of 
each  preceding  quarterly  report;  a  description  of  the  offense  of  which  such  person  was 
convicted;  whether  the  conviction  was  upon  a  trial  or  upon  a  plea  of  guilty;  and  the 
date  of  the  conviction;  and  also  a  certified  statement  containing  the  names  of  all 
probation  officers  appointed  by  the  court,  with  their  address  and  date  of  appointment. 
The  police  clerks  of  the  city  magistrates  of  the  city  of  New  York,  shall  on  or  before 
February  first,  nineteen  hundred  and  one,  and  annually  thereafter,  transmit  to  the' 
secretary  of  state,  a  tabulated  statement  made  from  their  records,  showing  the  number 
of  males  and  females  convicted  of  crime  during  each  month  in  the  preceding  quarter 
in  the  several  courts  of  such  city  magistrates;  the  number  convicted  of  each  oflfense, 
the  number  sentenced,  the  number  fined,  the  number  of  those  against  whom  sentence 
was  suspended,  and  the  number  placed  on  probation;  and  shall  also  furnish  a  certified 
statement  containing  the  names  of  all  probation  officers  appointed  by  the  magistrates, 
with  their  address  and  date  of  appointment.  Such  statements  shall  be  in  the  form 
prescribed  by  the  secretary  of  state. 

g   943.    [Am'd,  1901.]    Statements  to  secretary  of  state  by  county  clerk. 

On  or  before  the  first  day  of  February,  eighteen  hundred  and  ninety-five,  and  quar- 
terly thereafter,  the  clerk  of  each  county  shall  transmit  to  the  secretary  of  state  a 
tabulated  and  certified  statement,  in  the  form  prescribed  by  the  secretary  of  state,  of 
all  the  matters  contained  in  the  statements  filed  with  such  clerks  by  the  district  attor- 
ney of  such  county  after  October  thirty-first,  eighteen  hundred  and  ninety-four;  and 
of  the  name  of  each  person  shown  to  be  convicted  by  a  court  of  special  sessions  by  the 
certificate  of  conviction  filed  with  him  by  magistrates  holding  courts  of  special  ses- 
sions after  October  thirty-first,  eighteen  hundred  and  ninety-four,  and  since  the  date 
of  the  closing  of  each  last  preceding  quarterly  report  made  after  October  thirty-first, 
eighteen  hundred  and  ninety-four,  and  since  the  date  of  the  closing  of  each  last  preced- 
ing quarterly  report  made  after  October  thirty-first,  eighteen  hundred  and  ninety-four, 
.and  showing  the  offense  for  which  each  person  was  so  convicted;  whether  the  conviction 
was  upon  a  trial  or  upon  a  plea  of  guilty;  the  sentence  imposed  whether  the  sentence 
was  suspended,  and  whether  the  defendant  was  placed  on  probation.  Said  certified 
statement  shall  also  contain  the  names  of  all  probation  officers  appointed  by  said  courts 
of  special  sessions,  with  their  address  and  the  date  of  their  appointment. 

§   944.   Id. 

For  every  neglect  of  any  justice,  magistrate  or  clerk  to  comply  with  the  require- 
ments of  this  title,  he  shall  forfeit  the  sum  of  fifty  dollars,  to  be  recovered  by  a  civil 
action  in  the  name  of  the  people  of  the  state. 

§   944-a.    [Added,  1909.]    Secretary  of  state  to  file  statements  and  furnish 
copies. 

The  secretary  of  state  shall  file  such  statement  furnished  by  the  clerk  of  each 
county,  and  whenever  required,  by  the  attorney-general  or  district  attorney  of  any 
county,  shall  furnish  an  exemplification  of  any  such  statement  or  of  a  part  thereof,  under 
the  seal  of  his  office,  without  charging  any  fees  therefor;  which  exemplification  shall 
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be  sufficient  evidence  on  the  trial  of  any  person  for  a  aecond  or  subsequent  offense,  of 
the  conviction  stated  in  such  statement.  But  neither  such  statement,  nor  the  exempli- 
fication thereof,  shall  in  any  other  case,  be  evidence  of  such  conviction. 

§   945.   Secretary  of  state  to  report  to  legislature. 

The  secretary  of  state  shall,  on  or  before  March  first,  in  each  year,  cause  all  the 
information  and  statistics  contained  in  the  foregoing  certified  statements  made  to  him 
by  the  several  county  clerks,  to  be  compiled  and  tabulated  in  convenient  form  for 
reference,  and  so  arranged  that  each  fact  shall  appear  under  its  appropriate  column 
and  heading,  and  subdivided  according  to  the  crime  or  offense  charged,  and  transmit 
the  same  to  the  legislature. 

§   946.    [Am'd,  1901.]    Secretary  of  state  to  furnish  forms. 

The  secretary  of  state  shall  cause  this  title  to  be  published  vpith  forms  and  instruc- 
tions for  the  execution  of  the  duties  therein  prescribed,  and  copies  thereof  to  be  fur- 
nished annually  to  each  county  clerk.  The  forms  furnished  by  the  secretary  of  state 
as  herein  provided,  shall  contain  in  tabluated  form,  the  nature  of  every  offense  upon 
which  a  conviction  was  had,  the  court  before  which  the  defendant  was  convicted,  the 
character  of  the  sentence  imposed,  the  cases  where  defendant  had  been  previously  con- 
victed, the  cases  where  sentence  was  suspended,  the  cases  where  the  defendant  was 
placed  upon  probation,  and  the  cases  where  the  probation  was  revoked,  together  with 
the  age,  sex,  nativity  and  residence  of  the  defendant.  And  a  sufficient  number  of 
copies  of  this  title,  and  of  such  instructions,  and  of  the  forms  to  be  used  by  the  dis- 
trict attorney,  or  clerk  or  deputy  clerk  of  the  court  of  special  sessions  of  the  city  and 
county  of  New  York,  shall  also  be  furnished  to  each  clerk  to  enable  him  to  furnish  at 
least  one  copy  thereof  annually  to  the  district  attorney,  and  the  clerk  of  the  court  of 
special  sessions  of  the  city  and  county  of  New  York  and  the  county  clerk  shall  dis- 
tribute the  copies  of  this  title  and  of  such  forms  and  instructions  accordingly,  and 
when  said  county  clerk  is  not  a  salaried  officer  his  disbursements  and  compensation  for 
his  services  under  this  act  shall  be  a  county  charge.  The  expense  of  the  secretary  of 
state  in  publishing  this  title  and  distributing  copies  thereof,  and  of  such  forms  and 
instructions  as  are  herein  required,  shall  be  paid  by  the  treasurer  of  the  state,  upon 
the  warrant  of  the  comptroller,  from  moneys  in  the  treasury  not  otherwise  appropriated. 


TITLE  XI. 

MISCELLANEOUS    PBOVTSIONS,    KESPECTING    SPECIAL   PROCEEDINGS    OP   A    CBIMINAL    NATUBB. 

Section  950.  Parties  to  a  special  proceeding,  how  designated. 

951.  Provisions  respecting  entitling  affidavits,  applicable. 

952.  Courts  and  magistrates  to  issue  subpoenas,  and  punish  disobedience  of 

witnesses. 

§   950.   Parties  to  a  special  proceeding,  hoir  designated. 

The  parties  prosecuting  a  special  proceeding  of  a  criminal  nature,  is  designated  in 
this  code  as  the  complainant,  and  the  adverse  party  as  the  defendant. 

§    951.    Provisions  respecting,  entitling  affidavits,  applioable. 

The  provisions  of  this  code,  in  respect  to  entitling  affidavits  in  a,  criminal  action, 
are  applicable  to  special  proceedings  of  a  criminal  nature. 
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§   952.   Courts  and  magistrates  to  issue  subpoenas,  and  punish  disobedience 
of  iiritnesses. 

All  courts  and  magistrates  having  before  them  special  proceedings  of  a  criminal 
nature,  may  issue  subpoenas  for  witnesses,  and  punish  their  disobedience  in  the  same 
manner  as  in  criminal  actions. 


TITLE  XII. 

VIOLATIONS  OF  THE  PROYISIONS  OF  THE   PENAL   LAW  RELATING  TO   THE   MANUFAOTtTEE  OB 
SALE   OF    SPUEIOtrS    SILVEEWAEE    OE    GOLDWAEE. 

[Added  by  L.  19i09,  Ch.  66,  §  3.    In  effect  Feb.  13,  1909.] 

Section  952a.  Issue  of  summons. 
952b.  Service  of  summons. 
952c.  Investigation  of  the  charge. 
952d.  Discharge  of  defendant. 
952e.  Bond  of  manufacturer  or  dealer. 
952f.  Action  on  the  bond. 
952g.  Eecovery  on  bond  a  bar  to  subsequent  criminal  prosecution 

§   952-a.    [Added,  1909.]    Issue  of  summons. 

Upon  any  information  against  a  person,  firm,  corporation  or  association  for  viola- 
tion of  sections  four  hundred  and  twenty-two,  four  hundred  and  twenty-three,  four 
and  twenty-four,  four  hundred  and  twenty-five,  four  hundred  and  twenty-six,  four 
hundred  and  twenty-seven,  four  hundred  and  twenty-eight,  four  hundred  and  twenty- 
nine  and  four  hundred  and  thirty-one  of  the  penal  law,  the  magistrate  must  issue  a 
summons  in  substantially  the  form  prescribed  in  section  six  hundred  and  seventy-six, 
signed  by  him,  with  his  name  of  ofiice,  requiring  the  accused  to  appear  before  him  at 
a  specified  time  and  plaec  to  answer  the  charge;  the  time  to  be  not  more  than  twenty 
days  after  the  issuing  of  the  summons. 

§    952-b.    [Added,  1909.]    Service  of  summons. 

The  summons  must  be  served  by  delivering  a  copy  thereof  and  showing  the  original 
to  the  defendant;  or,  if  the  defendant  be  a  corporation,  by  delivering  a  copy  thereof 
and  showing  the  original  to  the  president  or  other  head'  of  the  corporation ;  or,  to  the 
secretary,  cashier,  or  managing  agent  thereof. 

§   952-c.    [Added,  1909.]    Investigation  of  the  charge. 

At  the  time  appointed  the  magistrate  must  proceed  to  investigate  the  charge,  in  the 
manner  provided  by  law  for  the  investigation  of  a  charge  against  any  natural  person 
or  corporation  brought  before  him,  so  far  as  those  proceedings  are  applicable,  except 
as  provided  by  sections  nine  hundred  and  fifty-two-d,  and  nine  hundred  and  fifty-two-e, 
nine  hundred  and  flfty-two-f,  and  nine  hundred  and  fifty-two-g. 

§    952-d.    [Added,   1909.]     Discharge  of  defendant. 

If  it  shall  appear  to  the  magistrate  upon  the  investigation  that  the  defendant  has 
filed  a  bond  as  provided  in  section  nine  hundred  and  fifty-two-e,  and  that  the  article  of 
merchandise  concerning  which  the  charge  is  brought  was  not  made  or  altered  in  any 
way  by  the  defendant,  and  that  it  was  acquired  by  him  in  good  faith  as  an  article  of 
the  standard  of  purity  prescribed  in  sections  four  hundred  and  twenty-two,  four  hun- 
dred and  twenty-three,  four  hundred  and  twenty-four,  four  hundred  and  twenty-five, 
four  hundred  and  twenty-six,  four  hundred  and  twenty-seven,  four  hundred  and 
twenty-eight,  four  hundred  and  twenty-nine  and  four  hundred  and  thirty-one  of  the 
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penal  law,  and  without  knowledge  or  information  on  the  part  of  the  defendants  to  the 
contrary,  the  charge  must  be  dismissed  and  the  defendant  discharged,  provided  the 
person  from  whom  the  defendant  acquired  the  article  is  within  the  jurisdiction  of  the 
court  or  has  likewise  filed  a  similar  bond,  which  bond  is  in  full  force  and  effect  at  the 
time  of  the  sale  by  said  defendant,  and  provided  also  the  defendant  furnish  to  the 
magistrate  an  affidavit  stating  the  name,  residence  and  place  of  business  of  the  person 
from  whom  the  article  was  acquired  by  the  defendant,  and  the  circumstances  of  its 
acquisition,  together  with  an  undertaking  with  two  sufficient  sureties,  in  a  sum  to  be 
fixed  by  the  magistrate,  conditioned  for  the  appearance  of  the  defendant  to  testify  in 
any  prosecution,  action,  or  proceeding  against  the  person  from  whom  the  article  was 
acquired,  or  in  any  action  or  proceeding  upon  the  bond  given  by  such  person. 

§   952-e.    [Added,  1909.]    Bond  of  manufacturer  or  dealer. 

Any  manufacturer  of  silverware  or  goldware,  or  any  wholesale  or  retail  dealer  in 
silverware  or  goldware,  upon  payment  of  a  fee  of  fifteen  dollars,  may  file  in  the  office 
of  the  secretary  of  state  a  bond,  executed  by  himself  as  principal,  and  by  a  fidelity  or 
surety  company  authorized  by  the  laws  of  this  state  to  transact  business,  or  by  him- 
self as  principal  and  two  sufficient  sureties,  both  of  whom  must  be  freeholders,  and  at 
least  one  of  whom  must  be  a  resident  of  this  state  and  a,  freeholder  therein,  which 
bond  shall  be  approved  by  a  justice  of  the  supreme  court,  and  be  subject  to  the  pro- 
vision of  chapter  eight,  title  six,  article  fifth,  of  the  code  of  civil  procedure,  so  far  as 
they  are  applicable,  in  the  penal  sum  of  five  thousand  dollars,  conditioned  for  faith- 
ful compliance  with  all  the  provisions  of  sections  four  hundred  and  twenty-two,  four 
hundred  and  twenty-three,  four  hundred  and  twenty-four,  four  hundred  and  twenty- 
five,  four  hundred  and  twenty-six,  four  hundred  and  twenty-seven,  four  hundred  and 
twenty-eight,  four  hundred  and  twenty-nine  and  four  hundred  and  thirty-one  of  the 
penal  law. 

§    952-f.    [Added,  1909.]    Action  on  the  bond. 

Upon  satisfactory  proof  by  affidavit  to  the  attorney-general,  of  a.  violation  of  any 
provisions  of  sections  four  hundred  and  twenty-two,  four  hundred  and  twenty-three, 
four  hundred  and  twenty-four,  four  hundred  and  twenty-five,  four  hundred  and 
twenty-six,  four  hundred  and  twenty-seven,  four  hundred  and  twenty-eight,  four  hun- 
dred and  twenty-nine  and  four  hundred  and  thirty-one  of  the  penal  law,  it  shall  be  his 
duty  to  declare  the  bond  provided  for  in  the  preceding  section  forfeited,  and  to  forth- 
with proceed  on  behalf  of  the  people  of  the  state  of  New  York  to  recover,  as  liquidated 
damages,  the  whole  of  the  sum  specified  therein  from  the  parties  thereto,  against 
whom  judgment  for  the  entire  amount  must  be  rendered  upon  proof  duly  made  of  a 
violation  by  the  principal  of  any  provision  of  the  said  sections  of  the  penal  law,  unless 
the  principal  shall  already  have  been  convicted  in  a  criminal  prosecution  for  the  same 
violation.  If,  however,  at  any  time  before  the  recovery  of  judgment  upon  such  for- 
feiture, the  principal  shall  appear  before  the  magistrate  who  issued  such  warrant  or 
summons,  so  that  the  charge  against  him  may  be  duly  examined  and  proceeded  with 
criminally,  any  proceedings  before  the  attorney-general  shall  be  discontinued,  and  if 
the  bond  shall  have  been  meanwhile  forfeited,  such  forfeiture  shall  be  rescinded  by 
the  attorney-general,  and  any  subsequent  action  thereon  thereby  rendered  null  and 
inoperative. 

§   952-g.    [Added,  1909.]     Recovery  on  bond  a  bar  to  subsequent  criminal 
prosecution. 

Proof  of  the  actual  recovery  by  the  people  of  the  state  of  the  whole  amount  named 
in  a,  bond  given  pursuant  to  the  provisions  of  section  nine  hundred  and  fifty-two-e, 
may  be  pleaded  in  bar  of  any  subsequent  criminal  prosecution  for  the  same  violation 
for  which  the  recovery  upon  the  bond  was  had. 
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GENERAL  PROVISIONS  AND  DEFINITIONS  APPLICABLE  TO  THIS  CODE. 

Section  953.  Abatement  of  nuisance. 

954.  No  part  of  this  code  retroactive,  unless  expressly  so  declared. 

958.  Definition  of  "  signature." 

959.  Definition  of  "  magistrate  " 

960.  Definition  of  "  peace  officer.'' 
9'61.  Definition  of  "  county  court." 

9S2.  To  what  actions  and  proceedings  this  code  applies. 
963.  When  code  to  take  effect. 

§   953.   Abatement  of  nuisance. 

Where  a  person  is  convicted  of  keeping  or  maintaining  a  public  nuisance,  and  sen- 
tenced to  punishment,  the  court  may,  in  its  judgment,  in  addition  to  or  in  place  of 
other  punishment,  direct  that  the  nuisance  be  abated,  and  issue  an  order  to  the  sheriff 
of  the  proper  county  to  execute  the  judgment  as  therein  directed. 

§    954.   No  part  of  this  code  retroactive,  unless  expressly  so  declared. 

No  part  of  this  code  is  retroactive,  unless  expressly  so  declared. 

§§   955-957.    [Repealed.] 

§    958.   Definition  of  "  signature." 

The  term  "signature"  includes  a  mark,  when  the  person  cannot  write;  his  name 
being  written  near  it,  and  the  mark  being  witnessed  by  a  person  who  writes  his  own 
name  as  a,  witness,  except  to  an  affidavit  or  deposition,  or  a  paper  executed  before  a 
judicial  officer;  in  which  case  the  attestation  of  the  officer  is  sufficient. 

§    959.    Definition  of  "magistrate." 

Unless  when  otherwise  provided  the  term  "  magistrate "  signifies  any  one  of  the 
magistrates  mentioned  in  section  147. 

§   960.    Definition  of  "  peace  officer." 

Unless  when  otherwise  provided,  the  term  "  peace  officer "  signifies  any  one  of  the 
officers  mentioned  in  section  154. 

§   961.    Definition  of  "  county  court." 

The  term  "county  court"  includes  the  "court  of  general  sessions  in  the  city  and 
county  of  New  York,"  whenever  such  inclusion  does  not  conflict  with  other  provisions 
of  this  code. 

§   962.   To  what  actions  and  proceedings  this  code  applies. 

This  code  applies  to  criminal  actions,  and  to  all  other  proceedings  in  criminal  cases 
which  are  herein  provided  for,  from  the  time  when  it  takes  effect;  but  all  such  actions 
and  proceedings,  theretofore  commenced,  must  be  conducted  in  tlie  same  manner  as  if 
this  code  had  not  been  passed;  except  that  if  any  local  statute  confined,  by  its  terms, 
to  a  town  or  villege  or  to  a  county  or  city  other  than  the  city  and  county  of  New 
York,  any  proceeding  is  prescribed,  in  addition  to  those  prescribed  by  this  code  and 
not  inconsistent  with  it,  the  same  shall  remain  unaffected  by  it. 

§   963.   When  Code  to  take  effect. 

This  code  shall  take  effect  on  the  first  day  of  September,  1881.  When  construed 
in  connection  with  other  statutes,  it  must  be  deemed  to  have  been  enacted  on  the 
fourth  day  of  January,  1881,  so  that  any  statute  enacted  after  that  day  is  to  have 
the  same  effect  as  if  it  had  been  enacted  after  this  code. 
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FORMS. 

No.      1.  Complaint  on  application  for  surety  of  the  peace. 

2.  Deposition  of  witnesses  on  foregoing  application. 

3.  Warrant  of  arrest. 

4.  Undertaking  to  keep  the  peace. 

5.  Warrant  of  commitment  when  prisoner  fails  to  give  surety. 

6.  Warrant  for  crime  threatened  in  presence  of  magistrate. 

7.  Warrant  to  release  a  prisoner  committed,  he  having  subsequently  given  the 

security  required. 
8   Discharge  for  insufficient  evidence. 
9.  General  form  of  warrant  of  arrest. 

10.  Affidavit  of  handwriting  of  justice. 

11.  Indorsement  of  warrant  when  defendant  is  to  be  arrested  in  another  county. 

12.  Return  of  constable  to  warrant  of  arrest. 

13.  Return  of  constable  where  all  of  defendants  cannot  be  found. 

14.  Return  of  warrant  where  magistrate  who  issued  warrant  is  absent. 

15.  Warrant  after  prisoner  has  escaped. 

16.  Id.,  for  fugitive  from  another  state. 

17.  Commitment  of  fugitive. 

18.  Notice  of  commitment  of  a  fugitive  from  justice  to  the  district  attorney. 

19.  Commitment  for  examination. 

20.  Record  informing  accused  of  his  right  to  make  statement. 
21  Statement. 

22.  Authentication  of  statement. 

23.  Note  of  waiver. 

24.  Testimony,  how  taken  and  authenticated. 

25.  Indorsement  for  the  discharge  of  a,  prisoner  in  court. 

26.  Order  of  defendant's  discharge  where  he  is  in  jail. 

27.  Order  of  commitment. 

28.  Order  for  commitment  without  bail. 

29.  Certificate  of  bail. 

30.  Indorsement  on  the  depositions  and  statement  to  be  made  by  the  justice  in 

case  the  prisoner  is  discharged. 

31.  Id. ;  when  held  to  answer. 

32.  Undertaking    for    appearance    before    magistrate    issuing    warrant    given    in 

another  county. 

33.  Undertaking  on  adjournment  of  examination. 

35.  Undertaking  for  the  appearance  of  witnesses. 

36.  Id. 

37.  Undertaking  of  disorderly  person,  under  subdivision  1  and  2  of  §  899. 

38.  In  other  cases. 

39.  Undertaking  on  being  held  to  answer. 

40.  Undertaking  upon  re-commitment. 

41.  Undertaking  to  appear  at  special  sessions. 

42.  Undertaking  for  support  of  bastard. 

43.  Id.;  under  subdivision  2  of  §  844. 

44.  Undertaking  on   adjournment  in  bastardy  case. 

45.  Undertaking  of  parent,  etc. 
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No.     4d.  Information  for  misdemeanor. 
4-7.  Information  of  an  affray. 

48.  Information  of  an  assault  and  battery.  ^ 

49.  Information  in  relating  to  dog  fighting. 

50.  Information  against  keeper  of  bawdy  house. 

51.  Information  for  bigamy. 

52.  Information  for  assaulting  an  officer. 

53.  Information  for  perjury. 

54.  Information  for  false  pretence. 

55.  Information  for  arson,  first  and  second  degree. 

56.  Information  for  arson,  second  and  third  degree. 

57.  Information  for  larceny. 

58.  Information  for  burglary,  first  degi-ee,  and  larceny. 

59.  Information  for  refusing  to  aid  an   officer. 

60.  Information  for  interfering  with   an   officer. 

61.  Information  for  robbery  in  the  first  degree. 

62.  Information  for  burglary   and   larceny. 

63.  Information  for  seduction. 

64.  Information  for  forgery. 

65.  Information  for  assault  with   sharp   weapon. 

66.  Information  for  rape. 

67.  Information  for  assault  with  intent  to  kill. 

68.  Information  against  child   begging,  etc. 

69.  Information  for  search  warrant. 

70.  Information  for  maiming. 

71.  Information  for  receiving  stolen   goods. 

72.  Information  for  larceny. 

73.  Information  for  libel. 

74.  Information  against  disorderly  person  under  §  899,  subdivision  1. 

75.  Information  against  disorderly  person  under   §   899,  subdivision  2, 

76.  Information  against  disorderly  person. 

77.  Information  against  disorderly  person. 

78.  Information  against  disorderly  person. 

79.  Information  against  disorderly  person. 

80.  Information  against  vagrant. 

81.  Information  for  disorderly  child. 

82.  Information  against  gambling  place. 

83.  Information  for  selling  mortgaged  chattels. 

84.  Information  for  public  intoxication. 

85.  Information  for  malicious  mischief. 

86.  Affidavit  to  obtain  search  warrant. 

88.  Affidavit  to  inventory  on  search  warrant. 

87.  Search  warrant. 

89.  Return  to  search  warrant. 

90.  Warrant  for  disorderly  person. 

91.  Return  to  warrant. 

92.  Order  that  arrest  may  be  made  on  Sunday. 

93.  Permission  to  execute  warrant  in  another  county. 

94.  Commitment  for  intoxication. 

95.  Warrant  for  misdemeanor. 

96.  Warrant  for  refusing  to  obey  subpoena. 

97.  Warrant  against  vagrant. 

98.  Warrant  to  commit  a  vagrant. 
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No.     99.  Warrant  of  commitmeiit  of  disorderly  person. 

100.  Warrant  of  commitment   for   failure   to  give   security   to   support  wife   and 

children. 

101.  Commitment  on  warrant  for  felony. 

102.  Commitment. 

103.  Statement  and  questions  to  be  put  by  justice  to  the  defendant. 

104.  Order  granting  bail. 

105.  Older  for  discharge  on  giving  bail. 

106.  Subpoena. 

107.  Subpoena  duces  tecum. 

108.  Return  of  service  of  subpoena. 

109.  Satisfaction   for   misdemeanor. 

110.  Order  compromising  misdemeanor. 

111.  Order  to  discharge  defendant  from  custody. 

112.  Summons  to  corporation. 

113.  Notice  to  district  attorney. 

114.  Affidavit  for  removal. 

115.  Certificate  of  county  judge. 

116.  Venire. 

117.  Return  of  venire. 

118.  Order  that  prosecutor  pay  the  costs. 

119.  Judgment  against  prosecutor  for  costs. 

120.  Certificate  of  conviction. 

121.  Certified  copy  of  certificate. 

122.  Affidavit  on  appeal. 

123.  Undertaking  on  appeal. 

126.  Application   by   overseer   of   the   poor   for   an   examination   as   to   charge   of 

bastardy. 

127.  Examination  of  mother  of  bastard  before  its  birth. 

128.  Warrant  for  arrest  of  putative  father. 

129.  Subpoena  in  bastardy  case. 

130.  Order  of  filiation. 

131.  Warrant  of  commitment  of  father  of  bastard. 

132.  Warrant  for   commitment   of  mother   refusing  to   disclose  father. 

133.  Indorsement  to  be  made  on  warrant  when  executed  in  another  county. 

134.  Information  against  vagrant  child. 

135.  Summons  to  parent  of  vagrant  child. 


Sections  Refeb  to  the  Code  of  Criminal  Peocedtjeb. 

No.  1.    Complaint  on  Application  for  Surety  of  the  Peace. 

County  of  ss.: 

A.  B.,  of  the  town  of ,  county  of ,  and  state  of  New  York, 

being  duly  sworn,  says  that  C.  D.  of  the  same  town,  has  threatened  to  commit  an 
offence  against  the  person  of  deponent,  to  wit,  to  shoot,  and  kill  deponent  (here  state 
all  the  facts),  and  that  this  deponent  has  just  cause  to  fear  that  the  said  C.  D.  will 
carry  the  above  threats  into  effect  (if  against  property  say  against  the  property  in- 
stead of  against  the  person).         ,^ 

Deponent  therefore  prays  that  legal  process  issue,  and  that  surety  of  the  peace 
against  the  said  C.  D.  be  granted  to  deponent;  that  this  complaint  is  made  in  good 
faith  and  solely  because  of  the  above  threats  and  that  the  deponent  has  reason  to 
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believe  said  C.  D.  will  carry  his  said  threats  into  effect  and  do  bodily  harm  and  injury 
to  deponent. 

Whebetobe,  Deponent  prays  that  a  warrant  may  issue  for  the  arrest  of  the  said 
C.  D.  and  that  he  be  dealt  with  according  to  law.  A.  B. 

Subscribed  and  sworn  to  before  me  ) 

this   ....   day  of   ,  19 . . .  j 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  84.] 

No.  Z.    Deposition  of  Witnesses,  on  the  Foregoing  Application. 

County  of ,  ss.: 

L.  M.  and  N.  0.,  witnesses  produced  before  me  by  A.  B.  upon  his  complaint  against 
C.  D.,  this  day  verified  before  me,  being  duly  sworn  each  for  himself  says  (here  set 
forth  all  the  facts  within  the  knowledge  of  the  witnesses  bearing  upon  the  complaint.) 

L.  M. 
N.  0. 
Subscribed  and  sworn  to  before  me  1 

this   ....   day  of  ,  19 . . .  ^ 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  85.] 

No.  3.    ^Var^ant  of  Arrest. 

County  of  ,  ss.: 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  of  the 
county  of : 

Whebeas,  a.  B.,  of  the  town  of ,  in  the  said  county,  did,  on  the 

day  of ,  19.  .,  make  a  verified  complaint  in  writing  before  me,  that  C.  D., 

of  the  same  town,  did  threaten  to  commit  the  crime  of   ,  against  the 

person  of  him,  the  said  A.  B.,  and  said  A.  B.,  alleging  that  there  is  just  reason  to 
fear  the  commission  of  said  threatened  crime,  and  praying  that  a  warrant  issue  for  the 
arrest  of  said  C.  D.,  and  that  he  be  dealt  with  according  to  law,  and  after  examining 
L.  M.  and  N.  0.,  on  oath  touching  the  said  complaint  and  reducing  such  examination 
to  writing  and  the  same  having  been  duly  subscribed,  and  it  appearing  therefrom 
that  there  is  just  reason  and  cause  to  fear  the  commission  of  the  crime  threatened 
by  said  C.  D.  and  that  he  will  carry  said  threats  into  eflfect, 

These  are,  therefore,  to  command  you  forthwith  to  arrest  the  said  C.  D.  and  bring 

him  before  me  at  my  office  in  the  town  of   ,  in  said  county,  to  be  dealt 

with  according  to  law. 

Given  under  my  hand  at  the  town  of   ,  in  said  county,  this   

day  of   ,  19 . . . 

0.  W.  H., 

[Code  of  Criminal  Procedure,  §  86.]  Justice  of  the  Peace. 

No.  4.    Undertaking  to  Keep  the    Peace. 

State  op  New  Yoek,  1 

County  of  C  *  ' " 

Whereas,  an  information  was  laid  before  C.  W.  H.,  justice  of  the  peace  of  the  town 
of ,  in  said  county  on  the day  of  ,  19 . . ,  that  C.  D. 
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had  threatened  to  shoot  and  kill  A.  B.,  and  said  justice  having  examined  on  oath  the 
complainant  and  witnesses  produced  by  him  and  reduced  such  examination  to  writing 
and  caused  the  same  to  be  duly  subscribed ;    and 

Wheeeas,  a  warrant  was  thereupon  issued  for  the  arrest  of  said  C.  D.,  and  it  appear- 
ing by  the  evidence  taken  in  the  proceedings  before  said  justice  that  there  is  just  reason 
to  fear  the  commission  of  the  threatened  crime  by  the  said  C.  D.,  and  said  C.  D.  having 

been  required  by  said  justice  to  give  security  in  the  sum  of  dollars  to  keep 

the  peace  pursuant  to  section  89  of  the  Code  of  Criminal  Procedure, 

Now,  therefore,  we,  X.  Y.  and  M.  N.,  both  of  the  town  of  ,  said  county, 

do  hereby  severally  acknowledge  ourselves  to  be  indebted  to  the  people  of  the  state  of 

New  York  in  the  sum  of dollars,  to  be  well  and  truly  paid,  if  default  shall 

be  made  in  the  following  conditions: 

The  conditions  of  this  obligation  are  such,  that  if  the  said  C.  D.  shall  personally 
appear  at  the  next  county  court  to  be  held  in  and  for  the  said  county  at  the  court  house 

in  the  village  of ,  and  abide  its  order,  and  shall  in  the  meantime  keep  the 

peace  towards  the  people  of  the  state  of  New  York,  and  particularly  towards  A.  B., 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

[Date]  [Signatures.] 

Add  acknowledgment  and  affidavit  of  sureties  as  in  Form  No.  32. 
[Code  of  Criminal  Procedure,  §  89.] 


No.  5.    Warrant  of  Commitmeiit  'When  Prisoner  Fails  to  Give  Surety. 

State  of  New  Yobk,  ) 

County  of ( 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  constable  of  the 
county  of ,  and  to  the  keeper  of  the  common  jail  of  the  county  of : 

Whereas,  C.  D.,  of  the  town  of   in  said  county  was  charged  upon  an 

information  duly  laid  before  me,  the   undersigned  justice  of  the  peace  of  the  town 

of ,  with  having  threatened  to  shoot  and  kill  A.  B.,  and  a  warrant  having 

been  issued  for  the  arrest  of  the  said  C.  D.,  and  it  appearing  by  the  evidence  In  the 
proceedings  thereupon  had  before  me,  said  justice,  that  there  was  just  reason  to  fear 
the  commission  of  such  threatened  crime  by  the  said  C.  D.,  and  said  C.  D.  having  been 
required   by   me   to   enter   into   an   undertaking   with   sufficient   sureties    in    the    sum 

of   dollars  for  his  appearance  in  person  at  the  next  County  Court  to  be 

held  in  and  for  said  county  for  the  trial  of  indictments,  and  to  abide  its  order,  and  in 
the  meantime  to  keep  the  peace  towards  the  people  of  the  state  of  New  York,  and 
particularly  towards  A.  B.,  the  complainant;    and 

Whereas,  said  C.  D.  has  neglected  and  omitted  to  give  the  undertaking  so  required 
of  him. 

These  are  therefore  to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver  said  C.  D.  into  the  custody  of  the  keeper  of  the  common  jail  of  said  county; 
and  you,  the  said  keeper,  are  hereby  required  to  receive  the  said  C.  D.  into  your  custody 
in  said  jail  and  him  there  safely  keep  and  detain  until  he  shall  give  the  security 
required  as  aforesaid,  or  be  otherwise  discharged  according  to  law. 

Given   under   my   hand   at   the  said   town   of    ,   this    day 

of  ,  19-- 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  90.] 
44 
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No.  6.   Warrant  for  Crime  Threatened  in  tbe  Presence  of  a  Magistrate. 

State  of  New  Yobk,  ' 

County  of  

Town  of 

In  the  Name  of  the  People  of  the  State  of  New  York:     To  any  constalle  of  the 
county  of ,  and  to  the  keeper  of  the  common  jail  of  the  county  of : 

Whereas,  C.  D.  of  the  town  of  in  said  county  on  the  day 

of   ,  19. .,  at  the  town  hall  in  the  village  of   ,  in  said  town 

and  county,  in  the  presence  of  the  undersigned  justice  of  the  peace,  threatened  to 

commit  the  crime  of   against  the  person  of  A.  B.,  and  there  appearing 

to  be  just  reason  to  fear  the  commission  of  the  crime  threatened,  and  the  said  C.  D. 
having  then  and  there  been  required  by  me,  without  other   proof,  to  enter  into  an 

undertaking  in  the  sum  of dollars  with  sufficient  sureties  to  abide  the  order 

of  the  next  County  Court  to  be  held  in  and  for  said  county  for  the  trial  of  indictments, 
and  in  the  meantime  to  keep  the  peace  towards  the  people  of  the  State  of  New  York 
and  especially  towards  A.  B.,  and  the  said  C.  D.  having  refused  to  enter  into  said 
undertaking  so  required  of  him. 

These  are  therefore  to  command  you,  the  said  constable,  forthwith  to  convey  and 
deliver  the  said  C.  D.  into  the  custody  of  the  keeper  of  the  common  jail  of  said  county; 
and  you,  the  said  keeper,  are  hereby  required  to  receive  the  said  C.  D.  into  your  custody 
in  said  jail  and  him  safely  keep  and  detain  there  until  he  shall  give  such  undertaking 
or  be  discharged  according  to  law. 

Given  under  my  hand  at  the  said  of  this  day  of  , 

19... 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  93.] 


No.  7.   Warrant  to  Release  a  Prisoner  Committed,  He  Having  Subsequently 
Given  the   Security  Required. 


County  op  ss.: 

In  the  Name  of  the  People  of  the  State  of  New  York:    To  the  keeper  of  the  common 
jail  of  said  county: 

This  is  to  command  you  fortliwith  to  release  from  your  custody  the  body  of  C.  D., 
if  he  is  not  detained  by  you  for  any  cause  other  than  that  specified  in  the  warrant  of 

commitment  by  C.  W.  H.,  justice  of  the  peace  of  the  town  of ,  said  county, 

on  the   day  of   ,  19 . . ,  for  not  finding  sureties  of  the  peace 

upon  the  complaint  of  A.  B.,  he,  the  said  C.  D.,  having  subsequent  to  Jiis  said  commit- 
ment found  sureties  before  us;   and  let  this  be  your  sufficient  warrant  for  your  so  doing. 

Given  under  our  hands  at  the  town  of ,  in  said  county,  on  the 

day  of  ,  19. .  . 

C.  W.  H.,  Justice  of  the  Peace. 
J.  H.,  Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  91.] 
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No.  8.   Discharge  for  Insufficient  Evidence. 

COUNTT  OP   ,  ss.: 

It  appearing  to  me,  from  all  the  evidence  and  proofs  submitted  on  the  examination 
herein,  that  there  is  not  sufficient  reason  or  cause  to  fear  the  commission  of  the  crime 
in  the  complaint  herein  stated  to  have  been  threatened,  I  do  hereby  order  that  the  said 
C.  D.  be  discharged. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  88.] 


No.  9.    General  Form  o£  Warrant  of  Arrest. 

COTTNTT  OP    ,  SS.: 

In  the  Name  of  the  People  of  the  State  of  New  York:    To  any  peace  officer  in  the 
county  of : 

Information  on  oath  having  been  laid  before  me  this  day  that  the  crime  of 

has  been  committed  in  the  town  of   said  county,  and  accusing  C.  D. 

thereof. 

You  are,  therefore,  commanded  forthwith  to  arrest  the  above  named  C.  D.  and  bring 

him  before  me,  at  my  office  in  the  town  of ,  said  county,  or  in  case  of  my 

absence  or  inability  to  act,  before  the  nearest  or  most  accessible  magistrate  in  this 
county. 

Dated  at this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  151.] 


No.  10.   Affidavit  of  Handwriting  of  Justice. 

County  of  ,  ss.: 

M.  N.,  being  duly  sworn,  says  that  he  is  acquainted  with  C.  W.  H.,  the  justice  who 
issued  the  annexed  warrant,  that  he  knows  the  handwriting  of  said  justice,  and  that 
the  signature  attached  thereto  is  the  genuine  signature  of  said  C.  W.  H.,  and  that  the 
said  warrant  was  issued  and  signed  by  said  C.  W.  H.  in  his  presence. 

X.  Y.  Z. 
Subscribed  and  sworn  to  before  me  1 

this   ....   day  of   ,  19 . . .   f 

J.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  157.] 


No.  11.   Indorsement  of  Warrant  When  Defendant  Is  to  Be  Arrested  in 

Another  County. 

County  op ,  sa.: 

Sufficient  proof  upon  oath  having  been  made  before  me,  J.  H.,  a  justice  of  the  peace, 
in  said  county,  that  the  name  of  C.  W.  H.,  attached  to  the  warrant  of  arrest,  is  the 
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true  and  genuine  signature  of  C.  W.  H.,  the  justice  of  the  peace  named  in  the  said 
warrant,  I  do  hereby  authorize  and  direct  any  officer  to  whom  the  said  warrant  is 

directed  to  execute  the  same  within  the  said  county  of 

Dated  at ,  this day  of 19 . . . 

J.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  157.] 

No.  12.   Return  of  Constable  to  Warrant  of  Arrest. 

I  have  arrested  the  defendant  named  herein,  and  have  him  here  in  my  custody  and 
possession  as  commanded  herein. 

Dated  this day  of ,  19 . . 

G.  B., 

Constable. 

No.  13.   Return  of  Constable  Where  All  of  Defendants  Cannot  Be  Found. 

I  have  arrested  and  have  now  in  my  custody,  J.  S.  and  W.  M.,  two  of  the  defendants 
named  herein,  but  I  cannot  find  K.  C,  one  of  the  defendants  named  herein. 

Dated  this day  of ,  19. . . 

G.  B., 

Constable. 

No.  14.    Return  of  Constable  Where  Magistrate  'Who  Issued  VTarrant  Is 

Absent. 

As  commanded  herein,  I  have  arrested  R.  C,  the  defendant  named  herein,  and  I 
hereby  make  return  that  immediately  after  making  the  arrest  I  brought  the  said 
defendant  R.  C.  to  the  office  of  C.  W.  H.,  the  magistrate  who  issued  the  warrant,  but 
that  the  said  magistrate  was  absent  therefrom. 

Dated  this day  of ,  19 . . . 

G.  B., 

Constable. 
[Code  of  Criminal  Procedure,  §§  164,  166.] 

No.  15.    Vrarrant  After  Prisoner  Has  Escaped. 

State  of  New  Yokk,  ) 
County  of f**"' 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  in  the 
county  of ; 

An  information  upon  oath  having  been  laid  before  me  this  day,  by  A.  B.,  a  constable 
of  said  county,  to  whom  a  warrant  had  heretofore  been  issued  for  the  arrest  of  C.  D., 
and  that  he  had  arrested  the  said  C.  D.,  by  virtue  thereof,  and  that  thereafter,  at  the 

town  of    ,  in  the  county  of    and  on  the    day 

of ,  19  ■•,  the  said  C.  D.  escaped  from  the  custody  of  said  A.  B. 

Now,  therefore,  you  are  again  commanded  to  forthwith  arrest  the  said  C.  D.  and 

bring  him  before  me  at  my  office  in  the  town  of ,  in  said  county,  to  be  dealt 

with  according  to  law,  or  in  case  of  my  absence  or  inability  to  act,  before  the  nearest 
or  most  accessible  magistrate  in  this  county. 

Given  under  my  hand  at  the  town  of ,  this day  of 

1^-  •  •  C.  W.  H., 

Justice  of  the  Peace. 
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No.  16.   Id.;   For  Fugitive  from  Another  State. 

State  op  New  York,  1 
County  of C     "' 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  in  the 
county  of ; 

An  information  having  been  this  day  duly  made  upon  oath  before  me  by  A.  B.,  that 

C.  D.  had  committed  the  crime  of in  the  state  of  Kansas,  on  the 

day  of  ,  19 . . ,  and  is  now  in  the  county  of  ,  this  state,  and 

a  fugitive  from  justice;    you  are  therefore  hereby  commanded  forthwith  to  arrest  the 

above  named  C.  D.  and  bring  him  before  me  at  my  office  in  the  town  of  , 

in  said  county  to  be  dealt  with  according  to  law,  or  in  case  of  my  absence  or  inability 
to  act,  before  the  nearest  or  most  accessible  magistrate  in  this  county. 

Given  under  my  hand  at  the  town  of this day  of , 

19...  C.  W.  H., 

Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §§  827,  828.] 

No.  17.    Commitmemt  of  FngitiTe. 

COTJNTT  OF ,  SS.: 

C.  D.,  having  been  brought  before  me  under  the  annexed  warrant,  and  from  an 
examination  herein  had  by  me,  it  appears  that  the  said  C.  D.  is  guilty  of  the  crime 
charged,  and  is  a  fugitive  from  justice  as  in  said  warrant  set  forth;    I  do  therefore 

commit  the  said  C.  D.  to  the  keeper  of  the  common  jail  of  the  county  of , 

for  the  space  of days  ( not  to  exceed  thirty  days ) ,  or  until  he  be  discharged 

by  due  course  of  law. 

Given  under  my  hand,  at  the  town  of ,  this day  of , 

19 . . .  C.  W.  H., 

Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §§  829,  830.] 


No.  IS.    Notice  of  Commitmeiit  of  a  Fugitive  from  Justice  to  the  District 

Attorney. 

To  A.  M.,  Esq.,  district  attorney  of  the  county  of ; 

Sib. —  Take  notice,  that  I  have  this  day  committed  C.  D.,  a  fugitive  from  justice 

from  the  state  of  Kansas,  charged  with  the  crime  of   ,  committed  in  the 

said  state  of  Kansas,  to  the  keeper  of  the  common  jail  of  the  county  of  , 

to  await  the  action  of  the  authorities  herein. 

Dated  this day  of ,  19. . . 

Yours,  &c., 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  832.] 


694  CODE  OF  CKIMIls^AL  PEOCEDUEE. 

No.  19,    Commitment  for  Examination. 


State  or  New  Yobk, 


New  Yobk,  ) 

County  of ( 

In  the  Name  of  the  People  of  the  State  of  New  York:    To  the  sheriff  of  the  county, 

of   : 

A.  B.J  having  been  brought  before  me  upon  the  charge  of  having  (stating  briefly  the 
nature  of  the  crime)    is   committed   for   examination  to   the   sheriff  of   the   county 

of  

Dated  at this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  193.] 


No.  20.   Record  Informing  Accnged  of  His  Right  to  Make  a  Statement. 

When  tlie  examination  of  the  witnesses  for  the  people  had  been  closed  and  before 
any  other  proceedings  or  step  herein  had  been  taken,  the  defendant  was  informed  of 
his  right  to  make  a  statement  in  relation  to  the  charge  against  him,  and  the  substance 
of  section  196  of  the  Code  of  Criminal  Procedure  was  stated  to  him,  and  after  being 
so  informed  he  expressly  waived  his  right  to  make  the  same. 

C.  W.  H., 
Justice  of  the  Peace. 


[Code  of  Criminal  Procedure,  §  197.] 


No.  21.    Statement. 

Question.  What  is  your  name  and  age ?     Answer 

Question.  Where  were  you  born  ?     Answer 

Question.  Where  do  you  reside  and  how  long  have  you  resided  there?    Answer 

Question.  What  is  your  business  or  profession?     Answer 

Question.  Give  any  explanation  you  may  think  proper  of  the  circumstances  appearing 
in  the  testimony  against  you,  and  state  any  facts  which  you  think  will  tend  to  your 
exculpation.    Answer  

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  198.] 


No.  22.  Antbentication  of  Statement. 

JUSTICE'S  COURT.    ] 
State  of  New  York,  Us.; 

County  of j 

I,  the  undersigned,  hereby  certify  that  when  the  examination  of  witnesses  for  the 
people  had  been  closed,  and  before  any  other  procedings  herein  had  been  taken,  I 
•informed  the  said  defendant  that  he  had  a  right  to  make  a  statement  in  relation  to  the 
charges  against  him,  and  the  nature  of  the  charge  was  stated  to  him;  that  the  state- 
ment was  designed  to  enable  him,  if  he  saw  fit,  to  answer  the  charge  and  to  explain 
the  facts  alleged  against  him;  that  he  was  at  liberty  to  waive  making  a  statement, 
and  that  his  waiver  would  not  be  used  against  him  on  the  trial;  and  after  he  was  so 
informed  he  made  the  following  statement   (here  insert  questions  and  answers  as  in 
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the  preceding  form)  :  That  I  requested  said  defendant  to  sign  said  statement  at  the 
end  thereof,  which  he  refused  to  do,  stating  as  his  reason  for  such  refusal  the  following 
(here  state  the  reason  given  for  refusal  to  sign)  : 

Dated  this day  of ,  Id. . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  200.] 


No.  23.  Note  of  IVaiver. 

After  the  above-named  defendant  had  made  the  foregoing  statement  (or  after  he 
waived  the  making  thereof,  as  the  case  may  be)  the  following  witnesses  were  produced, 
sworn  and  examined  on  behalf  of  the  defendant:     (Here  state  the  proceedings  had.) 

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  201.] 


No.  24.   Testimony,  How  Taken,  and  Authenticated. 

Before  C.  W.  H.,  justice  of  the  peace,  county  of ,  on  the  . , day 

of  ,19... 

J.  K.,  being  duly  sworn,  deposes  and  says : 

Question.  What  is  your  name  and  age  ?     Answer 

Question.  Where  do  you  reside  ?    Answer 

Question.  What  is  your  business  or  profession  ?    Answer 

(Here  insert  the  evidence  given.) 

I,  C.  W.  H.,  a  justice  of  the  peace,  of  the  town  of   ,  said  county,  do 

hereby  certify  that  the  above  is  the  testimony  given  by  J.  K.,  a  witness  sworn  on  the 

part  of  the  defendant,  who  stated  his  name  to  be  J.  K.,  his  age  to  be   ,  his 

profession  or  business  to  be 

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  204.] 


No.  25.   Indorsement  for  the  Discharge  of  a  Prisoner  in  Court. 

Having  duly  examined  witnesses  and  considered  the  evidence  against  the  defendant, 
C.  D.,  and  there  being  no  sufficient  cause  to  believe  him  guilty  of  the  offence  charged, 
I  hereby  order  him  to  be  discharged. 

Dated  this day  of  ,  19. . . 

C.  W.  H., 

Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  207.] 
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No.  26.   Order  of  Defendant's  Discharge  Where  He  Is  in  Jail. 

County  of ,  ss.: 

To  the  keeper  of  the  common  jail  of  the  county  of ; 

You  are  hereby  required,  upon  receiving  this,  to  release  from  your  custody  C.  D., 
who   was   committed   to  jail  by   me,   C.    W.   H.,   justice  of   the   peace   in    the   county 

of   ,  charged  with  the  crime  of   (here  set  forth  the  crime 

for  which  he  was  committed ) . 

Dated  this  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  207.] 


No.  27.   Order  of  Commitinent. 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime  therein 
mentioned  has  been  committed,  and  that  there  is  sufficient  cause  to  believe  the  within 
named  C.  D.  guilty  thereof,  I  order  that  he  be  held  to  answer  the  same.* 

Dated  this  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  208.] 


No.  28.   Order  for  Commitment  Without  Bail. 

It  appearing  to  me  by  the  within  depositions  and  statement  that  the  crime  therein 
mentioned  has  been  committed,  and  that  there  is  sufficient  cause  to  believe  the  within 
named  C.  D.  guilty  thereof,  I  order  that  he  be  held  to  answer  the  same  and  that  he  be 

committed  to  the  sheriff  of  the  county  of 

Dated  this  day  of   ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  209.] 


No.  29.   Certificate  of  Bail. 

[As  in  Form  No.  27  to  the  *,  then  add]  :   "  and  I  have  admitted  him  to  bail  to  answer 
by  the  undertaking  hereto  annexed." 

Dated  this day  of  ,  19 . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  210.] 


No.  30.   Indorsement  on  the  Depositions  and  Statement  to  Be  Made  by  the 
Justice  in  Case  the  Prisoner  Is  Discharged. 

There  being  no  sufficient  cause  to  believe  the  within  named  C.  D.  guilty  of  the  offence 
within  mentioned,  I  order  him  to  be  discharged. 

Dated  this day  of ,  19 . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  aOT.] 
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No.  31.   Id.;    When  Held  to  Answer. 

It  appearing  to  me  by  the  within  depositions  and  statement  (if  any)  that  the 
crime  therein  mentioned  (or  any  other  wime  according  to  the  fact,  stating  generally 
the  nature  thereof)  has  been  committed,  and  that  there  is  sufficient  cause  to  believe 
the  within  named  C.  D.  guilty  thereof,  I  order  that  he  be  held  to  answer  the  same,  and 

that  he  be  admitted  to  bail  in  the  sum  of  dollars,  and  be  committed  to  the 

sheriff  of  the  county  of ,  until  he  gives  such  bail. 

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

(If  bail  be  taken  leave  out  the  last  clause  and  add  in  place  thereof,  "and  I  have 
admitted  him  to  bail  to  answer,  by  the  undertaking  hereto  annexed."     §  210.) 

[Code  of  Criminal  Procedure,  §§  208,  212.] 


No.  32.    Undertaking  for  Appearance  Before  Magistrate  Issuing  Warrant 

Given  in  Another  County. 


COUNTT  OF ,  ss.: 

We,  M.  N.,  of  the  town  of ,  in  the  county  of ,  by  occupation 

a   ,  the  defendant,  and  E.  0.,  of  the  town  of  ,  in  the  county 

of ,  by  occupation  a ,  and  X.  Y.,  of  the  town  of , 

county  of ,  by  occupation  a  sureties,  do  hereby  jointly  and 

severally  acknowledge  ourselves  to  be  indebted  to  the  people  of  the  state  of  New  York 

in  the  sum  of   dollars,  to  be  well  and  truly  paid  if  default  shall  be  made 

in  the  conditions  following: 

The  condition  of  this  obligation  is  that  the  above-named  M.  N.,  having  been  duly 
arrested  in  the  county  of  Albany,  and  having  required  the  officer  making  the  arrest  to 
take  him  before  a  magistrate  in  the  said  county  of  Albany,  he  has  this  day  been  duly 
brought  before  me,  one  of  the  justices  of  the  peace  of  the  county  of  Albany.  Now,  if 
the  said  M.  N.  shall  personally  appear  before  the  said  C.  W.  H.,  justice  of  the  peace  of 

the  town  of  ,  in  the  county  of  Schoharie,  who  issued  the  warrant  herein, 

at  his  office  on  the   day  of   ,  19 . . ,  at   o'clock  in  the 

forenoon  'on  that  day,  then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

Dated  this day  of  ,  19 . . . 

(Signatures.) 

COTJNTT  OF ss.: 

On  this day  of  ,  19 . . ,  before  me,  the  subscriber,  personally 

came  M.  N.,  R.  0.,  and  X.  Y.,  to  me  personally  known  to  be  the  same  persons  mentioned 
and  described  in  and  who  executed  the  foregoing  undertaking,  and  they  severally 
acknowledged  the  execution  thereof.  A.  M., 

Justice  of  the  Peace. 

CouNTT  OP ,  ss.: 

R.  O,  and  X.  Y.,  both  of  the  town  of  Knox,  in  said  county,  being  duly  sworn,  each 

for  himself  says  that  he  is  worth  the  sum  of  dollars  over  and  above  all 

debts,  which  he  owes  or  has  incurred  and  exclusive  of  property  exempt  from  levy  and 
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sale  on  escecution  and  that  liis  property  consists  of,  the  said  R.  O.'s  property  consists 

of,  a  farm  of  acres  in  the  town  of   ,  said  county.     The  said 

X.  Y.'s  property  consists  of  number  21   street,  in  the  city  of  Cohoes,  said 

county. 

^Signatures.) 
Subscribed  and  sworn  to  before  me  ) 

this  ....   day  of  ,  19 . . .   f 

A.  M., 
Justice  of  the  Pea<!e. 
[Code  of  Criminal  Procedure,  §  159.] 


No.  33.   TTndertaking  on  Adjonrnment  of  Examinatio*. 

State  or  New  York,  ] 


County  of  I 

An  information  having  been  laid  before  C.  W.  H.,  a  justice  of  the  peace  of  the  town 

of ,  in  said  county,  charging  C.  D.,  defendant,  with  the  crime  of , 

and  he  having  been  brought  before  said  justice  for  an  examination  of  said  charge,  and 
the  hearing  thereof  having  been  adjourned  to  the  day  of ,  19 . .  . 

Now,  we,  C.  D.,  defendant,  of  the  town ,  and  county  of ,  and 

N.    0.,   of   the   town   of    ,   and   county   of    ,   by   occupation 

a   ,  and  P.  E.,  of  the  town  of   ,  county  of   by 

occupation  a   ,  sureties,  do  hereby  jointly  and  severally  undertake  that 

the  said  C.  D.,  defendant,  shall  be  and  appear  personally  before  said  justice  to  be 
examined  for  the  crime  aforesaid,  and  shall  so  appear  during  such  examination;  and 
that  if  he  fail  to  perform  either  of  said  conditions  that  we  will  pay.  to  the  people  of 
the  State  of  New  York hundred  dollars. 

Dated  at ,  this day  of ,  19 . . . 

(Signatures.) 

(Add  aflSdavita  and  acknowledgments  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  192.] 


No.  34.   Bond  to  Grand  Jnry. 

[Omitted.     See  Form  No.  39.] 


State  of  Ne:w  Yobk,  ) 


No.  35.   Undertaking  for  tlie  Appearance  of  Witnesses. 

8«.: 


County  of t 

The  defendant  above  named  having  been  held  to  answer  for  the  crime  of 

on  the  evidence  of  P.  0.,  before  C.  W.  H.,  justice  of  the  peace  of  the  town  of 

said  county,  and  the  said  justice  being  satisfied  by  evidence  and  proof  on  oath,  that 
said  P.  O.  intends  to  depart  from  the  state,  and  not  to  appear  and  testify  at  the  trial 
of  this  cause,  and  that  there  is  reason  to  believe  therefrom  that  said  witness  is  an 
accomplice  in  the  commission  of  the  crime  charged,  and  the  said  justice  having  required 
an  undertaking  with  two  sureties  for  his  appearance. 

Now,  therefore,  we,  P.  O.,  principal,  and  A.  B.  and  E,  F.,  both  of  the  town  of 

in  said  county,  sureties,  do  hereby  jointly  and  severally  acknowledge  ourselves  indebted 

to  the  people  of  the  state  of  New  York  in  the  sum  of  dollars,  to  be  well 

and  truly  paid  if  default  shall  be  made  in  the  conditions  following: 
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The  condition  of  this  obligation  is  such  that  if  the  above  bounden  P.  O.  shall  appear 
and  testify  in  respect  to  the  charge  above  mentioned  at  the  next  court  to  be  held  in  and 

for  the  county  of ,  having  authority  to  inquire,  by  the  intervention  of  a 

grand  jury,  into  offences  triable  in  said  county  of  ,  and  shall  at  all  times 

render  himself  amenable  to  the  process  of  the  court,  then  this  obligation  to  be  void, 
else  to  remain  in  full  force  and  virtue. 

(Signatures.) 

Dated  this day  of  ,  19 . . . 

(Add  acknowledgment  and  affidavits  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  216.] 

No.  36.   Id. 

Know  all  men  by  these  presents:  That  I,  A.  B.,  am  firmly  held  and  bound  unto  the 
people  of  the  state  of  New  York  in  the  sum  of  one  hundred  dollars  for  which  payment 
well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors,  administrators  and 
assigns,  jointly  and  severally  by  these  presents. 

The  condition  of  this  obligation  is  such  that  if  the  said  A.  B.  shall  appear  as  a 
witness  upon  the  trial  of  a  certain  action  between  the  people  of  the  state  of  New  York 
and  C.  D.,  when  properly  summoned,  and  give  testimony  on  the  trial  of  said  action, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

Dated  this day  of ,  19 . . . 

(Signature.) 
(Add  acknowledgment  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  215.] 

No.  37.    Undertaking  of  Disorderly  Person,  Under  Subdivisions  1  and  2  of 

Section  899. 

WHEEBW.S,  on  the   day  of    19 . . ,  M.  N.  was  brought  before 

C.  W.  H.,  a  justice  of  the  peace  of  the  town  of in  the  county  of 

upon  a  warrant  issued  by  said  justice  upon  the  complaint  of  X.  Y.  charging  the  said 
M.  N.  with  being  a  disorderly  person  in  that  he  had  actually  abandoned  his  wife  and 
children  and  left  them  without  any  adequate  means  of  support,  and  without  provisions 
or  fuel  or  the  means  to  provide  themselves  with  the  same,  (or  state  the  facts  as  they 
are),  and  after  an  examination  touching  the  said  offence  by  said  justice  the  said 
M.  N.  was  by  said  justice  found  guilty  of  the  offence  in  said  complaint  alleged  and 
convicted  of  being  a  disorderly  person  in  that  he  haJd  abandoned  his  wife  and  children 
and  left  them  without  any  adequate  support,  and  the  said  justice  did  thereupon  require 
the  said  M.  N.  to  enter  into  an  undertaking  with  two  sureties  approved  by  said  justice 

in  the  sum  of dollars  that  the  said  M.  N.  will  pay  to  the  overseer  of  the 

poor  of  the  town  of weekly  for  the  space  of  one  year  the  sum  of 

for  the  support  of  his  wife  and  children. 

Now,  therefore,  we,  M.  N.  of  said  town,  defendant,  and  A.  B.  of  said  town,  by  occu- 
pation a   ,  and  C.  D.,  also  of  said  town,  by  occupation  a   , 

sureties,  do  jointly  and  severally  undertake  that  the  said  M.  N.  shall  pay  weekly  to 

the  overseer  of  the  poor  of  the  town  of in  said  county  the  sum  of 

dollars,  as  required  by  said  justice,  for  the  support  of  the  wife  and  children  of  the  said 
M.  N.,  or  in  default  of  such  payment  by  the  said  M.  N.,  that  we,  the  said  sureties,  will 

pay  said  weekly  sum  of dollars  to  said  overseer  of  the  poor. 

(Signatures.) 

(Add  acknowledgment,  affidavit  of  sureties,  and  approval  of  the  justice.) 

[Code  of  Criminal  Procedure,  §  901.] 
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No.  38.   In  Other  Cases. 

Know  all  men  hy  these  presents:    That  M.  N.  of  the  town  of  ,  county 

of   ,  defendant,  C.  D.  of  the  town  of   ,  said  county,  by  occu- 
pation a ,  surety,  and  E.  F.  of  the  town  of  ,  said  county,  by 

occupation  a  ,  are  jointly,  severally  and  firmly  held  and  bound  unto  the 

people  of  the  state  of  New  York  in  the  sum  of  dollars  for  which  payment, 

well  and  truly  to  be  made,  they  bind  themselves,  their  heirs,  executors  and  adminis- 
trators. 

Whereas,  On  the   day  of   ,  19..,  C.  D.  was  duly  convicted 

before  C.  W.  H.,  a  justice  of  the  peace  of  the  town  of   ,  said  county,  of 

being  a  disorderly  person,  in  that    (here  state  the  acts  of  which  he  was  convicted), 
and  the  justice  did  thereupon  and  upon  such  conviction  require  the  said  C.  T>.  to  enter 

into  an  undertaking  with  two  sureties  in  the  sum  of  dollars  for  the  good 

behavior  of  the  said  C.  D.  for  the  space  of  one  year. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said  C.  D.  will  be 
of  good  behavior  for  the  space  of  one  year  next  ensuing  the  date  hereof,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Dated  this day  of  ,  19 .  .  . 

( Signature. ) 

(Add  affidavit  and  acknowledgment  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  899,] 


No.  39.    Undertaking  on  Being  Held  to  Anstrer. 

State  of  New  Yoek,  | 

County  of   ( 

An  order  having  been  made  on  the day  of 19 . . ,  by  C.  W.  H., 

a  justice  of  the  peace  of  the  town  of  ,  said  county,  that  C.  D.  be  held  to 

answer  upon  a  charge  of  (here  state  the  charge),  upon  which  he  has  been  duly  admitted 

to  bail  in  the  sum  of    dollars;    Now,   therefore,  we,   C.   D.   of  the  town 

of   ,  said  county,  by  occupation   ,  the  defendant,  and  E.  F. 

and  H.  G.,  both  of  the  town  of ,  said  county,  by  occupation , 

sureties,  hereby  undertake  that  the  said  C.  D.  shall  appear  and  answer  the  said  charge 
in  whatever  court  it  may  be  prosecuted  and  shall  at  all  times  render  himself  amenable 
to  the  process  of  the  court,  and  if  convicted,  shall  appear  for  judgment  and  render 
himself  in  execution  thereof;  and  if  he  fails  to  perform  either  of  these  conditions  we 
will  pay  to  the  people  of  the  state  of  New  York  the  sum  of dollars. 

Dated  this day  of ,  19 . . . 

(Signatures.) 

(Add  affidavits  and  acknowledgment  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  568.] 


No.  40.  Undertaking  Upon  Re-commitment. 

State  of  New  Yoke,  1 
County  of   ( 

An  order  having  been  made  on  the day  of ,  19. .,  'by  the  court 

of  special  sessions  that  A.  B.  be  admitted  to  bail  in  the  sum  of dollars,  in 

an  action  pending  in  that  court  against  him,  in  behalf  of  the  people  of  the  state  of 
New  York  upon  an  information.     (Here  state  its  substance.) 
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We,  A.  B.,  defendant,  and  C.  D.,  surety,  of  the  town  of  ,  said  county, 

by  occupation  a ,  and  E.  F.  of  the  town  of ,  said  county,  by 

occupation  a  ,  sureties,  hereby,  jointly  and  severally,  undertake  that  tlie 

above-named  A.  B.  shall  appear  in  that  or  any  other  court  in  which  his  appearance  may 
be  lawfully  required,  upon  that  information,  and  shall  at  all  times  render  himself 
amenable  to  its  orders  and  process,  and  appear  for  judgment  and  surrender  himself  in 
execution  thereof;  or  if  he  fails  to  perform  either  of  these  conditions,  we  will  pay  to 
the  people  of  the  state  of  New  York  the  sum  of dollars. 

Dated  at  the  town  of ,  this day  of 19 . . . 

(Signatures.) 
(Add  affidavit  and  acknowledgment  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  605.] 


No.  41.    Undertaking  to  Appear  at  Special  Sessions. 

State  or  New  Yobk,  ) 
County  of   C 

A.  B.  having  been  duly  charged  before  C.  W.  H.,  a  justice  of  the  peace  of  the  town 
of ,  said  county,  with  the  offence  of  (designate  the  offence  generally), 

We,  the  undersigned,  undertake  jointly  and  severally  that  he,  said  A.  B.,  shall  appear 
thereon  from  time  to  time,  until  judgment,  at  a  court  of  special  sessions  in  the  said 

town  of   ,  competent  to  try  the  case,  or  that  he  will  pay  to  the  county 

off the  sum  of dollars. 

Dated  at  the  town  of ,  this day  of ,  19 . . . 

(Signatures.) 

(Add  affidavit  and  acknowledgment  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  738.] 


No.  42.   Undertaking  for  Support  of  Bastard. 

State  of  New  Yoek,  J 

County  of   | 

Know  all  men  by  these  presents:     That  we,  A.  B.,  defendant,  C.  D.  and  E.  F., 

sureties,  all  of  the  town  of   ,  said  county,  are  jointly  and  severally  and 

firmly  bound  to  the  people  of  the  state  of  New  York  in  the  sum  of dollars, 

to  be  well  and  truly  paid  if  default  shall  be  made  in  the  conditions  following: 

Whbbeas,  The  said  A.  B.  has  been  adjudged  to  be  the  father  of  a  bastard  child,  of 
which   Lucy  M.   is   about   to   be   delivered    (or   was   lately   delivered),   at   the   town 

of    ,  said  county.     The  condition  of  this  obligation  is  such   if  the  said 

A,  B.  shall  indemnify  the  said  town  of  ,  and  every  other  county,  town  or 

city,  against  any  expense  for  the  support  of  the  bastard,  or  of  its  mother  during  her 
confinement  and  recovery,  and  to  pay  the  costs  of  arresting  the  said  A.  B.,  and  of  any 
order  of  filiation  that  may  be  made,  then  this  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue. 

Dated  at  the  town  of ,  this day  of 19 . .  . 

(Signatures.) 

(Add  affidavit  and  acknowledgment  as  in  Form  No.  32.) 
[Code  of  Criminal  Procedure,  §  844.] 
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No.  43.  Id.;  Under  Subdivision  2  of  Section  844. 

State  of  New  Yoek,  ) 
County  of   ^**-' 

Know  all  men  ly  these  presents:    That  we,  A.  B.,  of  the  town  of ,  said 

county,  by  occupation  a  ,  defendant;    C.  D.,  of  the  town  of  , 

county   of    ,   by   occupation   a,    ,   and    E.    F.,   of    the   town 

of   ,  county  of   ,  by  occupation  a  ,  sureties,  are 

jointly,  severally  and  firmly  bound  to  the  people  of  the  state  of  New  York  in  the  sum 

of    dollars,  to  be  well  and  truly  paid   if  default   shall   be   made   in  the 

conditions  following: 

Whereas,  The  said  A.  B.  has  been  adjudged  to  be  the  father  of  a  bastard  child,  of 
which   Lucy   M.   Is   about   to   be   delivered    (or    was    lately    delivered)    at   the    town 

of ,  said  county. 

The  condition  of  this  obligation  is  such  that  if  the  said  A.  B.  shall  appear  at  the 
next  county  court,  to  be  held  in  and  for  the  said  county,  and  not  depart  the  said  county 
without  its  leave,  but  will  appear  and  answer  the  charge  at  the  next  county  court  of 
this  county  then  this  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue- 
Dated  at  the  town  of ,  this day  of ,  19 . .  . 

(Signatures.) 
(Add  affidavit  and  acknowledgment  as  in  Form  No.  32.) 


No.  44.   Undertaking  on  Adjonrnment  in  Bastardy  Case. 

State  op  New  York,  1 

County  of   5**" 

A.  B.,  having  been  duly  charged  upon  the  oath  of  Lucy  M.,  of  being  the  father  of 
a  bastard  child  of  which  she  is  pregnant  and  about  to  be  delivered,  and  the  said  A.  B. 
having  been  this  day  duly  arrested  and  brought  before  C.  W.  H.  and  J.  S.,  two  justicesi 

of  the  peace,  in  and  for  the  county  of  ,  and  in  the  town  of  , 

and   the  said  justices   having  convened   according  to   law   in   this   proceeding;     and, 
whereas,  the   said  A.   B.   requested  an  adjournment,   and   for   sufficient   reasons   said 

justices  have  decided  to  adjourn  all  further  proceedings  herein  until  the  day 

of  ,  19 . . ,  at  the  office  of  ,  in  the  town  of , 

in  said  county. 

We  hereby  undertake  jointly  and  severally  that  the  said  A.  B.  shall  appear  herein 
and  before  the  said  justices  from  time  to  time  and  at  the  time  and  place  aforesaid, 
and  not  depart  therefrom  without  the  leave  of  said  justices,  or  that  we  will  pay  to  th* 
people  of  the  state  of  New  York  the  sum  of dollars. 

Dated  this day  of  ,  19 . .  . 

( Signatures. ) 

(Add  affidavit  and  acknowledgment  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  849.] 


No.  45.   Undertaking  of  Parent,  etc. 

State  op  New  Yobk,  ) 

County  of   J*®"' 

Whereas,  complaint  having  been  heretofore  duly  made  before  C.  W.  H.,  a  justice 

of  the  peace  of  the  town  of ,  in  said  county,  that  A.  B.,  a  child  of  the  age 

of years,  residing  in  the  said  town,  was  on  the day  of  , 

19. .,  found  wandering  abroad  and  in  the  streets  and  lanes  of  the  incorporated  village 
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of  ,  a  truant,  without  any  lawful  occupation;    said  child  having  suflBcient 

bodily  health  and  mental  capacity  to  attend  the  public  school,  and,  whereas,  the  said 
justice  did  thereon  duly  cause  a  peace  ofBcer  to  bring  such  child  before  him  for  exam- 
ination, and  cause  C.  D.,  the  father  and  master  of  said  child,  to  be  summoned  to  attend 
such  examination.  And  on  such  examination  the  complaint  was  satisfactorily  estab- 
lished and  the  said  justice  required  the  said  C.  D.,  father  of  said  child,  to  enter  into 

an  engagement  in  writing  with  two  sureties  in  the  sum  of  dollars,  to  the 

(corporate  authorities  of  the  village)  that  he  will  restrain  such  child  from  so  wander- 
ing about,  will  keep  him  within  his  own  premises,  or  in  some  lawful  occupation,  and 
will  cause  him  to  be  sent  to  some  school,  at  least  four  months  in  each  year,  until  he 
becomes  fourteen  years  old. 

Now,  therefore,  we,  C.  D.,  E.  F.,  and  H.  G.,  all  of  the  town  of   ,  said 

county,  hereby  undertake  that  the  said  C.  D.  will  restrain  said  child  from  wandering 
about  the  streets  of  the  said  village,  a,  truant,  without  lawful  occupation;  will  keep 
him  within  his  own  premises  or  in  some  lawful  occupation,  and  will  cause  him  to  be 
sent  to  some  school  at  least  four  months  in  each  year  until  he  becomes  fourteen  years 
old;  or  if  he  fails  to  perform  either  of  these  conditions,  we  will  pay  to  (said  author- 
ities) the  sum  of dollars. 

Dated  this day  of  ,  19 . . . 

( Signatures. ) 

(Add  affidavit  and  acknowledgment  as  in  Form  No.  32.) 

[Code  of  Criminal  Procedure,  §  888.] 

No.  46.    Information  for  Misdemeanor. 

State  op  New   Yoek,  ) 

County  of    ( 

A.  B.,  being  duly  sworn,  says  that  he  resides  in  the  town  of   ,  in  said 

county ;   that  on  the day  of ,  19 . . ,  at  the  said  town  of 

one  C.  D.   did  unlawfully  and  knowingly  violate    laws  of  the  state  of 

New  York in  relation  to  in  that  he  did  ( here  state  all  the 

facts  and  circumstances  in  full  of  which  the  crime  consisted).  A.  B. 

Subscribed  and  sworn  to  before  me 

this  ....   day  of  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

No.  47.  Information  of  an  Affray. 

State  of  New  Yoek,  ) 

\  as. : 
County  of   j 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   said  county; 

that  on  the  day  of ,  19 . . ,  at  the  said  town  of  ,  in 

said  county,  C.  D.  did  with  force  and  arms  make  an  affray  by  fighting  with  E.  F.  in 

a  public  street   (or  public  highway,  or  public  place),  to  wit:     at    ,  by 

(here  state  all  the  facts),  against  the  peace  of  the  people  of  the  state  of  New  York, 

and  the  statute  provided  for  such  case. 

Subscribed  and  sworn  to  before  me 

this day  of ,  19  •  • 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  48.   Information  of  am  Assanit  and  Battery. 

State  of  New  York,  ) 

County  of   J**"" 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  on  the day  of  ,  19 . . ,  at  the  town  of  ,  in  said 

county,  C.  D.  did,  with  force  and  arms,  assault  this  deponent,  and  the  said  C.  D.  did 
then  and  there  beat,  wound  and  ill-treat,  without  cause  or  provocation,  this  deponent, 
by  (here  state  all  the  facts).  A.  B. 

Subscribed  and  sworn  to  before  me 

this  ....  day  of  ,  19... 

C.  W.  H., 
Justice  of  the  Peace. 


No.  49.    Information  in  Relation  to  Dog  Fighting. 

State  of  New  Yobk,  1 

County  of   J**' 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  on  the day  of  ,  19 . . ,  at  the  town  of  ,  in  said 

county,  C.  D,  did  willfully,  unlawfully  and  wickedly  encourage,  aid  and  assist  E.  F.  to 
keep  and  maintain  a  certain  place,  to  wit:  (here  name  and  describe  place),  or  to 
receive  money  for  the  admission  of  divers  persons,  to  a  certain  place  maintained  for 
the  purpose  of,  and  said  place  was  then  and  there,  by  the  aid  of  the  said  C.  D., 
unlawfully  kept  and  used  by  the  said  E.  F.  for  the  purpose  of  fighting  certain  bulla, 
cocks,  dogs,  bears  or  other  creatures,  to  wit:  (here  state  all  the  facts  and  circum- 
stances in  full).  A.  B. 

Subscribed  and  sworn  to  before  me, 

this  ....   day  of  ,  19... 

C.  W.  H., 
Justice  of  the  Peace. 


No.  50.   Information  Against  Keeper  of  Bawdy  Honse. 

State  of  New  Yobk,  1 

County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  the  premises  known   and   described   as   No street,   in   the   said   town 

of  ,  in  said  county,  were,  on  the day  of  ,  19 . . ,  kept. 

maintained  and  occupied  by  C.  D.  as  a  common,  ill-governed  and  disorderly  house,  and 
a,  common  bawdy  house  and  house  of  prostitution,  and  a  resort  for  common  prostitutes, 
drunkards,  idle,  vile,  dissolute  and  disorderly  men  and  women  who  are  in  the  practice 
of  drinking,  whoring,  rioting,  disturbing  the  peace,  using  loud  and  vile  language  at 
almost  all  hours  of  the  day  and  night,  to  the  nuisance  of  the  people  residing  in  the 
neighborhood  and  passing  thereby  (here  state  any  further  facts  within  the  knowledge 
of  deponent).  A.  B. 

Subscribed  and  sworn  to  before  me,  J 

this   ....  day  of ,  19...   ( 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  51.    Information  for  Bigamy. 

State  of  New  Yokk,  ) 
County  of   J®*- 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county. 

That  one  C.  D.  is  guilty  of  bigamy,  in  that  on  the day  of ,  19 , , , 

at  the  town  of  ,  in  the  said  county,  said  state,  did  marry  one  E,  F.,  and 

the  said  C.  D.  did  then  and  there  have  for  his  wife  the  said  E.  F.,  and  being  so  married 

he  did,  on  the day  of ,  19 . . ,  in  the  town  of ,  county 

oi  ,  willfully  and  feloniously  marry  and  take  as  his  wife  one  M.  N.,  and 

the  said  C.  D.  was  then  and  there  married  to  said  M.  N.,  the  said  C.  D.  being  then  a 
married  man  and  having  then  and  there  a  living  wife,  namely  E.  F. 

Subscribed  and  sworn  to  before  me,  J 
this  ....  day  of   ,  19 . . .   I 

C.  W.  H., 
Justice  of  the  Peace. 


Xo.  52.  Information  for  Assanltlng  an  Officer. 

State  op  New  Yoek,  ) 
County  of   C  **' "' 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  he  is  a  constable  in  the  town  of ,  said  county;  that  C.  D.,  in  the  said 

town,  and  on  the day  of 19. .,  with  force  and  arms,  unlawfully 

and  violently,  without  justifiable  or  excusable  cause,  did  assault,  beat,  and  wound  and 
use  personal  violence  upon  deponent  while  deponent  was  then  and  there  a  constable  of 
the  said  town  engaged  in  the  discharge  of  his  duty  as  such  constable,  and  the  said 
C.  D.  did  unlawfully  and  willfully  resist  the  deponent  in  the  discharge  of  his  duties  as 
such  constable  (here  state  any  other  fact  of  materiality)  against  the  peace  of  the 
people  of  the  state  of  New  York  and  the  form  of  the  statute  in  such  case  provided. 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this  ....  day  of   ,  19 . . .   f 

C.  W.  H., 
Justice  of  the  Peace. 


No.  53.    Information  for  Ferjnry. 

State  op  New  Yobk,  ) 

County  of   •  ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  said  county; 

that  on  the day  of  ,  19 . . ,  in  the  town  of  ,  in  said 

county,  a  certain  action  in  which  M.  N.  was  plaintiff  and  0.  P.  was  defendant,  was  tried 
before  J.  H.,  a  justice  of  the  peace  of  the  said  town,  that  upon  the  trial  of  said  action 
C.  D.  appeared  as  a  witness  for  the  plaintiff  and  was  then  and  there  duly  and  regularly 
sworn  by  the  said  justice,  that  the  evidence  he  should  give  in  the  said  action  should 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth;  and  that  upon  the  trial  of 
the  said  action  it  then  and  there  became  material  to  inquire  whether  (here  state  the 
evidence  which  it  is  claimed  was  false)  and  that  thereupon  the  said  C.  D.,  being  so 
sworn  as  a  witness  as  aforesaid,  did  then  and  there  on  the  trial  of  the  said  action 

45 
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falsely,  willfully  and  corruptly  swear  and  testify,  among  other  things  that  (here  repeat 
the  testimony  alleged  to  be  false ) ,  whereas  and  in  truth  and  in  fact  the  said  testimony 
was  not  the  truth,  but  absolutely  false,  whereby  the  said  C.  D.  did  then  and  there  will- 
fully and  knowingly  swear  falsely  and  commit  willful  and  corrupt  perjury. 

A.  B. 
Subscribed  and  sworn  to  before  me, 

this   ....   day  of  ,  19... 

C.  W.  H., 
Justice  of  the  Peace. 


Ifo,  54.   Information  for  False  Pretence. 

State  op  New  Yoek,  ) 

(  S3. ." 
County  of   I 

A,  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county 

That  C.  D.  on  the  day  of  ,  19 . . ,  at  the  town  of   , 

said  county,  with  intent  feloniously  to  cheat  and  defraud  deponent,  did  then  and  there 
feloniously,  unlawfully  and  designedly  represent  and  pretend  to  deponent  •{  here  state 
all  the  facts,  circumstances  and  writing,  if  any,  comprising  the  false  pretence),  and 
the  said  deponent  then  and  there  believing  the  said  false  pretences  so  made  by  the  said 
C.  D.  and  by  reason  thereof  was  induced  to  deliver  and  did  then  and  there  deliver  to 

the  said  C.  D.  (here  state  Uhe  property  delivered)  of  the  value  of dollars,  the 

property  of  deponent,  and  the  said  C.  D.  did  then  and  there  obtain  and  receive  the 
same  by  means  of  such  false  pretences  which  were  in  all  respects  utterly  false  and 
untrue  to  the  knowledge  of  said  C.  D.,  and  that  he  made  the  same  with  intent  felon- 
iously to  cheat  and  defraud  deponent,  and  that  he  did  by  the  means  of  such  false  pre- 
tences and  representations  feloniously,  unlawfully,  falsely,  knowingly  and  designedly 
receive  and  obtain  from  deponent  the  said  property  with  intent  feloniously  to  cheat  and 
defraud  deponent  of  the  same. 

A.  B. 
Suhscribed  and  sworn  to  before  me,  ) 

this   ....  day  of  ,  19 .  . .   ( 

C.  W.  H., 
Justice  of  the  Peace. 


No.  55.   Information  for  Arson,  First  and  Second  Degree. 

State  op  New  Yoek, 


County  of  ^**--" 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  in  the  night  time  of  the  day  of  ,  19. . ,  C.  D.  did  willfully 

and  feloniously  set  fire  to  or  burn  a  certain  dwelling  house,  to  wit,    (here  describe 

house)   in  the  town  of   ,  in  which  house  there  were  at  the  time  human 

beings,  to  wit,  (here  name  all  the  persons  who  were  in  the  house)  by  (here  describe  all 

circumstances  of  the  act),  and  that  C.  D.  is  guilty  of  arson degree. 

A.  B. 
Subscribed  and  sworn  to  before  me, 

this   ....  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  56.   Information  for  Arson,  Second  and  Third  Degree. 

State  op  New  Yobk,  ) 
County  of   (**■' 

A.  B.,  being  duly  sworn,  says  he  resides  in  tlie  town  of  ,  said  county; 

that  C.  D.  is  guilty  of  arson degree,  in  that  in  the time  of  the 

<iay  of   ,  19. . ,  in  the  town  of  ,  said  county,  C.  D. 

did  willfully  and  feloniously  set  fire  to  or  burn  a  shop,  warehouse  or  other  building, 
to  wit  (here  describe  building)  :  in  which  building  there  was  not  at  the  time  a  human 

being;  said   was  adjoined  to  or  was  within  the  curtilage  of  an  inhabited 

dwelling  house,  to  wit  (describe  location)  :  so  that  the  said  house  was  endangered  by 
such  firing;  in  that  said  C.  D.  did  feloniously  and  willfully  (here  describe  all  the 
circumstances  of  the  act). 


Subscribed  and  sworn  to  before  me, 
....  19... 
C.  \ 
Justice  of  the  Peace 


me,  1 
this day  of   ,  19...   f 

C.  W.  H., 


A.  B. 


No.  57.   Information  for  Larceny. 

State  op  New  Yoek,  ) 
County  of  ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  on  the   day  of  ,  19 . . ,  in  said  town  of  ,  said 

county,  divers  goods,  chattels,  money  and  property  of  deponent  of  the  kind,  description 
and  value  as  follows,  to  wit  (here  describe  goods  stolen  and  value  of  them  in  full)  : 
were  unlawfully,  willfully  and  feloniously  stolen  and  taken  and  carried  away  froin  the 
possession  of  deponent  by  one  C.  D.,  by  (here  give  all  knowledge  of  deponent  as  to  the 
manner  of  the  theft,  etc. ) . 

A,  B, 
Subscribed  and  sworn  to  before  me, 

this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 


No.  58.   Information  for  Burglary,  First  Degree,  and  Larceny. 

State  op  New  York,  ) 
County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  on  the day  of ,  19 . . ,  at  the  town  of  ,  in  said 

county,  C.  T).,  did  with  force  and  arms,  at  or  about  the  hour  of  twelve  o'clock  in  the 
night  time  of  the  same  day,  feloniously,  willfully  and  burglariously  break  into  and 
enter  the  dwelling  house  of  another,  to  wit,  of  one  E.  F.,  situate  in  said  town  (here 
describe  situation  of  house),  by  forcibly  bursting  and  breaking  an  outer  door  of  the 
said  dweling,  or  by  (describe  the  means  of  entry)  in  which  said  dwelling  house  there 
were  then  at  the  same  time  human  beings,  to  wit  (here  name  persons  who  were  in  the 
house) ;  with  intent  to  steal,  take  and  carry  away  (describe  property)  of  the  value  of 
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dollars,  of  the  goods,  chattels  and  property  of  the  said  E.  F.  in  the  said 

dwelling  house  then  and  there  being,  feloniously,  willfully  and  burglariously  did  steal, 
take  and  carry  away  by  (here  describe  the  manner  fully  in  which  the  crime  was  com- 
mitted). 

A.  B. 
jSubscribed  and  sworn  to  before  me,  ) 

this   day  of   ,  19 . . .  J 

C.  W.  H., 
Justice  of  the  Peace. 


No.  59.   Information  for  Refusing  to  Aid  an  Oflloer. 

State  op  New  Yobk,  ) 
County  of   C 

A.  B.,  being  duly  sworn,  aaya  he  resides  in  the  town  of  ,  said  county; 

that  on  the day  of  19 . . ,  at  said  town  of ,  in  said 

county,  C.  D.  did  willfully,  and  unlawfully,  disobey  the  command  and  request  of 
deponent,  he  being  at  the  time  a  constable  ( or  other  peace  officer  as  the  case  may  be )  of 

the  said  town  of ,  and  a  peace  officer  in  and  for  the  said  town  of , 

and  an  officer  duly  authorized  to  execute  criminal  process;  and  the  said  deponent 
having  as  such  officer,  then  and  there  commanded  and  requested  the  aid  and  assistance 
of  the  said  C.  D.  in  securing  and  conveying  to  the  common  jail  one  X.  Y.  of  the  said 

town  of ,  who  had  then  and  there  been  duly  arrested  by  the  said  deponent 

as  constable  (or  other  peace  officer)  as  aforesaid,  against  the  peace  of  the  people  of  the 
state  of  New  York,  and  the  form  of  the  statute  in  such  case  provided. 

A.  B. 
Subscribed  and  sworn  to  before  me, 

this   ....  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 


ITo.  60.   Information  for  Interfering  with  an  Offloer. 

State  of  New  Yobk,  ) 
County  of   C 

A.  B.,  being  duly  sworn,  says  that  he  resides  in  the  town  of    ,  said 

county;  that  he  is  a  constable  (or  other  peace  officer)  of  the  town  of ,  said 

county;  that  on  the day  of  ,  19 . . ,  at  the  tovni  of  , 

said  county,  C.  D.  did  with  force  and  arms,  unlawfully,  and  designedly,  forcibly  interfere 
with  deponent,  he  then  and  there  being  a  constable  (or  other  peace  officer)  of  the  town 

of  ,  said  county,  and  having  in  legal  custody  one  X.  Y.,  arrested  upon  a 

criminal  charge,  to  wit,  upon  the  charge  of  (here  state  the  charge)  committed  by  him, 
the  said  X.  Y.,  by  (here  state  particulars  regarding  the  nature  of  the  oflfence). 

A.  B. 

Subscribed  and  sworn  to  before  me,  ) 

this   day  of  ,  19 . . .  ( 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  61.   Information  for  Robbery,  in  the  First  Degree. 

State  of  New  Yobk,  J 
County  of   |**-' 

A.  B.,  being  duly  sworn  says  that  he  resides  in  the  village  of  ,  in  said 

town  and  county;  that  on  the  . .  v day  of ,  19 . . ,  C.  D.  committed  the 

crime  of  robbery  in  the  first  degree  by  unlawfully  and  forcibly  taking  from  the  person 
of  deponent,  and  against  deponent's  will,  a  gold  watch,  a  gold  chain,  and  a  pocketbook 
containing  fifty  dollars  in  money  and  valuable  papers,  all  of  which  was  the  property 

of  deponent;  that  said  crime  was  committed  on   street  in  said  village; 

that  said  C.  D.  was  at  the  time  of  such  taking  as  aforesaid  armed  with  a  revolver  with 
which  he  threatened  to  kill  deponent  if  he  made  resistance  to  such  taking  or  any  out- 
cry; and  that  deponent  was  thereby  intimidated  and  prevented  by  fear  from  resisting 
the  taking  of  his  said  property  from  his  person  by  the  said  C.  D. 

A.  B. 
Subscribed  and  sworn  to  before  me, 

this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

No.  62.   Information  for  Bnrglary  and  Larceny. 

State  of  New  Yobk,  1 

County  of   j 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  on  the   day  of   ,  19 . . ,  at  the  town  of   ,  said 

county,  C.  D.,  with  force  and  arms,  did  feloniously  and  burglariously  break  and  enter 
into  the  dwelling  house  of  deponent,  a  building  situate  in  the  said  town,  and  in  which 
were  divers  goods  and  valuable  things  then  and  there  kept  and  of  the  property  of  de- 
ponent, and  the  said  C.  D.  then  and  there  being,  and  there  feloniously  and  burglari- 
ously iid  break  and  enter  said  building,  and  did  steal,  take  and  carry  away  jewelry 

of  the  value  of dollars,  the  property  of  the  said  deponent. 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this   ....  day  of ,  19 . . .  j 

C.  W.  H., 
Justice  of  the  Peace. 


No.  63.   Information  for  Sednctlon. 

State  of  New  Yobk,  ) 

County  of   J 

A.  B.,  being  duly  sworn,  says  she  resides  in  the  town  of  said  County; 

that  on  the day  of  ,  19. .,  in  the  town  of  in  said 

county  C.  D.  did,  under  promise  of  marriage,  seduce  and  have  illicit  intercourse  with 
deponent,  she  the  said  deponent,  then  and  the*e  being  an  unmarried  female  of  previous 
chaste  character  (here  state  the  facts  fully  showing  the  promise  of  marriage,  seduction, 

etc. ) . 

A.  B. 

Subscribed  and  sworn  to  before  me, 

this   ....  day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  64.   Information  for  Forgery. 

■  State  of  New  Yokk,  ) 
County  of   i 

A.  B.,  being  duly  sworn,  aays  he  resides  in  the  town  of  ,  said  county; 

that  on  the   day  of    ,   19 . . ,  in  the  town  of   ,  said 

county,  C.  D.,  committed  the  crime  of  forgery,  in  that  with  intent  to  injure  and  de- 
fraud did,  feloniously  and  falsely  make  and  forge  a  certain  check  (a  copy  of  which 
is  here  set  out  or  describe  the  check) . 

A.  B. 
Subscribed  and  sworn  to  before  me,  ) 

this day  of  ,  19...  J 

C.  W.  H., 
Justice  of  the  Peace. 

No.  65.   Information  for  Assault  i^ith  a  Sbarp  Weapon. 

State  of  New  York,   1 
County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  on  the   day  of   ,   19 . . ,  in  the  town  of    ,  said 

county,  C.  D.  did  with  force  and  arms  willfully  and  feloniously  make  an  assault  upon 
deponent  with  a  certain  pitchfork,  the  said  pitchfork  being  then  and  there  a  sharp, 
dangerous  weapon  which  the  said  C.  D.  then  and  there  had  in  his  hand  and  he  did  then 
and  there  beat,  strike,  cut,  stab  and  wound,  with  intent  then  and  there  feloniously  to 
do  bodily  harm  to  deponent  without  justifiable  or  excusable  cause. 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this   ....  day  of  ,  19 . . .  f 

C.  W.  H., 
Justice  of  the  Peace. 


No.  66.   Information  for  Rape. 

State  of  New  Yobk,  ) 
County  of  C 

A.  B.,  being  duly  sworn,  says  she  resides  in  the  town  of  said  county; 

that  on  the day  of ,  19. .,  in  the  said  town  of ,  said 

county,  C.  D.  did  commit  an  assault  upon  deponent,  shen  then  and  there  being  a  woman 

of  the  age  of years,  and  he  did  then  and  there  forcibly  and  feloniously  and 

against  her  will  ravish  and  carnally  know  her  (here  describe  the  assault  fully.). 

A.  B. 

Subscribed  and  sworn  to  before  me, 

this   ....   day  of   ,  19. .. 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  67.   Information  for  Assault  with  Intent  to  Kill. 

State  of  New  Yobk,  ) 

County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  on  the day  of  ,  19 . . ,  at  the  town  of  ,  in  the 

Eiaid  county,  C.  D.  did  with  force  and  arms,  in  and  upon  the  said  deponent  then  and 
there  being,  feloniously  make  an  assault,  and  the  said  C.  D.,  with  a  certain  knife  which 
he  then  and  there  had  in  his  hand  and  being  then  and  there  a  deadly  weapon  (here 
describe  the  assault  fully). 

A.  B. 
Subscribed  and  sworn  to  before  me, 

this   ....  day  of   ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace 


No.  68.  Information  Against  Child  Begging,  etc. 

State  of  New  York,  | 

County  of   ^ 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  on  the day  of  ,  19 . . ,  in  the  town  of  ,  in  said 

county,  one  C.  D.,  a  child  of  the  age  of  years,  was  found  begging  for  alms 

and  asking  for  charity  from  house  to  house  in  the  said  town  of  ,  and  was 

found  begging  and  asking  for  alms,  as  aforesaid,  in  a  street,  highway  and  public  place 
of  said  town,  to  wit,  (here  describe  all  the  facts  and  circumstances  within  knowledge 
of  deponent). 

A.  B. 


Subscribed  and  sworn  to  before  me,  ) 

this   ....  day  of  ,  19 . . .  | 

C.  W.  H., 
Justice  of  the  Peace. 


No.  69.  Information  for  Search  Warrant. 

State  of  New  Yobk,  ) 

!  ss.  .* 
County  of   ) 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  said  county;' 

that  the  following  personal  property  (here  describe  property  fully)   is  in  the  possession 

of  C.  D.   at ;  that  the  said  C.  D.  holds  and  retains  said  property  with  the 

intent  to  use  it  as  a  means  of  committing  a  crime,  or  said  property  is  in  the  possession 

of  E.  F.,  to  whom  said  C.  D.  delivered  it  for  the  purpose  of  concealing  it,  or  preventing 

its  being  discovered;  that  all  the  facts  upon  which  this  affidavit  is  based  are  as  follows: 

(Here  state  all  the  facts  fully.) 

A.  B. 

Subscribed  and  sworn  to  before  me,  J 

this   day  of  ,  19 . . .   \ 

C.  W.  H., 
Justice  of  the  Peace. 

[See  Code  of  Criminal  Procedure,  §  792,  subd.  3.] 
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No.  70.  InfoTmation  for  Maiming. 

State  of  New  Yoek,  J 

County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  on  the  day  of ,  19 . . ,  in  the  town  of  ,  in  said 

county,  one  C.  D.,  did  then  and  there  feloniously,  maliciously,  and  intentionally,  and 
from  a  premeditated  design  on  his  part,  fracture  the  nose  of  deponent  (or  put  out  the 
eye,  or,  break  the  limb,  as  the  caes  may  be)  by  (here  state  in  full  all  the  particulars 
and  circumstances  attending  the  crime). 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this   ....  day  of   ,  19...   I 

C.  W.  H., 
Justice  of  the  Peace. 


No.  71.  Information  for  Receiving  Stolen  Goods. 

State  op  New  York,  ) 

County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  on  the  day  of  ,  19 . . ,  at  the  town  of  ,  in  the 

said  county,  C.  D.,  did  knowingly,  feloniously  and  willfully  receive  and  have  in  his 

possession    ( here  name  articles )   of  the  value  of   dollars  of  the  goods,  and 

chattels  of  deponent,  then  lately  before  feloniously  and  wickedly  stolen  from  the  said 
deponent,  the  said  C.  D.  well  knowing  that  the  said  goods  and  chattels  to  have  been 
feloniously  and  wickedly  stolen ;  that  the  facts  upon  which  this  affidavit  is  based  are  as 
follows :      ( Here  state  all  the  facts ) . 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this   ....  day  of   ,  19 . . .   ( 

C.  W.  H., 
Justice  of  the  Peace. 


No.  72.   Information  for  Iiarceny. 

State  op  New  York,  J 

County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  C.  D.  is  guilty  of  larceny,  in  that  on  or  about  the day  of , 

19. .,  at  the  town  of  ,  in  said  county,  C.  D.,  being  a  servant  or  agent  of 

deponent,  with  intent  to  deprive  deponent  of  his  property,  did  wickedly,  feloniously 
and  willfully  embezzle  and  convert  to  his  own  use,  without  the  assent  of  the  said 
deponent,  the  property  of  the  said  deponent,  viz.  (here  describe  property  in  full)  :  said 
property  had  come  into  possession  of  the  said  C.  D.  as  such  agent  or  servant  by  (here 
state  all  the  facts  and  circumstances). 

A.  B. 


Subscribed  and  sworn  to  before  me,  ) 

this   ....  day  of  ,  19 . . .  ( 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  73.   Information  for  Libel. 

State  of  New  Yokk,  ) 

County  of   J  **•  •' 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  on  the day  of  ,  19 . . ,  at  the  town  of  ,  in  said 

county,  C.  D.  did  falsely,  scandalously  and  maliciously  and  feloniously  make,  write 
and  compose  certain  scandalous,  false  and  libelous  writing  of,  concerning  and  against 
deponent,  to  the  effect  and  purport  following  (here  describe  the  writing  in  substance 
generally)  :  and  that  with  intent  and  design  to  disgrace  and  scandalize  the  said  de- 
ponent and  bring  him  into  contempt,  infamy  and  disgrace,  the  said  C.  D.  did  after- 
wards openly  deliver  and  publish  to  (here  name  persons  to  whom  the  said  writing  was 
shown  or  delivered)  the  said  false,  libelous  and  scandalous  (here  name  the  writing, 
book  or  document,  as  the  case  may  be ) ,  in  that  he  did  ( here  give  in  full  all  the  facts ) . 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this   ....  day  of ,  19 . . .   1 

C.  W.  H., 
Justice  of  the  Peace. 


No.  74.   Information  Against  Disorderly  Person  Under  Section  899, 

Subdivision  1. 

State  of  New  York,  1 

County  of   ( 

A.  B.,  being  duly  sworn,  says  she  resides  in  the  town  of  ,  said  county; 

that  she  is  the  wife  of  C.  D    of  the  said  town  of   ;   that  she  complains 

of  her  said  husband  of  being  a  disorderly  person,  according  to  section  eight  hundred  and 
ninety-nine  of  the  Code  of  Criminal  Procedure,  for  that  he  has  actually  abandoned  his 
wife  and  children  leaving  them  without  adequate  support,  and  has  left  them  in  danger 
of  becoming  a  burden  upon  the  public,  and  he  neglects  to  provide  for  them  in  accordance 
with  his  means.  Deponent  further  says  that  for  four  days  last  past  said  C.  D.  has 
actually  abandoned  his  family  without  leaving  them  adequate  support,  and  they  are 
in  danger  of  becoming  a  charge  upon  the  public,  and  that  such  family  is  not  possessed 
of  any  property  or  of  the  means  of  obtaining  support  and  maintenance  for  themselves 
without  the  aid  of  such  husband. 

A.  B. 
Subscribed  and  sworn  to  before  me,  | 

this   ....   day  of   ,  19...  \ 

C.  W.  H., 
Justice  of  the  Peace. 

[See  Code  of  Criminal  Procedure,  §  899,  subd.  1.] 


No.  75.   Information  Against  Disorderly  Person  TTnder  Section  899, 

Subdivision  Z. 

State  of  New  Yobk,  J 

County  of   j 

A.  B.,  being  duly  sworn,  says  that  she  resides  at  No street,  in  the 

town  of  ...  I in  said  county;  that  she  complains  of  her  husband  C.  D.,  of  Ihe 

said  town  of   ,  of  being  a  disorderly  person,  according  to  section   eight 

hundred  and  ninety-nine  of  the  Code  of  Criminal  Procedure,  for  that  he  threatens  to 
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run  away  and  leave  his  wife  and  children  to  become  a  burden  upon  the  public,  and  that 
such  family  is  not  possessed  of  property  or  of  the  means  of  obtaining  support  and 
maintenance  for  themselves  without  the  aid  of  such  husband. 

A.  B. 
Subscribed  and  sworn  to  before  me,  ) 

this day  of  ,  19 . . .  ( 

C.  W.  H., 
Justice  of  the  Peace. 


No.  76.   Information  Against  Disorderly  Person. 

State  of  New  Yokk,  ) 
County  of   f 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that   one   C.   D.   is   a   person   in   said   town   of    ,   who   pretends    to   tell 

fortunes,  and  where  lost  and  stolen  goods  may  be  found,  and  the  location  of  hidden 
treasures,  in  that  he  possesses  supernatural  gifts  and  powers,  and  to  the  end  and  effect 
that  he  extorts  money  by  (here  describe  in  full  all  the  facts  and  the  manner). 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this   ....  day  of  ,  19 . . .   C 

C.  W.  H., 
Justice  of  the  Peace. 

[See  Code  of  Criminal  Procedure,  §  899,  subd.  3.] 


No.  77.   Information  Against  Disorderly  Person. 

State  op  New  Yoek,  f 
County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  one  C.  D.  is  a  person  who  keeps  a  bawdy  house  in  the  said  town  of ; .  . . , 

in  said  county,  and  a  house  for  the  resort  of  drunkards,  tipplers,  gamblers,  prostitutes, 
habitual  criminals,  and  other  disorderly  persons,  in  that  he  (here  describe  all  the  facts 
and  circumstances). 

A.  B. 

Subscribed  and  sworn  to  before  me,  ) 

this   ....  day  of   ,  19 . . .   ( 

C.  W.  H.,  V 
Justice  of  the  Peace. 

[See  Code  of  Criminal  Procedure,  §  899,  subd.  4] 
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No.  78.   Information  Against  Disorderly  Person. 

State  op  New  Yoek,  ) 

County  of  I 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  .,  said  county; 

that  C.  D.  is  a  person  in  the  said  town  of ,  said  county,  who  has  no  visible 

and  lawful  profession  or  calling  by  which  to  support  and  maintain  himself,  but  who 
does  so  for  the  most  part  by  gaming,  in  that  he  (here  state  all  the  facts  and  cir- 
cumstances). 

A.  B. 
Subscribed  and  sworn  to  before  me,  ^ 

this   ....   day  of 19 . . .  J 

C.  W.  H., 
Justice  of  the  Peace. 

[See  Code  of  Criminal  Procedure,  §  899,  subd.  5.] 


No.  79.   Information  Against  Disorderly  Person. 

State  of  New  Yoek,  1 

}  ss. : 
County  of   I 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  one  C.  D.,  in  the  said  town  of  ,  in  said  county,  is  a  juggler,  common 

showman  and  mountebank,  who  exhibits  and  performs  for  profit  puppet  shows   (here 
describe  acts  complained  of). 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this day  of  ,  19 . . .  J 

C.  W.  H., 
Justice  of  the  Peace. 

[See  Code  of  Criminal  Procedure,  §  899,  subd.  6.] 


No.  80.    Information  Against  Vagrant. 

State  of  New  Yobk,  ) 

>  88.  .* 

County  of   ^ 

A   B     being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  one  C  D  who  is  now  in  said  town  is  a  vagrant  in  that  he  has  no  visible  means 
of  support,  lives  without  employment  (here  state  any  other  fact  to  show  that  he  is 
vagrant).  ^   ^ 

Subscribed  and  sworn  to  before  me, 

this   day  of  ,  19  ■  •  • 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  887.] 
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No.  81.    Information  for  Disorderly  Child. 

State  op  New  York,  J 

County  of   ( 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  C.  D,  is  a  disorderly  child,  that  he  has  deserted  his  home  without  any  cause  and 
is  keeping  company  with  prostitutes  and  drunkards  against  the  lawful  commands  of 

his  father,  that  he  is  of  the  age  of years  (here  state  other  facts  upon  which 

the  information  is  to  be  made). 

A.  B. 
Subscribed  and  sworn  to  before  me,  ) 

this   ....  day  of  ,  19 . . .   f 

C.  W.  H., 
Justice  of  the  Peace. 


No.  82.    Information  Against  Gambling;  Place. 

State  of  New  York,  ) 
County  of   f 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   ,  said  county; 

that  on  the   day  of   ,  19 . . ,  in  the  town  of    ,  said 

county,  and  at  the  present  time,  C.  D.  did  and  does  keep  a  room  (here  describe  it  par- 
ticularly, used  and  occupied  for  gambling,  to  wit,  here  describe  kind  of  gambling)  that 
said  C.  D.  did  and  does  now  knowingly  permit  the  said  room  to  be  used  for  gambling 
as  aforesaid,  and  that  he  is  the  owner  and  in  possession  of  said  room  and  premises. 

A.  B. 
Subscribed  and  sworn  to  before  me,  1 

this   ....   day  of   ,  19 .  . ,   f 

C.  W.  H., 
Justice  of  the  Peace. 


No.  83.   Information  for  Selling  Mortgaged  Chattels. 

State  op  New  Yore,  ) 

'  as. : 
County  of   C 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of   said  county; 

that  on  the  day  of  ,  19 . . ,  C.  D.  executed  and  delivered  to  de- 
ponent a  chattel  mortgage  upon  certain  personal  property,  to  wit   (here  describe  it), 

of  the  value  of    dollars.     That  afterwards  and  on   the    day  of 

,  19 . . ,  at  the  town  of  ,  in  said  county,  while  the  said  mort- 
gage was  a  lien  on  the  said  personal  property,  the  said  C.  D.  did  willfully,  maliciously 
and  unlawfully,  and  with  intent  to  defraud  deponent,  the  mortgagee  of  said  property, 
sell  the  wh61e  of  said  personal  property  so  mortgaged  as  aforesaid,  and  disposed  of  the 
same  without  the  knowledge  or  consent  of  deponent. 

A.  B. 

Subscribed  and  sworn  to  before  me,  1 

this day  of  ,  19 . . .   C 

C.  W.  H., 
Justice  of  the  Peace. 
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No.  84.   Imformation  for  Public  Intozicatioa. 

State  op  New  Yokk,  ) 

County  of   j**' 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  said  county ; 

that  he  is  a  constable  of  the  said  town  of ,  and  that  he  did  find  C.  D.  on 

t''e day  of  ,  19. .,  intoxicated  in  a  public  street,  viz.  (here  de- 
scribe place),  contrary  to  law. 

A.  B. 

iSubscribed  and  sworn  to  before  me,  ) 

this day  of ,  19 . . .  [ 

C.  W.  H., 
Justice  of  the  Peace. 

No.  85.   Information  for  Maliciong  MiscUef. 

State  op  New  Yoek,  ) 

County  of   J®*' 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  on  the day  of ,  19  •  • ,  one  C.  D.  did  willfully,  maliciously  and 

wantonly  injure  an  apple  tree  situated  on  a  private  ground  by  (here  state  fully  the 
cause  of  complaint). 

A.  B. 
Subscribed  and  sworn  to  before  me,  } 

this   day  of   ,  19 . . .   f 

C.  W.  H., 
Justice  of  the  Peace. 

No.  86.   Affidavit  to  Obtain  Search  Warrant. 

State  op  New  Yokk,  ) 

County  of   j**' 

A.  B.,  being  duly  sworn,  says  he  resides  in  the  town  of  ,  said  county; 

that  on  the  night  of  the day  of ,  19 . . ,  at  the  town  of , 

said  county,  certain  personal  property  (here  describe  it)  was  stolen  and  carried  away 
from  the  residence  of  deponent,  without  his  knowledge  or  consent  and  that  there  is 
probable  cause  for  suspecting  that  C.  D.  of  the  same  town  is  the  party  who  stole  and 
carried  away  said  property  and  now  has  it  in  his  possession  at  his  residence  in  the  said 
town  (here  state  fully  all  facts  showing  grounds  for  deponent's  belief). 

A.  B. 
Subscribed  and  sworn  to  before  me, 

this   ....  day  of   ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  793.] 

No.  87.   Searcb  Warrant. 

State  op  New  York,  1 

County  of   j'*"' 

In  the  Name  of  the  People  of  the  State  of  New  Yorh:  To  any  peace  officer  of  the 
county  of .' 

Proof  by  affidavit  having  been  this  day  made  before  me,  by  (here  name  every  person 
whose  affidavit  has  been  taken)  that  (stating  the  particular  grounds  of  the  applica- 
tion ) .     You  are,  therefore,  commanded  in  the  daytime   ( or  at  any,  time  of  the  day  or 
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night,  as  the  case  may  be,  according  to  section  eight  hundred  and  one)  to  make  imme- 
diate search  in  the  building  (here  describe  it)  for  the  following  property  (here  describe 
it)  and  if  you  find  the  same  or  any  part  thereof,  to  bring  it  forthwith  before  me  at  my 

office  in  the  town  of  ,  said  county. 

Dated  at  the  town  of ,  said  county,  on  the day  of , 

19... 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  797.] 


No.  88.  Affidavit  to  Inventory  on  Search  Warrant. 

I,  A.  B.,  the  officer  by  whom  this  warrant  was  executed,  do  swear  that  the  above 
inventory  contains  a  true  and  detailed  accoimt  of  all  the  property  taken  by  me  on  the 
warrant. 

A.  B. 


Subscribed  and  sworn  to  before  me,  ) 

this   ....   day  of  ,  19 .  . .   f 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  805.] 


No.  89.    Return  to  Search  'Warrant. 

I,  the  officer,  to  whom  this  warrant  was  delivered  for  execution,  do  hereby  certify 
that  I  did  on  this  day  of  ,  19. . ,  take  the  property  therein  de- 
scribed from  C.  D.  at  (here  describe  building  in  which  it  was  found)  under  and  by 
virtue  of  this  warrant,  and  an  inventory  has  been  taken  of  this  property,  which  is 
hereto  annexed. 

A.  B., 

Constable. 
Dated  this day  of ,  19 . . . 

[Code  of  Criminal  Procedure,  §  805.] 


No.  90.   Warrant  for  Disorderly  Person. 

State  op  New  York,  1 
County  of   ( 

In  the  Name  of  the  People  of  the  State  of  New  York:    To  any  peace  officer  of  the 
county  of ; 

Whereas,  information  has  this  day  been  duly  made  by  A.  B.,  of  the  town  of , 

in  said  county,  before  me,  C.  W.  H.,  one  of  the  justices  of  the  peace  of  the  town  of 

that  on  the day  of ,  19..,  at  the  town  of , 

in  said  county,  one  C.  D.,  was  and  is  a  disorderly  person  (here  state  all  the  facts  on 
which  the  complaint  is  based)  against  the  peace  of  the  people  of  the  state  of  New- 
York  and  the  form  of  the  statute  in  such  case  provided. 

We,  therefore,  command  you  forthwith  to  arrest  and  convey  the  body  of  the  said 
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C.  D.  and  bring  him  before  me  at  my  office  in  the  said  town  of ,  for  exam- 
ination, together  with  this  warrant  and  a  return  of  your  doings  indorsed  thereon  to 
answer  the  said  complaint,  and  to  be  dealt  with  according  to  law. 

Given  under  my  hand  at  the  said  town  of ,  in  said  county,  on  the 

day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  899.] 


No.  91.   Return  to  Warrant. 

By  virtue  of  the  within  warrant  I  have  arrested  the  within  named  C.  D.,  and  now 
have  him  before  the  magistrate  who  issued  this  warrant. 

Dated  this day  of  ,  19 . . . 

A.  B., 

Constable. 


No.  92.   Order  That  Arrest  May  Be  Made  on.  Sunday. 

I  hereby  order  and  direct  that  the  arrest  on  the  within  warrant  may  be  made  on 
Sunday  or  at  night. 

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  170.] 


No.  93.    Permission  to  Execute  Warrant  in  Another  County. 

This  warrant  may  be  executed  in  the  county  of  

Dated  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure.  §  156.] 


No.  94.    Commitment  for  Intoxication. 

State  of  New  York,  ) 

County  of   ( 

In  the  THame  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  of  the 
county  of and  to  the  keeper  of  the  common  jail  of  the  county  of ; 

Wheeeas,  C.  D.,  having  been  duly  arrested,  examined,  tried  and  convicted  before 

me,  a  justice  of  the  peace  in  the  town  of  ,  in  said  county,  of  having  been 

intoxicated  in  a  public  street  in  said  town,  contrary  to  law. 

And,  whereas,  I  did  thereupon  adjudge  and  determine  that  the  said  C.  D.  should  pay 

a  fine  of dollars  and  in  default  thereof  that  he  should  be  committed  to  the 

common  jail  of  said  county  for  the  term  of   day  unless  the  fine  shall  be 

sooner  paid. 

You  are  therefore  hereby  commanded  forthwith  to  convey  and  deliver  the  said  C.  D. 
into  the  custody  of  the  said  keeper  of  the  common  jail  of  said  county.     And  you,  the 
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said  keeper  of  said  common  jail,  are  hereby  commanded  to  receive  the  said  C.  D.  into 
your  custody  in  the  said  common  jail  of  said  county,  and  there  safely  keep  and  detaiii 

him  until  the  expiration  of  the  said   days,  unless  the  said  fine  be  sooner 

paid  or  he  be  otherwise  discharged  according  to  law. 

Given  under  my  hand,  at  the  town  of   ,  this   day  of   , 

19... 

C.  W.  H., 
Justice  of  the  Peace. 

No.  95.   'Warrant  for  Misdemeanor. 

State  op  New  Yoek,   ^ 

County  of   ( 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  in  the 
county  of -. 

An  information  having  been  made  before  me  under  oath  that  the  crime  of  

has  been  committed,  and  accusing  C.  D.  thereof.  You  are  therefore  commanded  forth- 
with to  arrest  the  said  C.  D.   and  bring  him  before  me   at  my   office   in   the   town 

of   ,  said  county,  or  in  case  of  my  absence  or  inability  to  act,  before  the 

nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  the  town  of ,  this day  of ,  19 . .  . 

C.  W.  H., 
Justice  of  the  Peace. 

Note:    (The  same  form  may  be  used  for  a  felony.) 

[Code  of  Criminal  Procedure,  §  164.] 

No.  96.   Warrant  for  Refusing  to  Obey  Subpoena. 

State  of  New  York,  ) 

County  of   ( 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  in  the 
county  of : 

You  are  hereby  commanded  to  attach  C.  D.  and  forthwith  bring  him  before  me,  a 

justice  of  the  peace  in  the  town  of   ,  said  county,  and  before  a  court  of 

special  sessions  held  by  me  in  said  town  at  my  office,  then  and  there  for  him  to  show 
cause  why  he  should  not  be  punished  for  refusing  to  obey  a  subpoena  duly  served  on 
him  as  a  witness  in  behalf  of  the  people  in  an  action  against  A.  B.,  pending  in  the 
same  court,  and  have  you  then  and  there  this  warrant. 

Given  under  my  hand  this day  of  ,  19 . .  . 

C.  W.  H., 
Justice  of  the  Peace. 

No.  97.    Warrant  Against  Vagrant. 

State  of  New  Yoek,  ] 

County  of   ( 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  of  the 
county  of : 

An  information  having  been  laid  before  me  this  day  on  oath,  that  one  C.  D.,  of  the 

town  of   ,  said  county,  has  no  visible  means  to  maintain  himself    (here 

stata  facts  justifying  issuing  of  warrant),  against  the  peace  of  the  people  of  the  State 
of  New  York. 
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You  are  therefore  commanded  forthwith  to  take  the  person  of  the  said  C.  D.  and 

bring  him  before    ,   in   the  town  of    ,   said   county,   with   this 

warrant,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  at ,  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 


No.  98.   Warrant  to  Commit  u.  Vagrant. 

State  of  New  York,  ^ 
County  of   f 

In  the  Name  of  the  People  of  the  State  of  New  York:     To  the  sheriff  of  the  count;/ 

of    and   to   the  superintendent   and   keeper   of   the  penitentiary   of    the 

county  of : 

Whebeas,  C.  D.,  having  been  duly  arrested,  examined,  tried  and  convicted  before  me, 
a  justice  of  the  peace  in  and  for  the  said  county,  upon  the  information  on  oatli  of 

A.  B.,  of  being  in  the  town  of ,  said  county,  on  the day  of , 

19. .,  a  vagrant  for  that  (here  state  the  grounds  of  conviction). 

And  the  said  justice  having  duly  informed  the  said  C.  D.  of  all  his  rights  and  of  the 
charge  against  him,  and  of  the  right  to  coimsel  in  every  stage  of  the  proceedings,  and 
from  the  evidence  given  on  the  said  examination  before  said  justice  the  said  justice  did 
find  said  C.  D.  to  be  guilty  and  a  vagrant,  and  he  was  duly  convicted  thereof  and  that 
he  was  and  is  a  vagrant  within  the  intent  and  meaning  of  the  statute;  and  it  was 
adjudged  and  determined  by  me  that  the  said  C.  D.,  being  an  improper  person  to  be 
sent  to  the  almshouse,  that  he  should  be  committed  and  confined  in  the  penitentiary 
of  the  county  of ,  for  the  term  of days,  at  hard  labor. 

Now,  therefore,  you,  the  said  sheriff,  are  commanded  forthwith  to  convey  and  deliver 
the  said  C.  D.  into  the  custody  of  the  said  superintendent  and  principal  keeper  of  tlie 
said  penitentiary.  And  you,  the  said  superintendent  and  principal  keeper  of  the 
said  penitentiary,  are  commanded  to  receive  the  said  C.  D.  into  your  custody,  into  the 

said  penitentiary,  for  the  term  of days,  at  hard  labor,  and  him  there  safely 

keep  until  the  expiration  of  said  term. 

Given  under  my  hand  at  the  town  of ,  this day  of 

19..  . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  892.] 


No.  99.    Warrant  of  Commitment  of  Disorderly  Person. 

County  of   \  ^^  . 

State  of  New  Yobk,  | 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  of  the 
county  of ,  and  to  the  sheriff  of  the  county  of ; 

Whereas,  C.  D.  was  brought  before  me,  a  justice  of  the  peace,  in  and  for  the  county 

of ,  on  the   day  of   ,  19 . . ,  having  been  duly  charged 

with  having  on  the   day  of   ,  19 . . ,  at  the  town  of   

(here  state  nature  of  charge  fully). 

Whebeas,  the  said  justice  duly  and  immediately  informed  the  said  C.  D.  of  the 
charge  against  him  and  of  all  his  rights,  including  the  right  to  the  aid  of  counsel,  and 
the  said  C.  D.,  having  then  and  there  pleaded  not  guilty,  was  duly  tried  upon  said 
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charge  by  the  said  justice  who  did  thereupon  hear  the  testimony  under  oath  of  (here 
state  witnesses)  and  in  defence  thereof  (here  state  witnesses)  and  after  hearing  such 
testimony  the  said  justice  did  find  and  determine  that  the  said  C.  D.  was  guilty  of  the 
said  charge,  and  he  was  thereupon  duly  convicted  thereof,  to  wit,  of  being  a  disorderly 
person  in  that  he  did  (here  state  all  grounds  of  conviction) . 

And,  whereas,  prior  to  such  conviction,  the  said  C.  D.  was  required  to  give  security 

by  a  written  undertaking  with  two  sureties  in  the  sum  of   dollars*  for  his 

good  behavior  for  the  space  of  one  year,  and  inasmuch  as  the  said  C.  D.  refused  to  give 
the  undertaking  required  as  aforesaid  the  said  C.  D.  was  duly  convicted  as  being  a 
disorderly  person  as  aforesaid. 

You  are  therefore  commanded  forthwith  to  carry  and  deliver  the  said  C.  D.  into  the 
custody  of  the  said  sheriff;  and  you,  the  said  sheriff,  are  herebj'  commanded  to  receive 
the  said  C.  D.  into  your  custody  in  the  common  jail  of  said  county,  and  there  him 

safely  keep  in  said  county  jail  for  the  term  of months  or  until  he  give  the 

said  security  required  as  aforesaid. 

Given  under  my  hand  at  the  town  of ,  this day  of , 

19... 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §§  901,  903.] 


No.  100.    'Warrant  of  Commitment  for  Failure  to  Give  Security  to  Support 

Wife  and  Children. 

(The  same  as  in  preceding  form  down  to  *  and  add:),  that  he  would  pay  to  the 

overseer  of  the  poor  of  the  town  of weekly  for  the  space  of  one  year  the 

sum  of  dollars  for  the  support  of  his  w-ife  and  children,  and  inasmuch  as 

the  said  C.  D.  did  not  give  the  required  undertaking,  he  was  duly  convicted  by  the 
said  justice  of  being  a  disorderly  person  as  aforesaid,  and  the  said  justice  having  duly 

made  and  filed  in  the  office  of  the  clerk  of  the  county  of   ,  the  record  of 

such  conviction  of  the  said  C.  D.,  you  are  therefore  commanded  forthwith  to  carry  and 
deliver  the  said  C.  D.  into  the  custody  of  the  said  sheriff;  and  you,  the  said  sheriff, 
are  hereby  commanded  to  receive  the  said  C.  D.  into  your  custody  in  the  common  jail 

of  said  county,  and  there  him  safely  keep  in  said  county  jail  for  the  term  of 

months,  or  until  he  give  the  security  required  as  aforesaid. 

Given  under  my  hand  at  the  town  of ,  this day  of 

19... 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  903.] 


No.  101.    Commitment  on  Warrant  for  Felony. 

The  within  named  A.  B.,  having  been  brought  before   me  under  this  warrant,   is 

committed  for  examination  to  the  sheriff  of  the  county  of   (This  is  to 

be  indorsed  upon  warrant  of  arrest.) 

Dated  this  day  of  19 . . . 

C.  W.  H., 
Justice  of  the  Peace, 
[Code  of  Criminal  Procedure,  §  193.] 
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No.  102.   Commitment. 

State  of  New  York,  1 
County  of   t 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  the  sheriff  of  the  county 
of : 

An  order  having  been  this  day  made  hy  me,  that  A.  B.  be  held  to  answer  to  the 
supreme  court  (or  county  court  where  there  is  a  grand  jury)  upon  a  charge  of  (here 
briefly  state  the  nature  of  the  crime).  You  are  commanded  to  receive  him  into  your 
custody,  and  detain  him  >until  he  be  legally  discharged. 

Dated  this day  of  ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  214.] 

No.  103.   Statement  and  Qnestions  to  Be  Pnt  by  Justice  to  the  Defendant. 

The  defendant,  when  brought  before  the  justice,  was  immediately  informed  by  the 
said  justice  as  follows: 

You  are  charged  with  the  crime  of  ,  and  you  have  the  right  to  the  aid 

of  counsel  in  every  stage  of  the  proceedings.  Do  you  require  counsel?  If  you  do,  you 
may  have  a  reasonable  time  to  obtain  one  (and  also  take  the  answer  of  the  defendant 
and  insert  it  here). 

[Code  of  Criminal  Procedure,  §§  188,  189.] 

No.  104.   Order  Granting  Bail. 

I  do  hereby  allow  and  admit  to  bail  the  above-named  defendant  in  the  above  action, 

and  I  do  hereby  fix  the  amount  of  bail  in  the  sum  of   dollars  with  two 

sureties. 

Dated  this day  of  ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Civil  Procedure,  §  575.] 


No.  105.   Order  for  Discbarge  on  Giving  Bail. 

To  the  sheriff  of  the  county  of : 

A.  B.,  who  is  detained  by  you  on  a  commitment  to  answer  a  charge  for  the  crime  of 
(designate  it),  having  given  sufficient  bail  to  answer  the  same,  you  are  commanded 
forthwith  to  discharge  him  from  your  custody. 

Dated  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  576.] 
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No.  106.    Subpoena. 

In  the  Name  of  the  People  of  the  State  of  New  York: 
To 

You  are  hereby  commanded  to  appear  before  C.  W.  H.,  a  justice  of  the  peace  of  the 

town  of ,  at  his  office  in  the  said  town,  on  the day  of , 

19 . . ,  at  nine  o'clock  in  the  forenoon,  as  a  witness  in  a  criminal  action  prosecuted  by 
the  People  of  the  State  of  New  York  against  C.  D.,  defendant  on  the  part  of  the  people 
(or  defendant,  as  case  may  be). 

Dated  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  612.] 

,  No.  107,    Subpoena  Daces  Tecum. 

In  the  Name  of  the  People  of  the  State  of  New  York: 
To   : 

You  are  hereby  commanded  to  appear  before  C.  W.  H.,  a  justice  of  the  peace  of  the 

town   of    ,  county  of    ,  at   his   office   in   the   said  town,   on 

the   day  of    ,   19 .  . ,  at   o'clock  in  the    noon,   as  a 

witness  in  a,  criminal  action  prosecuted  by  the  people  of  the  state  of  New  York,  against 
C.  D.,  defendant,  on  the  part  of  the  people  (or  defendant,  as  the  case  may  be),  and 
you  are  also  hereby  required  to  bring  with  you  the  following  (here  insert  description  of 
paper  or  book  required) . 

Given  under  my  hand  this day  of 19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §§  612,  613.] 

No.  108.  Return  of  Service  of  Subpoena. 

COUNTT  OF ,  ss.: 

I  do  hereby  certify  and  return  that  I  did  on  the day  of ,  19 . . , 

in  the  town  of    ,  said  county,  serve  the  within  subpoena   on   M.   N.,  by 

delivering  it  to  and  leaving  a  copy  thereof  with  him  and  at  the  same  time  showing 
him  the  original. 

Dated  this day  of ,  19 . .  . 

B.  0., 

Constable. 
[Code  of  Criminal  Procedure,  §  615.] 

No.  109.   Satisfaction  for  Misdenieanor> 

State  op  New  York,  1 

County  of   f 

I,  A.  B.,  of  the  town  of   ,  said  county,  do  hereby  acknowledge  that  I 

Ijave  received  the  sum  of  dollars  from  C.  D.,  the  above-named  defendant, 

in  full  satisfaction  for  the  injury  to  me,  complained  of  in  my  information  heretofore 
filed  (here  briefly  describe  offence  complained  of),  and  I  desire  that  no  further 
proceedings  be  had  against  said  C.  D. 

Dated  this day  of ,  19 . . . 

A.  B. 
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State  of  New  Yoek,  f 

County  of   ( 

On  this   day  of  ,  19 . . ,  before  me,  the  subscriber,  personally 

appeared  A.  B.,  to  me  personally  known  to  be  the  same  person  mentioned  in  and  who 
executed  the  foregoing  satisfaction,  and  he  duly  acknowledged  the  execution  thereof. 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  664.] 

No.  110.    Order  CompTomising  Misdemeanor. 

Upon  reading  and  filing  the  satisfaction  of  A.  B.,  duly  acknowledged  before  me  on 

the day  of  ,  19 . . ,  (here  state  substance  of  it)  I  do  hereby  order, 

that  on  payment  of  the  sum  of dollars,  that  all  proceedings  be  stayed  upon 

the  prosecution  of  the  said  complaint,  and  the  said  defendant  be  discharged. 

Dated  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  664.] 

Ko.  111.    Order  to  Discharge  Defendant  from  Custody. 

State  of  New  Yoek,  ] 

Coimty  of   ( 

In  the  Name  of  the  People  of  the  State  of  New  York :    To  the  sheriff  of  the  county 

of : 

Whereas,  C.  D.,  the  defendant  in  the  above  entitled  action,  who  was  duly  committed 

to  your  charge  on  the day  of ,  19 .  . ,  and  who  now  remains  under 

your  care,  has  duly  executed  an  acknowledgment  of  satisfaction  for  the  said   crime 

of 

Now,  therefore,  you  are  hereby  commanded  forthwith  to  discharge  the  said  C.  D. 
from  your  custody  in  said  jail,  unless  detained  upon  some  other  process. 

Dated  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  663.] 


No.  112.   Summons  to  Corporation. 

In  the  Name  of  the  People  of  the  State  of  New  York:    To  (here  name  the  corpora- 
tion) : 

You  are  hereby  summoned  to  appear  before  me,  at  my  office  in  the  town  of , 

county  of ,  on  the  day  of  ,  19. .,  at  nine  o'clock  in  the 

forenoon,  to  answer  a  charge  against  you  upon  the  information  of  A.  B.,  for  (here  set 
out  the  substance  of  the  information). 

Dated  at ,  this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  676.] 
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No.  113.  Notice  to  District  Attorney. 

To  M.  N.,  Esq.,  District  Attorney  of  the  county  of ; 

Sib  :    Please  take  notice,  that  the  undersigned  will,  on  the day  of , 

19. .,  apply  to  Hon.  J.  C,  county  judge  of  the  county  of ,  at  his  office,  in 

the  town  of  ,  said  county,  for  a  certificate,  that  a  charge  of  assault  in  the 

third  degree,  against  me  pending,  in  a  court  of  special  sessions,  in  the  town  of , 

said  county,  held  by  and  before  C.  W.  H.,  Esq.,  a  justice  of  the  peace  of  the  said  town, 
be  prosecuted  by  indictment,  and  that  I  be  admitted  to  bail  in  a  sum  then  and  there 
to  be  fixed  by  the  said  county  judge. 

Dated  this day  of ,  19. . . 

C.  D., 

Defendant. 

ICode  of  Criminal  Procedure,  §  57.] 


No.  114.  Affidairit  for  Removal. 

State  op  New  York,  ) 

County  of   C 

C.  D.,  being  duly  sworn,  says,  that  he  is  the  defendant  in  this  action;    that  on 

the   day  of    ,  19 . . ,  he  was  arrested  in  the  town  of    , 

county  of ,  upon  a  warrant  issued  by  G.  W.  H.,  a  justice  of  the  peace  of  said 

town,  and  was  charged  in  and  by  said  warrant  and  the  information  on  which  it  was 
issued  of  the  crime  of  assault  in  the  third  degree.     That  deponent  was  arraigned  before 

said  justice  on  the  same  day  and  obtained  an  adjournment  until  the    day 

of  ,  19. .,  for  the  purpose  of  obtaining  a  certificate  under  section  57  of  thp 

Code  of  Criminal  Procedure.  Deponent  further  says  (here  state  the  reason  upon  which 
the  certificate  is  asked ) . 

That  no  previous  application  has  been  made  for  such  certificate.  C.  D. 

Subscribed  and  sworn  to  before  me,  ) 

thiis   ....  day  of   ,  19 . . .   ( 

A,  M.  O., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  57.] 


No.  115.   Certificate  of  County  Jndge. 

COURT  OF  SPECIAL  SESSIONS. 


The  People  of  the  State 

of  New  York 

vs. 

C.  D. 


Upon  reading  and  filing  the  afiidavit  of  C.  D.,  verified  the day  of , 

19 . . ,  notice  of  this  motion  with  due  proof  of  service  thereof  on  M.  N.,  Esq.,  district 
attorney,  and  upon  hearing  J.  H.  in  support  of  said  motion,  and  M.  N.,  district  attorney, 
in  opposition  thereto. 

I  do  hereby  certify  that  it  is  reasonable  and  just  that  the  charge  against  the  defend- 
ant stated  in  the  information  and  warrant  herein  be  prosecuted  by  indictment,  and 
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I  do  hereby  order  that  said  defendant  be  admitted  to  bail  in  the  sum  of  

dollars  with  two  sufficient  sureties  to  appear  before  the  next  grand  jury  in  the  county 
of  

I  do  further  order  that  upon  the  defendant  giving  bail  as  herein  stated  and  fixed 
and  filing  this  certificate  with  the  magistrate  who  issued  the  said  warrant,  that  all 
proceedings  before  the  said  magistrate  be  and  the  same  are  hereby  stayed. 

Dated  this day  of  ,  19 . . . 


[Code  of  Criminal  Procedure,  §  57.] 


J.  C, 
County  Judge  of  county. 


No.  116.    Venire. 

State  op  New  York,  J 

County  of   y  " 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  constable  of  the 
county  of  : 

You  are  hereby  ordered  and  comma!nded  to  summon  the  persons  following  (here  state 
the  names  of  the  twelve  jurors  drawn)  as  jurors  in  a  criminal  action  between  the 
people  of  the  state  of  New  York  and  C.  D.,  defendant,  to  be  and  appear  before  the  court 

of  special  sessions  to  be  .held  in  and  for  the  town  of   ,  by  and  before  the 

undersigned  justice  of  the  peace,  at  his  office  in  the  town  of   ,  said  county, 

on  the day  of   ,  19 . . ,  at  nine  o'clock  in  the  forenoon.     Have  you 

then  and  there  this  order  with  a  certified  list  annexed  thereto  of  the  persons  upon  whom 
you  have  served  the  same,  and  stating  the  reason  if  you  shall  be  unable  to  serve  any  one 
or  more  of  said  persons. 

Dated  at this day  of  ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  703.] 


No.  117.   Retnrn  of  Venire. 

COTJNTT  OF ,  SS.: 

I  do  hereby  certify  that  I  served  the  annexed  venire  and  order  upon  the  following 
named  persons  (here  insert  their  names),  by  reading  or  stating  the  substance  thereof 
and  exhibiting  the  same  to  each  of  them. 

Dated  this day  of  ,  19. . . 

E.  F., 

Constable. 

No.  118.    Order  That  Prosecntor  Pay  tbe  Costs. 

COURT  OF  SPECIAL  SESSIONS,  COUNTY  OF  ,  TOWN  OF  


The  People  of  the  State 

of  New  York 

vs. 

C.  D. 


I  do  hereby  certify  that  I  find  that  the  prosecution  herein  was  both  malicious  and 
without  probable  cause,  and  having  so  found  I  do  hereby  order  the  prosecutor,  A.  B., 
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to  pay  the  costs  of  the  prosecution,  namely,  the  sum  of  . .  .'. dollars,  or  to  give 

satisfactory  security  by  written  undertaking  with  two  sureties  to  pay  the  same  to  the 
county  within  thirty  days  from  the  date  hereof. 

Dated  at  the  town  of ,  this day  of ,  19 . .  . 

C.  W.  H., 
Justice  of  the  Peace. 
[Code  of  Criminal  Procedure,  §  719.] 

No.  119.   Judgment  Against  Prosecutor  for  Costs. 

COURT  or  SPECIAL  SESSIONS,  COUNTY  OF  ,  TOWN  OF  


The  People  of  the  State 
of  New  York 

vs. 
.       C.  D. 


Whbkeas,  I  did  on  the   day  of   ,  19..,  duly  certify  upon  my 

minutes  of  this  court,  held  by  me,  that  the  prosecution  lierein  was  malicious  and  with- 
out probable  cause,  and  having  ordered  A.  B.,  the  prosecutor,  to  pay  the  costs  of  such 

proceedings,  viz.,  the  sum  of  dollars,  or  to  give  satisfactory  security,  under 

section  719  of  the  Code  of  Criminal  Procedure,  and  the  said  A.  B.,  having  failed  to 
pay  said  costs  or  to  give  the  required  security. 

I  do  render  judgment  herein  this  day  against  the  said  A.  B.  and  in  favor  of  the 

people  of  the  State  of  New  York,  for  the  sum  of  dollars,  being  the  costs  of 

said  proceeding. 

Dated  at  the  town  of ,  this day  of ,19... 

C.  W.  H., 
Justice  of  the  Peace  of  the  town  of  

[Code  of  Criminal  Procedure,  §  720.] 


No.  120.    Certificate  of  Conviction. 

COURT  OF  SPECIAL  SESSIONS,  COUNTY  OF  ,  TOWN  OF 


The  People  of  the  State 

of  New  York 

vs. 

C.  D. 


The  above  named  C.  D.,  having  been  brought  before  me,  the  undersigned,  a  justice  of 

the  peace  of  the  town  of  ,  said  county,  charged  with   (here  state  offence) 

and  having  thereupon  pleaded  not  guilty  and  demanded  a  jury,  and  having  been  there- 
upon duly  tried,  and  upon  such  trial  duly  convicted. 

It  is  adjudged  that  he  be  imprisoned  in  the  common  jail  of  the  county  of , 

days. 

Dated  at  the  town  of ,  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace  of  the  town  of  

[Code  of  Criminal  Procedure,  §  721.] 
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No.  121.   Certified  Copy  of  Certificate. 

COURT  OF  SPECIAL  SESSIONS,  COUNTY  OF  TOWN  OF 


The 

People  of  the  State 

of  New  York 

vs. 

C.  D. 

The  above  named  C.  D.,  having  been  brought  before  me,  the  undersigned,  a  justice  of 

the  peace  of  the  town  of    ,  said  county,   charged   with    (here   state  the 

offence)    and  having  thereupon  pleaded  not  guilty  and  demanded  a  jury,  and  having 
been  thereupon  duly  tried  and  upon  such  trial  duly  convicted.     It  is  adjudged  that  he 

be  imprisoned  in  the  common  jail  in  the  county  of , days. 

Dated  at  the  town  of ,  this day  of ,  19 . .  . 

C.  W.  H., 
Justice  of  the  Peace  of  the  town  of   

COTJNTT  OP ,  ss.: 

I  certify  that  I  have  compared  the  foregoing  with  the  original  certificate  made  and 
signed  by  me  as  a  court  of  special  sessions,  and  that  the  same  is  a  correct  copy  thereof 
and  transcript  therefrom,  and  of  the  whole  thereof. 

Witness  my  hand  this day  of  ,  19 . .  . 

C.  W.  H., 

Justice  of  the  Peace  of  the  town  of  

[Code  of  Criminal  Procedure,  §  725.] 

No.  122.    Affidavit  on  Appeal. 

COURT  OF  SPECIAL  SESSIONS,  COUNTY  OF  ,  TOWN  OF  


The  People  of  the  State 

of  New  York 

vs. 

C.  D. 


County  of  ,  ss.: 

C.  D.,  being  duly  sworn,  says  that  he  resides  in  the  town  of ,  said  county, 

and  is  the  defendant  in  the  above  entitled  action ;   that  on  the day  of , 

19.  .,  in  the  town  of   ,  said  county,  after  a  trial  by  and  before  a  court  of 

special  sessions  held  in  the  town  of   by  C.  W.  H.,  justice  of  the  peace,  he 

was  convicted  of  the  charge  of  assault  in  the  third  degree  and  sentenced  to  be  confined 
in  the  county  jail  of  said  county  for  the  term  of  six  months;  that  deponent  desires  to 
appeal  to  the  county  court  of  said  county  from  such  judgment  of  conviction  and 
sentence,  and  alleges  that  the  following  errors  were  committed  on  the  trial  of  said 
action  (here  set  out  all  the  errors  which  are  relied  upon  for  a  reversal  of  the  judg- 
ment; each  alleged  error  should  be  paragraphed  and  numbered). 
Subscribed  and  sworn  to  before  me, 

this   ....   day  of   ,  19... 

C.  W.  H., 
Justice  of  the  Peace  of  the  town  of 

[Code  of  Criminal  Procedure,  §  751.] 
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No.  123.   Undertaking  on  Appeal. 

COURT  OF  SPECIAL  SESSIONS. 


The  People  of  the  State 

of  New  York 

vs. 

C.  D. 


Whereas,  C.  D.  was  on  the   day  of   ,  19 . . ,  by  and  before  the 

court  of  special  sessions  held  in  the  town  of  ,  county  of  ,  by  and 

before  C.  W.  H.,  a  justice  of  the  peace  of  said  town,  convicted  of  the  crime  of  assault 
in  the  third  degree,  and  on  reading  and  filing  the  affidavit  of   said   C.  D.,   verified 

the day  of ,  19. .,  in  which  it  is  stated  certain  alleged  errors  were 

committed  by  said   court   of   special   sessions,   and   the   county   judge   of   the   county 

of- having  allowed  an  appeal  herein  from  said  judgment  of  conviction  to 

the  county  court  of  said  county; 

Now,  therefore,  we,  C.  D.,  principal,  and  W.  X.  and  R.  B.,  sureties,  do  hereby  jointly 
and  severally  undertake  that  the  said  C.  D.  will  abide  the  judgment  of  the  county 
court  upon  the  said  appeal,  or  that  we  will  pay  the  people  of  the  state  of  New  York 
the  sum  of dollars. 

Dated  this  day  of  ,  19. .  . 

(Signatures.) 

(Add  acknowledgment  and  affidavit  as  in  Form  No.  32.) 

I  hereby  approve  the  foregoing  undertaking  both  as  to  its  form  and  the  sufficiency 
of  the  sureties. 

Dated  this day  .of ,  19 . . . 

J.  C, 
County  Judge. 
[Code  of  Criminal  Procedure,  §  753.] 


No.  126.   Application  hj  Overseer  of  the  Poor  for  an  Examination  as  to 

Charge  of  Bastardy. 

State  of  New  York,  ) 
County  of   ( 

To  0.  W.  B.,  a  Justice  of  the  Peace  in  and  fdr  the  county  of : 

Lucy  M.,  being  pregnant  with  child  which  is  likely  to  be  born  a  bastard,  and  to 

become  chargeable  to  the  town  of    ,   in   said   county,   the   undersigned,  an 

overseer  of  the  poor  of  the  town  of   ,  N.  Y.,  where  the  said  Lucy  M.  now 

is,  hereby  makes  an  application  to  you,  pursuant  to  section  840  of  the  Code  of  Criminal 
Procedure,  to  inquire  into  the  facts  of  the  case. 

Dated  at ,  this day  of ,  19. . . 

[Signed]         X.  Y. 

[Code  of  Criminal  Procedure,  §  840.] 
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ITo.  127.  Examination  ot  the  Mother  o£  a  Bastard  Before  Its  Birth. 

State  of  New  York,  1 

County  of   J**"' 

The  voluntary  examination  of  Lucy  M.  of  the  town  of   ,  in  said  county 

of  ,  taken  in  writing  on  oath  before  me,  C.  W.  H.,  a  justice  of  the  peace  of 

said  county,  at ,  on  the day  of  ,  19 . .  . 

The  said  Lucy  M.,  being  duly  sworn,  deposes  and  says,  that  she  is  now  with  child, 

and  has  been  so  for  about months  last  past;    that  she  is  now,  and  for  one  year 

last  past  has  been,  an  unmarried  woman;   that  said  child  is  likely  to  be  born  a  bastard, 

and  to  become  chargeable  to  and  a  burden  upon  the  said  county  [or  town] .     If ; 

and  that  C.  D.  of ,  in  said  town  of ,  in  said  county,  is  the  father 

of  such  child.  [Signed]         Lucy  M. 

Subscribed  and  sworn  to  before  me,  J 

this  ....   day  of   ,  19 . . .   f 

C.  W.  H., 
Justice  of  the  Peace  of  the  town  of 

[Code  (Jf  Criminal  Procedure,  §  841.] 


No.  128.   IVarrant  for  the  Arrest  of  a  Putative  Father. 

State  op  New  Yoek,  ) 

County  of   J**' 

In  the  Name  of  the  People  of  the  State  of  New  York:    To  any  peace  officer  of  the 
county  of  : 

Whebeas,  upon  application  of  X.  Y.,  an  overseer  of  the  poor  of  the  town  of 

in   said   county,  duly   made  to  me,   C.   W.   H.,   a   justice   of   the   peace   of   the   town 

of ,  in  said  county,  and  by  examining  Lucy  M.  of  said  town  of  , 

I  have  ascertained  that  the  said  Lucy  M.  is  now  pregnant  of  a  child  likely  to  be  born 
a  bastard  and  to  be  a  charge  against  the  said  town,  and  that  C.  D.  of  the  town 
of ,  in  said  county,  is  the  reputed  father  of  said  child. 

Now,  therefore,  you  are  hereby  commanded  forthwith  to  arrest  the  said  C.  D.  and 

bring  him  before  me  at  my  office  in  the  town  of   ,  in  said  county,  for  the 

purpose  of  having  an  adjudication  as  to  the  affiliation  of  the  bastard. 

Dated  at  the  town  of ,  this day  of ,  19. . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  841.] 

No.  129.    Subpoena  in  Bastardy  Case. 

State  of  New  Yoek,  f 

County  of   C 

In  the  Name  of  the  People  of  the  State  of  New  York:    To  A.  B.  and  L.  M.: 

You  are  hereby  commanded  that  you  and  each  of  you  personally  appear  before  me 

at  my  office  in  the  town  of ,  in  said  county,  on  the day  of , 

19 . . ,  at  nine  o'clock  in  the  forenoon  of  that  day,  to  give  evidence  in  respect  to  the 
father  of  the  child  likely  to  be  born  a  bastard  of  which  Lucy  M.  is  now  pregnant. 

Dated  at  the  town  of ,  this day  of ,  19. .  . 

C.  W.  H, 
Justice  of  the  Peace. 
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No.  130.   Order  of  Filiation. 


The  People  of  the  State 

of  New  York 

vs. 

C.    D.,    Defendant. 


State  of  New  York,  ) 

County  of   ( 

Whereas,  we,  the  undersigned,  justices  of  the  peace  of  the  town  of  in 

said  county,  have,  in  pursuance  of  the  statute,  upon  the  application  of  X.  Y.,  overseer 

of  the  poor  of  the  town  of    ,  N.  Y.,  duly  associated   for   the   purpose  of 

inquiring  into  the  charge  and  determining  concerning  a  certain  bastard  child  of  which 

Lucy  M.  of  the  town  of  ,  N.  Y.,  is  pregnant,  and  of  which  child  C.  D.,  said 

defendant,  is  alleged  to  be  the  father ; 

And  WHEEEii^s,  we  have  duly  examined  the  said  Lucy  M.  on  oath  in  the  presence  of 
the  said  defendant,  in  respect  to  said  charge,  and  have  also  heard  all  testimony  to  us 
oflFered  in  relation  thereto,  as  well  on  the  part  and  behalf  of  the  said  overseer  of  the 
poor  as  of  the  said  C.  D.,  defendant,  whereby  it  appears  that  the  said  Lucy  M.  is 
pregnant  of  a  child  likely  to  be  born  a  bastard,  which  is  chargeable  to  the  town 
of ,  N.  Y.,  and  that  the  said  defendant,  C.  D.,  is  the  father  of  said  child. 

We,  therefore,  upon  examination  of  the  matter  and  inquiring  into  said  charge,  and 
upon  hearing  the  testimony  as  aforesaid,  do  adjudge,  determine  and  certify  that  he 
the  said  defendant  C.  D.  is  the  father  of  the  said  bastard  child,  and  thereupon  we 
order,  that  said  C.  D.,  defendant,  pay  to  the  said  overseer  of  the  poor  of  the  town 

of  ,  N.  Y.,  for  the  support  of  said  bastard,  the  weekly  sum  of   

dollars. 

And  it  appearing  to  us,  and  we  finding  the  said  Lucy  M.  to  be  indigent,  we  determine 
and  order  that  said  defendant  C.  D.  pay  to  said  overseer  for  the  support  of  the  said 

Lucy  M.  during  her  confinement  and  recovery  therefrom  the  sum  of  dollars, 

and  in  case  the  said  bastard  child  shall  die,  that  said  defendant  pay  the  necessary 
funeral  expenses.     And  we  do  hereby  certify  the  reasonable  cost  of  arresting  the  said 

defendant,  and  the  ordei-  of  filiation,  at  the  sum  of  dollars  and  

cents. 

Given  under  our  hands  at  the  town  of ,  N.  Y.,  this  day  of ,  19. .. 

C.  W.  H.  and  J.  H., 
Justices  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  850.] 


No.  131.   Warrant  of  Commitment  of  Father  of  Bastard. 

State  op  New  Yoek,  1 

County  of   ( 

The  People   of   the   State   of   'New   York:      To    any   peace    officer   of   the   county 

of ,  and  to  the  keeper  of  the  common  jail  of  the  county  of  , 

O  r  eet  in g  : 

Whereas,  by  an  order  of  filiation  duly  made  the  day  of  19 . . , 

by  C.  W.  H.  and  J.  H.,  two  of  the  justices  of  the  peace  of  the  town  of  ,  in 

said  county,  C.  D.  is  adjudged  to  be  the  father  of  a  bastard  child  of  which  Lucy  M.  of 
the  town  of ,  N.  Y.,  is  pregnant,  which  said  child  is  chargeable  to  the  town 
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of ,  N.  Y.,  which,  said  order  of  filiation  was  duly  made  after  due  examination 

upon  application  by  X.  Y.,  overseer  of  the  poor  of  the  town  of ,  N.  Y. 

And  Whereas,  by  the  said  order  the  said  C.  D.  was  further  directed  to  pay  to  the 

overseer  of  the  poor  of  the  town  of aforesaid  the  sum  of dollars 

weekly  for  the  support  of  said  bastard  child ;    and  also  the  sum  of dollars 

directed  to  be  paid  by  the  said  C.  D.  for  the  support  of  the  said  Lucy  M.  during  her 
confinement  and  recovery,  she  being  found  to  be  indigent;  and  in  case  said  bastard 
child  shall  die,  that  the  said  C.  D.  pay  the  necessary  funeral  expenses,  and  in  and  by 
said  order  the  reasonable  cost  of  arresting  the  defendant  C.  D.,  and  of  the  order  of 
filiation  were  certified  at  the  sum  of dollars  and cents ; 

And  Whebeas,  the  said  C.  D.  was  present  at  the  making  of  such  order  of  filiation, 
which,  together  with  all  the  other  proceedings,  was  by  said  justices  reduced  to  writing 
and  subscribed  by  them,  and  the  said  C.  D.  was  required  by  them  to  pay  the  said  costs, 
and  enter  into  an  undertaking,  with  sufiicient  sureties,  to  be  approved  by  them, 
according  to  section  851  of  the  Code  of  Criminal  Procedure  of  the  State  of  New  York, 
in  the  sum  of dollars ; 

And  Whereas,  the  said  C.  D.  has  neglected  to  pay  such  costs  and  to  enter  into  such 
undertaking  as  aforesaid. 

These  are  therefore  to  command  you,  the  said  peace  officer,  to  take  the  said  C.  D. 
and  convey  and  deliver  him  to  the  keeper  of  the  common  jail  of  the  county  of , 

And  you  the  said  keeper  are  hereby  commanded  to  receive  the  said  C.  D.  into  your 
custody  in  said  jail  and  there  safely  keep  him  until  he  be  discharged  by  the  county  court 

of  the  county  of or  pay  said  costs  and  deliver  an  undertaking  as  prescribed 

by  section  851  of  the  Code  of  Criminal  Procedure. 

Given  under  our  hands  at  the  town  of the day  of 19 . .  . 

C.  W.  H.  and  J.  H. 
Justices  of  the  Peace. 

[Code  of  Criminal  Procedure,  §§  852,  853.] 


No.  132.   Warrant  for  Commitment  of  Mother  Refusing  to  Disclose  Father. 

State  op  New  Yokk,  ) 

County  of   ^ 

In  the  Name  of  the  People  of  the  State  of  New  York:  To  any  peace  officer  of  tha 
county  of ,  and  to  the  keeper  of  the  common  jail  of  said  county: 

Whereas,   complaint   has   been   made   before   us   that   one   Lucy   M.    of   the   town 

of  aaid  county,  was  delivered  of  a  bastard  child   on   the    day 

of   19..    which  is  likely  to  become  a  charge  upon  said  town.     And  when 

she  was  brought  before  us,  she  refused  and  still  refuses  to  disclose  the  name  of  the 
father  of  said  bastard  child,  although  now  sufficiently  recovered  from  her  confinement. 

You  are,  therefore,  commanded  forthwith  to  convey  and  deliver  the  said  Lucy  M. 
into  the  custody  of  the  said  keeper;  and  you,  the  said  keeper,  are  hereby  commanded 
to  receive  the  said  Lucy  M.  into  your  custody  in  said  jail,  and  there  safely  keep  her 
until  she  shall  testify  and  disclose  the  name  of  the  father  of  said  child,  or  until 
otherwise  discharged  according  to  law. 

Given  under  our  hands  at  the  town  of this day  of ,  19 . . 

C.  W.  H.  and  J.  H. 
Justices  of  the  Peace, 

[Code  of  Criminal  Procedure,  §  866.] 
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No.  133.   Indorsement  to  Be  Made  on  'Warrant  When  Ezecnted  in  Another 

County. 

COtJNTT  OF   ,  ss.: 

Due  and  sufSeient  proof  under  oath  having  been  made  before  me,  C.  W.  H.,  a  justice 

of  the  peace  in  the  county  of ,  that  the  name  of  J.  H.,  purporting  to  be  the 

signature  of  J.  H.,  subscribed  to  the  within  warrant,  is  in  the  handwriting  of  said 
J.  H.,  the  within  named  justice  of  the  peace,  and  I  do  hereby  authorize  the  arrest  of 
the  within  named  C.  D.  in  said  county  of 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace. 

[Code  of  Criminal  Procedure,  §  843.] 

No.  134.  Information  Against  Vagrant  Child. 

State  of  New  Yoek,  J 

County  of   ^**'"" 

A.  B.,  being  duly  sworn,  says  that  he  resides  at  No ,  street,  in 

the  city  of and  that  C.  D.  is  a  child  between  the  ages  of  five  and  fourteen 

years,  to  wit:    of  the  age  of  nine  years,  having  sufficient  bodily  health  and  mental 

capacity  to  attend  the  public  schools,  and  that  on  the day  of  , 

19. .,  in  the  city  of  ,  the  said  C.  D.  was  found,  during  the  school  hours, 

wandering  abroad  in  the  streets  of  the  city  of  ,  a  truant,  without  lawful 

occupation,  in  that  [describe  acts  and  circumstances]. 

A.  B. 

Subscribed  and  sworn  to  before  me, 

this   day  of  ,  19.  .. 

C.  W.  H., 

Justice  of  the  Peace  [or  Police  Justice]. 
[Code  of  Criminal  Procedure,  §  887,  subd.  8.] 

No.  135.    Summons  to  Parent  or  Vagrant  Child. 

State  op  New  Yokk,  1 

County  of  j**'"' 

In  Name  of  the  People  of  the  State  of  New  York:    To  E.  P.,  parent  of  G.  D.: 

Whereas,  complaint  and   information  upon  oath  has  been  duly  made  before  me, 

C.  W.  H.,  a,  justice  of  the  peace  [or  police  justice]  of  the  city  of ,  in  said 

county,  by  A.  B.  of  said  city,  that  on  the day  of ,  19 . . ,  said  C.  D., 

a  child  of  the  age  of  nine  years,  and  who  is  of  sufficient  bodily  health  and  mental 
capacity  to  attend  the  public  schools,  was  found,  during  school  hours,  wandering  about 
the  streets  of  said  city,  a  truant,  without  lawful  occupation,  and 

Whebeas,  I  have  caused  the  said  C.  D.  to  be  arrested  and  is  now  held  in  custody 
awaiting  examination  upon  said  charge,  which  said  examination  will  be  held  before 
me,  the  said  justice  of  the  peace  [or  police  justice],  at  my  office  in  said  city,  on 
the day  of ,  19. .,  at  . . . .  o'clock  in  the  forenoon  [or  afternoon]. 

You  are  hereby  summoned  and  required  to  be  present  at  said  examination  at  said 
time  and  place. 

Dated  this day  of ,  19 . . . 

C.  W.  H., 
Justice  of  the  Peace  [or  Police  Justice]. 

[Code  of  Criminal  Procedure,  §  888.] 
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price  agreed  upon  488 

services       489 

by  parent  for  infant's  services 489 

board  and   lodging    490 

against  maker   and   indorser 490 

by  employee  for  being  discharged 491 

against  buyer  for  refusing  to  accept  goods 491 

for  not  delivering  goods  bought 492 

warranty  of  soundness  of  horse 492 

conversion   493 

trespass    493 

replevin ,..  493 

mechanic's  lien    . - 494 

foreclosure  of  chattel  mortgage  494 

joinder  of  causes  of  action -. 377 

may  be  oral 296 

security  for  peace,  form  of 687 

servant  or  apprentice,  against 675 

service  of  verified   291 

service  with  summons  in  certain  courts 427 

sufficiency  of  297 

verification  of   302,  377 

Compoundnig  Crime 

forms  for   ,  .   724,  725 

consideration  for  chattel  mortgage 150 

contract  for    47 

Compromise 

as  consideration  ,37 

crimes,  of  627 

offer  of  judgment   296 

Conditional  Sale 

chattel  mortgage  distinguished   135 

Confession 

judgment,  of  22,  394 

jurisdiction   of   justice    22,  359 

forma  for : 507 

receipt  of  evidence  of,  in  criminal  cases 607 

Consent 

eflfect  of,  on  jurisdiction 8 

Consideration 

affection    37 

compromise  of  disputed  claim 37 

contracts,  of       35-39 

forbearance       , 36 
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Consideration — Continued  page 

promise  to  do  what  one  is  obligated  to  do 35 

promise  to  marry   37 

mutuality  of  promises   , 38 

negotiable  instruments,  of    106 

presumption  from  seal   32,  272 

presumption  of 256 

Conspiracy 

evidence  on  trial  for 607 

Constables 

action  against,  for  money  collected  under  execution 400 

arrest  under  a  warrant 588,  589 

attachment   for   witness    308 

delivery  of  chattel  replevied 374 

disposition  of  stolen  property 629 

exceeding  authority  executing  search  warrant 653 

executions 397 

execution  of  papers  by 636 

commitment   in  special   sessions 636 

coroner's  warrant  of  arrest 647 

requisition  in  replevin  373 

search  warrant    651 

venire , 390 

warrant   586 

warrant  against  strays 413 

warrant  of  attachment   370 

execution  on  foreclosure  of  mechanic's  lien . , 325 

failure  to  return  execution  399 

fees  of        454 

in  criminal  cases   556,  638 

forms 691 

execution  of  warrant  of  arrest 691 

return  to  search  warrant 718,  719 

proof  of  service  of  summons 481 

return  of  service  of  criminal  suppoena 724 

return  to  criminal  venire 727 

indorsement  of  levy  under  execution 398 

keeping  jury    393 

levy  and  sale  under  execution 315 

necessity   of   return   of 10 

not  to  act  imder  execution  after  return  day 40O 

oath  to,  for  keeping  jury '. 393 

oath  to,  on  retiring  with  jury,  form  of 504 

order  of  arrest  in  civil  actions 367 

proceedings  against  strays   343 

return  of  mandates    292 

replevin   374 

execution  398 

order  summoning  jury  in  special  sessions 633 

summons   363 

venire        390 

warrant  of  attachment. 371 

reward  to,  forbidden  423 

sale  under  execution 398 
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service  of  papers 291,  426 

criminal   subpoena    626 

criminal  summons  against  corporation 628 

mandates  generally    426 

order  of  arrest 292 

precept  against  strays 413 

precept  in  summary  proceedings 437 

requisition  of  replevy 292 

subpoena 385 

summons 361 

venire 309 

■warrant  of  attachment 292 

warrant  of  dispossession  in  summary  proceedings 439 

shall  not  buy  claims 423 

summoning  jury  in  special  sessions 632,  633 

swearing,  to  attend  jury 311 

Constitution 

establishes  oflSce  of  justice  of  peace 1 

provisions  relating  to  justice 2 

Construction  {see  also  Intebpretation ;  Definitions) 

contracts,  of   41-46 

Lien  Law 131 

Contempts 

criminal 26 

forms 515 

warrant  for  516 

conviction  for  ^ 516 

commitment  for   516 

Continuance 

presumption  of  255 

Contracts 

assent  of  parties 39-41 

meeting  of  minds 39 

formal  contract  to  be  subsequently  drawn 40 

fraud 40 

assignment  of   125 

contracts  for  public  improvements 125 

attachment  in  actions  on 369 

building  loan    131 

chattel   mortgage,   of 139 

consideration 35-39 

promise  to  do  what  one  is  obligated  to  do 35 

forbearance 36 

compromise  of  disputed  claim 37 

affection 37 

promise  to  marry 37 

mutuality  of  promises 38 

defined 30 

essentials  of 31 

executory  and  executed  contracts 33 

generally 30-5T 
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Contracts — Continued  page 

interpretation  of    41-46 

intent , 41 

against  party  preparing  contract 42 

practical  construction   43 

reasonable  construction   souglit 44 

usage 44 

general  and  specific  words 44 

conflict  between  written  and  printed  portions 45 

agreement  for  liquidated  damages 45 

provision  giving  one  party  right  to  construe  contract 46 

jurisdiction  in  action  of , 15,  17,  358 

limitation  of  action  on 445 

modification  of  50 

oral  and  written 31 

parties  to   34 

performance  of  63-57 

time  for   54 

impossibility  of  performance 55 

entire  and  severable  contracts 56 

substantial  performance  56 

rescission  of 51 

sales 67-104 

sealed  and  unsealed  instruments 32 

Statute  of  Frauds 31 

unilateral  and  bilateral 34 

validity  of 46-50 

parol  evidence  to  show  invalidity 47 

contract  against  good  morals 47 

prostitution 47 

compounding  felony  47 

work  on  Sunday 47 

sale  of  obscene  literature 47 

contract  against  public  policy 48 

enforcement  of  illegal  contract 49 

contracts  void  and  contracts  voidable 49 

Contributory  Negligence 

as  a  defense 249 

burden  of  proof 273 

person  injured  by  motor  vehicle 196 

Control 

motor  vehicles 193 

Conversion 

attachment  in  action  of 369 

civil  arrest  in  action  for 366 

defined 235 

intention 235 

act  of  agent 235 

demand 236 

damages 238 

form  of  complaint  for 493 

remedy  of  buyer  of  goods 101 
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Conveyances  page 

evidence  of 277 

land  without  the  state 279 

Conviction 

certificate  of,  in  special  sessions 553,  635 

when  filed   635 

as  evidence   635 

disorderly   persons,  of 669 

certificate  of  conviction 669 

form  of 669 

filing  of   669 

forms 729 

contempt  of  court 516 

defaulting  juror  505 

defaulting  witness  501 

judgment  in  special  sessions 634 

special  sessions,  in , 552 

vagrants,  of  665 

Copyright 

chattel  mortgage  of . . 139 

Coroners   (s«e  also  Coeonees'  Inquests) 

justices  of  peace  acting  as 6,  648 

limitation  of  action  against 446 

Coroners'  Inquests 

city  magistrates  perform  duties  of  coroner  in  New  York  City 648 

compensation   of   coroners 649 

copies  of  inquisition  furnished  accused 648 

delivery  of  money  or  property  to  county  treasurer 648 

disposition  of  money 648 

examination  by  coroner 646 

issuance  of  warrant 646 

jury 646 

jury  fees    646 

verdict 646 

proceedings  before  magistrate  on  arrest  of  accused 647 

report  of  coroner  to  supervisors 648 

testimony 647 

taking  of   647 

filing  of   647 

warrant  of  arrest 647 

form  of  warrant 647 

execution  of  warrant 647 

witness  to  be  subpoenaed 646 

compelling  attendance  of  witnesses , 646 

punishing  witnesses  for  disobedience 646 

Corporations 

chattel  mortgage  by I45 

complaint  in  action  by  or  against 471 

criminal  proceedings  against 62S 

issuance  of  summons 628 

form  of   summons 628 

service  of  summons 628 

examination  of  charge 628 
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Corporations — Continued  page 

procedure  before  magistrate 628 

procedure  before  grand  jury 628 

forms,  complaint  by  or  against 485 

criminal  summons  against 725 

proof  of  service  of  summons  on 482 

jurisdictions  of  actions  by  or  against 359 

misnomer  waived  472 

parties  in  justices'  courts 23 

production  of  books  of 468 

service  of  summons  on 291,  361 

when  proof  of  corporate  existence  unnecessary 472 

Correspondence 

contract  through   39 

Corroboration 

evidence  of  accomplice 607 

Costs  (see  also  Fees) 

amount  of,  limited 409 

appeal  in  bastardy  proceedings 660 

appeal,  new  trial  not  asked 406 

appeal,  on 404 

appeal,  on,  new  trial  had  in  appellate  court 408 

bastardy   proceedings 656 

demurrer,   upon    410 

enforcement  of  bastardy  bond 663 

foreclosure  of  mechanic's  lien 325 

increased 410 

items  allowed 409 

judgment  for  one  or  more  defendants 410 

ofifer  of  judgment 296 

payment  by  prosecutor  in  special  sessions 634 

payment  of,  on  appeal ^ 346,  402 

proceeding  to  compel  support  of  poor  persons 673 

security  for    409,  475 

summary  proceedings  341,  439 

taxation  of   314,  410 

when  costs  allowed 400 

when  neither  party  entitled  to  recover 409 

wrongfully  collected  410 

Counsel  {see  also  Attoenets) 

defendant  to  be  informed  of  right  of 541,  591 

Counterclaim 

in  justice's  court 298,  379 

when  executor  or  trustee  is  party 379 

consequence  of  failure  to  plead 300,  379 

judgment  on  counterclaim 379 

County  Clerk 

docketing  transcript  of  judgment 395 

execution  issued  by 400,  469 

County  Court 

defined 682 

Court  Boom 

justice  of  peace,  of 5 

48 
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Cows  PAGE 

proceedings  against  strays 342-344 

trespass  by 247 

Crimes  {see  also  Special  Sessions) 

compromising - 627 

how  prosecuted  560 

territorial  jurisdiction  of 581 

Criminal  Action 

defined 660 

parties  to  560 

Criminal  Code 

application  of  682 

when  it  takes  effect 682 

Criminal  Contempts  {see  also  Contempts) 

jurisdiction  of    26 

Criminal  Conversation 

jurisdiction  of  action  for 16,       358 

limitation  of  action  for 446 

Criminal  Docket 

{See  Docket-book) 

Criminal  Law 

independence  of  civil  and 532 

statutes 531 

violation  of  motor  vehicle  law 211 

Custody 

under  order  of  arrest  in  civil  actions 367 

Cumulative  Evidence 

use  of  251 


D 

Damages 

action  of  conversion 238 

agreement  for  liquidated 45 

enforcement  of  bastardy  bond 662 

evidence  of  opinion  as  to 267 

Danger  Clause 

chattel  mortgage,  in 179,  180 

Death 

evidence  of  264 

ordering  death  of  dog. 27 

presumption  of  273 

verdict  not  talcen  after 463 

Deceit 

action  of 241 

civil  arrest  in  action  for 366 

Decision 

judgment  upon  395 

jury,  of  : 311 

justice,  of    312 

proceedings  against   strays 413 

Deed 

presumption  of  delivery  of 255 
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Default  PAGE 

defendant  by  389 

jurors  in    391 

justice's  court 295 

justice  to  wait  one  hour 365 

Defendant 

rights  in  criminal  case 560 

Defenses 

pleading 377 

Definitions 

admission  to  bail 616 

arrest 588 

bastards 654 

carriage 218 

chattel  mortgage   134 

contract 30 

conversion 235 

county  court   682 

criminal   action    560 

evidence 250 

express  warranty    72,  88 

in  general  highway  traffic  law 226 

in  motor  vehicle  law 198 

jurisdiction 7 

lien  law,  in  113 

magistrate 583,  682 

negligence 248 

peace  officer  682 

proof. 250 

sales 67,  86 

search  warrant  649 

signature 682 

subpoena 625 

taking  bail  617 

tort 234 

tramp 664 

vagrants 663 

Delivery 

chattel  mortgage   150 

goods  sold  70,  95,  96 

Demand 

action  of  conversion .- 236 

action  of  replevin 239 

Demurrer 

answer,  to 297 

complaint,  to  • 296,  297 

costs  upon   ,. .  410 

form  of 495 

pleading. 378 

Deposit 

in  lieu  of  bail 623 
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Depositions  page 

before  issuance  of  warrant 537 

preliminary  examination,  for 584 

preliminary  examination,  on 594 

custody  of 594 

defendant  entitled  to  copies  of 694 

reading  of  depositions 592 

return  of  depositions 597 

search  warrants  650 

security  for  peace,  form  for 688 

taken  on  commission,  form  of 513 

Disagreement 

jury,  of 393,  469 

criminal   cases    612 

special  sessions  634 

Discharge 

acquittal  of  defendant  in  special  sessions 634 

arrest  in  civil  actions 367 

bastardy  proceedings,  in 656 

chattel  mortgage   , 188 

defendant  on  appeal  from  special  sessions 641 

disorderly  persons,   of , 670 

employee,  of   63 

intoxicated  driver   , 218 

jury,  of    393 

criminal  cases    612 

special   sessions    634 

mechanic's   lien 127-129,  326 

preliminary  examination,  on 543,  594 

proceedings   against   apprentice 676 

security  to  keep  peace 575 

Disguised  Persons 

arrest  of  666 

Dismissal 

appeal  from  special  sessions 642 

Disobedience 

discharge  of  employee  for 64 

Disorderly  Conduct 

contempt  of  court 26 

Disorderly  Persons 

binding  out  of 670 

certificate  of  conviction  of 669 

form  of  669 

filing  of 669 

commitment  of 669 

commitment  to  prison 671 

sentence  to  hard  labor g^j^ 

complaint  against   668 

conviction  of  6G9 

discharge  of 670 

on  failure  to  give  security 670 

examination  of  cases  of,  by  county  court 670 
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Disorderly  Persons — Continued  page 

forfeiture  of  undertaking 669 

prosecution  of  forfeiture 670 

when  new  security  required 670 

forms  in  proceedings  against 718 

commitment  of  721 

information 713-715 

undertaking '. 699,  700 

warrant, 721 

issuance  of  warrant 668 

keeper  of  prison  to  return  list  of 670 

probation  of  669,  670 

punishment  of 669 

security  required  669 

who  are 668 

Dispossession 

warrant  of,  form  of 528 

Disqualification 

justice,  of  12,  285 

District  Attorney 

reports  of  677 

District  Courts  of  New  York 

provisions    applicable    to 427 

Disturbance 

contempt  of  court 26 

Divorce 

exclusion  of  public  in  oases  of 5 

Docket-book 

certificate  in   424 

criminal  cases,   in 545,  596 

deposited  with  town  clerk  after  expiration  of  justice's  office 424 

entries  in  314 

as  evidence    '. 425 

entry  of  judgment  in 395 

entry  of  verdict  in 312,  393 

evidence   of    277 

form  of    509 

judgment  against  joint  debtors 396 

kept  by  justice 423 

entries  in  423 

index  to  424 

minute  of  conviction  of  defaulting  witness 386 

of  justice  in  another  state 279 

transcript  of  judgment 395 

Doctors 

{See  Physicians) 
Documentary  Evidence 

statutory  provisions  as  to 274-283 

Dog 

trespass  by 248 

Dog  Fighting 

form  of  information  for ■ 704 
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Door  PAGE 

breaking,  to  effect  arrest 589 

to  serve  search  warrant 651 

Drawing 

jury  in  special  sessions 632 

Driver  {see  also  Chatjffeub) 

automobile,  competency  of 192 

Duration 

mechanics'  liens  126 

lien  for  public  improvement 127 

Duress 

contract  procured  by 50 


Election 

justices  of  peace,  of 3 

Embezzlement 

disposition  of  stolen  property 629 

Employment 

contracts  of 58-66 

term  of  30 

Equity 

no  equitable  jurisdiction 19 

Escape 

jurisdiction  of  civil  action 358 

limitation  of  action  for 446 

retaking  after  590 

Eviction 

summary  proceedings   334-341 

Evidence 

accomplice,  of  607 

action  to  enforce  bastardy  bond 662 

actions  relating  to  wild  lands 281 

admissions 265 

offer  of  settlement ' 265 

agents,  by 266 

over  telephone 266 

member  of  corporation 272 

best  and  secondary  evidence 259 

loss  of  best  evidence 260 

telegrams 261 

written  instruments 261 

account  books  261 

bill  of  sale  of  vessel 278 

books  of  account 268 

foreign  corporation  275 

bringing  prisoner  into  court  by  habeas  corpus 561 

burden  of  proof 256 

contributory  negligence    273 

certificate  of  conviction  in  special  sessions 635 

circumstantial  evidence  ■ '. .       252 
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'Evidence — Continued  page 

competency 251 

competency   of   witnesses 269-272 

no  exclusion  for  interest 269 

parties 270 

former  testimony 270 

husband  and  wife 270 

conviction  of  crime 271 

clergyman 271 

physicians , 271 

nurse 271 

attorneys 271 

conditional  examination  of  witnesses  on  preliminary  examination 596 

confessions  in  criminal  cases 607 

conveyance  of  land  without  the  state 279 

conveyances 277 

copies  of  papers  in  U.  S.  departments 278 

copies  of  records  and  papers 276 

copies  of  records  of  foreign  countries ■ 279,  280 

copies  of  records  of  the  United  States  courts 278 

coroner's   inquest,   before 647 

cumulative   evidence    251 

defendant's  witnesses  at  preliminary  examination 593 

defined 250 

determining  age  of  child 281 

docket  book  of  justice 277,  425 

documentary  evidence   274-283 

documents  from  foreign  countries 280,  281 

evidence  of  party  may  be  rebutted 272 

ex  parte  afiidavit 392 

handwriting 282 

hearsay 263 

impeachment  of  witness 268 

issuance  and  execution  of  commission 387 

judicial  notice   253 

statutes 253,  254 

holidays 253 

scientific  facts 253 

history 253 

wars 253 

course  of  business 253 

banking  practice    253 

condition  of  financial  market 253 

expectation  of  human  life 253 

courses  of  seasons 253 

agriculture 253 

calendar 253 

human  body 253 

rivers 254 

aeroplane 254 

law  of  road 254 

diseases ■  ■  •  ■  254 

union  labor   254 

animals 254 
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natural  history  , 254 

lost  execution   282 

marriage  certificate  275 

opinions 267 

damages 267 

intoxication 267 

value '. 267 

ordinances ". 277 

parol  evidence  to  vary  writing 261 

receipts 262 

bills 262 

third  parties  , 263 

delivery  upon  condition 263 

parol,  to  show  invalidity  of  contract 47 

payments  by  municipal  corporation 282 

pedigree  declarations    264 

births 264 

deaths 264 

marriages 264 

entries  in  family  Bible 265 

tombstone   inscriptions    265 

preliminary  or  introductory 251 

presumptions 255 

delivery  of  deed 255 

continuance 255 

ownership  from  possession 255 

payment 255 

receipt  of  letter  duly  mailed 256 

consideration 256,  272 

death  of   273 

innocence  in  criminal  cases 606 

printed  copies  of  laws  of  another  state 278 

privilege  of  self-incrimination 561 

proceedings  before  justice,  of 277 

proof   defined    250 

proof  of  colonial  statutes 278 

public  records  in  New  York  county 280 

recitals  as  to  heirship  in  deeds 273 

relevancy 250 

rules  of,  applicable  in  criminal  cases 606 

search  warrant  proceediiig 652 

self-incrimination 272 

surrogate  records 281 

taking  testimony  on  preliminary  examination 594 

testimony  of  surveyor 273 

transcript  of  docket  of  justice  in  another  state 279 

transcript  of  justice's  docket 277 

trial  for  abortion,  on 607 

trial  for  conspiracy 60^ 

trial  for  treason 607 

weather  conditions  283 

weight  of  evidence 252 
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Ezaminatioii  page 

complainant,  security  to  keep  peace 575 

waiver  of  542 

Executed  Contracts 

executory  contracts  distinguished 33 

Executions 

action  against  constable  for  money  collected 40O 

against  person    398 

imprisonment  of  debtor 398 

discharge  of  debtor 399 

affidavit  for 399 

penalty  for  not  discharging 399 

affidavit  a  defense  to  action  for  escape 399 

does  not  affect  judgment 399 

collection  of  fine  imposed  on  absent  veitness " 308. 

constable  not  to  act  after  return  day 400 

constable  with  office  expired 40O 

defaulting  juror,  against,  form  of 505 

defaulting  witness,  against,  form  as  to 501 

duty  of  constable  whose  office  has  expired 400 

failure  of  constable  to  return 399 

foreclosure  of  mechanic's  lien 325 

forms 509 

against  the  person 510 

for  chattel  510 

indorsement  of  levy  on  execution 510 

when  warrant  of  attachment  not  personally  served 511 

garnishment  of  wages  or  income 321 

general  requisites  of  mandates 422 

indorsement  of   levy 398 

interest  of  bailor  in  goods  pledged 471 

issuance  of 314,  397 

judgment  docketed  with  county  clerk 395,  400,  469 

judgment  for  money 397 

judgment   of   replevin 399 

levy  and  sale  under 315,  398 

levy  upon  evidences  of  debt 470 

notices  of  sale; 316 

property  exempt  from 316,  398 

renewal   of    314,  398 

requisites  of 315,  397 

return  of   398 

sale  under  398,  469 

when  stayed  on  appeal 402 

Executors 

action  by   23 

counterclaim  when  executor  is  party 379 

jurisdiction  of  action  against 16,  20,  358 

jurisdiction  of  actions  by 359 

form  of  complaint  by  or  against 486 

Executory  Contracts 

executed  contracts  distinguished 33 
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Exemptions  page 

execution,  from   316,  398 

Express  Company 

service  of  summons  on 291,  361 

Extinguishment 

chattel  mortgage   188 

F 

False  Imprisonment 

justice  has  no  jurisdiction  of  civil  action 16,  358 

limitation  of  action  for 446 

Ealse  Pretences 

form  of  information  for 706 

Eees 

coroners 649 

coroner's  jury  646 

in  civil  actions 453 

justice  of  the  peace 453 

constable 454 

affidavit  for  traveling  fees 455 

upon  a  commission 456 

juror's 456 

witnesses 456 

fees  to  be  paid  before  services  rendered 456 

by  whom  paid 456 

change   of  fees 456 

payment  of,  on  appeal 402 

registration  of  motor  vehicle 200 

disposition  of  214 

special  sessions    556,  636 

no  fees  to  jurors  or  witnesses 636 

justices 637 

constables 638 

mileage,  for  service  of  criminal  subpoena 627 

witnesses  in  criminal  cases 607 

Filiation  (see  Bastardy) 

form  of  order  of 732 

Filing 

certificate  of  conviction  in  special  sessions 635 

certificate  of  conviction  of  disorderly  person 669 

chattel  mortgage   151-163 

notice  of  mechanic's  lien 121 

papers  in  civil  actions 424 

testimony  taken  on  coroner's  inquest 647 

Final  Order 

proceedings    against   strays 417^  626 

summary  proceedings 340^  439 

form 528 

Financial  Matters 

judicial  notice  of 253 

Fines 

absent  witness,  on 308 

arrest  in  action  to  recover 366 
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conviction  in  special  sesaions '. 634 

defaulting  juror  393 

disposition  of,  violation  of  lawa  relating  to  policy 561 

failure  of  witness  to  appear 386 

jurisdiction  of  action  for 15,  358 

special  sessions,  payment  of 636 

application  of   636 

failure  to  pay  to  supervisor 636 

Fixtures 

chattel  mortgage  of 140 

Food 

warranty  in  sale  of 74 

Forbearance 

consideration,  as   ^ 36 

Forcible  Entry- 
treble  damages   471 

Foreclosure 

chattel  mortgage   184 

lien  on  chattel 329-333 

mechanic's   lien,   of 323-328 

Foreign  Corporation 

service  of  summons  on 291 

Forfeiture 

bail  in  special  sessions 637 

undertaking  by  disorderly  person 669 

Forgery 

form  of  information  for 710 

Former  Acquittal 

what  is  600 

Former  Jeopardy 

as  a  defense 560 

conviction  of  acquittal  in  another  state  or  county 582 

Forms 

affidavit  for   adjournment 498 

affidavit  that  justice  is  a  necessary  witness 503 

order  transferring  action 504 

answer 495 

title  to  real  estate 496 

undertaking  on  496 

appeals,   notice  of 514 

undertaking  to  stay  execution 514 

notice  of  delivery  of  undertaking 515 

justice's  return    515 

appointment  of  guardian  ad  litem, 

for  infant  plaintiff 482 

for  infant  defendant 483 

arrest  in  civil  actions,  affidavit  for 517 

undertaking 517 

order  of  arrest 517 

constable's  return  a, ,  518 
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attachment,  affidavit  for 518 

undertaking 519 

warrant  of 519 

inventory  on  520 

defendant's  undertaking  , 520 

undertaking  for  delivery  to  third  person 521 

commission 512 

notice  of  application  for 511 

affidavit  for  512 

interrogatories  and  cross-interrogatories 513 

depositions 513 

complaints 484 

by  assignee  of  claim 484 

by  or  against  corporation 485 

by  or  against  unincorporated  association 485 

by  or  against  executors  or  administrators 486 

by  infant  plaintiff 486 

by  or  against  partners 487 

for  money  loaned 487 

on  promissory  note 487 

goods  sold   488 

price  agreed  upon 488 

services 489 

by  a  parent  for  infant's  services 489 

board  and   lodging 490 

against  maker  and  indorser 490 

by  employee  for  being  discharged 491 

against  buyer  for  refusing  to  accept  goods 491 

for  not  delivering  goods  bought 492 

warranty  of  soundness  of  horse 492 

conversion 493 

trespass 493 

replevin 493 

mechalnic's   lien    494 

foreclosure  of  chattel  mortgage 494 

confession   of  judgment 507 

affidavit  when  confession  is  over  fifty  dollars 508 

agreement  to  stay  execution 508 

judgment  on  confession 508 

constable's  notice  of  sale 511 

constable's  oath  on  retiring  with  jury 504 

contempt,  warrant  for 515 

conviction  for  ,  516 

commitment  for  516 

criminal  actions  and  proceedings,  in 685-734 

security  to  keep  peace 687 

complaint 687 

deposition  of  witness. 688 

warrant  of  arrest 688 

undertaking  to  keep  peace 688 

commitment  on  failure  to  give  security 689 

warrant  for  crime  threatened  in  presence  of  magistrate 690 

subsequent  warrant  for  release 690 

discharge  for  insufficient  evidence 691 
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warrant  of  arrest,  general  form 691 

affidavit  of  handwriting  when  executed  in  another  county 691 

indorsement  of  warrant  in  another  county 691 

return  of  constable  to 692 

defendant  arrested    692 

defendant  not  found 692 

magistrate  absent 692 

after  escape  of  prisoner 692 

fugitive  from  another  state , 693 

warrant  for  693 

commitment  of  693 

notice  to  district  attorney , 693 

preliminary  examinations    694 

commitment,  for   examination 694 

record  informing  accused  of  right  to  make  statement 694 

statement  of  accused 694 

authentication  of   694 

waiver  of  right  of 695 

testimony,  how  taken  and  authenticated 695 

indorsement  for  discharge  of  prisoner 695 

order  for  defendant's  discharge  when  in  jail 696 

order  of  commitment 696 

certificate  of  bail 696 

indorsement  on  papers  in  case  of  discharge 696 

indorsement  when  held  to  answer 697 

commitment  after  preliminary  examination 595 

commitment  upon  adjournment 592 

undertakings 697 

for  appearance  before  magistrate  issuing  warrant  in  another  county.  697 

adjournment  of  examination 698 

appearance  of  witnesses 698 

disorderly  person   699,  700 

on  being  held  to  answer 700 

upon  recommitment 700 

appearance  at  special  sessions 701 

support  of  bastard 701 

under  subdivision  2  of  section  844 701 

adjournment  in  bastardy  case 702 

undertaking  of  parent  in  bastardy  case 702 

informations 703 

misdemeanor 703 

affray 703 

assault  and  battery 704 

dog  fighting 704 

keeper  of  bawdy  house 704 

bigamy 705 

assaulting  an  officer 705 

perjury 705 

false  pretences 706 

arson 706 

second  and  third  degree •  707 

larceny 707 

burglary 707 
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refusing  to  aid  officer. 70S 

robbery 709 

burglary  and  larceny 709 

seduction 709 

forgery 710 

rape 710 

special  sessions  in  New  York  City 639 

cliild  begging  711 

search  warrant  711 

maiming. 712 

receiving  stolen  goods 712 

larceny 712 

disorderly  person,  under  subdivision  1,  section  809 713 

subdivision  2    713 

subdivision  3    7H 

subdivision   4    714 

subdivision   5    713 

subdivision  6    715 

vagrant 71& 

disorderly  child    716 

gambling  place    v 716 

selling  mortgaged  chattels 716 

public  intoxication  717 

malicious  mischief  717 

search  warrants  717 

affidavit  for 717 

warrant 717 

return  to  warrant 718 

affidavit  to  inventory 718 

disorderly  persons  ■ 718 

warrant  for   718 

return  to  warrant 719 

commitment  for  intoxication 712 

warrants   719 

return  to  warrant 719 

order  that  arrest  may  be  made  on  Sunday 719 

permission  to  execute  warrant  in  another  county 719 

for  misdemeanor  720 

for  refusing  to  obey  subpoena 720 

against  vagrant   720 

to  commit  vagrant 721 

to  commit  disorderly  person 721 

to  commit  for  failure  to  give  security  to  support  poor  person 722 

commitments 636,  722,  723 

vagrant 721 

disorderly  person 721 

failure  to  give  security  to  support  poor  person 722 

for  felony 722 

statement  and  questions  to  be  put  by  justice  to  defendant 723 

bail 723 

order  granting  723 

order  for  discharge  on  giving 723 

in  special  sessions 637 
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subpoena 625,  724 

subpoena  duces  tecum 724 

return  of,  service  of  subpoena 724 

satisfaction  for  misdemeanor 724 

order  compromising  misdemeanor 725 

order  discharging  defendant  from  custody 725 

summons  in  criminal  cases 539 

summons  to  corporation 628,  725 

removal  of  charge  to  grand  jury 726 

notice  to  district  attorney 726 

affidavit  for   removal 726 

certificate  of  county  judge 726 

venire 727 

return  of  venire 727 

order  that  prosecutor  pay  costs 727 

judgment  against  prosecutor  for  costs 728 

certificate  of  conviction .-  728 

certified  copy  of  certificate 729 

disorderly  person  669 

appeals 729 

affidavit  on    729 

undertaking  on   730 

search   warrant    650 

bastardy 730 

application  by  overseer  of  poor 730 

examination  of  mother  before  birth  of  child 731 

warrant  of  arrest  for  father 731 

subpoena 731 

order  of  filiation 732 

commitment  of  father 732 

commitment  of  mother  for  refusing  to  disclose  father 733 

indorsement  on  warrant  when  executed  in  another  county 734 

vagrant  child   734 

information   against    734 

summons 734 

oath  to  jury 633 

defaulting  juror,  warrant  against 505 

conviction  of  505 

execution  against   505 

defaulting  witness, 

affidavit  for  warrant  of  attachment 500 

warrant  of  attachment 500 

minute   of   conviction 501 

execution  against  witness 501 

demurrer   495 

docket 509 

execution 509 

against  the  person ; 510 

for   chattel    510 

indorsement  of  levy  on  execution 510 

when  warrant  of  attachment  not  personally  served 511 

juror's   oath 504 

jury's  verdict   ~ 506 


768         INDEX  TO  CIVIL  AND  CKIMINAL  JUSTICES. 

Forms — Continued  page 

notice  to  produce  paper  on  trial 502 

oath   of  witness , 504 

oath  to  juror  before  examination 504 

offer  of  judgment  before  answer 506 

acceptance  by  plaintiff 506 

judgment  upon 507 

pleas. 599 

replevin,  affidavit  for 521 

undertalcing 522 

requisition 522 

notice  of  exception  to  sureties 523 

notice  that  defendant  reclaims  chattel 523 

affidavit  to  reclaim  chattel 523 

undertaking  by  defendant 524 

affidavit  of  claim  by  third  person 524 

undertaking  by  plaintiff  to  indemnify  against  claim  of  third  person. .  . .  524 
atrays, 

petition  for  seizure 525 

precept 525 

final  order  for  sale 526 

warrant  to  sell ^ 526 

subpoena 499 

subpoena  duces  tecum 499 

proof  of  service  of 500 

summary  proceedings    , 526 

notice  to  pay  rent 526 

petition  for  removal  for  failure  to  pay  rent 536 

precept  to  remove  tenant 527 

answer  of  tenant 527 

final  order  528 

warrant  of  dispossession 528 

summons 481 

constable's  proof  of  service  of 48 1 

on  a  corporation , 482 

summons  not  served 482 

transcript   of  judgment 529 

undertaking  by  defendant  on  adjournment 497 

when  defendant  is  in  custody 498 

venire 502 

return   of  venire 502 

in  action  between  towns 503 

verification   of  pleading 528 

warrant  of  arrest  by  coroner , 647 

Portune  Tellers 

disorderly  persons   668 

Fraud 

action  of    242 

attachment  in  actions  of 369 

chattel  mortgages    170 

civil  arrest  in  action  for 356 

contract  procured  by 40 

rescission  of  contract 51 


INDEX  TO  CIVIL  ANT)  CRIMINAL  JUSTICES.         769 

Frauds,  Statute  of  page 

chattel  mortgages   143 

contract  to  labor 59 

sales  of  personal  property 69,  86 

statutory  provisions   31 

fruit  Trees 

injury  to   224 

Fug^itives 

forms  for  apprehension  of 693 

G 

Gambling 

form  of  information  for 716 

Garage 

lien  on  property  covered  by  chattel  mortgage 186 

Garnishment 

wages  or  income 321 

General  Assignment 

chattel  mortgage  distinguished 138 

General  Denial 

justice's   court,  in. . _.  . .  .        377 

General  Verdict 

criminal  eases,  in 613 

Goldware 

proceedings   as   to  spurious 680,       681 

Good  Morals 

contract  against  47 

Grand  Jury- 
removal  of  case  to 567 

forms  for  726 

Guardian  Ad  liitem 

infant,  for   285,  293,       364 

forms  for  appointment  of 482,       483 

H 

Habeas  Corpus 

bringing  prisoner  into  court 561 

Habitual  Criminals 

disorderly  persons   668 

Handwriting 

comparison  of  282 

Hard  Labor 

sentence  of  disorderly  persons 671 

Hearsay 

exclusion  of  263 

High-ways  (see  also  Motoe  Vehicles) 

deposit  of  rubbish  on 219 

general  highway  traffic  law 226-233 

definitions 226 

pedestrians 227 

49 


770        INDEX  TO  CIVIL  AND  CRIMINAL  JUSTICES. 

Highways — Continued  page 

stopping,  turning,  passing  and  waiting  of  vehicles 227 

right  of  way  and  operation  of  vehicles • 228 

signals 229 

speed  regulations  229 

parking '    229 

safety  zones    229 

cab  stands   229 

loading  and  unloading  vehicles 230 

vehicles 231 

street   surface   cars 231 

motorcycles,  bicycles  and  similar  vehicles 231 

miscellaneous  regulations  231 

duties  of  local  authorities 232 

powers  of  local  authorities 23i2 

penalties 233 

publication  and  distribution  of  regulations 233 

injury  to   220 

injury  to  fruit  or  shade  trees 224 

intoxication  of  drivers 217 

discharge  of    218 

liability  of  owner  of  carriage  for  act  of  driver 218 

lights   on  vehicles 320 

recovery   of  penalties 225 

right  of  automobilist  to  use 191 

traction  engine  on 219 

trees  along  highway 223 

use  of,  by  vehicles 219 

when  town  not  liable  for  damages 220 

Hiring 

contract  of    58-66 

History- 
judicial  notice  of 253 

office  of  justice  of  peace 1 

Holidays 

judicial  notice  of 253 

summons   returnable-  on 286,  361 

Horn 

motor  vehicles,  on 206 

Horses 

law  of  road / 221 

untied  in  street 218 

Husband  and  Wife 

contract  of  married  woman  to  work 58 

evidence  of : 269^270 


I 

Imprisonment 

conviction  in  special  sessions 634 

Income 

garnishment  of 321 
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Increased  Costs  fagb 

when  allowed   410 

Index 

docket-book,  to   , 424 

Indictment  (see  Infoemation) 

amendment  of  598 

Infants 

capacity  of  parties 86 

chattel  mortgages  by ^ 144 

eontracts  of  50 

forms  for  appointment  of  guardian  ad  litem 482,  483 

form  of  complaint  by , 486 

guardian  ad  litem  for 285,  293 

parties  to  civil  actions. 364,  461 

guardian  ad  litem 364 

statute  of  limitations  as  to 448 

work  of 59 

Information 

defined 583 

disorderly  person,  against 668 

forms  of  703-717 

generally.  , 536 

oath  to   537 

procedure  upon  584 

security  to  keep  peace 533,  574 

special  sessions  in  New  York  City,  In 639 

Injuries 

jurisdiction  in  action  for  personal 15,  18 

Innkeeper 

disqualification  of,  as  justice ,. .  12 

lien  on  property  covered  by  chattel  mortgage 186 

Innocence 

presumption  of,  in  criminal  cases 606 

Inquests 

(see  COBONEE'S  lNQTrE8T) 

Inquisition 

coroner's  inquests , 648 

Insane 

limitations  of  actions  as  to 448 

Insanity 

plea  of 599 

Installments 

goods  delivered  in 96 

Instructions 

jury  to   ■ 311 

Insurance 

chattel  mortgage  of  policy. . . ; 139 

Insurance  Company- 
service  of  summons  on 291,  361 

Intent 

construction   of   contracts 41 

element  of  conversion ,. 235 
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judgment  on   469 

Xnterpretation 

contracts 41-46 

Lien  Law,  of 131 

Interpreter 

in  certain  courts , 421 

Interrogatories 

commission,  on,  form  of , • 513 

examination  of  witness  upon 387 

Intoxication 

discharge  of  employee  for 64 

drivers  on  highway 217 

opinion  as   to 267 

party  to  contract 40 

sales 86 

Introductory  Evidence 

defined 251 

Inventory- 
attached  property,  of 370 

form , 520 

property  taken  under  search  warrant J 652 

Iss^ue 

joining    of 295,  376 

trial  of,  in  special  sessions 632 

trial   without  jury 389 

J 

Jail  Iiiberties 

jurisdiction  of  action  for  escape 358 

Joinder 

causes  of  action,  of 377 

issue 376 

foreclosure  of  mechanic's  lien 324 

Joint  Debtors 

action  against    474 

judgment  against   396 

Judgment 

action  on   426 

appeal  from  special  sessions 643 

appeal,  on    , 405 

cannot  be  attached  collaterally 314 

confession  of   22,  394 

mode  of  confessing  judgment 394 

when  void   394 

forms ; 507 

affidavit  when  confession  is  over  fifty  dollars 508 

agreement  to  stay  execution 508 

judgment  on  confession 508 

conviction  in  special  sessions 634 

costs  against  prosecutor  in  special  sessions 635 

counterclaim,  upon    379 
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default,  on 295 

docketing  in  another  county 396 

docketed  with  county  clerk -. 314 

entered  on  Sunday 313 

entry  in  docket-book 395' 

execution  upon    314,  397 

execution  when  judgment  is  docketed  with  county  clerk 40O 

foreclosure    of    lien 332 

foreclosure  of  mechanic's  lien 324,  32T 

lien  on  public  improvement 327 

lien  on  railroad  property 327 

transcript  of  ■ 325 

interest  on  469 

joint  debtors,  against 396,  474 

judgment  roll  on  ^appeal 404 

jurisdiction  of  confession  of 359 

jurisdiction  of  action  on 20 

limitation  of  action  on , 445 

modification  of,  on  appeal ^ 405 

nonsuit,  of 312,  394 

offer  of 296 

forms 506 

offer  of  compromise,  on 365 

priority  of  mechanic's  lien 123 

proof  of  ,  426 

remitting  part  of 395 

rendering 312 

special  sessions,  execution  of 635 

special  verdict,  on 614 

suspension  of,  in  criminal  cases , . . . .  615 

time  for  rendering 312 

transcript  of  395 

form 529 

after  term  of  justice 396 

upon  verdict  or  decision 395 

verified  complaint 295,  302 

when  to  be  rendered » 395 

when  total  accounts  exceed  $400 380 

J'udgment  Boll 

appeal,  on 404 

Judicial  Notice 

aeroplane , 254 

animals.  .  , 254 

agriculture. 253 

calendar 253 

course  of  business 253 

courses  of  seasonsi.,. .-. 253 

condition  of  financial  markets 254 

expectation  of  life 253 

history 253 

holidays.  , 253 
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law  of  road 254 

natural  history    254 

rivers 254 

scientific  facta    - , 253 

statutes 253,  254 

union  labor   254 

wars 253 

Jurisdiction 

action  against  administrator  or  executor 16,  20 

action  on  judgment 20 

award  of  commission 14 

by  executor  or  administrator 359 

confession  of  judgment 22,  359,  394 

contract  actions  15,  17 

corporations ,. 359 

criminal  contempts 26 

criminal,  of  city  courts 565 

defined 7 

effect  of   consent 8 

effect  of  lack  of,  in  criminal  cases 608 

effect  of  residence 23 

equitable 19 

error  in  exercising 9 

fine  or  penalty 15,  19 

foreclosure  of  mechanic's  lien 14 

general  civil  jurisdiction 358 

contract  actions   358 

damages  for  personal  injury 358 

fines  or  penalties 358 

action  on  bond 358 

action  on  judgment 358 

replevin.  .  .  ,, 358 

escape  from  jail  liberties 358 

issuance  of  attachment 287 

justice  has  none,  in  certain  cases 358 

People,  a  party 358 

title  to  real  estate  involved 358 

assault 358 

battery 358 

false  imprisonment   358 

libel 358 

slander 358 

criminal  conversation   358 

seduction 358 

malicious  prosecution    358 

over  $400  in  account  involved 358 

actions  against  executor  or  administrator 358 

justice  in  civil  actions 7-25 

justice,  of,  is  limited 8 

matters  of  account 16,  19 

mechanic's   liens    112,  323 

necessity  of  constable's  return 10 

ordering  death  of  dog 27 
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personal  injuries   15,  16,  18 

assault 16 

battery 16 

false  imprisonment 16 

libel 16 

slander 16 

criminal  conversation   16 

seduction. 16 

malicious  prosecution   16 

police  courts,  of 572 

proceeding  against  strays 27 

real  estate  title  involved 21 

receiver 359 

replevin 15,  18 

specially  conferred  by  law 358 

special  sessions  in  Albany 570 

special  sessions  in  New  York 569 

special  sessions,  of 565 

exclusive  jurisdiction   567 

removing  case  to  grand  jury 567 

summary  proceedings   28,  338 

territorial,  of  crimes 581 

territorial,  of  justice 14 

town  or  county  officers 359 

trustees 359 

voluntary  appearance   11 

when  question  of,  determined 9 

Jury 

accommodations  for  611 

acquittal  in  criminal  case,  on  instruction  of  court 609 

challenge  of  309 

criminal   cases    601 

charge  to,  in  criminal  cases 610 

civil  cases  in  justices'  courts r 389 

drawing  jurors 390 

action  between  two  towns. , 390 

venire 390 

delivery 390 

execution 390 

return 390 

ballots 391 

selection  of  jury 391 

jurors  in  default 391 

issuance  of  new  venire 391 

oath  to  392 

jury  to  hear  proofs 392 

communications  to 609 

conduct  of,  in  criminal  cases 611 

constable  to  keep 393 

conversation  between,  in  criminal  cases 609 

coroner's 646 

decision  of  law  in  criminal  case 610 

defaulting  juror,  forms 505 
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warrant  against ,  505 

conviction  of   505 

execution  against   505 

demand  of   309 

disagreement  of   312,  393,  469 

discharge  of 393 

criminal  cases    612 

when  lack  of  jurisdiction  is  shown 608 

drawing  of  309 

excuse   of  juror 309 

failure  to  attend  in  special  sessions 556,  636 

fees  of  juror 456 

special  sessions   636 

fine  on  defaulting  juror 393 

form  of  oath  to 504 

form  of  oath  to  juror  before  examination 504 

instructions  to  311 

juror  as  a  witness  in  criminal  case 609 

oath  to 310 

polling,  in  criminal  cases 615 

proceedings  against  strays 343 

proceedings  on  Sunday 6 

rendering  verdict  393 

return  into  court  for  information 611 

selection  of 309 

separation  of,  during  criminal  trial 609 

sickness  of,  during  trial 610 

special  sessions,  in ^. SSO 

summary  proceedings 340,  438 

sworn  in  criminal  cases 604 

taking  papers  in  jury  room 611 

trial  by,  may  be  demanded 389 

trial  in  special  sessions 632 

trial  without 389 

verdict,  form  of 506 

verdict  of 311,  612 

waiver  of  308 

when  case  triable  without 308 

Jury  Lists 

special   sessions,   for , 632 

Justice  of  the  Peace    (see  also  Magistbates;   Pekliminaey  Examinations; 
Special  Sessions) 

adjournment  on  motion  of 382 

appeals    (see  Appeals) 345-355 

bond  of  4 

city  of  Brooklyn,  in 421 

confession  of  judgment  before 394 

constitutional  provisions  relating  to 2 

coroner,  acting  as ^  .  g^  648 

court  room  of 5,  359 

deposit  of  books  and  papers  with  town  clerk 424 

disqualification   of 285,  359 

innkeeper  or  tavernkeeper 359 
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elected  by  city 3 

election  of   3 

evidence  of  docket-book 277 

evidence  of  proceedings  before 277 

fees  of  453 

special  sessions 556,  637 

history  of  ofBce  of , 1 

inability  to  act  in  criminal  case 587*- 

issuance  of  subpoena 385 

jurisdiction  specially  conferred  by  law 368 

general  civil  jurisdiction 15,  368 

contract  actions    17,  358 

damages  for  personal  injury 18,  358 

fines  or  penalty 19,  358 

action  on  bond 358 

action  on  judgment 20,  358 

replevin 18,  358 

escape  from  jail  liberties 358 

no  jurisdiction  in  certain  cases 15,  358 

People  of  State  a  party 368 

title  to  real  estate  involved. 358 

assault 358 

battery 358 

false  imprisonment   358 

libel 358 

slander 358 

criminal  conversation    358 

seduction 358 

malicious  prosecution   358 

over  $400  in  accounts  involved 19,  358 

~    actions  against  executor  or  administrator 358 

confession  of  judgment 22,  359 

corporations 359 

town  or  county  officer 359 

by  executor  or  administrator. 359 

trustees 359 

receivers 359 

jurisdiction  defined  7 

justice's  jurisdiction  is  limited 8 

effect  of  lack  of  jurisdiction 8 

error  in  exercising  jurisdiction 9 

when  question  of  jurisdiction  is  determined 9 

voluntary  appearance   11 

raising  objections  to  illegal  service  of  summons 12 

disqualification  of  justice 12 

jurisdiction  of  justice  of  city  or  village 13 

extent  of  jurisdiction  of  justice 14 

as  limited  by  nature  of  action 15 

equitable  actions    19 

action  against  executors  or  administrators 20 

foreclosure  actions  21 

title  of  real  estate  involved 21 

character  in  which  parties  sue  or  are  sued 23 
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jurisdiction  as  affected  by  residence  of  parties 23 

mechanics'  liens  112,  323 

issuance  of  attachment 287 

special  proceedings 26-29 

criminal  contempts 26 

proceedings  against  strays 27 

ordering  death  of  dog 27 

summary  proceedings  28,  338 

location  of  court  room 5 

member  of  legislature 359 

number  of    ' 3 

oath  of   4 

office  of 1-6 

origin  and  nature  of  office 1 

penalty  for  failure  to  turn  over  money 426 

power  to  punish  for  contempt 360 

disorderly  conduct 360 

breach  of  peace 360 

resistance  to  execution  of  mandate 360 

fine 360 

imprisonment 360 

offender  to  be  heard 360 

record  of  conviction 360 

requisites  of   commitment 360 

payment  of  fine 360 

proceedings  on  Sunday 6 

proceedings  to  be  public 5 

procedure  in  civil  actions 284-322 

removal  of 580 

replevin 238 

return  on  appeal 403 

shall  not  buy  claims 423 

term  of  3 

tovifn  in  which  action  shall  be  brought 359 

town  officer,  as 6 

transcript  of  judgment  after  term  of 396 

undertaking  of  4 

vacancies  in  office  of 3 

witness,  as  a 425 

Justice's  Court 

[See  Justice  or  the  Peace) 

Justice's  Court  of  Albany 

provisions  applicable  to 427,  431 

Justice's  Court  of  Troy 

provisions  applicable  to 427,  431 

Justification 

sureties,  of  464,  469 

L 

I/abor 

contracts  of 58-66 
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Landlord  and  Tenant  page 

summary  proceedings   28,  334-341,  433 

forms 526 

Larceny 

disposition  of  stolen  property 629 

form  of  information  for 707 

Law  of  Boad 

general  highway  traffic  law 226-233 

Judicial  notice  of 254 

motor  vehicles  206 

statute  stating  221 

Lawyers 

(See  Attoenets) 
Lease 

chattel  mortgage  of 139 

Legislature 

Xo  power  to  abolish  o£See  of  justice  of  peace 2 

Letter 

presumption  of  receipt  of 259 

Levy 

execution,  under  315,  398 

interest  of  bailor  in  goods  pledged 471 

money,  on 470 

upon  evidences  of  debt 470 

Libel 

decision  of  law  and  fact  by  jury 610 

jurisdiction  of  crime '.  582 

justice  has  no  jurisdiction  of  civil  action 16,  358 

limitation  of  action  for 446 

Licenses 

operators  of  motor  vehicles 209 

Liens 

foreclosure  of  lien  on  chattel 329-333 

sale  of  property  to  satisfy  lien 329 

notice  of  sale 330 

contents  of    330 

verification  of 330 

service  of  330 

advertisement  of  sale 330 

publication  of  330 

posting 331 

redemption  after  sale 331 

disposition  of  proceeds 331 

other  remedies  than  sale  by  advertisement 332 

enforcement  of  lien  by  action 332 

seizure  of  chattels  in  action 332 

judgment  in  foreclosure  action 332 

actions  in  inferior  courts 333 

application  of  Lien  Law 333 

mechanics' 112-132 

property  covered  by  chattel  mortgage 186 

purchase  price  of  goods 77,  97,  98 

reservation  of,  distinguished  from  chattel  mortgage 138 
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motor  vehicles,  on 206 

carriages,  on  220 

Xiimitation  of  Actions 

acknowledgment  or  new  promise  to  be  in  writing 448 

actions  against  directors  of  banks 448 

actions  by  People , 446 

actions  by  principal  for  misconduct  of  agent 451 

actions  against  non-residents 447 

actions  for  penalties 446 

actions  not  specifically  provided  for 446 

actions  on  bank  notes , 447 

aliens 450 

attempt  to  commence  action , . .  449 

cause  of  action  arising  in  another  state 447 

death  of  person  liable 447,  460 

death  of  plaintiff v 450 

defendant  without  the  state 450 

defense  or  counterclaim » 448 

disabilities,   in  general 451 

discontinuance  of  action 452 

exceptions  as  to  persons  under  disabilities 448 

infants 448 

insane 448 

imprisoned  on  a  criminal  charge 448 

how  objection  taken 452 

judgment 444 

acknowledgment  of  non-payment. 444 

effect  of  return  of  execution 444 

how  presumption  raised 445 

mode  of  computing  limitation 452 

redemption  from  mortgage 445 

reversal  of  judgment 451 

stay  of  suit  by  injunction 45] 

submission  of  case  to  arbitration 451 

when  action  deemed  to  be  commenced 449 

when  cause  of  action  accrues  on  current  account 446 

when  demand  esential  for  action 451 

within  twenty  years 445 

action  on  sealed  instrument 445 

breach  of  covenant 445 

within  six  years 445 

action  on  contract 445 

damages  for  injury  to  property  or  person. 445 

action  to  recover  chattel 445 

action  to  establish  will 445 

action  on  judgment  rendered  by  justice 445 

within  three  years 446 

action  against  sheriff,  coroner  or  constable 446 

action  for  penalty  or  forfeiture ^ 446 

action  against  executor,  administrator,  trustee  or  receiver 446 

within  two  years 446 

libel 446 

slander , 446 
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assault 446 

battery 446 

seduction , 446 

criminal  conversation   446 

false  imprisonment    , 446 

malicious  prosecution   446 

malpractice 446 

within  one  year 446 

sheriff  or  coroner 446 

action  for  escape.' 446 

lilquidated  Damages 

agreement  for 45 

Iiivery  Stable  Keeper 

lien  on  property  covered  by  chattel  mortgage 186 

Iiookout 

by  driver  of  motor  vehicle , 193 

Xiove 

consideration,  as ■ 37 

Iiunatlcs 

contracts  of  , 50 

party  to  sale 86 


K 

Magistrates  {see  also  Pbeliminakt  Examinations) 

commitment  by,  for  acts  committed  in  presence 590 

deBned ' 583,  682 

defendant  taken  before , 587 

inability  to  act 587 

issuance  of  subpoena  by , 680 

jurisdiction  of 536 

one  arrested  without  warrant  to  be  taken  before 589,  590 

suppression  of  riots 578 

who  are 583 

Maiming 

form  of  information  for 712 

Malicious  Mischief 

form  of  information  for 717 

Malicious  Prosecution 

justice  has  no  jurisdiction 358 

limitation  of  action  for 446 

Malpractice 

limitation  of  action  for 446 

Mandates 

action  by  sherifiF  when  service  is  resisted 426 

general  requisites  of 422 

service  by  private  person 426 

Marriage 

promise  of,  as  consideration 37 

evidence  of  264 
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as  evidence  . . .- 275 

Married  Women 

labor  of    58 

parties  to  civil  action 460 

Master 

proceedings  against,  for  misusage  of  apprentice 676 

Master  and  Servant 

contracts  of  labor 58-66 

Mechanics'  Liens 

asignment  of  124 

assignment  of  contracts 12i5 

public  improvements   125 

building  loan  contracts 131 

contents  of  notice  of  lien 118 

construction  of  Lien  Law 131 

definitions 113 

demand  of  terms  of  contract 117 

discharge  of  127 

certificate  of  lienor 128 

failure  to  foreclose 128 

order  of  court 128 

bond 128 

payment  of  money  into  court '. 129 

lien  for  public  improvement 129 

duration  of 126 

lien  for  public  improvement 127 

enforcement  of    132 

extent  of  lien 115 

filing  of  notice  of 121 

foreclosure  of  323-328 

jurisdiction  of  justice's  court 14,  112,  323 

action  in  court  not  of  record 324 

summons 324 

service  of  summons 324 

joinder  of  issue 324 

pleadings •      324 

judgment 324 

execution 325 

appeals 325 

transcript  of  judgment 325 

costs  and  disbursements 325 

judgment  in  case  of  failure  to  establish  lien 326 

discharge  of  lien 326 

preference  over  contractors 326 

judgment 327 

.  lien  on  public  improvement 327 

lien  on  railroad  property 327 

form  of  complaint 494 

labor  on  railroads 116 

liability  of  owner  for  advance  payments 116 

collusive  mortgages  and  incumbrances 117 

priority  of  liens 123 
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priority  of  liens  for  public  improvements 132 

public  improvements  116 

renewal  of  126 

service  of  notice  of 122 

verification  of    118  120 

Merger 

chattel  mortgage   188 

jycinutes 

trial,  of   314 

Misnomer 

when  waived 472 

Mobs 

suppression  of 534 

Modification 

contract,  of   .' 50 

Money 

execution  levied  upon  current 47O 

Mortgage  {see  also  Chattel  Mobtgages) 

chattel,  distinguished  from  real  estate  mortgage 134 

chattel  mortgage  of 139 

Motorcycles   (see  also   Motok  Vehicles) 

general  highway  trafHc  law 231 

Motor  Vehicles 

age  of  operator 199 

application  of  motor  vehicle  law 198 

auto  trucks  and  trailers  in  excess  of  twenty-five  thousand  pounds 203 

care  to  be  exercised  by  driver 191 

competency  of  driver 192 

speed  of  machine 192 

contributory  negligence  of  person  injured 196 

control  of  193 

definitions 198 

disposition  of  registration  fees 214 

fees  for  registration 199 

fees  in  lieu  of  taxes .' 203 

horn 206 

illuminated  number  plates 208 

law  of  road 206 

liability  of  owner  for  act  of  chauflfeur 194 

licensing  operators  and  chauffeurs 209 

lights 206 

local  ordinances   208 

lookout  for  other  travelers 193 

number  plates    203 

punishment  for  violation  of  law ' 211 

rates  of  toll  on  motor  vehicles 215 

regulation  by  manufacturers  and  dealers 204 

registration  of  vehicles 199 

right  to  use  highway 191 

sale  and  registration  by  vendee 203 

signals 206 
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speed 208 

suspension  and  revocation  of  license  of  operator  or  chauffeur 213 

use  of  dealer's  niunber  plates 205 

use  of  trailers 204 

violation  of  law 195 

warning   of   approach 193 

JSunicipal  Court  of  Rochester 

provisions  applicable  to 432 

JSutuality 

promises,  of,  as  consideration 38 


Natural  History 

judicial  notice  of 254 

Necessaries 

sale  of 86 

Negligence  (see  also  Motor  Vehicixs) 

attachment  in  action  of 369 

contributory  negligence   249 

definition 248 

liability  of  owner  of  motor  vehicle,  for  act  of  chauffeur 194 

presumption  of  248 

Negotiable  Instruments 

by  what  law  governed 105 

requisites  of  negotiability . . , 105 

consideration 106 

negotiation 107 

rights  of  holder 108 

liability  of  parties 110 

Negotiable  Paper 

action  on  lost 474 

New  Trial 

appellate   court,   in 354 

granted  on  appeal 353,  405,  406 

on  appeal  from  special  sessions ' 643 

New  York  City 

coroner's  inquest  in,  by  city  magistrate 648 

proceedings  in  special  sessions  in 638 

special  sessions  in 557,  569 

Noise 

contempt  of  court 26 

Non-residents 

arrest  of,  in  civil  actions 266 

statute  of  limitations  as  to 447 

Nonsuit 

judgment  of  312,  394 

Notary  Public 

certificate  of   274 

Notes  (see  Negotiable  Instruments) 

action  on  lost 474 
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appeal  of  346 

service  of  402 

form  of 514 

application  for  commission,  for 511 

mechanic's  lien,  of , 118 

production  of  paper  upon  trial,  form  of 602 

sale,  of,  by  constable,  form  of 511 

to  pay  rent,  form  of 526 

Nuisance 

abatement  of  682 

Number  Plates 

dealers 204,  205 

illumination  of 208 

on  motor  vehicles '..... 203 

Nursery  Stock 

chattel  mortgage  of 139 

Nurses 

evidence  of  confessions  to 271 


0 

Oaths  (see  Affidavits) 

before  whom  taken 466 

constable  to  attend  jury 311,  393 

form 504 

information,  to 537 

jury,  to   310,  392 

form  of 504 

before  examination 504 

criminal  cases,  in 604,  633 

justice  of  peace,  of 4 

witness,  to   392,  467 

form  of 504 

Obscene  Literature 

contract  for  sale  of 47 

Offer  of  Judgment 

in  justice's  court 296 

forms 506 

Offer  to  Compromise 

appeal,  on    **'' 

defendant  may   365 

Office 

justice,  of ^"^ 

origin  and  nature ' 1 

Omnibuses 

registration  of    °"1 

Opening;  Case 

right  to   310 

Opinions 

evidence  of  {see  also  Evidence) 267 

50 
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nature  of 38 

Oral 

Pleadings 378 

Oral  Contracts  {see  also  Contracts) 

written  contracts  distinguished 31 

Order  {see  Final  Obdee) 

arrest,  of,  in  civil  actions 366 

Ordinances 

evidence   of    277 

regulating  motor   vehicles 208 

violation  by  chauffeur 196 

Oswego 

special  sessions  in 569 

Outlawed 

(See  Limitation  of  Actions) 
Ownership 

presumption  of  255 

P 

Parking 

general  highway  trafiSc  law 229 

Parol  Evidence  {see  also  Evidence) 

receipt  of  261 

to  show  invalidity  of  contract 47 

Parties 

appearance  of   364 

assent  of,  to  contract 39-41 

chattel  mortgage,  to 144 

contracts  for  labor,  to 58 

contracts,  to   34 

criminal  action,  to 560 

executors  not  qualified 472 

infants 364,  461 

guardian  ad  litem  for  infant  plaintiff 364 

guardian  ad  Itiem  for  infant  defendant 364 

Joinder  of  persons  liable  for  same  demand 460 

married  women 460 

plaintiff  in  interest  to  sue 460 

proof  of  authority  of  attorney 364 

who  may  be  joined  as  plaintiffs 460 

Partners 

chattel  mortgage  by 144 

form  of  complaint  by  or  against 487 

Passenger 

contributory   negligence   of 196 

Passing 

(See  Law  of  Road;   Highways) 

Paupers 

civil  actions  by 460 

petition  for  leave  to  sue  as  poor  person 460 

contents   of   petition 460 
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when  and  how  leave  granted 461 

not  liable  for  costs  and  fees 461 

when  leave  may  be  annulled 461 

defendant  as  a  poor  person 461 

contents  of  petition. 461 

proceedings  upon  petition 461 

appeals 461 

award  of  costs  to 461 

proceedings  for  the  support  of 672 

who  may  be  compelled  to  support  poor  relatives 672 

order  to  compel  support 672 

when  support  apportioned  among  different  relatives 673 

costs 673 

failure  to  comply  with  order 673 

parents  leaving  children  chargeable  on  public 674 

seizure  of  property 674 

warrant 674 

discharge  of  warrant 674 

sale  of  property  seized 675 

power  of  superintendent  of  poor 675 

Payment 

chattel  mortgage   188 

presumption  of  265 

Peace 

security  to  keep 533,  574 

forms  in  proceedings  to  require  security  for 687 

complaint 687 

deposition  of  witness 688 

warrant  of  arrest 688 

undertaking  to  keep  peace 688 

commitment  for  failure  to  give  security 689 

warrant  for  crime  threatened  in  presence  of  magistrate 690 

subsequent  warrant   690 

discharge  for  insufficient  evidence 691 

Peace  Officers 

arrest  by   583 

defined 682 

execution  of  warrant  of  arrest  by 586 

who  are 586 

Pedestrians 

general  highway  traffic  law 227 

Pedigree 

evidence  of ""* 

Penalties 

action  by  common  informer 472 

service  of  summons 473 

action  by  person  specially  aggrieved 472 

arrest  in  action  to  recover 366 

jurisdiction  of  actions  for 358 

justice  failing  to  turn  over  money 426 

limitation  of  action  for 446 

recovery  for  strays 412 
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contract,  of 53-57 

sale  of  goods 70 

Perishable  Property- 
attached,  sale  of 370 

Perjury 

form  of  information  for ^ 70S 

Person 

execution  against   398,  399 

Personal  Injuries 

arrest  in  action  for 366 

jurisdiction  in  action  for 15,  18,  358 

limitation  of  action  for 445 

Petition 

proceedings  against  strays 342,  412,  525 

summary  proceedings 339,  435 

form 526 

Pbysicians 

evidence  of  confession  to 271 

Plaintiffs  (see  also  Pasties) 

who  may  be  joined  as 460 

Plea 

criminal  cases,  in 599 

kinds  of  plea 599 

oral 599 

form  of 599 

how  put  in 599 

insanity 599 

withdrawal   of    600 

effect  of  plea  of  not  guilty 60O 

what  is  former  acquittal 600 

refusal  to  plead 600 

special  sessions,  in 549,  632 

Pleadings  {see  also  Complaint;  Answer) 

amendment  of   303,  378 

answer 377 

contents  of    377 

general  denial 377 

defenses 377 

verification 377 

answer  of  title 380 

undertaking 380 

in  what  court  new  action  to  be  brought 380 

discontinuance  of  action  before  justice , 380 

effect  of  failure  to  deliver  undertaking 380 

when  title  comes  in  question  on  plaintiff's  showing 380 

pleadings  in  new  action 381 

answer  of  title  as  to  one  of  several  causes  of  action 381 

complaint 377 

contents  of    377 

verification  of  302,  377 
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joinder  of  causes  of  action 377 

form  of  verification  of 528 

counterclaim 377,  379 

when  executor  or  trustee  is  party 379 

consequence  of  negligent  to  plead  counterclaim 379 

judgment  upon 379 

demurrer 378 

enumerated 377 

foreclosure  of  mechanic's  lien 324 

forms  of  296 

general  rules  of  pleading 378 

oral   pleading    296,  378 

form  of 378 

account 378 

instrument  for  payment  of  money 378 

court  may  require  items  to  be  exhibited 378 

immaterial  variance  to  be  disregarded 378 

judgment  when  total  accounts  exceed  $400 380 

liberal  construction  of 296 

when  issue  to  be  joined 376 

Fledge 

chattel  mortgage  distinguished 137 

Police 

organization  of ; 576 

Police  Courts  (see  also  Special  Session) 

compensation  of  justice 572 

jurisdiction 672 

trials  in 631-639 

Policy 

chattel  mortgage  of  insurance 139 

disposition  of  fines  imposed  for  violations 561 

Poor  Persons 

(See  Paupebs) 
Possession 

mortgaged  chattels,  of 179 

Posting 

notice  of  sale  to  foreclose  lien 330,  331 

Practical  Construction 

contracts,  of   43 

Precept 

summary  proceedings    339,  436 

when   returnable   437 

in  New  York  City 437 

service  of  437 

forms 527 

proceedings  against  strays 343,  412 

forms 525 

Preliminary  Examination 

adjournments 542,  591 

commitment  on  adjournment 592 

form  of 592 
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after    coroner's    inquest 647 

bail 544 

commitment  of  defendant 595 

order   for   commitment 595 

order  for  bail  on 595 

form  of  595 

conditional  examination  of  witnesses 596 

custody  of  depositions  and  statement 594 

defendant  entitled  to  copies  of 594 

defendant  taken  before  magistrate 587 

defendant  to  he  informed  of  charge 641 

defendant  to  be  informed  of  right  to  counsel 541,  591 

adjournment  to  send  for  counsel 591 

depositions 584 

discharge  of  commitment  of  defendant 543 

discharge  of  defendant 594 

examination  of  witnesses 642,  592 

defendant's  witnesses    593 

filing  of  papers 597 

forms  for   694 

commitment  for  examination 694 

record  informing  accused  of  right  to  make  statement 694 

statement  of  the  accused 694 

authentication  of  694 

waiver  of  right  of 695 

testimony,  how  taken  and  authenticated 695 

indorsement  for  discharge  of  prisoner 695 

order  for  defendant's  discharge  when  in  jail 696 

order  of  commitment 696 

certificate  of  bail 696 

indorsement  on  papers  in  case  of  discharge 696 

indorsement  when  held  to  answer 697 

information 583 

defined 583 

procedure  upon 584 

justice's  criminal  docket 596 

magistrate 583 

defined 583 

who  are  magistrates 583 

magistrate  unable  to  act 587 

reading   of   depositions 542,  592 

return  of  depositions 597 

statement  by  prisoner 542,  593 

informed  of  fight  to  make 593 

waiver  of  right  to 593 

taking  of  statement 593 

statement  to  be  read  to  prisoner 593 

reduced  to  writing  and  authenticated 593 

testimony,  taking  of 594 

authentication  of  594 

undertaking  for  appearance  of  witnesses 59Q 

commitment  of  children 59S 

use  of  stenographer 697 
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Preliminapy   Examination — Continued  page 

waiver  of  542 

warrant,    issuance   of 584 

summons  in  lieu  of 585 

form  of  warrant ; 585 

name  or  description  of  defendant 586 

statement   of   offense 586 

executed  by  whom 586 

indorsement  on,  for  arrest  in  another  county 586 

arrest  under  566 

arrest  in  another  county 586 

bail 587 

prisoner  carried  from  county  to  county 587 

power  and  privilege  of  officer 587 

who  may  be  present  at 594 

witnesses  to  be  kept  apart 594 

Presumptions   (see  also  Evidence) 

death,  of  273 

consideration 256 

continuance 255 

delivery  of  deed 255 

ownership  from  possession 255 

payment 255 

receipt  of  letter  duly  mailed 256 

innocence  of 606 

negligence,  of    248 

Prevention 

crime,  of 573-577 

riots,  of  534,  577 

Preliminary  Evidence 

defined 251 

Printer 

affidavit  of  275 

Priority 

liens,  of   123 

Prisoners 

searching 561 

Privilege 

arrest  in  civil  actions 368 

self-incrimination 561 

Probation 

disorderly  persons ' 669,  670 

officers 555 

Probation  Officers 

appointment,   duties,   etc 562 

Procedure 

civil  actions,  in 284-322 

Process   (see  also  Executions;  Mandates;  Summons;  Wabkants) 

application  for    284 

Professional  Criminals 

summary  punishment  of 667 
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Promissory  Notes  (see  Negotiable  Instetjments)  page 

form  of  complaint  on 487 

Proof 

defined 250 

Prosecutor  page 

payment  of  costs  by,  in  special  sessions 634 

Protest 

notary  public,  of ••  .       274 

Public 

proceedings  to  be 5 

Publication 

notice  of  sale  to  foreclose  lien 330 

Public  Intoxication  (see  also  Intoxication) 

form  of  information  for 717 

Public  Meetings 

preservation  of  peace  at 577 

Public  Policy- 
contracts  against  48 

Punishment 

disorderly  persons   669 

special  sessions,  in 552 

Purchase  Price 

goods,  of,  action  for , 79,       lOO 

goods  sold,  of,  payment  of 95 

Q 

Qualification 

(See  Disqualification) 
Quality 

warranty  of  74,         89 

R 

Railroads 

chattel  mortgages  by 145 

chattel  mortgage  of  rolling  stock 140 

jurisdiction  of  crime  committed  on  train 582 

lien  for  labor  on 116 

service  of  summons  on 291,  361 

Rape 

exclusion  of  public  in  cases  of 5 

form  of  information  for 710 

Real  Estate 

answer  of  title  in  justice's  court 301,  380 

form  of  answer 496 

jurisdiction,  title  involved 21,  358 

summary  proceedings    ' 334-341 

trespass  on 244 

Seasonable  Doubt 

certificate  on  appeal  from  special  sessions 641 

Rebuttal 

evidence  of  party 272 
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Seceipts  page 

explanation   of    262 

Beceivers 

jurisdiction  of  actions  by  or  against 23,  359 

Beceiving  Stolen  Goods 

form  of  information  for 712 

Beconsideration 

verdict,   of    614,  615 

Becorder 

special   sessions   by 569 

Bedemption 

sale  foreclosing  lien 331 

summary  proceedings  341,  440 

Befillng 

chattel  mortgages    163-170 

Befusal 

plead,  to,  in  criminal  case 600 

Begistratiou 

motor  vehicle 199 

fees 200 

disposition  of  fees 214 

Belative 

disqualification  of  justice 12 

Release 

chattel  mortgage,  of 189 

Belevancy 

evidence  of    250 

Bemoval 

action  to  county  court  in  Kings  county 376 

cases    from    special    sessions 547,  567 

forms 726 

justices  of   peace 580 

Benewal 

chauffeurs'  licenses 209 

execution 314,  398 

Mechanic's  lien  126 

Bent 

summary  proceedings    334-341 

Beplevin 

affidavit  for 289,  373 

against  whom'  maintained '  239 

possession 240 

civil  arrest  in  action  of 366/ 

delivery  of  chattel  by  constable 374 

penalty  for  wrong  delivery 375 

claim  of  title  by  third  person 375 

demand  of  return  by  defendant 375 

demand 239 

execution  upon  judgment  in 315,  399 

forms  in   521 

affidavit 522 
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requisition 522 

notice  of  exception  to  sureties 523 

notice  tliat  defendant  reclaima  chattel 523 

affidavit   by   defendant 523 

undertaking  by  defendant 524 

affidavit  of  claim  by  third  person 524 

undertaking  by  plaintiff  to  indemnify  against  claim  of  third  person 524 

complaint 493 

execution 510 

jurisdiction  of 15,  18,  238,  358 

limitation  of  action  of 445 

plaintiff  must  be  entitled  to  possession 240 

proceeding  on  return  day 294 

proceedings  when  summons  not  personally  served 375 

reclaiming  by  defendant 374 

bond.           295 

requisition  of  289,  373 

issuance  of    373 

execution   of    3.73 

service  of  summons  accompanying 373 

return  of  constable 374 

service    of     290,  292 

undertaking  for  290,  373 

exception  by  defendant  to  sureties 295,  374 

justification  of  sureties 374 

when  action  not  affected  by  failure  to  replevy 375 

When  action  of,  may  be  brought 373 

Beports 

coronors,  of   648 

Kequisition 

replevin,  in  289,  373 

service  of  ( see  also  Rebplevin  ) , 290 

Rescission 

contract,    of    51 

sale,  of   79,  99,  101 

Residence 

effect  on  jurisldiction 23 

Resistance 

to  crime 573 

by  party  about  to  be  injured 573 

by  other  parties   573 

intervention  of  public  officers ' 574 

security  to  keep  peace 574 

police  at  exposed  places 576 

prevention  and  suppression  of  riots 577 

Restitution 

appeal  in  summary  proceedings 442 

reversal  of  judgment,  upon 404 

Return 

appeal 350,  403 

form 515 

from   special   sessions 642 
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constable  to  warrant  of  arrest,  form  for 692 

execution,  failure  of  constable  to 399 

execution,   of    398 

form  of  return  to  criminal 727 

order  of  arrest  in  civil  actions 367,  518 

order  summoning  jury  in  special  seasiona 633 

requisition    of    replevin 374 

search    warrant 651 

form 718 

search  warrant  papers 652 

service  of  criminal  subpoena,  form  of 724 

service   of  mandates 292 

summons,  of   363 

form 481,  482 

venire,  of   390 

warrant  against  disorderly  person,  form  for 719 

warrant  of  attachment 371 

Return  Day 

proceedings   upon    293 

Reversal  (see  also  Appeals) 

restitution   upon    404 

Riots 

prevention  and  suppression  of 534,  577 

Rivers 

judicial   notice  of 254 

s 

Sabbath 

(See  Sunday) 
Safety  Zones 

general    highway   traffic    law 229 

Salary 

(See  Fees,  Wages) 
Sales 

ascertainment  of  price 88 

auction,  by 91 

capacity  of  parties 86 

chattel  mortgage  distinguished 135 

contract  of  sale   86 

delivery 70,  95 

payment  of  purchase  price  upon 95 

place,  time  and   manner   of 95 

wrong  quantity  of  95 

installments,  in    , 96 

carrier,    to    96 

examination  of  goods  on 96 

destruction  of  goods  contracted  to  be  sold     87 

destruction  of  goods  sold 87 

effect  of  condition 88 

essentials  of    67 

execution,  under    315,  398 

existing  and  future  goods 87 
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foreclosure    of    chattel    mortgage 184 

foreclosure  of  lien  by 329 

form  of  complaint  in  breach 488,  491,  492 

form  of  contract  of 69,  86 

interest   and  special   damages 102 

mortgaged  property   175 

nature  of   67,  86 

negotiable  documents  of  title 92 

negotiation 92 

indorsement 93 

without  indorsement  94 

non-negotiable   documents    93 

who  may  negotiate  document 93 

transfer  of  non-negotiable  document 93 

rights  of  person  to  whom  negotiated 93 

rights    of   transferee 93 

warantees   on   sale  of   document 94 

indorser  not  a  guarantor , 94 

when  negotiation  not  impaired  by  fraud,  mistake  or  duress 94 

attachment   on   goods 94 

remedies  of  creditor 95 

notice  by  constable,  form  of 511 

offer  and  acceptance 67 

perishable  property  attached 370 

registration  of  motor  vehicles 203 

remedies  of  buyer 81,  101 

conversion 101 

action  for  failure  to  deliver 82,  10] 

specific  performance   82,  101 

breach  of  warranty 82,  101 

remedies   of   seller 77-81,  97-101 

failure  of  buyer  to  accept  goods 80,  97,  100 

lien  for  purchase  price 77,  97 

when  to  be  exercised 98 

after  part  delivery 98 

when  lien  is  lost 98 

stoppage  in  transitu 78,  98 

when  goods  are  in  transit 98 

exercise    of    right 99 

resale  of  goods 78,  99 

rescission    of    sale 79,  99,  101 

action  for  price 79,  100 

risk  of  loss 91 

sale  at  valuation 88 

sale   or   return 69 

statute  of  frauds 32,  69,  86 

strays,  of    343,  413 

time  of  performance 70 

under  execution   469-470 

undivided  share   87 

variation  of  implied  obligations 102 

vendor  not  the  owner 92 

voidable  title    92 
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goods   already   sold 93 

remedies  of  creditors 92 

warrantees 72-76,  88  89 

express  warranty  defined 72,  88 

implied  warranty  of  title 73^  88 

sale    by   description 73,  89 

implied  warranty  of  quality 74,  89 

sale  by  sample 75,  97 

when  title  passes 71,  89,  90,  91 

Sample 

sale  by 75,  97 

Science 

judicial  notice  of  scientific  facts 253 

Seal 

on  contract   32 

presumption   of  consideration   from 272 

sufficiency  of   33 

Search 

prisoners,  of    561 

Search.  Warrants 

affidavit  for  650 

defined 649 

depositions , , .  650 

deposition  of  property  seized  under 652 

examination   of   complainant    and   witnesses 650 

forms  for  717 

affidavit 717 

warrant 717 

return  to  warrant 718 

affidavit  to  inventory 718 

information 711 

inventory   of   property 652 

peace   officer   exceeding  authority , .  653 

procurement  of,  without  probable  cause 653 

receipt  for  property  seized  under 652 

restoration  of  property  to  person  from  whom  taken 652 

return   of  papers 652 

search  of  person  with  dangerous  weapon 653 

testimony  when  grounds  for  warrant  are  controverted 652 

taking  of  testimony 652 

authentication  of  testimony 652 

upon  what  grounds  issued 649 

warrant  in  aid  of  commissioner  of  agriculture 6i51 

warrants,   issuance   of    650 

form  of    650 

service  of  651 

breaking  door  or  window 651 

return  of   "651 

Seasons 

judicial  notice  of 253 

Second  Prosecution 

prohibited 560 
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Secondary  Evidence  page 

receipt   of    259 

Security 

costs,  for 409,  475 

to   keep   peace i 533,  574 

Seduction 

exclusion  of  public  in  cases  of 5 

form  of  information  for 709 

justice  has  no  jurisdiction 358 

limitation  of   action   for 446 

Seizure 

strays,   of    1 412 

Senator 

justice  of  peace  as 12 

Sentence 

conviction  in  special  sessions 634 

disorderly    persons 671 

suspension    of    554,  615 

Separation 

jury  during  criminal  trial 609 

Servants   (see  Master  and  Seevant) 

proceedings   against    675 

Service 

mandate  by  private  person 426 

notice  of  appeal 346,  402 

notice  of  mechanic's  lien 122 

notice  of  sale  to  f orclose  lien 330 

order   of    arrest 292 

precept  in  proceedings  against  strays 413 

precept  in  summary  proceedings 437 

requisition  of   replevin 292,  373 

return  of   292 

search   warrant    651 

subpoena,   of    385 

crminal   cases 626 

form  of  return  of 500 

criminal  subpoena  724 

summons,  of    291,  361,  362 

form   of   proof    of 481 

crminal   summons   against   corporation 628 

on  replevin    373 

foreclosure  of  mechanic's  lien 324 

spurious  silverware  or  goldware 680 

undertaking  on  appeal 348 

venire .^ 309,  390 

verified  complaint,  of   291 

warrant  against  apprentice  or  servant 676 

warrant  of  attachment,  of 370 

warrant  of  dispossession  in  summary  proceedings 439 

Services 

form  of  complaint  in  action  for 489 
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Shade  Trees  page 

injury  to    224 

Sheriff 

action  of,  when  service  of  mandate  is  resisted 426 

limitation  of  action  against 446 

Sickness 

juror,  during  cHminal  trial 610 

Signals 

approach    of   motor   vehicles 193,  206 

general  highway  traffic  law 229 

Signature 

defined 682 

Silverware 

proceedings  as  to   spurious 680,  681 

Slander 

justice  has  no  jurisdiction 16,  358 

limitation  of  action  for 446 

Special     Proceedings      (see    also    Summaet    Pboceedings;     Disordebly    Pebsons; 
Bastakds;  Vagrants  ;  Stbays) 

parties  to  criminal 679 

Special  Sessions 

Albany,  in   570 

jurisdiction 570 

exclusive   jurisdiction    570 

recognizances  returnable  where 571 

when  persons  held  for  trial 571 

officers  to  attend 571 

clerk 571 

court,  when  and  where  held 571 

acquital 552 

appeals    from    640 

Brooklyn,  in   568 

by  whom  held 569 

jurisdiction  of  -■ 546,  565 

exclusive    jurisdiction     567 

removing  case  to  grand  jury 567 

New  York,   in 557,  569 

jurisdiction 569 

exclusive  jurisdiction   569 

seal ; 570 

proceedings   in    638 

Oswego,    in     569 

probation  officers   555 

punishment  upon  conviction 552 

recorder,   by    569 

removal  of  cases  from 547 

suspension  of  sentence 554 

trials    in    631 

reading  charge  to  defendant 549,  632 

pleas 549,  632 

trial   of   issues 632 

jury  trial   550,  632 

drawing   jury    632,  633 
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summoning    jury    632,  633 

jury  lists   632 

return  to  order  for  summoning  jury .' 633 

depositing  ballots  in  box 633 

challenges 633 

talesmen 633 

punishing  ofiScer  for  not  returning  list 633 

how  jury   constituted 633 

oath  to  jury 633 

how  conducted    634 

verdict 634 

disagreement 634 

judgment  on  conviction 634 

fine 634 

imprisonment 634 

direction    of    restitution 634 

discharge    on    acquittal 634 

order  that  prosecutor  pay  costs 634 

judgment  against  prosecutor  for  coats 635 

certificate   of   conviction 553,  635 

when  filed    635 

as  evidence    635 

execution  of  judgment 635 

payment    of    fine 636 

how  applied 636 

failure  to  pay  fine  to  supervisor 636 

subpoena   for   witnesses 556,  636 

punishing   jurors   for   non-attendance 556,  636 

no  fees  to  jurors  or  witnesses 636 

preliminary  examination  dispensed  with 636 

commitment 636 

form  of 636 

by  whom  executed 637 

bail 556,  637 

form   of    637 

forfeiture  of    637 

remittance  of  forfeiture 637 

fees  of  justice 556,  637 

fees    of    constable 556,  638 

Special  Verdict 

criminal  cases,   in 613 

Speed 

general  highway  traffic  law 2J!» 

motor    vehicles     192,  208 

Spurious  Silverware  or  Goldware 

proceedings    as    to 680 

issuance  of   summons ." 680 

service  of  summons 680 

investigation   of   charge 680 

discharge  of  defendant 680 

bond   of  manufacturer   or   dealer 681 

action  of  bond 681 
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Squatters  pagh 

summary  proceedings  against 337,      434 

State 

jurisdiction  of  action  by  or  against 16,      358 

Statement 

by  accused,  on  preliminary  examination 593 

Statistics 

criminal 677-679 

Statute  of  Frauds 

(see  Feauds,  Statute  or) 

Statute  of  Limitations 

(see  Limitations  op  Actions) 
Statutes 

evidence  of  , 276 

judicial   notice   of , 253 

proof  of  colonial 278 

Stay  of  Proceedings 

summary    proceedings     442 

Stenographer 

use  of,  on  preliminary  examinations i .       597 

Stock 

proceedings  against  strays 342,  344,       411 

Stock  of  Goods 

chattel    mortgage    on 170 

Stolen  Property 

disposition    of 629 

Stones 

thrown    in    highway 219 

Stoppage  in  Transitu 

rights   of    78,  98,         99 

Stopping 

vehicles,   of 227 

Strays, 

proceedings  against 342-344,  411-420 

jurisdiction 27 

petition 342 

precept 343 

proceedings  on  return  of  precept 343 

demand  of  possession  of  animals 344 

appeals 344 

forms  in  proceedings  against 525 

petition  for  seizure 525 

precept 525 

final    order    526 

warrant   to    sell . .  . .  ^ 526 

Street  Railways 

general  highway  traffic  law 231 

Subpoena 

coroner's   inquest,   on 646 

criminal  cases,  in 625 

subptena  defined    625 

51 
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Subpoena — Continued  page 

issuance   by   magistrate 625 

general  regulations  concerning  subpoenas 625 

form  of  subpoena 625 

requirement  to   produce   papers,   etc 626 

service    of    subpoena 626 

subpoenaing  witness   in   another   county 626 

disobedience   to   subpoena 626 

punishment  of  witness 626 

mileage  fees  for  service  of  subpoena 627 

form  of 499 

bastardy   proceeding    731 

criminal 724 

issuance    by   magistrates 680 

jurisdiction    to    issue 14 

service    of    385 

special  sessions,  in 556,  636 

witnesses,    for     307 

Subpoena  Duces  Tecum 

criminal  cases,   in : 626 

form   of    499 

form  of  criminal 724 

issuance    of    307,  385 

production  of  papers  by 468 

Subscriptions 

consideration  of 38 

Sunnunary  Proceedings 

adjournments 340,  439 

answer 438 

appeals 341,  442 

effect  of  appeal  limited  in  certain  cases 442 

stay  of  warrant  on  appeal 442 

award  of  restitution   on   appeal 442 

final   order   upon   trial 340,  439 

allowance  of  costs 341,  439 

forms 526 

notice  to  pay  rent 526 

petition  for  removal  for  failure  to  pay  rent 526 

precept ■ 527 

answer    of    tennant 527 

final  order   528 

warrant  of  dispossession 528 

issues  upon  forcible  entry  or  detainer 438 

jurisdiction  of   28,  338 

petition 339,  435 

to    whom    presented 435 

who  may  make  petition 338,  435 

verification 435 

contents 435 

statement  as  to  notice  to  quit 436 

bawdy-house  petition    436 

precept 339,  436 

when   returnable 436 
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in   New    York    City 436 

service  of   437 

duty  of  person  to  whom  precept  is  delivered 437 

service  on  landlord  of  bawdy-house 437 

proof  of  service  of 437 

recovery   of   possession   of   real   estate  by 334-341 

nature  and  scope  of  remedy 334 

necessity  of  relation  of  landlord  and  tenant 334 

notice    to    quit 335 

notice  to  tenant  in  default 337 

redemption  by  lessee 341,  440 

creditor    of    lessee 441 

liability  of  person  redeeming 441 

stay  of  proceedings 442 

transfer  from  New  York  district  court 438 

trial  of  issues 438 

jury 340,  438 

warrant   to    dispossess 439 

execution    of    warrant 439 

when  warrant  cancels  lease 440 

when  and  how  stayed 440 

payment  of  rent  due 440 

undertaking  for  payment  of  rent 440 

disposition   of  undertaking 440 

when  tennant  may  be  removed 433 

tenant  holding  over  term .* 433 

default  in  payment  of  rent 335,  434 

failure  to  pay  taxes  or  assessments 434 

insolvency  of  tenant 434 

place  used  as  bawdy-house 434 

holding  over  after  sale  of  tenant's  interest 337,  434 

squatters 337,  434 

forcible  entry  or   detainer 435 

Summons 

amendment  of 286 

attachment    accompanying    287 

attachment,  in,  proceedings  when  not  personally  served 372 

application    for    284 

contents   of    361 

criminal,    against   corporation 628 

issuance   of    628 

form    of    628 

service  of   628 

criminal  cases,  in 538 

form  of  539 

defendant  unknown  363 

errors  in 286 

foreclosure  of  mechanic's  lien 324 

forms   of 481 

forms  of  criminal 725 

issuance  of    285 

order  of  arrest  accompanying 286 

proceedings  as  to  spurious  silverware  or  goldware 680 
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proceedings   on   return   of 293 

raising  on  appeal  objections  to  service 12 

replevin,    in     , 373,  375 

proceedings  when  summons  not  personally  served 375 

service  of  summons 373 

requisition  of  replevy  to  accompany 289 

return    of    363 

returnable  on  holiday , Sfi'l 

second  and  third  summons 362 

service  of    291,  361 

corporation,   on    361 

railroad  corporations 362 

express    companies     362 

insurance    companies    362 

telegrsiph  companies    , 362 

service  of,  when  accompanied  by  attachment 370 

signed    by    justice 286 

vagrant  child,  for,  form  for 734 

when  returnable 286 

Sunday 

contract  for  work  on 47 

judgment   entered  on S13 

proceedings  on   6 

summons    returnable    on 361 

Supplementary  Proceedings 

jurisdiction    of   actions    by   receivers 23,  359 

Suppression 

riots,  of  534,  577 

Sureties 

exception  to  and  justification  of 469 

Surety  Bond 

jurisdiction  of  action  on 17 

Surveyor 

testimony  of   273 

Suspension 

sentence,   of    >-^ 554,  615 

judgment  in  criminal  cases ^ 615 

Swearing    {see  Oath) 

general  mode  of    467 

T 

Talesmen 

summoning  in  special  sessions 633 

Tavernkeeper 

disqualification    of    12 

Taxation 

costs,  of 410 

Taxes 

registration  fees  in  lieu  of  taxes  on  motor  vehicles 203 

Taxi-Cabs 

stands    of 229 
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Telegrams  p^gb 

receipt  of   261 

Telegraph  Company 

service  of  summons  on 291,  361 

Telepbone 

evidence   of   admission   over 266 

Tenant 

removal    in   summary   proceedings 433 

Tender 

discharge  of  chattel  mortgage  by 189 

Term 

justice  of  peace. 3 

Time 

extension   of    463 

Title 

answer  of,  in  justice's  court 380 

implied  warranty  of 73,  88 

Toll  Boads 

rates   on   motor   vehicles , 215 

Torts 

defined 234 

conversion 235 

defined 235 

intention 235 

act  of  agent 235 

demand 236 

damages 238 

deceit 241 

fraud 242 

suppresion  of  truth  as 243 

proof    of    fraud 243 

jurisdiction  in  actions  of 14,  18 

negligence 248 

definition    248 

presumption    of    248 

contributory    negligence 249 

replevin 238-240 

jurisdiction    of    justice 238 

against  whom  maintained 239 

demand 239 

plaintiff  must  be  entitled  to  possession. 240 

trespass  on  lands 244 

who  may  maintain  action 244 

what   constitutes    • 246 

liability  for  trespass  , 246 

by  animals  247 

Town 

liability   of    221 

Town  Board 

lease  of  court  room  for  justice  of  peace 5 

justice  as  member  of , 6 
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Town  Clerk  page 

certified  copy  of  records  of 276 

Town  Meeting 

election    of   justicea   of   peace 3 

Traction  Engine 

use  of  on  highways 219 

Traffic 

general  highway  traffic  law 226 

Trailers 

ejocesaifve    weight    of > 203 

use  of   .- 204 

Train 

jurisdiction  of  crime  committed  on 582 

Tramp 

defined 664 

Transcript 

docket  of  justice  in  another  state 279 

from  docket  book,  evidence  of 277 

judgment  foreclosing  mechanic's  lien 325 

judgment,  after  term  of  justice 396 

judgment,    of    395 

judgment,  of,  form  of 529 

with  county  clerk,  issuance  of  execution 400 

Transfer    (see  also  Assignment) 

mortgaged   property    175 

Treason 

evidence  on  trial  for 607 

Treble  Damages 

cutting    trees    471 

torcible  entry   and  detainer , 471 

Trees 

action  for  cutting 471 

treble  damages   471 

along  highway    223 

fallen,  to  be  removed 225 

injury  to - 224 

penalty   for   falling 225 

chattel   mortgage  of 140 

Trespass  " 

by   animals    247 

form  of  complaint  for 493 

liability  for   246 

what   constitutes    246 

who  may  maintain  actions 244 

Trial 

default   of   defendant 389 

jury,  by   389 

drawing  jurors  390 

action  between  two  towns,  etc 390 

venire '. 390 

delivery 390 
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Trial — Continued  fagb 

execution 390 

return 390 

ballots 391 

selection   of  jury 391 

jurors  in  default 391 

issuance   of   new   venire 391 

oath  to   392 

jury  to  hear  proofs 392 

justice  to  wait  one  hour 365 

justice's  court,  in 310 

minutes  of 314 

order  of   606 

plaintiff  to  prove  his  case 365 

proceedings   against   strays 413 

security  to  keep  peace 575 

separate  trials  of  several  defendants 606 

special  sessions,  in 632 

summary  proceedings,  in 438 

Trick 

contract   procured  by .■ 40 

Tricycles 

use  of  highways 219 

Trover 

(See  CONVERSION;    TOETS) 

Trustee 

action  by 23 

counterclaim  when  trustee  is  party 379 

jurisdiction  of  actions  against 359 

Turning 

vehicles,   of    227 

Turning  Corners 

law  of  road 221 


Undertakings 

acknowledgment  of    463 

action  on  penal  bond 474 

adjournment,  for   383 

form 497 

affidavit  of  sureties 464 

answer  of  title , 380 

form 496 

appeal,  on  347,  402 

new  trial  demanded 407 

form 514 

form  in  criminal  cases 730 

appearance  of  witnesses 545 

criminal  cases   596 

approval  by  justice 464 

arrest  in  civil  actions,  forms  of 517 

attachment,  for    287 
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TTndertakings — Continued  page 

attachment^  forms  in v 519 

defendant's  undertaking  520 

for  delivery  to  third  person 521 

bastardy   proceedings    665,  656,  657 

claim  by  third  person  of  property  attached 371 

costs,  for    409 

defendant  in  attachment,  by 37) 

disorderly   person,   of 669 

forfeiture  of  undertaking 669 

exception  to  and  justification  of  sureties 469 

form  of   : 463,  464 

forms  in  criminal  proceedings 697-702 

forms    in   replevin 522 

by  defendant 524 

by  plaintiflF  to  indemnify  against  claim  of  third  person 524 

immaterial   defects   in 462 

jurisdiction  of  action  on 17,  358 

justice  of  peace,  of 4 

order  of  arrest,  for , 366 

proceedings  as  to  spurious  silverware  or  goldware 681 

replevin,   in , 290,  373 

exception  to  sureties , 295,  374 

justification  of  sureties 374 

replevin,  forms  in 522 

by  defendant 526 

by  plaintiff  to  indemnify  against  claim  of  third  person 524 

return  of  chattel  replevied 295 

security   for   costs 475 

security  to  keep  peace . . .  ^ 575 

form : • 688 

stay  of  summary  proceedings 440 

to  keep  peace 533 

warrant  of  attachment,  for 370 

Unilateral  Contracts 

bilateral  contracts  distinguished 34 

Unknown  Defendant 

summons,  in   363 

Usage 

aid  in  interpretation  of  contracts 44 

Usury- 
chattel  mortgages,  in 150 

V 

Vacancies 

office  of  justice  of  peace 3 

Vagrants 

arrest  of  disguised  persons : 666 

aid  to  officer 666,  667 

commitment  of  ■ 666 

conviction  of 665 

form  of  certificate  of  conviction 665 

defined 663 
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Vagrants — Continued  page 

examination  as  to  residence 665 

form  of  commitment  for 721 

form  of  information  against 715 

form  of  warrant  for 721 

proceedings  before  magistrate 664 

summary  punishment  of  professional  criminals 667 

taking  before  magistrate 665 

tramp  defined   664 

Value 

opinion  as  to 268 

Variance 

when  disregarded  378 

Venire 

civil  cases,  in 390 

issuance  of 309,  390 

execution  of 390 

return  of   390 

form  of  502,  603 

form  of  criminal % 727 

issuance  of  new 391 

new,  upon  disagreement  of  jury 393 

service  of   309 

Verdict 

coroner's  jury  646 

criminal  cases,  in 612 

necessary  that  all  appear 613 

presence  of  defendant 613 

manner  of  taking  verdict , 613 

verdict  may  be  general  or  special 613 

general  verdict P13 

special  verdict    613 

how  rendered   613,  614 

how  brought  to  argument 614 

judgment  thereon   614 

defective   special  verdict 614 

degrees   of   offense 614 

indictment  against  several 614 

reconsideration   of   verdict 614,  615 

judgment  on  informal  verdict 615 

polling  the  jury 615 

special  sessions,  in 634 

entry  in  docket  book 312 

form  of  506 

judgment  upon   395 

jury,  of 311 

rendering  of   393 

Verification 

answer,  of   377 

complaint,  of 377 

notice  of  mechanic's  Hen 118,  120 

notice  of  sale  to  foreclose  lien 330 

petition  in  summary  proceedings 435 

pleading,  of,  form  of 528 
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Vessel  PAGE 

jurisdiction  of  crime  committed  on 582 

View 

in  criminal  caaes 609 

Villages 

evidence  of  ordinances  of 277 

jurisdiction  of  justice  of 13 

Voluntary  Appearance 

jurisdiction  by   11 

w 

Wages 

garnishment  of   321 

workman,  of 62 

Waiver 

examination,  of    542 

jury   trial,   of 308 

Warning 

approach  of  motor  vehicle 193,  206 

Warrants  (see  also  Seabch  Wabbants) 

apprentice  or  servant,  against 676 

service  of  676 

arrest,  of,  by  coroner 647 

arrest,  of,  forms  for 691 

arrest  under  588,  589 

arrest  without  540,  5S9,  590 

arrest  oi  fugitive,  form  for 693 

attachment,  of    (see  Attachment) , 370 

forms 519 

attachment  of  defaulting  witness,  forms  as  to 500 

bastardy  proceedings,  in ' 654,  655 

form 731 

compelling  parent  to  support  child 674 

contempt,  form  for 515 

defaulting  juror,  against,  form  of 505 

disorderly  persons,  against 668 

form 718 

dispossession  in  summary  proceedings 439 

form 528 

execution  of  criminal 540 

execution  of  warrant 586 

forms  in  criminal  proceedings 719-722 

issuance  of  and  arrest  under 584-587 

issuance  of,  by  magistrate 538 

proceedings  against  strays 413 

form 526 

search,  form  of 717 

security  to  keep  peace 533,  575 

form 688 

witness  refusing  to  answer 392 

Warranties 

definition      72,  88 

title 73,  88 
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Warranties — Continued  page 

sale  by   description 73,  89 

quality 74,  89 

sale  by  sample 75,  97 

remedies  for  breach  of 82,  101 

form  of  complaint  for  breach  of 492 

Wars 

judicial  notice  of ^ 253 

Weather 

evidence  of 283 

Wife 

(See  Husband  and  Wife)  . 
Window 

breaking,  to  arrest  escaped  prisoner ^ 590 

breaking,  to  eflfect  arrest 589 

breaking,  to  serve  search  warrant 651 

Withdrawal 

plea,  of  600 

Witnesses 

adjournment  on  ground  of  absent 384 

arrest  of  delinquent 14 

attachment  for  absent 307 

attendance  in  special  sessions 556 

bringing  prisoners  into  court  by  habeas  corpus 561 

conmiission  to  take  testimony 387 

to  examine  witness  on  interrogatories 387 

oral  examination   387 

when  and  how  granted 387 

adjournment 387 

execution  and  return  of  commission 387 

receipt  of  commission  by  justice 387 

when   deposition   evidence 388 

powers  of  commissioners 388 

compelling  attendance  of 307,  385 

issuance  of  subpoena  by  justice 385 

service   of  subpoena 385 

warrant  of  attachment  against  defaulting 385 

execution  of   385 

payment  of  fees  for 385 

witness  in  adjoining  county 386 

fine  for  failure  to  attend 386 

imposition  of  fine 386 

minute  of  conviction  in  docket-book 386 

execution  for 386 

disposition  of  money  collected 386 

defaulting  witness  liable  for  damages 380 

compelling  attendance  of,  in  criminal  cases 625 

subpoena  defined  625 

issuance  by  magistrate 625 

general  regulations  concerning  subpoenas 625 

form  of  subpoena 625 

requirement  to  produce  papers,  etc 626 

service  of  subpoena 626 
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Witnesses — Continued  faob 

subpoenaing  witnesses  in  another  country 626 

disobedience  to  subpoena 626 

punisbment  of  witness 626 

mileage  fees  for  service  of  subpoena 627 

compensation  of,  in  criminal  cases 607 

competency  of   269-272 

conditional,  on  preliminary  examination 596 

coroner's   inquest,   on 646 

defaulting,  forms  as  to - 500 

affidavit  for  warrant  of  attachment 500 

warrant  of   attachment 500 

minute  of  conviction 501 

execution  against  witness 501 

defendant's,  at  preliminary  examination 593 

defendant,  in  criminal  case 607 

determination  of  competency  of 392 

examination  of,  by  court 467 

fees  of  456 

special  sessions,  in 636 

form  of  oath  to 504 

form  of  undertaking  for  appearance  of,  in  criminal  cases 698 

impeachment  of  268 

juror  as  a 609 

justice  of  peace  as , 425 

oath  to  392,  467' 

persbns  jointly  indicted 607 

punishment  of  defaulting 26 

refusal  to  be  sworn 392 

search  warrant  proceedings , 650 

self-incrimination 561 

separation  of,  at  preliminary  examination 594 

subpoena  in  special  sessions 636 

undertaking  for  appearance  of,  in  criminal  cases 545,  596 

Women 

no  arrest  of,  in  civil  actions 366 

Work 

contracts  for  ^ 58-66 

Workmen's  Compensation  Law 

jurisdiction  of  action  to  recover  premium 16 

Written  Contracts  (see  also  Contbacts) 

oral   contracts  distinguished 31 

Wrongs 

(See  TobYs) 
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BHOWINO  THE  PROVISIONS  OF  THE  REVISED  STATUTES,  SESSION 
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Penal  Law 
Section. 
R.  B.,  Pt.   1,  Ch.  20,  Tit.   8. 

SI 833 

2 834 

8  tpt.) 991 

8  (pt.) 992 

9 994 

14,  15 995 

16,  17 993 

21,  Bubd.  2  996 

24 1388 

25,  32 1383 

33 1384 

38 1385 

L.  1867,  Ch.  375,  §  4 187 

L.  1867,  Ch.  375,  §  10,  1[  2 185 

L.  1874,  Ch.  209,  §§  2,  3,  as 
amended  by  L.  1876,  Ch.  108. 

§5  1,  2 2196 

L.  1875,  Ch.  97,  §  1 183 

L.  1875,  Ch.  97,  5  2,  as 
amended  by  L.  1876,  Ch.  246, 

5  1 184 

L.  1875,  Ch.  205 1147 

L.  1875,  Ch.  246,  §  1 184 

L.  1876,  Ch.  108,  §  1 2196 

L.  1881,  Ch.  419,  §§  1,  2 1310 

L.  1885,  Ch.  490,  §  1,  as 
amended  by  L.  1891,  Ch.  115, 

I  1 2370 

'  L.  1885,  Ch.  490,  §  2 2370 

L.  1885,  Ch.  490,  §§  4,  5 2371 

L.  1885,  Ch.  490,  §  7 2372 

L.  1887,  Ch.  711,  §  9,  pt 2195 

L.  1891,  Ch.  115,  §  1 2370 

L.  1893,  Ch.  296  1082 

L.  1894,  Ch.  259,  §  1 2240 

L.  1894,  Ch.  265  1030 

L.  1895,  Ch.  823,  {  1,  m 


Penal  Law 
Section, 
amended  by  L.  1907,  Ch.  297, 

J  1 2153 

L.    1896,    Ch.    112,    S    40,    pt., 
as  amended  by  L.   1897,   Ch. 

312,  §  28 1221 

L.  1896,  Ch.  112,  S  40,  pt.,  as 
amended  by  L.  1897,  Ch.  312, 

I  28 1912 

L.  1896,  Ch.  112,  §  41 1913 

L.  1897,  Ch.  256,  §  1 489 

L.  1897,  Ch.  312,  §  28 1221,  1912 

L.  1898,  Ch.  165,  ;  4,  as 
amended  by  L.  1899,  Ch.  226, 

S  2 270 

L.  1898,  Ch.  325,  as  amended 

by  L.  1900,  Ch,  ^71  1757 

L.  1898,  Ch.  555,  9  10 1783 

L.  1898,  Ch.  657,  coTered  by...  421 

L.  1898,  Ch.  671  1278 

L.  1899,  Ch.  225,  §  2..... 270 

L.  1900,  Ch.  171  1767 

L.  1905,  Ch.  168,  §  2 480 

L.  1907,  Ch.  297,  {  1 2153 

L.  1907,  Ch.  649,  §  2 1742 

Code  Civ.  Pro.,  §  13 602 

Code  Civ.  Pro.,  §  32 1790 

Code  Civ.  Pro.,  S  33 1790 

Code  Civ.  Pro.,  §  63 271 

Code  Civ.  Pro.,  §  64,  pt 272 

Code  Civ.  Pro.,  5  64,  pt 1876 

Code  Civ.  Pro.,  §  70 273 

Code  Civ.  Pro.,  §  71 273 

Code  Civ.  Pro.,  §  73. .  (subd.  1)  274 
Code  Civ.  Pro.,  5  74. .  (subd.  2)  274 
Code  Civ.  Pro.,  5  75. .  (subd.  4)  274 

Code  Civ.  Pro.,  }  76 276 

Code  Civ.  Pro.,  §  77 27« 

Code  Civ.  Pro.,  }  78 878 
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Penal  Law  Pamtl  Law 

Section.  Section. 

Code  CiT.  Pro.,  §  79 278  Code  Cir.  Pro.,  }  1122 12JS 

Code  Civ.  Pro.,  §  80 278  Code  Civ.  Pro.,  |  ll23 /2J5 

Code  Civ.  Pro.,  §  81 279  Code  Civ.  Pro.,  §  1124 1235 

Code  Civ.  Pro.,  5  125 1875  Code  Civ.  Pro.,  §  1126 1233 

Code  Civ.  Pro.,  §  130 1791  Code  Civ.  Pro.,  S  1158 1234 

Code  Civ.  Pro.,  §  159,  pt 1839  Code  Civ.  Pro.,  §  1159 1234 

Code  Civ.  Pro.,  §  334 1634  Code  Civ.  Pro.,  §  1160 12S< 

Code  Civ.  Pro.,  §  851 1622  Code  Civ.  Pro.,  §  1161 1232 

Code  Civ.  Pro.,  5  961,  pt 1874  Code  Civ.  Pro.,,  §  1193 I7S 

Oode  CiT.  Pro.,  i   1180 1232  Cod*  av.  Fro.,  i  UM STT 
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>raal  Code 
Section. 
1  

Penal  Law 
SeetioB. 

1 

12 

2 

Penal  Code 

Section. 
41aa  , 

Penal  Law 
Section. 
753 

2   

3  

41b  , 

41bb  

41c  

41d  

41e  , 

41f  

*lg  

41h 

41i  , 

764 

765 

4  

2 

766 

5  

2 

767 

6  

7  

8  

t  

10  

2 

20 

41 

31 

30 

21 

768 

769 

760 

761 

762 

11  

41j  

41k  , 

411  

41m  

763 

12  

IS 

14   , 

2188 

..1931,  1932 

1935 

1937 

764 

76S 

766 

IS  

41n  

41o  

767 

IJ      

1930 

768 

17  

816 

«lP  

*H  

41r  , 

769 

18  .., 

816 

770 

19  

817 

, 771 

20    

1120 

41s  , 

772 

21  

1120 

41t  

41u 

77S 

22 

1220 

774 

2S  

34 

41v  

41w , 

776 

24     

1460 

776 

26     

8S9 

41x  

777 

28       

42 

♦ly 

41z(a)  

41z(b)  

778 

27  

25 

779 

9JI 

26 

780 

20      

2 

41z(c)  

41zz 

41ZKZ  

781 

30      

2 

782 

27 

750 

32   

1934 

42  

43  

1820 

39 

1934 

1821 

34      

2 

44  , 

45  

, 1822 

9E 

610 

1823 

9lt 

32 

46  

, 1824 

9*7 

2380 

4T  

1826 

2382 

48  

1826 

90 

2381 

48a  

1827 

An 

2383 

48b  

1828 

Jl 

T«l 

48e  ............. 

2320 

4U a* 

7B2 

4»  

1SK» 

ru 
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Section.                               Section.  Section.  Section. 

60 1830        96   , 1820 

61  1831        97   1621 

62  1832        98   1623 

53  1832        99   1624 

64  1833      100 1625 

65 1834      101    1626 

66  1835      101a 1627 

67  1836      102   1628 

68  1837      103   , 1629 

69  1320      104   1630 

80  1321      105    ,.. 1632 

61  1322      106   1633 

62  1323      107    810 

63  1324   108  2442 

64  1325   109  811 

65  1326   110  812 

66  1327   111  2441 

67  1328   112  813 

68  1329   113  2440 

69  1330   114  1833 

70  1331   115 1839 

71  371   116  1840 

72  372   117  1841 

73  373   117a , 1842 

74  374   117b  1843 

76  376   118  1844 

76  1231   119,  pt 1846 

77  1792   119,  pt 1846 

78  378   120  1847 

79  381   121  1848 

80  379   122  1849 

81  370,  1230   123  , 1860 

(laat  par.)  1792   124  1851 

82  1692   125  , 670 

83 1873   126  671 

84  1693   127 860 

86  1694   128 814 

86  1695   129  2031 

87  1698   130  2032 

88  1696   131  2033 

89  1897   132  320 

90  1897   133  321 

91- 1698   134  322 

92  1890   136  323 

93  1800   136 Bubd.  1,  274 

04  2060   137  1858 

•6  2061   188  ISM 

yiii 
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Section.  Section.  Section. 


13»   1854  178   2303 

139,  pt ...rabd.  3,  274  179   1042 

140   , 1866  180   , 1043 

140,  pt 275  181 1041 

141  1856  182  1040 

142  , 2443  183  1044 

143  600  183a  1041 

144  1237  184  1046 

146  1780  185  1047 

146  1781  186  , 1045 

147  , 1080  187  1048 

148  273  188  1049 

148a 120  189  1060 

149  277  190  1050 

150  277  191  1060 

161  922  192  1051 

152  923  193  subd.  2,  1052 

163  641  194  1052 

164  1857  195  1052 

164a  1858  196  1052 

156 29  197  1052 

166  1782  198  1052 

167 1783  199  1052 

167a  1784  200  1052 

168 1785  201  1052 

I5»  1786  202  1053 

160 1691  203  1054 

161 1859  204  1065 

162  I860  205  1055 

163  1861  206  1400 

164  1862  207  1402 

166  1863  208  1403 

166  1864  209  1401 

167  1864  210  1404 

168  680  211  1250 

169  581  212  1251 

170  682  213  1262 

171  683  214  1253 

171a 631  216  1254 

171b  1480  216  1266 

171e 1481  217  240 

172  2300  218  242 

178  2301  218  244 

174  2302  220  241 

176  2304  221  84> 

176  2305  222  24S 

177  2306  223 U» 
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flHMl  Cbdi  rtamX  Iaw 

Beetion.            Section. 
M4  / 8120 

225  2121 

226  2122 

227  2123 

22S  2124 

229  2126 

280  2128 

231  2126 

232  2127 

233  2129 

234  731 

236  732 

£36  730 

237  733 

238  734 

239  735 

240  738 

241  737 

242  1340 

243  1341 

244  1342 

246  1343 

246  1344 

247  1345 

248  1346 

249  1346 

250  1347 

261  1348 

262  1349 

263 1360 

264  1361 

£64a  1362 

266  Repealed 

266 Repealed 

267 Repealed 

268 Repealed 

269  2140 

260  2141 

261 Repealed 

S62 Repealed 

S6S  2143 

864  2144 
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PENAL     LA^W^ 

STATE  OF  NEW^  YOUKI. 


LAWS  1909,  CHAPTER  88. 

With  all  Amendments  Passed  by  the  Legislature  to  thb 
End  of  the  Regulae  Session  of  1919. 


AN  ACT  providing  for  the  Punishment  of  Crime,  con- 
Btitnting  Chapter  Forty  of  the  Consolidated  Laws. 

The  People  of  the  State  of  Nerv  Yorh,  represented  in  Senaig 
and  Assembly,  do  enact  as  follows: 

Chapter  40  of  the  Consolidated  Laws. 

PENAL    lAW. 

Amove      1.  Short  title  and  definitions  (S§  1-S). 

2.  General  provisions   (li  20-43). 

4.  Abduction  (§§  70,  71). 

6.  Abortion   (§§  80-82). 

8.  Adultery   (§§  100-103). 
10.  Advertising   (§§  120,  121). 
12.  Agents   (|§  140-143). 
14.  Anarchy   (§§   160-166). 
16.  Animals   (S§  180-196). 
18.  Arson   (55  220-227). 
20.  Assault  (15  240-246). 
22.  Attempt  to  commit  crime   (§5  260-262). 
24.  Attorneys   (§§  270-280). 
26.  Banking   (§§  29n-.^04). 
28.  Barratry    (§§  320-323). 
30.  Bigamy   (§§  340-343). 

32.  Bills  of  lading,  receipts  and  vouchers    (§5  360-367). 
34.  Bribery  and  corruption   (§§  370-381). 
36.  Bucket  shops   (§§    ^nO-SgS). 
38.  Burglary   (§5  400-408). 
40.  Business  and  trade  (SI  420-444). 


ARTICLES 

AirriCLB  42.  Canals  (§§  46C  465). 

44.  Children  (§§  480-493). 

46.  Civil  rights  (§§  510-516). 

48.  Coercion  (§§  530-533). 

50.  Communication  (t;§  550-553). 

52.  Compounding  crime  (gg  570,  571). 

54.  Conspiracy  (g§  580-583). 

56.  Contempt  of  court  (^^  600-602). 

58.  Conviction  (§  610). 

60.  Convict  made  goods  (§  620). 

62.  Convicts  (§g  640-644). 

64.  Corporations  (§§  600-669). 

66.  Crime  against  nature  (§5  6!)0,  891^ 

68.  Disguises   (§§  710-713). 

70.  Disorderly  conduct  (§§  720,  721). 

72.  Dueling  (§§  730-737). 

74.  Elective  franchise   (§§  750-732). 

76.  Evidence   (§§  810-817). 

78.  Exhibitions   (§S   830-835). 

80.  Extortion  and  threats   (8§  850-861). 

82.  Ferries  (§§  870,  871). 

84.  Forgery   (§§  880-895). 

86.  Frauds  and  cheats   (§§  920-96 1"). 

88.  Gambling  (§|  970-997). 

90.  Habitual  criminals   (§5  1020-1022). 

92.  Hazing  {§  1030). 

94.  Homicide    (5§   1040-1055). 

»6.  Horse  racing   (§5  1080-1082). 

98.  Husband  and  wife   (S§  1000,  10»l). 
lee.  Ice   (§  1100). 
102.  Incest   (§   1110). 
104.  Incompetent  persons  (§§  1120-1122). 
106.  Indecency   (§§  1140-1147). 
108.  Indians  (§§  1160,  1161). 
110.  Insolvency   (§§  1170-1173). 
112.  Insurance   (§§  1190-1203). 
114.  Intoxication    (§§   1220,  1221). 
116.  Juries  and  jurors  (§|  1230-1287). 
118.  Kidnapping  (§§  1250-1255). 
120.  Labor  (§§  1270-1278). 
122.  Larceny  (i§   1290-1313). 
124.  Legislature   (§§  1320-1331). 
128.  Libel   {§§  1340-1362). 
128.  Logs  (§  1360). 
130.  Lotteries  (§5  1370-1389). 
132.  Maiming   (§|  1400-1404). 
134.  Malicious  mischief  ({§  1420-14a6>. 
1*6.  Marriage*  ({  14«0). 
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140.  Meetings  (§§  1470-1472). 

142.  Militnrv  (§§  1480-14>J7). 

144.  Navigation  (§§  1500-1509). 

146.  Negotiable  instruments  (§|  1520,  1681). 

148.  Nuisances  (§§  1530-1533). 

150.  Oysters  (§§  1550,  1551). 

152.  Passage  tickets   (§§  1560-1571). 

154.  Pawnbrokers   (§§  1590-1592). 

156.  Peddlers   (§  1610). 

158.  Perjury  and  subornation  of  perjury  (§§  1680- I9M). 

160.  Poor  persons  (§  1650). 

162.  Prisoners   (§§  1690-1698). 

164.  Prize-fighting  and  sparring   (§§  1710-1716). 

166.  Public  health  (§§  1740-1763). 

168.  Public  justice   (§§  1780-1792). 

170.  Public  offices  and  oflRcers  (§§  1820-1876). 

172.  Public  safety   (§§  1890-1913). 

174.  Punishment   (|§   1930-1942). 

176.  Quarantine  (§§  1960-1964). 

178.  Railroads   (§§  1980-1991). 

180.  Rape  {§§  2010-2013). 

182,  Real  property   (§§  2030-2039). 

184.  Records  and  documents   {§§  2050,  2051). 

186.  Religion   {§§  2070-2073). 

188.  Riots  and  unlawful  assemblies   (§§  2090-2097). 

190.  Robbery   (§§  2120-2129). 

192.  Sabbath   (§§  2140-2154). 

194.  Salt  works   (§  2170). 

195.  Seduction    (§§  2175-2177). 

196.  Sentence   (§§  2180-2198). 
198.  Sepulture  (§§  2210-2220). 
200.  Societies  and  orders  (§  2240). 
202.  Suicide    (§§  2300-2306). 

204.  Taxes  (§§  2320,  2321). 
206.  Trade-marks   (§§  2350-2357). 
208.  Trading  stamps  (§§  2360,  2361). 
210.  Tramps  (§§  2370-2372). 
212.  Treason   (§§  2380-2383). 
214.  Usury   (§  2400). 

216.  Weights  and  measures  (§§  2410-2417). 
218.  Witness  (§§  2440-2445). 
220.  Women   {§§  2460,  2461). 
222.  Wrecks   (§§  2480-2482). 

224.  Repeal    of    provisions    of    penal    law    must    be    axplieit;    lawi 
r«pealed;  time  of  taking  e£fect  (S9  2600-2502). 


§§  1-2]         SHORT  TITLE  AND  DEFINITIONS         [Art.  1 

ARTICI.E  1. 

SHORT  TITIJB  AND  I>EFINITIOir». 

Section  1.  Short  title. 

2.  Definitions. 

3.  Construction  of  terms. 

§  1.  Short  title. 

This  chapter  shall  be  known  as  "Penal  Law." 
DeriTBtion:     Penal  Code,  §  1.     See  §  20,  post. 

§  2.  Definitions. 

Crime.  A  "  crime  "  isi  an  act  or  omission  forbidden  by  law, 
and  punishable  upon  conviction  by: 

1.  Death;  or, 

2.  Imprisonment;  or, 

3.  Fine;  or, 

4.  Removal  from  office;  or, 

5.  Disqualification  to  hold  any  office  of  trust,  honor  or  profit 
under  the  state;  or, 

6.  Other  pen£.l  discipline. 
Division  of  crime.     A  crime  is: 

1.  A  felony;  or, 

2.  A  misdemeanor. 

Felony.     A  "  felony  "  is  a  crime  which  is  or  may  be  punishable 

by: 

1.  Death;  or, 

2.  Imprisonment  in  a  state  prison. 
Misdemeanor.     Any  other  crime  is  a  "  misdemeanor." 
Principal.     A  person  concerned  in  the  commission  of  a  crime, 

whether  he  directly  commits  the  act  constituting  the  oilense  or 
aids  and  abets  in  its  commission,  and  whether  present  or  absent, 
and  a  person  who  directly  or  indirectly  counsels,  commands,  in- 
duces or  procures  another  to  commit  a  crime,  is  a  "  principal." 

Accessory.  A  person  who,  after  the  commission  of  a  felony, 
harbore,  conceals,  or  aids  the  offender,  with  intent  that  he  may 
avoid  or  escape  from  arrest,  trial,  conviction,  or  punishment,  hav- 
ing knowledge  or  reasonable  ground  to  believe  that  such  offender 
is  liable  to  arrest,  has  been  arrested,  is  indicted  or  convicted,  or 
has  committed  a  felony,  is  an  "  acceeeory  "  to  the  felony. 


Art.  1]  SHOKT  TITLE  AND  DEFINITIONS  [§  2 

Attempt  to  commit  a  crime.  An  act,  done  with  intent  to  com- 
mit a  crime,  and  tending  but  failing  to  effect  its  commission,  is 
"  an  attempt  to  commit  that  crime." 

DerlTatlom:     Penal  Code,  §§  3-6,  29,  30,  34. 

Crime.— McCord  v.  People  (1871),  46  N.  Y.  470,  473;  People  v.  Adams 
(1879),  16  Hun,  549;  People  ex  rel.  Hislop  v.  Cowles  (1879),  16  Hun,  677, 
aff'd  77  N.  Y.  331;  People  v.  Burton  (1883),  1  N.  Y.  Cr.  297,  16  W.  Dig.  195; 
People  V.  Hale  (1883),  1  N.  Y.  Cr.  533;  People  v.  Parr  (1886),  42  Hun,  313; 
People  eK  rel.  Kopp  v.  French  (1886),  102  N.  Y.  583;  s.  c,  4  N.  Y.  Cr.  447, 
aff'g  Id.  300;  8.  c.,  39  Hun,  507;  Darrow  v.  Family  Fund  Society  (1886),  42 
Hun,  247,  116  N.  Y.  537,  542;  People  v.  West  (1887),  106  N.  y!  293,  296, 
aff'g  44  Hun,  162;  People  v.  Barber  (1888),  48  Hun,  198;  People  v.  Gillson 
(1888),  109  N.  Y.  389,  406;  Lawton  v.  Steele  (1890),  119  N.  Y.  233,  16  Am. 
St.  Rep.  813,  aff'g  5  N.  Y.  Supp.  953;  People  v.  Most  (1891),  128  N.  Y.  108, 
8  N.  Y.  Cr.  278;  People  v.  Meakim  (1892),  133  N.  Y.  214,  8  N.  Y.  Cr.  404, 
aff'g  61  Hun,  327,  8  N.  Y.  Cr.  308;  People  v.  Phyfe  (1892),  136  N.  Y.  554, 
rev'g  48  N.  Y.  S.  R.  350;  Hewitt  v.  Newburger   (1894),  141  N.  Y.  538,  rev'g 

66  Hun,  230;  People  v.  S'one  (1895),  85  Hun,  130;  People  v.  Girard  (1895), 
145  N.  Y.  105,  aff'g  73  Hun,  457;  People  ex  rel.  Shortell  v.  Markell  (1897), 
20  Misc.  149,  12  N.  Y.  Cr.  312;  People  ex  rel.  Stevenson  Co.  v.  Lyman  (1902), 

67  App.  Div.  446,  73  N.  Y.  Supp.  987;  Mairs  v.  Baltimore,  etc.,  R.  Co.  (1902), 
73  App.  Div.  273,  76  N.  Y.  Supp.  838;  People  6x  rel.  Allen  v.  Hagan  (1902), 
170  N.  Y.  46,  16  N.  Y.  Cr.  313;  People  v.  Martin  (1902),  175  N.  Y.  315,  aff'g 
77  App.  Div.  396,  79  N.  Y.  Supp.  340,  which  reversed  38  Misc.  67,  76  N.  Y.  Supp. 
953;  People  v.  Abeel  (1904),  45  Misc.  86,  92  N.  Y.  Supp.  699;  see  also  People 
V.  Smith,  5  Cow.  258;  People  v.  Hays,  1  Hill,  551;  People  v.  Reed,  47  Barb. 
235;  Hamilton  v.  People,  57  Barb.  625;  Morris  v.  People,  3  Denio,  381;  Mayor 
v.  Eisler,  2  Civ.  Proc.  125;  Mogul  Steamship  Co.  v.  McGregor,  23  Q.  B.  Div. 
606;  Com.  v.  Weiss,  139  Pa.  St.  247,  23  Am.  St.  Rep.  182;  Matter  of  Wilson, 
114  U.  S.  417;  United  States  v.  Wynn,  9  Fed.  886;  2  Abb.  Nat.  Dig.  222. 

Division  of  Crimes. — Mairs  v.  Baltimore,  etc.,  R.  Co.  ( 1902 ) ,  73  App.  Div. 
273,  76  N.  Y.  Supp.  838;  People  ex  rel.  Smith  v.  Van  De  Carr  (1903),  86 
App.  Div.  10,  83  N.  Y.  Supp.  245,  17  N.  Y.  Cr.  455. 

Felony. — People  v.  Park  (1S69),  41  N.  Y.  21,  aff'g  1  Lans.  263;  People  v. 
Cole  (1883),  2  N.  Y.  Cr.  108;  Bork  v.  People  (1883),  91  N.  Y.  5,  aff'g  26  Hun, 
670,  1  N.  Y.  Cr.  368;  People  v.  Lyon  (1885),  99  N.  Y.  210,  3  N.  Y.  Cr.  166, 
rev'g  33  Hun,  623,  1  N.  Y.  Cr.  400,  2  N.  Y.  Cr.  484;  People  v.  Richards  (1887), 
5  N.  Y.  Cr.  355,  44  Hun,  283;  People  v.  Johnson  (1887),  46  Hun,  670;  People 
V.  Johnson  (1888),  110  N.  Y.  141;  Benedict  v.  Williams  (1888),  48  Hun,  123; 
People  V.  Hughes  (1893),  137  N.  Y.  30,  aff'g  46  N.  Y.  S.  R.  413;  People  v. 
Carter  (1895),  88  Hun,  304,  11  N.  Y.  Cr.  25;  People  v.  Cornyn  (1901),  36 
Misc.  136,  72  N.  Y.  Supp.  1088,  16  N.  Y.  Cr.  102;  Mairs  v.  Bait.  &  Ohio  R.  R. 
Co.  (1902),  73  App.  Div.  273,  76  N.  Y.  Supp.  838;  People  ex  rel.  Smith  v. 
Van  De  Carr  (1903),  86  App.  Div.  10,  83  N.  Y.  Supp.  205,  17  N.  Y.  Cr.  455; 
People  V.  Stacy  (1907),  119  App.  Div.  747,  104  N.  Y.  Supp.  615,  21  N.  Y. 
Or.  216;  People  ex  rel.  Cosgriff  v.  Craig  (1908),  60  Misc.  531;  see  also  People 
T.  Borges,  6  Abb.  Pr.  132;  People  v.  Van  Steenburgh,  1  Park.  39;  Crenshaw 
V.  People,  17  Am.  Dec.  791-796  (note). 
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Mlsdemeaiior. — People  v.  Finn  (1881),  26  Hun,  58,  60;  Peopde  v.  Faber 
(1883),  92  N.  Y.  149,  44  Am.  Rep.  357,  rev'g  29  Hun,  320;  People  v.  Lyon 
(1883),  99  N.  Y.  219,  1  N.  Y.  Cr.  400;  People  v.  Cooper  (1884),  3  N.  Y.  Cr. 
117;  People  v.  Sweeney  (1886),  41  Hun,  340;  People  v.  Richards  (1887),  5  N. 
Y.  Cr.  355,  44  Hun,  278;  People  v.  Upson  (1894),  79  Hun,  87;  People  v.  Car- 
ter (1895),  88  Hun,  305,  11  N.  Y.  Cr.  25;  People  v.  Markell  (1897),  20  Misc. 
149;  People  ex  rel.  Frank  v.  The  Keeper,  etc.  (1902),  38  Misc.  238,  77  N.  Y. 
Supp.  145,  aff'd  80  App.  Div.  448,  80  N.  Y.  Supp.  872;  Mairs  v.  Bait.  &  Ohio 
R.  R.  Co.  (1902),  73  App.  Div.  273,  76  N.  Y.  Supp.  838;  People  ex  rel.  Smith 
V.  Van  De  Carr  (1903),  86  App.  Div.  10,  83  N.  Y.  Supp.  245,  17  N.  Y.  Cr.  455; 
People  V.  Stacy  (1907),  119  App.  Div.  748,  104  N.  Y.  Supp,  615,  21  N.  Y.  Cr. 
215;  see  also  People  v.  Hovey,  5  Barb.  117;  People  v.  Bogart.  3  Abb.  Pr.  193. 

Principal.— McCarney  v.  People  (1880),  83  N.  Y.  413;  People  v.  Ryland  . 
(1884),  97  N.  Y.  126;  People  v.  Bassford  (1885),  3  N.  Y.  Cr.  219,  223; 
People  V.  Fitzgerald  (1887),  105  N.  Y.  146,  5  N.  Y.  Cr.  335,  6  N.  Y.  St.  32, 
rev'g  43  Hun,  36,  6  N.  Y.  St.  599 ;  People  v.  Sharp  (1887),  107  N.  Y.  427,  12  N. 
Y.  State  Rep.  217,  rev'g  45  Hun,  460,  10  N.  Y.  State  Rep.  522;  People  v.  Batt  r- 
son  (1888),  50  Hun,  44,  5  N.  Y.  Cr.  176;  People  v.  Brien  (1889),  53  Hun, 
496,  25  N.  Y.  St.  239,  7  N.  Y.  Cr.  166;  Leonard  v.  Poole  (1889),  114  N.  Y. 
371,  aff'g  55  N.  Y.  Super.  213;  People  v.  Bliven  (1889),  112  N.  Y.  82,  20  N. 
Y.  St.  487;  People  v.  Kief  (1890),  58  Hun,  337,  34  N.  Y.  St.  533,  aff'd  126 
N.  Y.  663,  37  N.  Y.  St.  479;  People  v.  Phelps  (1891),  61  Hun,  116,  39  N.  Y. 
St.  599;  People  v.  O'Connell  (1891),  60  Hun,  109,  38  N.  Y.  St.  109;  People 
V.  Cotto  (1892),  131  N.  Y.  579;  People  v.  Bosevorth  (1892),  64  Hun,  72; 
People  V.  McKane  (1894),  143  N.  Y.  455,  aff'g  80  Hun,  323;  People  v.  Sebring 
(1895),  14  Misc.  31;  Anderson  v.  Schlesinger  (1896),  16  Miss.  535;  Sliad  v. 
Security  Mut.  L.  Assn.  (1896),  11  App.  Div.  487;  People  v.  McLaughlin 
(1896),  150  N.  Y.  365;  Peoplev.  Kelly  (1896),  11  App.  Div.  495,  153  N.  Y. 
651;  People  v.  Peckeng  (1897),  153  N.  Y.  576,  12  N.  Y.  Cr.  433;  People  v. 
Knatt  (1898),  156  N.  Y.  305;  People  v.  Stock  (1898),  26  App.  Div.  564; 
People  V.  Fitzgerald  (1898),  156  N.  Y.  257,  13  N.  Y.  Cr.  36,  rev'g  20  App. 
Div.  139;  People  v.  Rivello  (1899),  39  App.  Div.  454,  14  N.  Y.  Cr.  49;  Mar- 
den  V.  Dorthy  (1899),  160  N.  Y.  56,  aff'g  12  App.  Div.  188;  People  v.  Field- 
ing 1899),  36  App.  Div.  401;  People  v.  Dilcher  (1902),  38  Misc.  91, 
77  N.  Y.  Supp.  108,  16  N.  Y.  Cr.  548;  People  v.  Martin  (1902), 
77  App.  Div.  396,  79  N.  Y.  Supp.  340,  17  N.  Y.  Cr.  150;  People 
V.  Mills  (1903),  41  Misc.  195,  83  N.  Y.  Supp.  94;  People  v. 
Kent  (1903),  41  Misc.  193,  83  N.  Y.  Supp.  948,  IT  N.  Y.  Cr.  461; 
People  V.  Lagroppo  (1904),  90  App.  Div.  229,  86  X.  Y.  Supp.  116,  18  N.  Y. 
Cr.  87;  People  v.  Mills  (1904),  178  N.  Y.  274,  18  N.  Y.  Cr.  285,  aff'g  91 
App.  Div.  331,  86  N.  Y.  Supp.  529;  People  v.  Putnam  (190-1),  90  App.  Div. 
127,  85  N.  Y.  Supp.  1056,  18  N.  Y.  Cr.  105;  People  v.  Corbalis  (1904),  178 
N.  Y.  523;  People  v.  Canepl  (1904),  93  App.  Div.  380,  87  N.  Y.  Supp.  773, 
18  N.  Y.  Cr.  344;  People  v.  Schiavi  (1904),  96  App.  Div.  483,  89  N.  Y.  Supp. 
564,  18  N.  Y.  Cr.  469;  People  v.  Du  Veau  (1905),  105  App.  Div.  381,  94  N. 
Y.  Supp.  225,  19  N.  Y.  Cr.  268;  People  v.  Patrick  (1905),  182  N.  Y.  141; 
People  ex  rel.  Stearns  v.  Marr  (1905),  181  N.  Y.  468;  People  v.  Summerfield 
(1905),  48  Misc.  242,  96  N.  Y.  Supp.  502,  19  N.  Y.  Cr.  508;  People  v.  Kellogg 
(1905),   105  App.  Div.  505,  94  N.   Y.  Supp.  617;   People  ex  rel.   Perkins  y. 


Art.  1]  SHORT  TITLE  AND  DEFINITIONS  [§  3 

Mobs  (1907),  187  N.  Y.  420,  50  Misc.  198,  20  N.  Y.  Cr.  579;  People  v. 
Jacques  (1907),  54  Misc.  8,  105  N.  Y.  Supp.  387;  People  t.  Acritelli  (1908), 
67  Misc.  674;  People  v.  Taylor  (1908),  192  N.  Y.  402;  see  also  People  T. 
Wyley,  48  N.  Y.  St.  500,  20  N.  Y.  Supp.  446;  People  v.  McElroy,  37  N.  Y.  St. 
650;  People  v.  Hall,  57  How.  Pr.  342. 

Aoce«sory.— People  v.  Dunn  (1889),  53  Hun,  381,  25  N.  Y.  St.  460,  7  N. 
Y.  Cr.  173,  6  N.  Y.  Supp.  805;  People  v.  Pedro  (1897),  19  Misc.  303,  12  N. 
Y.  Cr.  499;  Dever  v.  Hagerty  (1899),  43  App.  Div.  354,  rev'd  169  N.  Y. 
481. 

Attempt  to  Commit  Crime. — Darrow  v.  Family  Fund  Society  (1886),  42 
Hun,  245,  aff'd  116  N.  Y.  542;  People  v.  Johnson  (1887),  46  Hun,  667,  7 
N.  Y.  Cr.  398,  aff'd  110  N.  Y.  141;  People  v.  Moran  (1889),  123  N.  Y.  254, 
8  N.  Y.  Cr.  106,  33  N.  Y.  St.  398,  rev'g  54  Hun,  279,  27  N.  Y.  St.  20,  7  N.  Y. 
Cr.  336;  People  v.  Gardner  (1894),  144  N.  Y.  124,  125,  mod'f'g  73  Hun,  86; 
People  V.  Spolasco  (1900),  33  Misc.  22,  15  N.  Y.  Cr.  184,  101  N.  Y.  St.  114; 
People  V.  Kane  (1900),  161  N.  Y.  380,  14  N.  Y.  Cr.  303;  People  v.  Mosier 
(1902),  73  App.  Div.  9,  76  N.  Y.  Supp.  65,  16  N.  Y.  Cr.  545;  People  v.  Mills 
(1904),  178  N.  Y.  284,  18  N.  Y.  Cr.  292;  People  v.  Du  Veau  (1905),  105 
App.  Div.  381,  94  N.  Y.  Supp.  225,  17  N.  Y.  Cr.  268;  People  v.  Conrad  (1905), 
182  N.  Y.  529,  19  N.  Y.  Cr.  263,  aff'g  102  App.  Div.  566,  92  N.  Y.  Supp.  606; 
People  V.  Jaffe  (1906),  185  N.  Y.  503,  19  N.  Y.  Cr.  293,  rev'g  112  App.  Div. 
619,  98  N.  Y.  Supp.  486;  see  also  McDermott  v.  People,  5  Park,  102;  Mulligan 
V.  People,  5  Park,  105;  United  States  v.  Stephens,  8  Sawy.  116;  People  v. 
Stiles,  75  Cal.  570;  State  v.  Gray,  19  Nev.  212;  Co.x  v.  People,  82  111.  191; 
Stabler  v.  Com.,  95  Penn.  St.  318,  40  Am.  Rep.  653,  17  Cent.  L.  J.  404,  22 
Alb.  L.  J.  448;  Lamb  v.  State,  67  Md.  524;  People  v.  Lawton,  56  Barb.  126; 
Reg.  v.  Brown,  24  Q.  B.  Div.  357;  Com.  v.  McDonald,  5  Cush.  365;  People  v. 
Jones,  46  Mich.  441;  Rogers  v.  Com.,  5  S.  &  R.  402;  State  v.  Wilson,  30  Conn. 
600;  Kunkle  v.  State,  32  Ind.  520;  Hamilton  v.  State,  36  Ind.  280;  State  v. 
Beal,  37  Ohio  St.  108,  41  Am.  Rep.  490;  People  v.  Bush,  4  Hill,  134;  Reg.  v. 
Banks,  12  Cox  Cr.  Cas.  393,  5  Eng.  Rep.  471;  Lamb  v.  State,  67  Md.  524; 
Whitesidea  v.  State,  11  Lea   (Tenn.),  474. 

§  3.  Construction  of  terms. 

In  construing  this  chapter  or  an  indictment  or  other  pleading 
in  a  case  provided  for  by  this  chapter,  the  following  rules  must 
be  observed,  except  when  a  contrary  intent  is  plainly  declared  in 
the  provision  to  be  construed,  or  plainly  apparent  from  the  con- 
text thereof: 

1.  Each  of  the  terms  "  neglect,"  "  negligence,"  "  negligent," 
and  "  negligently,"  imports  a  want  of  such  attention  to  the  nature 
or  probablte  consequences  of  the  act  or  omission  as  a  prudent  man 
ordinarily  bestows  in  acting  in  his  ovm  concerns; 

2.  Each  of  the  terms  "  corrupt "  and  "  corruptly  "  imports  a 
wrongful  desire  to  acquire,  or  cause  some  pecuniary  or  otlier  ad- 
vantage to  or  by  the  person  guilty  of  the  act  or  omission  referred 
to  or  some  other  pereon; 
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3.  Each  of  the  terms  "  malice  "  and  "  maliciously  "  imports'  an 
evil  intent  or  wish  or  design  to  vex,  annoy  or  injure  another  per- 
son, or  to  maltreat  or  injure  an  animal; 

4.  The  term  "  knowingly  "  imports  a  knowledge  that  the  fact« 
exist  which  constitute  the  act  or  omission  a  crime,  and  does  not 
require  knowledge  of  the  unlawfulness  of  the  act  or  omission ; 

5.  Where  an  intent  to  defraud  constitutes  a  part  of  a  crime,  it 
is  not  necessary  to  aver  or  prove  an  intent  to  defraud  any  par- 
ticular person; 

6.  The  term  "  vessel "  includes  ships,  steamersi,  canal  boats, 
and  every  boat'  or  structure  adapted  to  navigation  or  movement 
from  place  to  place  by  water,  either  upon  tbe  ocean,  lakes,  rivers, 
or  artificial  water  ways; 

7.  The  term  "  signature  "  includes  any  memorandum,  mark  or 
sign,  written  with  intent  to  authenticate  any  instrument  or  writ- 
ing, or  the  subscription  of  any  person  thereto ; 

8.  The  term  "writing"  includes  both  printing  and  writing; 

9.  The  terms  "  reputed  house  of  prostitution  or  assignation," 
"  house  of  prostitution,"  "  house  of  ill-fame  or  assignation," 
"  disorderly  house,"  include  all  premises  which  by  common  fame 
or  report  are  used  for  purposes  of  prostitution  or  assignation. 

Derivation:  Penal  Code,  §  718,  as  amended  L.  1882,  ch.  384;  subd.  9 
added  as  subd.  16,  L.  1886,  ch.  31,  §  7. 

Eosenplaenter  v.  Roessle  (1873),  54  N.  Y.  262,  268;  People  v.  Buddensieck 
(1886),  103  N.  Y.  487,  1  N.  Y.  St.  Rep.  450,  4  N.  Y.  Cr.  Rep.  265;  Moebus  v. 
Hermann  (1888),  108  N.  Y.  349,  13  N.  Y.  St.  648,  aff'g  38  Hun,  370;  Sherman 
V.  Transportation  Co.,  62  Barb.  150;  New  York  Guaranty  Co.  v.  Gleason,  53 
How.  Pr.  125;  Anderson  v.  How  (1889),  116  N.  Y.  341,  26  N.  Y.  State  Rep. 
790;  People  v.  Stark  (1891),  59  Hun,  51,  57,  35  N.  Y.  St.  Rep.  154,  12  N.  Y. 
Supp.  691;  People  v.  Camp  (1893),  66  Hun,  531,  51  N.  Y.  St.  Rep.  34,  20 
N.  Y.  Supp.  744;  People  v.  Luhrs  (1908),  127  App.  Div.  636;  People  v. 
Acritelli  (1908),  57  Misc.  574,  110  N.  Y.  Supp.  430;  People  v.  D'Argencour 
(1884),  95  N.  Y.  624,  2  N.  Y.  Cr.  267,  aff'g  32  Hun,  178;  People  v.  Martin 
(1885),  36  Hun,  462,  3  N.  Y.  Cr.  122,  rev'g  2  N.  Y.  Cr.  52;  People  v.  Hege- 
man  (1907),  57  Misc.  295,  107  N.  Y.  Supp.  261;  Wa-lsh  v.  N.  Y.  Dock  Co. 
(1879),  77  N.  Y.  448,  aff'g  8  Dal}^  387;  Tinken  v.  Stillwagon,  1  City  Ct 
Rep.  390;  Crawford  v.  Collins,  45  Barb.  269,  30  How.  Pr.  398;  People  v. 
Herlihy  (1901),  66  App.  Div.  534,  73  N.  Y.  Supp.  236,  rev'g  35  Miao.  719, 
72  N.  Y.  Supp.  389;  People  v.  Hart  (1906),  115  App.  Div.  896,  101  N.  Y. 
Supp.  1137;  People  v.  Hatter,  22  N.  Y.  Supp.  691. 


6 


Art  2]  GENERAL  PROVISIONS  [S  3« 


ARTICLE  2. 
GENERAI.  PROVISIONS. 

■Kmoif  20.  Objects  of  penal  law. 

21.  General  rules  of  construetion  of  this  chapter. 

22.  Effect  of  chapter. 

23.  Civil  rights  and  remedies  not  affected. 

24.  Civil  remedies  preserved. 

26.  Ambassadors  and  foreign  ministers  excepted  from  punishment, 

26.  Principal  and  accessory. 

27.  All  principals  in  misdemeanors. 

28.  Acts  punishable  under  foreign  law. 

29.  Violation  of  statute  which  imposes  no  penalty  is  a  misdemeanor. 

30.  Jury  to  find  the  degree  of  a  crime, 

31.  Conviction  must  precede  punishment. 

32.  Acquittal  or  conviction  bars  indictment  for  another  degree. 

33.  Foreign  conviction  or  acquittal  a  defense. 

34.  Morbid  criminal  propensity  no  defense. 

36.  Omission  to  perform  act  not  punishable  if  act  is  performed  by 
another. 

36.  Limit  of  fine  where  statute  does  not  specify  amount. 

37.  Proceedings  to  impeach  preserved. 

38.  Application  of  this  chapter  to  prior  offenses. 

39.  Military  punishments  preserved. 

40.  Certain  statutes  continued  in  force. 

41.  Manner  of  prosecution  and  conviction. 

42.  Rule  when  act  done  in  defense  of  self  or  another. 

43.  Penalty  for  acts  for  which  no  punishment  is  expressly  prescribed. 

§  20.  Objects  of  penal  law. 

This  chapter  specifies  the  classes  of  persons  who  are  deemed 
oapg-ble  of  crimes,  and  liable  to  punishment  therefor;  defines  the 
nature  of  the  various  crimes ;  and  prescribes  the  kind  and  measure 
of  punshment  to  be  inflicted  for  each. 

Derivation:     Penal  Code,  §  7. 

People  V.  McTameney  (1883),  30  Hun,  505,  13  Abb.  N.  C.  56,  66  How.  Pr. 
75,  1  N.  Y.  Cr.  437;  People  v.  Rugg  (1885),  98  N.  Y.  537,  561;  People  ▼. 
Jaehne  (1886),  103  N.  Y.  182,  193,  4  N.  Y.  Cr.  479;  People  t.  Palmer  (1888), 
M)9  N.  Y.  in  People  v.  Richards  (1888),  108  N.  Y.  137,  144,  rev'g  44  Hun, 
178;  Fitzgei.nKi  v.  Quann  (1888),  109  N.  Y.  441,  445;  People  v.  Stevens 
(1888),  109  N.  Y.  159,  162;  People  v.  Fanshawe  (1893),  137  N.  Y.  88,  74, 
kff'g  66  Hun,  77,  19  K  Y.  Supp.  866;  Matter  of  Hallenbeck,  6S  How.  Pr.  401, 
1  ir.  Y.  Cr.  437  note. 


§S  21r22]  GENERAL  PROVISIONS  [Art.  2 

§  21.  General  rules  of  construction  of  this  chapter. 

The  rule  that  a  penal  statute  is  to  be  strictly  construed  does  not 
apply  to  this  chapter  or  any  of  the  provisions  thereof,  but  all  such 
provimons  must  be  construed  according  to  the  fair  import  of  their 
terms,  to  promote  justice  and  effect  the  objects  of  the  law. 

Derivation:     Penal  Code,  §  11. 

Matter  of  Hallenbeck  (1883),  1  N.  Y.  Cr.  437,  65  How.  401;  People  v. 
McTameney  (1883),  30  Hun,  505,  13  Abb.  N.  C.  56,  66  How.  70,  1  N.  Y.  Cr. 
437;  Cowley  v.  People  (1880),  83  N.  Y.  464,  468;  People  v.  Whedon  (1884), 
2  N.  Y.  Cr.  318;  People  v.  Bauer  (1885),  37  Hun,  407;  Thomas  v.  Mut.  Pro- 
tective Union  (1888),  49  Hun,  171,  2  N.  Y.  Supp.  195;  People  v.  Phelp» 
(1892),  133  N.  Y.  269,  44  N.  Y.  St.  911,  aff'g  61  Hun,  115,  15  N.  Y.  Supp. 
440;  Beebe  v.  Supervisors  (1892),  64  Hun,  377,  19  N.  Y.  Supp.  629;  Grannan 
V.  Westchester  Racing  Assn.  (1897),  16  App.  Div.  8,  44  N.  Y.  Supp.  790;  Peo- 
ple V.  Nelson  (1897),  153  N.  Y.  90,  12  N.  Y.  Cr.  368,  rev'g  91  Hun,  635,  36 
N.  Y.  Supp.  1130;  People  v.  Fielding  (1899),  36  App.  Div.  401,  55  N.  Y. 
Supp.  530;  People  v.  Martin  (1903),  175  N.  Y.  315,  aflf'g  77  App.  Div.  396, 
79  N.  Y.  Supp.  340,  17  N.  Y.  Cr.  150;  People  v.  Abeel  (1905),  182  N.  Y. 
415,  100  App.  Div.  516,  91  N.  Y.  Supp.  1107,  45  Misc.  89,  91  N.  Y.  Supp. 
699;  People  v.  Huggins  (1906),  110  App.  Div.  613,  615,  97  N.  Y.  Supp.  187, 
20  N.  Y.  Cr.  257 ;  People  ex  rel.  Collins  v.  McLaughlin  ( 1908 ) ,  60  Misc.  308 ; 
see  also  People  v.  West,  49  Cal.  610;  United  States  v.  Sharp,  Pet.  C.  C.  118; 
Pepple  V.  Tisdale,  57  Cal.  104;  People  v.  Soto,  49  Cal.  68;  Lamb  v.  State,  67 
Md.  524,  10  Crim.  L.  Mag.  95;  Matter  of  Gutierrez,  45  Cal.  431. 

§  22.  Effect  of  chapter. 

No  act  or  omission  begun  after  the  beginning  of  the  day  on 
which  this  chapter  takes  effect  as  a  law,  shall  be  deemed  criminal 
or  punishable,  except  as  prescribed  or  authorized  by  this  chapter, 
or  by  some  statute  of  this  state  not  repealed  by  it.  Any  act  or 
omission  begun  prior  to  that  day  may  be  inquired  of,  prosecuted 
and  punished  in  the  same  manner  as  if  this  chapter  had  not  been 


DerlTatloni     Penal  Code,  §  2. 

Hartung  v.  People  (1860),  22  N.  Y.  95;  Shepherd  v.  People  (1862),  25  N. 
Y.  406,  24  How.  388;  Ratsky  v.  People  (1864),  29  N.  Y.  124,  28  How.  112; 
Stokes  V.  People  (1873),  53  N.  Y.  164;  People  ex  rel.  Pellis  v.  Supervisors 
(1875),  65  N.  Y.  300,  rev'g  63  Barb.  83;  People  v.  Lord  (1877),  12  Hun, 
282;  People  v.  Bernardo  (1883),  1  N.  Y.  Cr.  Rep.  245;  People  v.  Hallenbeck 
(1883),  65  How.  Pr.  401,  1  N.  Y.  Cr.  437  note;  People  v.  Sadler  (1884),  97 
N.  Y.  146,  3  N.  Y.  Cr.  474;  People  v.  Raymond  (1884),  32  Hun,  123;  People 
T.  Jaehne  (1886),  103  N.  Y.  182,  4  N.  Y.  Cr.  193,  afl'd  128  U.  S.  189,  « 
N.  Y.  Cr.  237;  People  v.  Beckwith  (1888),  108  N.  Y.  67,  7  N.  Y.  Cr.  146; 
Pwple  V.  O'Neil  (1888),  109  N.  Y.  251;    People  v.  O'Brien  (1888),  HI  N.  Y. 
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1,  7  Am.  St.  Rep.  684,  rev'g  45  Hun,  519;  People  v.  Turner  (1889),  117  N. 
Y.  233,  15  Am.  St.  Rep.  498;  People  y.  Moran  (1889),  54  Hun,  279,  7  N.  Y. 
Supp.  582,  7  N.  Y.  Cr.  329 ;  Bullock  v.  Town  of  Durham  ( 1892 ) ,  64  Hun,  380, 
19  N.  Y.  Supp.  635;  People  v.  Hayes  (1893),  140  N.  Y.  493,  23  L.  R.  A.  830, 
aff'g  70  Hun,  111,  24  N.  Y.  Supp.  194;  People  v.  England  (1895),  91  Hun,  152, 
36  N.  Y.  Supp.  534;  People  v.  Hawker  (1897),  12  N.  Y.  Cr.  122,  rev'd  12  N. 
Y.  Cr.  257,  152  N.  Y.  234,  aff'd  170  U.  S.  189,  rev'g  14  App.  Div.  188,  43  N.  Y. 
Supp.  516;  see  also  Cummings  v.  State,  4  Wall.  277;  State  v.  Corson,  59 
Me.  137;  Com.  v.  Mott,  21  Pick.  474;  Com.  v.  Dorsey,  103  Mass.  412;  Clarke 
V.  State,  23  Miss.  261;  Calder  v.  Bull,  3  Dall.  388,  390;  Boston  v.  Cummings, 
16  Ga.  102;  Matter  of  Garland,  4  Wall.  333,  32  How.  Pr.  241;  Garvey's  Case, 
6  Colo.  384,  49  Am.  Rep.  358;  Gut  v.  State,  9  Wall.  35;  Hair  v.  State,  16 
Nebr.  601;  Hart  v.  State,  40  Ala.  21;  Herber  v.  State,  7  Tex.  70;  Hopt  v. 
Territory,  110  U.  S.  574;  Matter  of  Hunt,  13  S.  W.  145;  Keene  v.  StatB,  3 
Chand.  109,  3  Penn.  99;  Knuckler  v.  People,  5  Park.  212;  Kring  v.  State,  107 
U.  S.  221;  Lasure  v.  State,  19  Ohio  St.  43;  State  v.  Manning,  14  Tax.  402; 
Marion  v.  State,  20  Nebr.  233,  57  Am.  Rep.  825;  Mclnturf  v.  State,  20  Tex. 
App.  335;  Maul  v.  State,  25  Tex.  166;  Matter  of  Medley,  134  U.  S.  160;  State 
V.  Moore,  42  N.  J.  L.  203,  39  Am.  Rep.  558;  People  v.  Mortimer,  46  Cal.  114; 
State  V.  Ryan,  13  Minn.  370;  Matter  of  Tyson,  6  L.  R.  A.  472;  Walston  v. 
Com.,  16  B.  Monr.  15;  Waterford,  etc..  Turnpike  Co.  v.  People,  9  Barb.  161; 
State  V.  Wilson,  48  N.  H.  308;  Woart  v.  Winnick,  3  N.  H.  473;  State  v. 
Arlin,  39  N.  H.  180;  Blann  v.  State,  39  Ala.  353;  Strong  v.  State,  1  Blackf. 
193;  Thompson  v.  Missouri,  171  U.  S.  380. 

§  23.  Civil  rights  and  remedies  not  affected. 

The  provisions  of  this  chapter  are  not  to  be  deemed  to  affect 
any  civil  rights  or  remedies  existing  at  the  time  when  this  chap- 
ter takes  effect,  by  virtue  of  the  common  law  or  of  any  provision 
of  statute. 

Derivation:     Penal  Code,  §  720. 

Reynolds   v.   Everett    (1893),   67   Hun,   294,   50   N.   Y.   St.   897,   22   N.    Y. 
Supp.  313. 

§  24.  Civil  remedies  preserved. 

The  omission  to  specify  or  aiBrm  in  this  chapter  any  liability 
to  any  damages,  penalty,  forfeiture  or  other  remedy,  imposed  by 
law,  and  allowed  to  be  recovered  or  enforced  in  any  civil  action 
or  proceeding,  for  any  act  or  omission  declared  punishable  herein, 
does  not  affect  any  right  to  recover  or  enforce  the  siame. 

Derivation:     Penal  Code,  §  722. 

8  25.  Ambassadors  and  foreign  ministers  excepted  from  pun- 
ishment. 

Ambassadors  and  other  public  ministeiPS  from  foreign  govern- 
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ments,  accredited  to  the  president  or  government  of  the  United 
States,  and  recognized  according  to  the  laws  of  the  United  States, 
with  their  seeretariesi,  meseengers,  families  and  servants,  are  not 
liable  to  punishment  in  this  state,  but  are  to  be  returned  to  their 
own  country  for  trial  and  punishment. 

Derivation:     Penal  Code,  §  27. 

§  26.  Principal  and  accessory. 

A  party  to  a  crime  is,  either: 

1.  A  principal ;  or, 

2.  An  accessory. 

Derivation:     Penal  Code,  §  28.     See  Penal  Law,  §  2. 
See  cases  cited  under  Penal  Law,  section  2. 

§  27.  All  principals  in  misdemeanors. 

A  person  who  commits  or  participates  in  an  act  which  would 
make  him  an  accessory  if  the  crime  committed  were  a  felony,  is 
a  principal  and  may  be  indicted  and  punished  as  such,  if  the  crime 
be  a  misdemeanor. 

Derivation:     Penal  Code,  §  31. 

People  V.  Clark  (1891),  8  N.  Y.  Cr.  179,  210,  14  N.  Y.  S.  642;  Anderson  ▼. 
Schlesinger  (1896),  16  Misc.  535,  38  N.  Y.  S.  296;  People  v.  Trainor  (1901), 
57  App.  Div.  422,  68  N.  Y.  Supp.  263;  People  v.  Taylor  (1908),  192  N.  Y. 
402;  see  also  Ward  v.  People,  3  Hill,  395,  6  Hill,  114;  People  v.  Mathews,  4 
Wend.  229;  Lowenatein  v.  People,  54  Barb.  299;  Erwin  v.  People,  4  Den.  129; 
People  ex  rel.  Beebe  v.  Warden,  etc.,  89  N.  Y.  Supp.  322. 

§  28.  Acts  punishable  under  foreign  law. 

An  act  or  omission  declared  punishable  by  this  chapter,  is  n(>t 
less  so  because  it  is  also  punishable  under  the  laws  of  another  state, 
government  or  country,  unless  the  contrary  is  expressly  declared 
in  this  chapter. 

Derivation:     Penal  Code,  §  678. 

People  V.  Martin  (1885),  38  Misc.  67,  rev'd  77  App.  Div.  396,  175  N.  Y. 
316;  People  v.  Lyon  (1855),  99  N.  Y.  219. 

§  29.  Violation  of  statute  which  imposes  no  penalty  is  a  mis- 
demeanor. 

Where  the  performance  of  any  act  is  prohibited  by  a  statute, 
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and  no  penalty  for  the  violation  of  such  statute  is  imposed  in  any 
■tatute,  the  doing  such  act  is  a  misdemeanor. 

Derivatloii:     Penal  Code,  §  155. 

Foote  V.  People  (1874),  56  N.  Y.  321,  rev'g  2  Th.  &  C.  216;  Gardner  v. 
People  (1875),  62  N.  Y.  299,  aff'g  2  Hun,  222,  5  Th.  &  C.  678;  People  ex  rel. 
Warren  v.  Beck  (1894),  10  Misc.  77,  30  N.  Y.  Supp.  473;  Matter  of  Vander- 
hoff  (1896),  15  Misc.  434,  36  N.  Y.  Supp.  833;  People  v.  Olcese  (1903),  41 
Misc.  104,  83  N.  Y.  Supp.  973;  Keller  v.  Erie  R.  Co.  (1905),  183  N.  Y.  67; 
see  also  Mayor  v.  Eisler,  2  Civ.  Proc.  125;  Ex  parte  Pickett,  55  How.  Pr.  491; 
People  V.  Bogart,  3  Abb.  Pr.  202,  3  Park.  143. 

§  30.  Jury  to  find  the  degree  of  a  crime. 

Whenever  a  crime  is  distinguished  into  degrees,  the  jury,  if 
they  oonviot  the  prisoner,  must  find  the  degree  of  the  crime  of 
which  he  is  guilty. 

Derivation:     Penal  Code,  §  10. 

People  V.  Eugg  (1885),  98  N.  Y.  537,  3  N.  Y.  Cr.  172;  People  v.  Kelly 
(1885),  35  Hun,  295;  People  ex  rel.  Young  v.  Stout  (1894),  81  Hun,  336,  30 
N.  Y.  Supp.  898;  People  v.  Foster  (1908),  CO  Misc.  13;  see  also  McNevina  T. 
People,  61  Barb.  307. 

§  31.  Conviction  must  precede  punishment. 
The  punishments  prescribed  by  this  chapter  can  be  inflicted 
(Hily  upon  a  legal  conviction  in  a  court  having  jurisdiction. 

Derivation :     Penal  Code,  §  9. 

Schiffer  v.  Pruden  (1876),  64  N.  Y.  52,  aflf'g  30  N.  Y.  Super.  167;  Blaufus 
▼.  People  (1877),  69  N.  Y.  107,  25  Am.  Rep.  148;  Davis  v.  American,  etc. 
Society  (1878),  75  N.  Y.  362;  Matter  of  McDonald  (1884),  32  Hun,  563,  2 
N.  Y.  Cr.  107,  140;  People  v.  Bork  (1884),  96  N.  Y.  188;  People  v.  Fabian 
(1908),  126  App.  Div.  95;  see  also  McNeill's  Case,  1  Cai.  72;  Kramer  v. 
Police  Department  of  New  York,  53  N.  Y.  Super.  492;  Matter  of  Browne,  7 
Crim.  L.  Mag.  328;  Com.  v.  Gorham,  99  Mass.  420;  Com.  v.  Lockwood,  109 
Mass.  323,  12  Am.  Rep.  699;  Marion  v.  State,  16  Nebr.  349, 

§  32.  Acquittal  or  conviction  bars  indictment  for  another 
degree. 

Where  a  prisoner  is  acquitted  or  convicted,  upon  an  indictment 
for  a  crime  consisting  of  different  degrees,  he  can  not  thereafter 
be  indicted  or  tried  for  the  same  crime,  in  any  other  degree,  nor 
for  an  attempt  to  commit  the  crime  so  charged,  or  any  degree 
thereof. 

DarlTatten:     Psiuil  Code,  {  36. 

Guanther  t.  People  (1861),  24  N.  T.  100;  Peopla  t.  Dowling  (1881),  84  K. 
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y.  478;  see  People  v.  Cignarale  (1888),  110  N.  Y.  23,  33,  16  N.  Y.  St.  155; 
People  V.  Sulliyan  (1903),  173  N.  Y.  122,  130;  see  also  Keg.  v.  Gilmore,  IS 
Cor  Cr.  Cas.  65,  36  Eng.  Rep.  500;  People  v.  Saunders,  4  Park.  196. 

§  33.  Foreign  conviction  or  acquittal  a  defense. 

Whenever  it  appears  upon  the  trial  of  an  indictment,  that  the 
offense  was  committed  in  another  state  or  country,  or  under  such 
circumstances  that  the  courts  of  this  state  or  government  had  jurisr 
diction  thereof,  and  that  the  defendant  has  already  been  acquitted 
or  convicted  on  the  merits  upon  a  criminal  prosecution  under  the 
laws  of  such  state,  or  country,  founded  upon  the  act  or  omission 
in  respect  to  which  he  is  upon  trial,  such  former  acquittal  or  con- 
viction is  a  sufficient  defense. 

DeHvation:     Penal  Code,  §  679. 

§  34.  Morbid  criminal  propensity  no  defense. 

A  morbid  propensity  to  commit  prohibited  acts,  existing  in  the 
mind  of  a  person  who  is  not  shown  to  have  been  incapable  of 
knowing  the  wrongfulness  of  such  acts,  forms  no  defense  to  a 
prosecution  therefor. 

Derivation:     Penal  Code,  §  23, 

Flanigan  v.  People  (1873),  52  N.  Y.  467;  People  v.  Otto  (1885),  38  Hun, 
97,  4  N.  Y.  Cr.  134;  People  v.  Carpenter  (1886),  102  N.  Y.  250,  4  N.  Y.  Cr. 
187,  aflf'g  38  Hun,  490;  People  v.  Krist  (1901),  168  N.  Y.  29;  People  v.  Waltz, 
50  How.  Pr.  204. 

§  35.  Omission  to  perform  act  not  punishable  if  act  is  per- 
formed by  another. 

No  person  is  punishable  for  an  omission  to  perform  an  act, 
where  such  act  has  been  performed  by  another  person  acting  in 
his  behalf,  and  competent  by  law  to  perform  it. 

DeriTation:     Penal  Code,   §   684. 

I  36.  Limit  of  fine  where  statute  does  not  specify  amount. 

Where,  in  this  chapter,  or  in  any  other  statute  making  any 
crime  punishable  by  a  fine,  the  amount  of  the  fine  is  not  specified, 
a  fine  of  not  more  than  five  hundred  dollars  may  be  imposed. 

Deri-ration:     Penal  Code,  §  706. 

People  T.  Olceae  (1903),  41  Misc.  102,  83  N".  Y.  Supp.  973. 

§  37.  Proceedings  to  impeach  preserved. 

The  omission  to  specify  or  affirm  in  this  chapter  any  ground 
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or  forfeiture  of  a  public  office  or  other  trust  or  special  authority 
conferred  by  law,  or  any  power  conferred  by  law  to  impeach,  re- 
move, depose  or  suspend  any  public  officer  or  other  person  holding 
any  trust,  appointment  or  other  special  authority  conferred  by 
law,  does  not  afFect  such  forfeiture  or  power,  or  any  proceeding 
authorized  by  law  to  carry  into  effect  such  impeachment,  removal, 
deposition  or  suspension. 

Derivation:     Penal  Code,  §  723. 

CoUyer  T.  CoUyer  (1888),  50  Hun,  422,  21  N.  Y.  SUte  119,  3  N.  Y.  Supp. 
310. 

§  38.  Application  of  this  chapter  to  prior  offenses. 

Nothing  contained  in  any  provision  of  this  chapter  applies  to 
an  offense  committed  or  other  act  done,  at  any  time  before  the  day 
when  this  chapter  takes  effect.  Such  an  offense  must  be  punished 
according  to,  and  such  act  must  be  governed  by,  the  provisions  of 
law  existing  when  it  is  done  or  committed,  in  the  same  manner  as 
if  this  chapter  had  not  been  passed;  except  that,  whenever  the 
punishment  or  penalty  for  an  offenis©  is  mitigated  by  any  provision 
of  this  chapter,  such  provision  may  be  applied  to  any  sentence  or 
judgment  imposed  for  the  offense  after  this  chapter  takes  effect. 
An  offense  specified  in  this  chapter,  committed  after  the  beginning 
of  the  day  when  this  chapter  takes  effect,  must  be  punished  ac- 
cording to  the  provisions  of  this  chapter  and  not  otherwise. 

Derivation:     Penal  Code,  §  719. 

People  V.  McTanieney  (1883),  30  Hun,  605,  13  Abb.  N.  C.  55,  1  N.  Y.  Cr.  437, 

66  How.  74;  Matter  of  Hoffman  (1883),  1  N.  Y.  Or.  484;  People  v.  Raymond 
(1884),  96  N.  Y.  38,  aff'g  32  Hun,  123;  People  ex  rel.  Van  Houten  v.  Sadler 
(1884),  97  N.  Y.  146,  3  N.  Y.  Cr.  147;   People  v.  Cowling   (1884),  1  N.  Y. 

Cr.  530;   People  v.  Keeler    (1885),  99  N.  Y.  474,  3  N.  Y.  Cr.  354,  32  Hun, 

589;   People  ex  rel.  McDonald  v.  Keeler    (1885),  99  N.  Y.  463,  3  N.  Y.  Cr. 

354,  32  Hun,  589;  People  v.  Jaehne   (1886),  103  N.  Y.  198,  3  N.  Y.  St.  11,  4 

N.  Y.  Cr.  478;  People  v.  Beckwith   (1888),  108  N.  Y.  67,  aff'g  45  Hun,  222; 

see  People  v.  England  (1895),  91  Hun,  152,  36  N.  Y.  Supp.  534;  People  ex  rel. 

Lewisohn  v.  General  Sessions   (1904),  96  App.  Div.  211,  89  N.  Y.  Supp.  364; 

see  also  Matter  of  Walker,  62  How.  Pr.  352;  Matter  of  Hallenbeck,  65  How. 

401;  People  v.  Coffee,  62  How.  Pr.  445. 

§  39.  Milit;ary  punishments  preserved. 

This  chapter  does  not  affect  any  power  conferred  by  law  upon 
any  court-martial  or  other  military  authority  or  officer,  to  impose 
or  inflict  punishment  upon  offenders ;  nor  any  power  conferred 
by  law  upon  any  public  body,  tribunal  or  officers,  to  impose  or 
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inflict  punishment  for  a  contempt ;  nor  any  provisions  of  the  laws 
relating  to  apprentices,  bastards,  disorderly  persons,  Indians  and 
vagrants,  except  so  far  as  any  provisions  therein  are  inoonsisten* 
with  this  chapter. 

Derivation:     Penal  Cod«,  §  724. 

Matter  of  Riley  (1884),  31  Hun,  612;  People  ex  rtl.  McDonald  T.  Ko«l«r 
(1885),  99  N.  Y.  475,  3  N.  Y.  Cr.  364,  rev'g  32  Hun,  563;  People  v.  Champliii 
(1907),  120  App.  Div.  509;  Matter  of  McMaion,  64  How.  Pr.  285,  1  N.  Y. 
Cr.  58. 

§  40.  Certain  statutes  continued  in  force. 

Nothing  in  this  chapter  alieots  any  of  the  provisions  of  th« 
f<dlowing  statutes;  but  such  statutes  are  recognized  as  continuing 
in  force,  notwithstanding  the  provisions  of  this  chapter ;  except  so 
far  as  they  have  been  repealed  or  affected  by  subsequent  laws : 

1.  All  acts  incorporating  municipal  corporations,  and  acts 
amending  acts  of  incorporation  or  charters  of  such  corporation,- 
or  providing  for  the  election  or  appointment  of  officers  therein,  or 
defining  the  powers  and  duties  of  such  officers; 

2.  All  acts  relating  to  emigrants  or  other  pa*engers  in  vessel* 
coming  from  foreign  countries,  exoept  as  provided  in  section 
fifteen  hundred  and  sixty-one  of  this  chapter ; 

3.  All  acts  for  the  punishment  of  intoxication  or  the  suppression 
of  intemperance  or  regulating  the  sale  or  disposition  of  intoxicating 
or  spirituous  liquors; 

4.  All  acts  defining  and  providing  for  the  punishment  of  of- 
fenses and  not  defined  .and  made  punishable  by  this  chapter. 

Derivation:     Penal  Code,  |  725,  as  amended  L.  1882,  ch.  384,  §  1. 

SUBD.  1. — People  v.  Bernardo  (1883),  1  N.  Y.  Cr.  245;  People  r.  Jaelne 
(1886),  103  N.  Y.  198,  199,  4  N.  Y.  Cr.  478,  128  U.  S.  189,  6  N.  Y.  Cr.  Rep. 
237;  People  v.  Moran  (1890),  123  N.  Y.  254,  33  N.  Y.  St.  398,  8  N.  Y.  Cr. 
106,  rev'g  54  Hun,  279,  7  N.  Y.  Supp.  582,  27  N.  Y.  St.  20,  7  N.  Y.  Cr.  333. 

SUBD.  3.— People  v.  Myers  (1884),  2  N.  Y.  Cr.  128,  95  N.  Y.  223;  People  ez: 
rel.  Shorten  v.  Markell  (1897),  20  Misc.  149,  45  N.  Y.  Supp.  904. 

SuBD.  4.— Matter  of  McMahon  (1883),  64  How.  Pr.  285,  1  N.  Y.  Cr.  58; 
People  V.  Rontey  (1889),  117  N.  Y.  624,  aff'g  4  N.  Y.  Supp.  235,  6  N.  T. 
Cr.  249;  People  v.  Page  (1889),  4  N.  Y.  Supp.  780,  7  N.  Y.  Cr.  7;  People  r. 
Van  Houten  (1896),  13  Misc.  603,  35  N.  Y.  Supp.  186;  Rockwood  T.  Oakfi«id, 
2  N.  Y.  St.  331. 

§  41.  Manner  of  prosecution  and  conviction. 
The  manner  of  prosecuting  and  convicting  criminals  is  regulated 
by  the  code  of  criminal  procedure. 

DoiriTatiom:    Penal  Code,  S  8. 

Faopk  T.  BMkwith  (1888),  108  N.  Y.  73,  7  N.  Y.  Cr.  IOC 
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§  42.  Rule  when  act  done  in  defense  of  self  or  another. 

An  act,  otherwise  criminal,  is  justifiable  when  it  is  done  to 
protect  the  person  committing  it,  or  amother  whom  he  is  bound  to 
protect,  from  inevitable  and  irreparable  personal  injury,  and  the 
injury  could  only  be  prevented  by  the  act,  nothing  more  being  done 
than  is  necessary  to  prevent  the  injury. 

DerlTAtion:     Penal  Code,  §  26. 

Shorter  v.  People  (1849),  2  N.  Y.  193,  4  Barb.  460;  Wood  v.  Phillips 
(1870),  43  N.  Y.  152,  rev'g  1  Lans.  421;  RulofF  v.  People  (1871),  45  N.  Y. 
213,  6  Lans.  261,  11  Abb.  (N.  S.)  245;  Evers  v.  People  (1875),  3  Hun,  716, 
«3  N.  Y.  625;  Sawyer  v.  People  (1883),  91  N.  Y.  667;  People  v.  McCarthy 
(1888),  110  N.  Y.  316,  aff'g  47  Hun,  491;  People  v.  Lyons  (1888),  6  N.  Y. 
Cr.  105,  note  119;  People  v.  McGrath  (1888),  47  Hun,  325;  People  v.  Carlton 
(1889),  115  N.  Y.  618,  623;  People  v.  Johnston  (1893),  139  N.  Y.  358,  363; 
People  T.  Constantino  (1897),  153  N.  Y.  24,  12  N.  Y.  Cr.  339;  People  v.  Ken- 
nedy (1899),  159  N.  Y.  349;  People  v.  Shanley  (1900),  49  App.  Div.  56,  63 
K.  Y.  Supp.  449;  People  v.  Cantor  (1902),  71  App.  Div.  185,  75  N.  Y.  Supp. 
688,  16  N.  Y.  Cr.  380;  People  v.  Fiori  (1908),  123  App.  Div.  174,  108  N.  Y. 
Supp.  416;  see  also  Eowe  v.  United  States,  164  U.  S.  545;  Harrington  v.  Peo- 
ple, 6  Barb.  607 ;  Cory  v.  People,  45  Barb.  262 ;  Patterson  v.  People,  46  Barb. 
625;  Gyre  v.  Culver,  47  Barb.  592;  People  v.  Lamb,  54  Barb.  342,  2  Keyes, 
360,  2  Abb.  Pr.  (N.  S.)  148;  People  v.  Austin,  1  Park,  154;  People  v.  Cole,  4 
Park,  35;  Pfommer  v.  People,  4  Park,  558;  Uhl  v.  People,  5  Park,  410;  People 
T.  Hand,  4  Alb.  L.  J.  91;  Morgan  v.  Durfee,  21  Alb.  L.  J.  215;  People  v. 
Gulick,  Hill  &  Denio,  129;  People  v.  Minisci,  12  N.  Y.  St.  720;  People  v.  Har- 
per, Edm.  Sel.  Cas.  180. 

§  43.  Penalty  for  acts  for  which  no  punishment  is  expressly 
prescribed. 

A  person  who  wilfully  and  wrongfully  commits  any  act  which 
seriously  injures  the  person  or  property  of  another,  or  which  seri- 
ously disturbs  or  endangers  the  public  peace  or  health,  or  which 
openly  outrages  public  de<3ency,  for  which  no  other  punishment  is 
expressly  prescribed  by  this  chapter,  is  guilty  of  a  misdemeanor; 
but  nothing  in  this  chapter  contained  shall  be  so  construed  as  to 
prevent  any  person  from  demanding  an  increase  of  wages,  or  from 
assembling  and  using  all  lawful  means  to  induce  employers  to  pay 
such  wages  to  all  persons  employed  by  them,  as  shall  be  a  just  and 
fair  compensation  for  services  rendered. 

Derivation:  Penal  Code,  §  675,  in  part,  as  amended  L.  1882,  ch.  384, 
§  1 ;  L.  1891,  ch.  327,  §  1.     For  remainder  of  said  section,  see  §  720,  post. 

See  Penal  Law,  §  720;  People  v.  Barondess  (1891),  45  N.  Y.  St.  248,  8  N. 
Y.  Cr.  376,  rev'g  61  Hun,  577,  16  N.  Y.  Supp.  439,  41  N.  Y.  St.  659,  8  N.  Y. 
Cr.  234 ;  Reynolds  v.  Everett  ( 1893 ) ,  67  Hun,  294,  22  N.  Y.  Supp.  306 ;  People 
V.  Most  (1902),  171  N.  Y.  423,  16  N.  Y.  Cr.  55,  aff'g  71  App.  Div.  160,  75 
N.  Y.  Supp.  591,  36  Misc.  139,  73  N.  Y.  Supp.  220;  People  v.  Wallace  (1903), 
85  App.  Div.  170,  83  N.  Y.  Supp.  130,  17  N.  Y.  Cr.  132;  People  v.  McDermott 
(1906),  HI  App.  Div.  380,  97  N.  Y.  Supp.  901,  20  N.  Y.  Cr.  45. 
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ARTICIiX:  4. 
ABD-trcTioir. 

iSscnoN  70.  Abduction. 

71.  No  conviction  to  be  bad  on  unsupportad  tMtimonj. 

§  70.  Abduction. 
A  person  who : 

1.  Takes,  receives,  employs,  hartors  or  uses,  or  causes  or  pro- 
cures to  be  taken,  received,  employed  or  hao-bored  or  used,  a  female 
under  the  age  of  eighteen  years,  for  the  purpose  of  prostitution; 
or,  not  being  her  husband,  for  the  purpose  of  sexual  intercourse; 
or,  without  the  consent  of  her  father,  mother,  guardian  or  other 
person  halving  legal  charge  of  her  person,  for  the  purpose  of  maj> 
riage;  or, 

2.  Inveigles  or  entices  an  unmarried  female,  of  previous  chaste 
oharaoter,  into  a  house  of  ill-fame  or  of  assignation,  or  elsewhere, 
for  the  purpose  of  prostitution  or  sexual  intercourse ;  or, 

3.  Takes  or  detains  a  female  unlawfully  against  her  will,  with 
the  intent  to  compel  her,  by  force,  menace  or  duress,  to  marry  him, 
or  to  marry  any  other  person,  or  to  be  defiled  ;  or, 

4.  Being  parent,  guardian  or  other  person  having  legal  charge 
of  the  person  of  a  female  under  the  age  of  eighteen  years,  consents 
to  her  taking  or  detaining  by  any  person  for  the  purpose  of  pros- 
titution or  sexual  intercourse ; 

Is  guilty  of  abduction  and  punishable  by  imprisonment  for  not 
more  than  ten  years,  or  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  both. 

Derivation:  Penal  Code,  §  282,  a*  amended  L.  1884,  ch.  46,  5  2;  L.  1886, 
ch.  31,  §  1;  L.  1895,  cb.  460,  §  2;  L.  1902,  ch.  83. 

Kenyon  v.  People  (1863),  26  N.  Y.  206,  5  Park,  254;-  Kaufman  v.  Ppople 
(1877),  11  Hun,  82;  Scnicker  v.  People  (1882),  88  N.  Y.  192;  People  y. 
Seeley  (188,5),  101  N.  Y.  642,  3  N.  Y.  Or.  225.  37  Hun,  190;  Moot  v.  Moot 
(1885),  37  Hun.  288;  People  v.  Plath  (1885),  100  N.  Y.  590,  4  N.  Y.  Cr. 
Rep.  54,  rev'g  36  Hun,  454;  People  v.  Powell  (1886),  4  N.  Y.  Cr.  590;  People 
V.  Scott  (1886),  5  N.  Y.  Cr.  Rep.  61,  aff'd  4  N.  Y.  Cr.  Rep.  306;  People  v. 
Sheppard  (1887),  44  Hun,  565,  5  N.  Y.  Cr.  136,  9  N.  Y.  St.  35;  People  t. 
O'Sullivan  (1887),  104  N.  Y.  490,  5  N.  Y.  St.  Rep.  702;  People  v.  Gib«OB 
n889),  4  N.  Y.  Supp.  170,  C  N.  Y.  Cr.  390;  People  v.  Brown  (1893),  71  Hun, 
601,  24  N.  Y.  S.  nil;  People  v.  Ragone  (1900),  54  App.  Div.  498,  67  N.  Y. 
■mpp.  28;  Paople  t.  Butlar   (1900),  66  App.  DIt.  361,  66  N.  Y.  Supp.  861; 
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People  </.  Dickenson  (1901),  58  App.  Div.  202,  15  N.  Y.  Cr.  365,  68  N.  Y.  S. 
715;  People  v.  Swasey  (1902),  77  App.  Div.  185,  78  N.  Y.  Supp.  1103;  People 
V.  Miller  (1902),  70  App.  Div.  592,  75  N.  Y.  Supp.  655;  Conte  v.  Conte  (1903), 
82  App.  Div.  337,  81  N.  Y.  S.  923;  People  v.  Cerami  (1905),  101  App.  Div. 
366,  91  N.  Y.  S.  1027,  19  N.  Y.  Cr.  80;  People  v.  jSmith  (1906),  114  App.  Div. 
513,  100  N.  Y.  Supp.  259,  20  N.  Y.  Cr.  310;  People  v.  Wolf  (1906),  183  N.  Y. 
464,  19  N.  Y.  Cr.  462,  rev'g  107  App.  Div.  449,  95  N.  Y.  Supp.  264,  19  N.  Y. 
Cr.  454;  People  v.  Spriggs  (1907),  119  App.  Div.  236,  104  N.  Y.  Supp.  539-, 
Bee  also  State  v.  George,  93  N.  C.  56;  Carpenter  v.  People,  8  Barb.  603;  People 
v.  Cook,  61  Cal.  479;  Com.  v.  Murphy,  165  Mass.  66,  30  L.  R.  A.  735;  Safford 
V.  People,  1  Park,  478;  Reg.  v.  Kipps,  4  Cox  Cr.  Gas.  167;  People  v.  Wha  Lee 
Mon,  37  N.  Y.  St.  284,  13  N.  Y.  Supp.  767;  Reg.  v.  Mycock,  12  Cox  Cr.  Cas. 
28,  2  Eng.  Rep.  177;  Reg.  v.  Prince,  L.  R.  2  Cr.  Cas.  Res.  154,  1  Am.  Crim. 
L.  R.  1,  13  Eng.  Rep.  385;  Reg.  v.  Packer,  16  Cox  Cr.  Cas.  57,  37  Eng.  Rep. 
800;  People  v.  Parshall,  6  Park,  129;  Lyons  v.  State,  52  Ind.  426,  1  Am.  Crim. 
Rep.  28;  State  v.  Gordon,  46  N.  J.  L.  432. 

§  71.  (Am'd,  1909.)  No  conviction  to  be  had  on  unsup- 
ported testimony. 

No  conviction  can  be  had  for  abduction  or  compulsory  marriage, 
upon  the  testimony  of  the  female  abducted  or  compelled,  nn- 
snpported  by  other  evidence. 

Derivation:     Penal  Code,  §  283,  as  amended  by  L.  1886,  ch.  663;  L.  1909, 
cu.     624.         In    effect    May    27,     1900.      See,  also.  Penal  Law,  S§  533, 
2013. 
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ARTICLE  6. 

ABORTION. 

Section  80.  Definition  and  punishment  of  abortion. 

81.  Killing  of  child  in  attempting  miscarriage. 

82.  Selling  drugs  or  instruments  to  procure  a  miscarriage. 

§  80.  Definition  and  punishment  of  abortion. 

A  person  who,  with,  intent  thereby  to  procure  the  miscarriage  of 
a  woman,  unless  the  same  is  necessary  to  preserve  the  life  of  the 
woman,  or  of  the  child  with  which  she  is  pregnant,  either : 

1.  Prescribes,  supplies,  or  administers  to  a  woman,  whether 
pregnant  or  not,  or  advises  or  causes  a  woman  to  take  any  medi- 
cine, drugj  or  substance ;  or, 

2.  Uses,  or  causes  to  be  used,  any  instrument  or  other  means. 

Is  guilty  of  abortion,  and  is  punishable  by  imprisonment  in  a 
state  prison  for  not  more  than  four  years,  or  in  a  county  jail  for 
not  more  than  one  year. 

Derivation:     Penal  Code,  §  294. 

Lohman  v.  People  (1848),  1  N.  Y.  383,  aff'g  2  Barb.  216;  Evans  v.  People 
(1872),  49  N.  Y.  86-87;  Bradford  v.  People  (1880),  20  Hun,  309;  People  v. 
Vedder  (1884),  98  N.  Y.  630,  3  N.  Y.  Cr.  Rep.  32,  aflf'g  34  Hun,  480,  3  N.  Y. 
Cr.  Rep.  23;  People  v.  Murphy  (1886),  101  N.  Y.  126,  3  How.  Pr.  (N.  S.t, 
469,  4  N.  Y.  Cr.  Rep.  95,  rev'g  3  N.  Y.  Cr.  Rep.  338;  People  v.  Meyers  (1887). 
107  N.  Y.  671,  12  N.  Y.  St.  862,  aff'g  5  N.  Y.  Cr.  Rep.  120,  7  N.  Y.  St.  Rep. 
217;  People  v.  Bliven  (1889),  112  N.  Y.  79,  20  N.  Y.  St.  486,  6  N.  Y.  Cr. 
365,  aff'g  14  N.  Y.  St.  495;  People  v.  Phelps  (1891),  133  N.  Y.  269,  44  N.  Y. 
St.  910,  aff'g  61  Hun,  115,  39  N.  Y.  St.  Rep.  598,  15  N.  Y.  Supp.  440;  People  v. 
McGongeal  (1892),  136  N.  Y.  62;  People  v.  Van  Zile  ( 1894),  143  N.  Y.  368;  Peo- 
ple v.  O'Neill  (1901),  15  N.Y.Cr.  391,34  Misc.  285,  103  St.  Rep.  618,  69  N.  Y. 
S.  617;  People  v.  Conrad  (1905),  185  N.  Y.  529,  19  N.  Y.  Cr.  263,  102  App. 
Div.  566,  92  N.  Y.  S.  606;  People  v.  Hoffman  (1907),  118  App.  Div.  862,  103 
N.  Y.  S.  1000,  21  N.  Y.  Cr.  140;  see  also  Montgomery  v.  State,  80  JtiH.  338,  41 
Am.  Rep.  815;  Stale  v.  Gedicke,  43  N.  J.  Law,  86;  Dougherty  v.  People,  1 
Colo.  517;  Com.  v.  Drake,  124  Mass.  21;  Reg.  v.  Cramp,  5  Q.  B.  D.  307;  Rail- 
ing V.  Com.,  110  Pa.  St.  100;  Reg.  v.  Stett,  15  Can.  L.  J.  193;  Swan  v.  People, 

13  Week.  Dig.  518,  citing  66  Barb.  ,  56  N.  Y.  618,  45  N.  Y.   1,  32  Barb. 

321;   State  v.  Fitzgerald,  49  Iowa,  260,  31  Am.  Rep.  148;   Watson  v.  State, 
9  Tex.  App.  237. 

§  81.  Killing  of  child  in  attempting  miscarriage. 

A  pregnant  woinan,  who  takes  any  medicine,  drug,  or  substance, 

20 


Art.  6]  ABOETION  [§  82 

or  uses  or  submite  to  the  use  of  any  inatriimeiit  or  other  means, 
with  intent  thereby  to  produce  her  own  miscarriage,  unless  the 
same  is  necessary  to  preserve  her  life,  or  tiiat  of  the  child  whereof 
ahe  is  pregnant,  is  punishable  by  imprisonment  for  not  less  than 
one  year,  nor  more  than  four  years. 

Derivation:     Penal  Code,  §  295. 

People  T.  Vedder  (1884),  98  N.  Y.  630,  3  N.  Y.  Cr.  Rep.  23,  aff'g  34  Hun, 
281,  aff'g  3  N.  Y.  Cr.  Rep.  32;  People  v.  Meyers  (1887),  7  N.  Y.  State,  217, 
5  N.  Y.  Cr.  120;  People  v.  Phelps  (1892),  133  N.  Y.  267,  aff'g  61  Hun,  115, 
15  N.  Y.  Supp.  440;  People  v.  McGonegal  (1892),  136  N.  Y.  62,  48  N.  Y.  St. 
900;  Bigelow  v.  Drummond  (1904),  42  Misc.  616,  87  N.  Y.  Supp.  581. 

§  82.  Selling  drugs  or  instruments  to  procure  a  miscarriage. 

A  person  who  manufactures,  gives  or  sells  an  instrument,  a 
medicine  or  drug,  or  any  other  substance,  with  intent  that  the  same 
may  be  unlawfully  used  in  procuring  the  miscarriage  of  a  woman, 
is  guilty  of  a.  felony. 

DariTBtioa:    Penal  Code,  §  297. 
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§§  100-103]  ADULTERY  [Art  8 


ARTICLE  8. 

ADTJI^TERY. 

Section  100.  Adultery  defined. 

101.  Adultery  a  misdemeanor. 

102.  Punishment  for  adultery. 

103.  Conviction  can  not  be  had  on  unsupported  testimony. 

§  100.  Adultery  defined. 

Adultery  is  the  sexual  intercourse  of  two  persons,  either  of  wham 
is  married  to  a  third  i>erson. 

Derivation:  Penal  Code,  §  280a,  added  L.  1907,  ch.  583.  See  Penal  X,aw, 
SI  101,  103,  also  S  2010  as  to  rape  in  second  degree. 

§  101.  Adultery  a  misdemeanor. 

A  person  who  commits  adultery  is  guilty  of  a  misdemeanor. 
Derivation:     Penal  Code,  §  280a,  added  L.  1907,  ch.  683. 

§  102.  Punishment  for  adultery. 

A  person  convicted  of  a  violation  of  this  article  is  punishable  by 
imprisonment  in  a  penitentiary  or  county  jail,  for  not  more  than 
six  months  or  by  a  fine  of  not  more  tha'i  two  hundred  and  fifty 
dollars,  or  by  both. 

Derivation:     Penal  Code,  §  280b,  added  L.  1907,  ch.  583. 

§  103.  Conviction  can  not  be  had  on  unsupported  testimony. 

A  conviction  under  this  article  can  not  bp  had  on  the  uncor- 
roborated testimony  of  the  prrson  witli  whom  the  offense  is 
charged  to  have  been  committed. 

Derivation:  Penal  Code,  §  280a,  added  L.  1907,  ch.  683.  See  Penal  Law, 
§§  100-101. 
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WA  Ha  iUXVEBnSIHO  [§§  12&-1«S 


ARTICLE  la 

ADVEBTISma. 

120.  Adrertising  to  procure  divorces. 

121.  AfSxing  advertisement  to  property  of  another. 

122.  Inserting  unauthorized  advertisement  in  newspapers  and  ma,g»r 


I  120.  Advertising  to  procure  divorces. 

Whoever  prints,  publishes,  distributes  or  circulates,  or  causes  to  be  printed, 
published,  distributed  or  circulated  any  circular,  pamphlet,  card,  hand  bill, 
advertisement,  printed  paper,  book,  newspaper  or  notice  of  any  kind  offering  to 
procure  or  to  aid  in  procuring  any  divorce,  or  the  severance,  dissolution,  or 
annulment  of  any  marriage,  or  oflFering  to  engage,  appear  or  act  as  attorney  or 
counsel  in  any  suit  for  alimony  or  divorce  or  the  severance,  dissolution  or 
annulment  of  any  marriage,  either  in  this  state  or  elsewhere,  is  guilty  of  a  mis- 
demeanor. This  section  shall  not  apply  to  the  printing  or  publishing  of  any 
notice  or  advertisement  required  or  authorized  by  any  law  of  this  state. 

Derivation:    Penal  Code,  §  148a,  addedl  L.  1902,  eh.  203,  §  1. 

People  V.  McCabe,  18  Colo.  186,  36  Am.  St.  Eep.  270. 

§  121.  Affixing  advertisement  to  property  of  another. 

A  person  who  places  upon  or  aflSxes  to,  or  causes  or  procures  to  be  placed 
upon  or  affixed  to,  real  property  not  his  own,  or  a  rock,  tree,  wall,  fence,  or 
other  structure  thereupon,  without  the  consent  of  the  owner,  any  words,  char- 
acters, or  device,  as  a  notice  of,  or  reference  to,  any  article,  business,  exhibi- 
tion, profession,  matter  or  event,  is  punishable  by  imprisonment  for  not  more 
than  six  months,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars, 
or  by  both. 

The  placing  or  aflBxing  of  any  words,  characters,  device,  or  notice,  of  any 
article,  business,  or  other  thing,  to  or  upon  any  property  or  place  specified 
in  this  section  is  presumptive  evidence  that  the  proprietor,  vendor,  or  exhibitor 
thereof  caused  or  procured  the  same  to  be  so  placed  or  affixed. 

Derivation:    Penal  Code,  §§  643-644. 

§  122.  Inserting  unauthorized  advertisement  in  newspapers  and 
magazines. 

Any  person  who,  with  intent  to  profit,  directly  or  indirectly  thereby,  places 
or  causes  or  produces  an  advertisement  to  be  placed  in  or  affixes  or  causes 
the  same  to  be  affixed  to  a  newspaper  without  the  consent  of  the  publishers  of 
said  newspaper;  or  who  directly  or  indirectly  places  or  causes  or  procures  an 
advertisement  to  be  placed  in  or  affixes  or  causes  the  same  to  be  affixed  to  a 
magazine  or  periodical  without  the  consent  of  the  publisher  of  such  magazine 
or  periodical,  and  in  a  way  calculated  to  lead  the  readers  thereof  to  believe 
that  such  advertisement  was  circulated  by  such  publisher,  is  guilty  of  a 
misdemeanor. 

The  placing  of  an  advertisement,  notice,  circular,  pamphlet,  card,  handbill, 
printed  notice  of  any  kind  in  or  the  affixing  thereof  to  a  newspaper,  magazine, 
or  periodical  is  presumptive  evidence  that  the  person  or  persons  or  corpora- 
tion or  corporations  whose  name  or  names  appear  thereon  aa  proprietor, 
advertiser,  vendor,  or  exhibitor,  or  whose  goods,  wares,  and  merchandise  are 
advertised  therein,  caused  or  procured  the  same  to  be  so  placed  or  affixed 
with  intent  to  profit  thereby.  (Added  by  L.  1914,  ch.  113,  in  effect  Apr.  4, 
1914.) 
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IS  140-142]  AGENTS  [Art  18 


ARTICLE  12. 

AGENTS. 

BMmoir  140.  Agents  must  file  statement  of  agency. 

141.  Failure  to  make  and  file  statement  a  misdameanor. 

142.  Duty  and  fees  of  county  clerk. 

143.  Relief  of  principal  from  liability  for  future  acts  of  agant. 

§  140.  Agents  must  file  statement  of  agency. 

Any  person  now  oarrj'ing  on  or  conducting  a  general  mercantile 
or  manufacturing  business  within  this  state,  or  hereafter  com- 
mencing such  business  at  or  in  a  fixed  location,  as  agent  or  manager 
for  another  shall,  within  thirty  days  after  May  sixteenth,  eighteen 
himdred  and  ninety-three,  or  the  commencement  of  such  business, 
file  a  sworn  statement,  verified  by  such  agent  and  principal,  in  the 
county  clerk's  office  of  the  county  mthin  which  said  business  is 
carried  on,  stating  the  nature  of  the  business  and  the  full  name 
and  residence  of  such  principal. 

Derivation:     Penal  Code,  §  363a(l),  added  L.  1893,  ch.  708,  |  1. 

O'Toole  T.  Garvin  (1874),  1  Hun,  92;  Wood  v.  Erie  Ry.  Co.  (1878),  72  N. 
Y.  196,  aff'g  9  Hun,  648;  McMurray  v.  Gage  (1897),  19  App.  Div.  506,  46  N. 
Y.  Supp.  608;  see  also  Swords  v.  Ownes,  43  How.  Pr.  176;  Rosenheim  v. 
Rosenfield,  13  N.  Y.  Supp.  721;  Barron  v.  Yost,  16  Daly,  441;  Cohn  v.  Gott- 
schalk,  16  N.  Y.  St.  818,  2  N.  Y.  Supp.  13. 

§  141.  Failure  to  make  and  file  statement  a  misdemeanor. 

Any  person  failing  to  make  and  file  the  statement  required  by 
section  one  himdred  and  forty,  shall  be  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  363a (4),  added  L.  1893,  ch.  708,  {  1. 
8«e  Penal  Law,  section  140. 

§  142.  Duty  and  fees  of  county  clerk. 

The  county  derk  shall  keep  a  register  of  the  names  of  suoh 
■gents  in  alphabetical  order,  and  of  their  principals,  for  which 
registering  and  filing  he  shall  receive  a  fee  of  one  dollar ;  and  copies 
of  suoh  certificate  and  registry  certified  by  him  and  the  affidavit 
of  such  publication  shall  be  evidence. 

Derivation:     Penal  Code,  |  363a (3),  added  L.  1893,  eh.  706,  |  1. 
See  Penal  Law,  section  440. 


Art.  12]  AGENTS  [§  143 

§  143.  Relief  of  principal  from  liability  for  future  acts  of 
agent 

Any  p€MPSon  or  principal  maj  be  relieved  from  aJl  liability  for 
the  future  act  of  such  agent  or  manager  by  filing  in  the  office  of  the 
county  clerk  where  the  original  statement  appointing  such  agent  or 
manager  is  filed,  a  statement  revoking  such  agent  or  managerahip, 
to  take  effect  ten  days  after  the  filing  thereof ;  provided  he  shall,  at 
or  before  the  date  of  such  filing,  serve  either  personally  or  by  mail, 
in  the  manner  prescribed  by  the  code  of  civil  procedure  for  service 
of  papers  in  civil  actions,  a  copy  of  such  revocation  statement  on 
eacih  person  or  firm  with  whom  such  principal  shall  have  trans^ 
acted  any  business  through  such  agent  or  manager  within  six 
months  previous  to  such  filing.  But  failure  to  make  service  of 
suoh  statement  shall  not  invalidate  such  revocation  exoept  as  to 
persons  not  so  served,  said  statement  to  be  acknowledged  before  an 
officer  authorized  to  take  acknowledgmients  of  deeds  and  to  be  pub- 
lished in  at  least  three  consecutive  issues  of  the  newspaper  pub- 
lished in  the  county  and  nearest  tx>  the  place  where  the  business 
of  said  agent  or  manager  is  carried  on;  but  if  no  newspaper  is 
published  in  said  county,  then  said  statement  shall  be  published 
in  the  newspaper  published  nearest  to  the  place  where  such  business 
shall  be  carried  on. 

DarlTKtion:  Penal  Code,  §  363^(2),  added  L.  1893,  eh.  708,  and  amended 
L.  18SS,  eh.  890,  f  1. 

See  Penal  Law,  aeetion  140. 
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§§  160-161]  AKAROHY  [Art.  14 


ABXTCLE  14. 

ANARCHY. 

SaOTlON  160.  Criminal  anarchy  defined. 

161.  Advocacy  of  criminal  anarchy. 

162.  Assemblages  of  anarchists. 

163.  Permitting  premises  to  be  used  for  asMmblagea  of  anarehisti. 

164.  Liability  of  editors  and  others. 

165.  Leaving  state  with  intent  to  elude  provisions  of  this  artiel*. 

166.  Witnesses'  privilege. 

§  160.  Criminal  anarchy  defined. 

Criminal  anarchy  is  the  doctrine  that  organized  government 
should  be  overthrown  by  force  or  violence,  or  by  assassination  of 
the  executive  head  or  of  any  of  the  executive  officials  of  govern- 
ment, or  by  any  unlawful  means.  The  advocacy  of  such  doctrine 
either  by  word  of  mouth  or  writing  is  a  felony. 

Derivation:     Penal  Code,  §  468a,  added  L.  1902,  ch.  371. 

Von  Gerichteu  v.  Seitz  (1904),  94  App.  Div.  130,  87  N.  Y.  Supp.  968. 

§  161.  Advocacy  of  criminal  anarchy. 

Any  person  who : 

1.  By  word  of  mouth  or  writing  advocates,  advisee  or  teachefl 
the  duty,  necessity  or  propriety  of  overthrowing  or  overturning 
organized  government  by  force  or  violence,  or  by  assassination  of 
the  executive  head -or  of  any  of  the  executive  officials  of  govern- 
ment, or  by  any  unlawful  means;  or, 

2.  Prints,  publishes,  edits,  issues  or  knowingly  circulates,  sells, 
distributes  or  publicly  displays  any  book,  paper,  document,  or 
written  or  printed  matter  in  any  form,  containing  or  advocating, 
advising  or  teaching  the  doctrine  that  organized  government  should 
be  overthrown  by  force,  violenc"  or  any  unlawful  means ;  or, 

3.  Openly,  wilfully  and  deliberately  justifies  by  word  of  mouth 
or  writing  the  assassination  or  unlawful  killing  or  assaulting  of 
any  executive  or  other  officer  of  the  United  States  or  of  any  state 
or  of  any  civilized  nation  ha\'ing  an  organized  government  because 
of  his  official  character,  or  any  other  crime,  with  intent  to  teach, 
spread  or  advocate  the  propriety  of  the  doctrinee  of  criminal 
anarchy;  or, 

4.  Organizes  or  helps  to  organize  or  becomes  a  member  of  or 
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Art.  14]  ANAECHY  [§§  162-164 

volunurily  assembles  with  any  society,  group  or  assembly  of  per- 
sons formed  to  teach  or  advocate  such  doctrine, 

Is  guilty  of  a  felony  and  punishable  by  imprisonment  for  not 
more  than  ten  years,  or  by  a  fine  of  not  more  than  five  thousand 
dollars,  or  both. 

Derivation:     Penal  Code,  §  468b,  added  L.  1902,  ch.  371. 

Von  G«richten  v.  Seitz  (1904),  94  App.  Div.  130,  87  N.  Y.  Supp.  968. 

§  162.  Assemblages  of  anarchists. 

Whenever  two  or  more  persons  assemble  for  the  purpose  of  ad- 
vocating or  teaching  the  doctrines  of  criminal  anarchy,  as  defined 
in  section  one  hundred  and  sixty,  such  an  assembly  is  unlawful, 
and  every  person  voluntarily  participating  therein  by  his  presence, 
aid  or  instigation,  is  guilty  of  a  felony  and  punishable  by  im- 
prisonment for  not  more  than  ten  years,  or  by  a  fine  of  more  than 
five  thousand  dollars,  or  both. 

DerlTation:     Penal  Code,  §  468H,  added  L.  1902,  ch.  371. 

§  163.  Permitting  premip'is  to  be  used  for  assemblages  of 
anarchists. 

The  owner,  agent,  superintendent,  janitor,  caretaker  or  occu- 
pant of  any  place,  building  or  room,  who  wilfully  and  knowingly 
permits  therein  any  assemblage  of  persons  prohibited  by  section 
one  hundred  and  sixty-two,  or  who,  after  notification  that  the 
premises  are  so  used  permits  such  use  to  be  continued,  is  guilty 
of  a  misdemeanor,  and  punishable  by  imprisonment  for  not  more 
than  two  years,  or  by  a  fine  or  not  more  than  two  thousand  dollars, 
or  both. 

DerlTstlon:     Penal  Code,  §  468e,  added  L.  1902,  oh.  371. 

§  164.  Liability  of  editors  and  others. 

Every  editor  or  proprietor  of  a  book,  newspaper  or  serial  and 
every  manager  of  a  partnership  or  incorporated  association  by 
which  a  book,  newspaper  or  serial  is  issued,  is  chargeable  with 
the  publication  of  any  matter  contained  in  such  book,  newspaper 
or  serial.  But  in  every  prosecution  therefor,  the  defendant  may 
show  in  this  defense  that  the  matter  complained  of  was  published 
without  his  knowledge  or  fault  and  against  his  wishes,  by  another 
who  had  no  authority  from  him  to  make  the  publication  and  whose 
act  was  disavowed  by  him  so  soon  as  knovm. 

DariTstioa:     Fanal  Code,  S  4e8c,  added  L.  1902,  eh.  371. 
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|§  165-166]  ANARCHY  [Art.  14 

§  165.  Leaving  state  with  intent  to  elude  provisions  of  this 
article. 

A  person  who  leaves  the  state,  with  intent  to  elude  any  provision, 
of  this  article,  or  to  commit  any  act  without  the  state,  which  ia 
prohibited  by  this  article,  or  who,  being  a  resident  of  this  state, 
does  any  act  without  the  state,  which  would  be  punishable  by  the 
provisions  of  this  article  if  committed  within  the  state,  is  guilty 
of  the  same  offense  and  subject  to  the  same  punishment,  as  if  the 
act  had  been  committed  within  this  state. 

Derivation:     Penal  Code,  §  461. 

§  166.  Witnesses'  privilege. 

No  person  shall  be  excused  from  giving  evidence  upon  an  in- 
vestigation or  prosecution  for  any  of  the  offenses  specified  in  this 
article  upon  the  ground  that  the  evidence  might  tend  to  convict 
him  of  a  crime.  But  such  evidence  shall  not  be  received  against 
him  upon  any  criminal  proceeding. 

SeriTatiomi    Peaal  Code,  g  4m. 


J^rt  16]  ANIMALS  [§  18« 


ARTICLE  16. 

ANIBfAIiS. 

SBonox  180.  Definitions. 

181.  Keeping  a  place  where  animals  are  fought. 

182.  Instigating  fights  between  birds  and  animals. 

183.  OflBccr  may  take  poasession   of  animals  or  implements  used   in 

fights  among  animals. 

184.  Disposition    of    animals    or    implements    used    in   fights    among 

animals. 

185.  Overdriving,  torturing  and  injuring  animals;  failing  to  provide 

proper  sustenance. 

186.  Abandonment  of  disabled  animal. 

187.  Failure  to  provide  proper  food  and  drink  to  impounded  animaL 

188.  Selling  or  offering  to  sell  or  exposing  diseased  animal. 

189.  Carrying  animal  in  a  cruel  manner. 

190.  Poisoning  or  attempting  to  poison  animals. 

191.  Throwing  substance  injurious  to  animals  in  public  place. 

192.  Keeping  milch  cows  in  unhealthy  places  and  feeding  them  with 

food  producing  unwholesome  milk. 

193.  Transporting    animals    for    more    than    twenty-four    consecutive 

hours  without  unloading. 

194.  Running  horses  on  highway. 

195.  leaving  state  to  avoid  provisions  of  this  article. 

196.  To  whom  fines  and  penalties  are  to  be  paid. 

§  180.  Definitions. 

1.  The  word  "  animal,"  as  used  in  this  article,  'does  not  include 
the  human  race,  but  includes  every  other  living  creature; 

2.  The  word  "  torture  "  or  "  cruelty  "  includes  every  act,  omis- 
sion, or  neglect,  whereby  unjustifiable  jdiyaioal  pain.  Buffering  or 
death  is  caused  or  permitted ; 

3.  The  words  "  impni»  and  unwbolaBome  milk "  include  all 
milk  obtained  from  animals  in  a  diseased  or  unhealthy  condition, 
or  which  are  fed  on  distillery  waste,  usually  called  "  swill "  or  upon 
any  substance  in  a  state  of  putrefaction  or  fermentation. 

Derivation:    Penal  Code,  §  669. 

People  v.  Cipperly  (1885),  101  N.  Y.  634,  rev'g  37  Hun,  320,  4  N.  Y.  Cr. 
Pep.  69;  People  v.  Klock  (1888),  48  Hun,  277,  16  N.  Y.  St.  565;  Rutherford 
V.  Krause  (1894),  8  Misc.  548,  29  N.  Y.  Supp.  787;  People  v.  Beattie  (1904), 
96  App.  Div.  389,  89  N.  Y.  Supp.  193;  see  also  Tomrs.  v.  Turner,  145  Mass. 
300;  People  px  rel.  Knatt  v.  Davy,  32  N.  Y.  Supp.  106,  65  N.  Y.  St.  162; 
Reg.  V.  Brown,  24  Q.  B.  Div.  357,  41  Alb.  L.  J.  426. 
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§§  181-183]  ANIMALS  [Art.16 

§  181.  Keeping  a  place  where  animals  are  fought.  \ 

A  person  who  keeps  or  uses,  or  is  in  any  manner  connected  with, ' 
or  interested  in  the  management  of,  or  receives  money  for  the 
admission  of  any  person  to,  a  house,  apartment,  pit  or  place  kept 
or  used  for  baiting  or  fighting  any  bird  or  animal,  and  any  owner 
or  occupant  of  a  house,  apartment,  pit  or  place  who  wilfully 
procures  or  permits  the  siarae  to  be  used  or  occupied  for  such  bait- 
ing or  fighting,  is  guilty  of  a  misdemeanor.  Upon  complaint 
under  oath  or  affirmation  to  any  magistrate  authorized  to  issue 
warrants  in  criminal  cases,  that  the  complainant  has  just  and  rea- 
sonable cause  to  suspect  that  any  of  the  provisions  of  law  relating 
to  or  in  any  wise  affecting  animals  are  being  or  about  to  be 
violated  in  any  particular  building  or  place,  such  magistrate  shall 
immediately  issue  and  deliver  a  warrant  to  any  person  authorized 
by  law  to  make  arrests  for  such  offenses,  authorizing  him  to  enter 
and  search  such  building  or  place,  and  to  arrest  any  person  there 
present  found  violating  any  of  said  laws,  and  to  bring  such  per- 
son before  the  nearest  magistrate  of  competent  jurisdiction,  to  be 
dealt  with  according  to  law. 

Derivation:     Penal  Code,  §  665,  as  amended  L.  1888,  ch.  144,  §  2. 
People  V.  Klock  (1888),  48  Hun,  275,  16  N.  Y.  St.  565. 

§  182.  Instigating  fights  between  birds  and  animals. 

A  person  who  sets  on  foot,  instigates,  promotes,  or  carries  on, 
or  does  any  act  as  assistant,  umpire,  or  principal,  or  is  a  witness 
of,  or  in  any  way  aids  in  or  engages  in  the  furtherance  of  any 
fight  between  cocks  or  other  birds,  or  dogs,  bulls,  bears,  or  other 
animals,  premeditated  by  any  person  owning,  or  having  custody  of 
such  birds  or  animals,  is  guilty  of  a  misdemeanor  punishable  by 
fine  not  less  than  ten  dollars,  nor  more  than  one  thousand  dollars, 
or  by  imprisonment  not  les6  than  ten  days  nor  more  than  one 
year,  or  both. 

DeriTatiom:     Penal  Code,  §  664. 

§  183.  Officer  may  take  possession  of  animals  or  implements 
used  in  fights  among  animals. 

Any  officer  authorized  by  law  to  make  arrests  may  lawfully 
take  possession  of  any  animals,  or  implements,  or  other  property 
used  or  employed,  or  about  to  be  used  or  employed,  in  the  violation 
of  any  provision  of  law  relating  to  fights  among  animals.     He 
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ahall  state  to  the  person  in  charge  thereof,  at  the  time  of  such 
taking,  hia  name  and  residence,  and  also,  the  time  and  place  at 
which  the  application  provided  for  by  the  next  section  will  be 
made. 

DerlTstiom:     L.  1875,  ch.  97,  {  1. 

§  184.  Disposition  of  animals  or  implements  used  in  fights 
among  animals. 

The  officer,  after  taking  possession  of  such  animals,  or  imple- 
ments, or  other  property,  pursuant  to  the  preceding  section,  shall 
apply  to  the  megistrate  before  whom  complaint  is  made  against 
the  offender  violating  such  provision  of  law,  for  the  order  next 
hereinafter  mentioned,  and  shall  make  and  file  an  affidavit  with 
such  magistrate,  stating  therein  the  name  of  the  .offender  charged 
in  such  complaint,  the  time,  place  and  deecription  of  the  animals, 
implements  or  other  property  so  taken,  together  with  the  name 
of  the  party  who  claims  the  same,  if  known,  and  that  the  aflBant 
has  reason  to  believe  and  does  believe,  stating  the  grounds  of 
such  belief,  that  the  same  were  used  or  employed,  or  were  about 
to  be  used  or  employed,  in  such  violation,  and  will  establish  the 
truth  thereof  upon  the  trial  of  such  offender.  He  shall  then 
deliver  such  animals,  implements,  or  other  property,  to  such  mag- 
istrate, who  shall  thereupon,  by  order  in  writing,  place  the  same 
in  the  custody  of  an  officer  or  other  proper  person  in  such  ordeir 
named  and  designated,  to  be  by  him  kept  until  the  trial  or  final 
discharge  of  the  offender,  and  shall  send  a  copy  of  such  order, 
without  delay,  to  the  district  attorney  of  the  county.  The  officer 
or  person  so  named  and  designated  in  such  order,  shall  imme- 
diately thereupon  assume  such  custody,  and  shall  retain  the  same 
for  the  purpose  of  evidence  upon  such  trial,  subject  to  the  order 
of  the  court  before  which  such  offender  may  be  required  to  appear, 
until  his  final  discharge  or  conviction.  Upon  the  conviction  of 
such  offender,  the  animals,  implements,  or  other  property,  shall 
be  adjudged  by  the  court  to  be  forfeited.  In  the  event  of  the 
acquittal  or  final  discharge,  without  conviction,  of  such  offender, 
»uch  court  shall,  on  demand,  direct  the  delivery  of  the  property 
io  held  in  custody  to  the  owner  thereof. 

DerlTAtlon:    L.  187S,  ch.  97,  §  2,  as  amended  L.  1875,  ch.  246,  {  1. 
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§  185.  Overdriving,  torturing  andinjuring  animals;  failure  to 
provide  proper  sustenance. 

A  person  who  overdrives,  overloads,  tortures  or  cruelly  beats  or 
unjustifiably  injures,  maims,  mutilates  or  kills  any  animal, 
whether  wild  or  tame,  and  whether  belonging  to  himself  or  to 
another,  or  deprives  any  animal  of  necessary  sustenance,  food  or 
drink,  or  neglects  or  refuses  to  furnish  it  such  sustenance  or  drink, 
or  causes,  procures  or  permits  any  animal  to  be  overdriven,  over- 
loaded, tortured,  cruelly  beaten,  or  unjustifiably  injured,  maimed, 
mutilated  or  killed,  or  to  be  deprived  of  necessary  food  or  drink, 
or  who  wilfully  sets  on  foot,  instigates,  engages  in,  or  in  any  way 
furthers  any  act  of  cruelty  to  any  animal,  or  any  act  tending  to 
produce  such  cruelty,  is  guilty  of  a  misdemeanor. 

Nothing  herein  contained  shall  be  construed  to  prohibit  or  inter- 
fere with  any  properly  conducted  scientific  experiments  or  investi- 
gations, which  experiments  shall  be  performed  only  under  the 
authority  of  the  faculty  of  some  regularly  incorporated  medical 
college  or  university  of  this  state. 

Derivation:     Penal  Code,  §  655;  second  paragraph,  L.  1867,  eh.  376,  {  10. 

People  V.  Spec.  Seas.  (1875),  *  Hun,  441;  Davis  t.  Society  (1878),  75  N.  Y. 
362,  16  Abb.  Pr.  (N.  S.)  73,  aff'g  6  Daly,  81;  Warren  t.  Perry  (1878),  14 
Hun,  337;   People  v.  Theobald    (1885),  92  Hun,   182;   Rutherford  v.  Krause 

(1894),  8  Misc.  547;  Saunders  v.  Post  Standard  Co.  (1905),  107  App.  Div. 
84,  86,  94  N.  Y.  Supp.  993;  McCarg  v.  Burr  (1906),  186  N.  Y.  469,  106  App. 
Div.  275,  277,  94  N.  Y.  Supp.  675;   see  also  People  v.  Tinsdale,  10  Abb.  Pr. 

(N.  S.)  374;  Broadway  Stage  Co.  v.  Am.  Soc,  etc.,  15  Abb.  Pr.  (N.  S.)  51; 
People  V.  Brunell,  48  How.  Pr.  435;  Paine  v.  Bergh,  1  City  Ct.  Rep.  160; 
Ross's  Case,  3  City  Hall  Rec.  191;  Lachine's  Case,  4  City  Hall  Rec.  26;  Morris' 
Case,  6  City  Hall  Rec.  62;  People  v.  Stokes,  1  Wheel.  Cr.  Cas.  Ill;  Callaghsn 
T.  Society,  Iti  Cox  Cr.  Cas.  101,  37  Eng.  Rep.  813;  Ford  T.  Wiley,  23  Q.  B. 
Div.  203,  40  Alb.  L.  J.  270. 

§  186.  Abandonment  of  disabled  animal. 

A  person  being  the  owner  or  possessor,  or  having  charge  or 
custody  of  a  maimed,  diseased,  disabled  or  infirm  animal,  who 
abandons  such  animal,  or  leaves  it  to  die  in  a  street,  road  or  public 
place,  or  who  allows  it  to  lie  in  a  public  street,  road  or  public 
place  more  than  three  hours  after  he  receives  nc^dce  that  it  is  left 
disabled,  is  guilty  of  a  misdemeanor.  Any  agent  or  officer  of  the 
American  society  for  the  prevention  of  cruelty  to  animals,  or  of 
any  society  duly  incorporated  foP  that  purpose,  or  any  police 
(^oer,  may  lawfully  destroy  or  cause  to  be  destroyed  any  animal 
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foTind  abandoned  and  not  properly  cared  for,  appearing  in  the 
judgment  of  two  reputable  citizens  called  by  him  to  view  the  same 
in  his  preeenoe,  to  be  glandered,  injured  or  diseased  past  recovery 
for  any  useful  purpose ;  or  after  such  agent  or  oflBcer  has  obtained 
in  writing  from  the  owner  of  such  animal  his  consent  to  such 
destruction.  When  any  person  an-ested  is,  at  the  time  of  such 
arrest,  in  charge  of  any  animal  or  of  any  vehicle  drawn  by  or 
containing  any  animal,  any  agent  or  officer  of  said  society  or 
Bocieties  or  any  police  officer  may  take  charge  of  such  animal  and 
of  such  vehicle  and  its  contents,  and  deposit  the  same  in  a  safe 
place  of  custody,  or  deliver  the  same  into  the  possession  of  the 
police  or  sheriff  of  the  county  or  place  wherein  such  arrest  was 
made,  who  shall  thereupon  assume  the  custody  thereof;  and  all 
necessary  expenses  incurred  in  taking  charge  of  such  property 
shall  be  a  charge  thereon. 

DeriTatiom:  Penal  Code,  §  656,  as  amended  L.  1888,  chs.  144,  490;  L. 
1907,  oh.  192,  §  1. 

Saunders  v.  Post  Standard  Co.  (1905),  107  App.  Div.  84,  86,  94  N.  Y.  Supp. 
993;  Sahr  v.  Scholle  (1895),  89  Hun,  42,  35  N.  Y.  Supp.  97;  People  v. 
Christy  (1892),  8  N.  Y.  Cr.  483,  20  N.  Y.  Supp.  278. 

§  187.  Failure  to  provide  proper  food  and  drink  to  impounded 
animal. 

A  person  who,  having  pounded  or  confined  any  animal,  refuses 
or  neglects  to  siupply  to  such  .animal  during  its  confinement  a 
sufficient  supply  of  good  and  wholesome  air,  food,  shelter  and 
waiter,  is  guilty  of  a  misdemeanor.  In  case  any  animal  shall  be  at 
any  time  impounded  aa  aforesaid,  and  shall  continue  to  be  without 
necessary  food  and  water  for  more  than  twelve  successive  hours, 
it  shall  be  lawful  for  any  person,  from  time  to  time,  and  as  often 
as  it  shall  be  necessary,  to  enter  into  and  upon  any  pound  in 
which  any  such  animal  shall  be  so  confined,  and  to  supply  it  with 
necessary  food  and  water,  so  long  as  it  shall  remain  so  confined ; 
such  person  shall  not  be  liable  to  any  action  for  such  entry,  and 
the  reasonable  cost  of  such  food  and  water  may  be  collected  by  him 
of  the  owner  of  such  animal,  and  the  said  animal  shall  not  be 
exempt  from  levy  and  sale  upon  execution  issued  upon  a  judgment 
therefor. 

Derlvatlciit  Penal  Code,  S  657.  All  after  first  sentence  is  L.  1807,  eli, 
376,  S  4. 
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§  188.  Selling  or  offering  to  sell  or  exposing  diseased  animal. 

A  person  who  wilfully  sells  or  offers  to  sell,  uses,  exposes,  or  causes  or  per- 
mits to  be  sold,  offered  for  sale,  used  or  exposed,  any  horse  or  other  animal 
having  the  disease  known  as  glanders  or  farcy,  or  other  contagious  or  infec- 
tious disease  dangerous  to  the  life  or  health  of  human  beings,  or  animals,  or 
which  is  diseased  past  recovery,  or  who  refuses  upon  demand  to  deprive  of  life 
an  animal  affected  with  any  such  disease,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  658. 

Fisher  v.  Clark,  41  Barb.  329 ;  Mills  v.  N.  Y.  &  Harlem  R.  Co.,  2  Robt.  236 ; 
Fultz  v.  Wycoff,  25  Ind.  321;  Eaton  v.  Winiie,  20  Mich.  156,  4  Am.  Rep.  377; 
Barnum  v.  Van  Dusen,  16  Conn.  200;  MuUett  v.  Mason,  L.  R.  I.  C.  P.  559. 

§  188-a.  Selling  disabled  horses. 

It  shall  be  unlawful  for  any  person  holding  an  auctioneer's  license  know- 
ingly to  receive  or  offer  for  sale  or  to  sell  at  public  auction,  other  than  at  a 
sheriff's  or  judicial  sale  under  a  court  order,  any  horse  which  by  reason  of 
debility,  disease  or  lameness,  or  for  any  other  cause,  could  not  be  worked  in 
this  state  without  violating  the  law  against  cruelty  to  animals.  Any  person 
violating  any  provision  of  this  section  shall  upon  conviction  be  punished  by  a 
fine  of  not  less  than  five  dollars  nor  more  than  one  hundred  dollars,  or  by 
imprisonment  for  not  more  than  six  months,  or  by  both  such  fine  and 
imprisonment.      (Added  by  L.  1916,  ch.  309,  in  effect  April  25,  1916.) 

§  189.  Carrying  animal  in  a  cruel  manner. 

A  person  who  carries  or  causes  to  be  carried  in  or  upon  any  vessel  or 
vehicle  or  otherwise,  any  animal  in  a  cruel  or  inhuman  manner,  or  so  as  to 
produce  torture,  is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  659. 

§  190.  Poisoning  or  attempting  to  poison  animals. 

A  person  who  unjustifiably  administers  any  poisonous  or  noxious  drug  or 
substance  to  a  horse,  mule  or  domestic  cattle  or  unjustifiably  exposes  any 
such  drug,  or  substance  with  intent  that  the  same  shall  be  taken  by  a  horse, 
mule  or  by  domestic  cattle,  whether  such  horse,  mule  or  domestic  cattle  be 
the  property  of  himself  or  another,  is  guilty  of  a  felony,  punishable  by 
imprisonment  in  a  state's  prison,  for  not  more  than  five  years.  A  person  who 
unjustifiably  administers  any  poisonous  or  noxious  drug  or  substance  to  an 
animal,  other  than  a  horse,  mule  or  domestic  cattle,  or  unjustifiably  exposes 
any  such  drug  or  substance  with  intent  that  the  same  shall  be  taken  by  an 
animal,  other  than  a  horse,  mule  or  domestic  cattle,  whether  such  animal  be 
the  property  of  himself  or  another,  is  guilty  of  a  misdemeanor.  (Amended 
by  L.  1910,  ch.  190,  in  effect  Sept.  I,  1910.) 

Derivation:     Penal  Code,  §  660. 

People  V.  Knatt  (1898),  156  N.  Y.  302,  13  N.  Y.  Or.  92. 

§  191.  Throwing  substance  injurious  to  animals  in  public 
place. 

A  person  who  wilfully  throws,  dirops  or  places,  or  causes  to  be  thrown, 
dropped  or  placed  upon  any  road,  highway,  street  or  public  place,  any  glass, 
nails,  pieces  of  metal,  or  other  substance  which  might  wound,  disable  or  injure 
any  animal,  is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  662. 

People  V.  Sheridan,  1  N.  Y.  Supp.  61,  15  N.  Y.  St.  939. 
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§  192.  Keeping  milch  cows  in  unhealthy  places  and  feeding 
them  with  food  producing  unwholesome  milk. 

A  person  who  keeps  a  cow  or  any  animal  for  the  production  of 
milk,  in  a  crowded  or  unhealthy  place,  or  in  a  diseased  condition, 
or  feeds  such  cow  or  animal  upon  any  food  that  produces  impure 
or  unwholesome  milk,  is  punishable  by  a  fine  not  less  than  fifty 
dollars,  or  imprisonment  not  exceeding  one  year,  or  by  both. 

Derivation:    Penal  Code,  §  662. 

§  193.  Transporting  animals  for  more  than  twenty-eight  con- 
secutive hours  without  unloading. 

A  railway  corporation,  or  an  owner,  agent,  consignee,  or  person 
in  charge  of  any  horses,  sheep,  cattle,  or  swine,  in  the  course  of, 
or  for  transportation,  who  confines,  or  causes  or  sufFers  the  same 
to  be  confined,  in  cars  for  a  longer  period  than  twenty-eight  con- 
secutive hours,  without  unloading  for  rest,  water  and  feeding, 
during  five  consecutive  hours,  unless  prevented  by  storm  or  inevit- 
able accident,  is  guilty  of  a  misdemeanor.  In  estimating  such 
confinement,  the  time  during  which  the  animals  have  been  confined 
without  rest,  on  connecting  roads  from  which  they  are  received, 
must  be  computed.  If  the  owner,  agent,  consignee,  or  other 
person  in  charge  of  any  such  animals,  refuses  or  neglects  \ipon 
demand  to  pay  for  the  care  or  feed  of  the  animals  while  so  un- 
loaded or  rested,  the  railway  company,  or  other  carriers  thereof, 
may  charge  the  expense  thereof  to  the  owner  or  consignee  and 
shall  have  a  lien  thereon  for  such  expense.  (Amended  by  L.  1916, 
ch.  173,  in  effect  Sept.  1,  1916.) 

Derivation:     Penal  Code,  §  663. 

Galloway  v.  Erie  Railroad  Co.  (1907),  116  App.  Div.  780,  102  N.  Y.  Supp. 
25,  107  App.  Div.  210,  214;  Hastings  v.  New  York,  etc.,  R.  Co.,  6  N.  Y.  Supp. 
837,  25  N.  Y.  St.  250. 

§  194,     Running  horses  on  highway. 

A  person  driving  any  vehicle  upon  any  plank  road,  turnpike  or 
public  highway,  who  unjustifiably  runs  the  horses  drawing  the 
same,  or  causes,  or  permits  them  to  run,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  666,  as  amended  L.  1902,  ch.  266,  §  1  ;  L.  1904, 
ch.  539. 

People  V.  Patterson  (1902),  38  Misc.  79,  16  N.  Y.  Cr.  508,  77  N.  Y.  Supp. 
155;  Harrington  v.  City  of  New  York  (1903),  40  Misc.  166,  81  N.  Y.  Supp. 
667;  People  v.  Ellis  (1903),  88  App.  Div.  474,  85  N.  Y.  Supp.  120;  Johnson 
V.  City  of  New  York  (1905),  109  App.  Div.  821,  825,  96  N.  Y.  Supp.  754. 

§  195.  Leaving  state  to  avoid  provisions  of  this  artcle. 

A  person  who  leaves  this  state  with  intent  to  elude  any  of  the 
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provisions  of  this  article  or  to  oommit  any  act  out  of  this  state 
which  is  prohibited  by  them,  or  who,  being  a  resident  of  this 
state,  does  any  act  without  this  state,  pursuant  to  such  intent,  which 
would  be  punishable  under  siuch  provisions,  if  committed  within 
this  state,  is  punishable  in  the  same  manner  as  if  such  act  had  been 
committed  within  this  state. 

Derivation:     Penal  Code,  §  667. 

§  196.  To  whom  fines  and  penalties  are  to  be  paid. 

All  fines,  penalties  or  forfeitures  imposed  or  collected  for  a 
violation  of  the  provisions  of  this  article,  or  of  any  act  for  the 
prevention  of  cruelty  to  animals,  now  in  force  or  hereafter  paaaed, 
must  be  paid  on  demand  to  the  American  Society  for  the  Preven- 
tion of  Cruelty  to  Animals ;  except  where  the  prosecution  shall  be 
instituted  or  conducted  by  a  society  for  the  prevention  of  cruelty 
to  animals  duly  incorporated  under  the  general  laws  of  this  state, 
in  which  case  such  fine,  penalty  or  forfeiture  must  be  paid  on 
demand  to  such  society.  A  constable  or  police  officer  must,  and 
any  agent  or  officer  of  any  said  societies  may,  summon  or  arrest, 
and  bring  before  a  court  or  magistrate  having  jurisdiction,  any 
person  offending  against  any  of  tihe  provisions  of  this  article.  Any 
officer  or  agent  of  any  of  said  societies  may  lawfully  interfere  to 
prevent  the  perpetration  of  any  act  of  cruelty  upon  any  animal  in 
his  presence.  Any  person  who  shall  interfere  with  or  obstruct 
any  such  officer  or  agent  in  the  discharge  of  his  duty  shall  be  guilty 
of  a  misidemeanor.  Any  of  said  societies  may  prefer  a  complaint 
before  any  court,  tribunal  or  magistrate  having  jurisdiction,  for 
the  violation  of  any  law  relating  to  or  affecting  animals  and  m.ay 
aid  in  presenting  the  law  and  facts  before  such  court,  tribunal  or 
magistrate  in  any  proceeding  taken.  The  officers  and  agents  of  all 
duly  incorporated  societies  for  the  prevention  of  cruelty  to  animals 
or  children  are  hereby  declared  to  be  peace  officers  within  the 
provisionsi  of  section  one  hundred  and  fifty-four  of  the  code  of 
criminal  procedure,  (Amended  by  L,  1918,  ch,  374,  in  effect 
Sept,  1,  1918,) 

Derivation:     Penal  €ode,  §  668,  as  amended  L.  1888,  chs.  144,  490. 

Amer.  Society  v.  City  of  Gloversville  (1894),  78  Hun  40,  4  N.  Y.  St.  808, 
25  Week.  Dig.  229,  29  N.  Y.  Supp..  257;  Fox  v.  Mohawk,  etc.,  Society  (1897), 
20  Misc.  467,  46  N.  Y.  Supp.  232,  rev'd  25  App.  Div.  30,  48  N.  Y.  Supp.  625, 
ftff'd  166  N.  Y.  517. 
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ARTICIiE  18. 

ARSON. 

giOTiON  220.  Definitions. 

221.  Arson  in  first  degree. 

222.  Arson  in  second  degree. 

223.  Arson  in  third  degree. 

224.  Punishment  for  arson. 

225.  Intent  to  destroy  building  requisite. 

226.  Contiguous  buildings. 

227.  Ownership  of  building. 

§  220.  Definitions. 

Building.  Any  house,  vessel,  or  other  structure,  capable  of  af- 
fording shelter  for  human  beings,  or  appurtenant  to,  or  connected 
■with  a  structure  so  adapted,  is  a  "  building  "  within  the  meaning 
of  this  article. 

Inhabited  building.  A  building  is  deemed  an  "  inhabited  build- 
ing "  -within  the  meaning  of  this  article,  any  part  of  which  has 
usually  been  occupied  by  a  person  lodging  therein  at  night. 

Night  time.  The  words  "  night  time,"  as  used  in  this  artide, 
include  the  period  between  sunset  and  sunrise,  and  every  building 
or  structure,  which  shall  have  been  usually  occupied  by  persons 
lodging  therein  at  night,  is  a  dwelling  house  within  the  meaning 
of  this  article. 

DerlTation:     Penal  Code,  §§  492-494. 

Buildlae. — Rouse  v.  Catskill,  etc.,  Steamboat  Co.  (1891),  59  Hun,  82,  35 
N.  Y.  St.  493,  13  N.  Y.  Supp.  128;  State  v.  Johnson,  48  Ga.  116,  51  Cal.  320, 
34  id.  245,  12  Cox  C.  C.  106,  1  Mete.  258,  23  Upper  Can.  Q.  B.  492,  1  Leach, 
318,  2  Root,  516,  4  Gill  &  J.  402;  State  v.  O'Toole,  29  Conn.  342,  5  Upper  Can. 
Q.  B.  (O.  S.)  522;  Com.  v.  Barney,  10  Cush.  478. 

labalilted  Building.— People  v.  Cotteral,  18  Johns.  115;  Smith  v.  State, 
23  Tex.  App.  357,  59  Am.  Rep.  773. 

§  221.  Arson  in  first  degree. 

A  person  who  wilfully  bums,  or  sets  on  fire,  in  the  night  time: 

1.  A  dwelling-house  in  which  there  is,  at  the  time,  a  human 
being;  or, 

2.  A  car,  veesel,  or  other  vehicle,  or  a  structure  or  building  other 
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than  a  dwelling-house,  wherein,  to  the  knowledge  of  the  offender, 
there  is,  at  the  time,  a  human  being. 
Is  guilty  of  aiTson  in  the  first  degree. 

Derivation:     Penal  Code,  §  486. 

Woodford  v.  People  (1874),  62  N.  Y.  117,  3  Hun,  310;  Levy  v.  People 
(1880),  80  N.  Y.  327,  aff'g  19  Hun,  383;  People  v.  Fanahawe  (1893),  137  N. 
Y.  68,  47  N.  Y.  St.  335,  65  Hun,  83,  19  N.  Y.  Supp.  865;  McKelvey  v.  Marsh 
(1901),  63  App.  Div.  390,  71  N.  Y.  Supp.  541;  People  v.  Wagner  (1904),  180 
N.  Y.  58;  see  also  People  v.  Henderson,  1  Park,  560;  People  v.  Orcut,  1  Park, 
252;  Hennessy  v.  People,  21  How.  Pr.  239;  People  v.  Butler,  16  Johns.  203. 

§  222.  Arson  in  second  degree. 
A  person  who : 

1.  Commits  an  act  of  burning  in  the  day  time,  which,  if  com- 
mitted in  the  night  time,  would  be  arson  in  the  first  degree ;  or, 

2.  Wilfully  burns,  or  sets  on  fire,  in  the  night  time,  a.  dwelling- 
house,  wherein,  at  the  time,  there  is  no  human  being;  or, 

3.  Wilfully  burns,  or  sets  on  fire,  in  the  night  time,  a  building 
not  inhabited,  but  adjoining  or  within  the  curtilage  of  an  inhabited 
building,  in  which  there  is,  at  the  time,  a  human  being,  so  that  the 
inhabited  building  is  endangered,  even  though  it  is  not  in  fact  in- 
jured by  the  burning;  or, 

4.  Wilfully  burns,  or  sets  on  fire,  in  the  iii":lit  time,  a  car, 
vessel,  or  other  vehicle,  or  a  structure  or  building,  ordinarily 
occupied  at  night  by  a  human  being,  although  no  person  is  within 
it  at  the  time;  or, 

5.  Wilfully  burns,  or  sets  on  fire,  a  vessel,  car,  or  other  vehicle, 
or  a  building,  structure,  or  other  erection,  which  is  at  the  time  in- 
sured against  loss  or  damage  by  fire,  with  intent  to  prejudice  or 
defraud  the  insurer  thereof, 

Is  guilty  of  arson  in  the  second  degree.  (Amended  by  L.  1913, 
ch.  154,  in  effect  Sept.  1,  1913.) 

Derivation:   Penal  Code,  §  487. 

People  V.  Burton  (1894),  77  Hun,  498,  28  N.  Y.  Supp.  1081;  People  v.  Fitz- 
gerald (1897),  20  App.  Div.  140,  46  N.  Y.  Supp.  1020,  12  N.  Y.  Cr.  524-  Peo- 
ple V.  Smith  (1899),  37  App.  Div.  280,  55  N.  Y.  Supp.  932,  14  N.  Y.  Or.  83; 
see,  also,  People  v.  Durlcin,  5  Park.  243;  Peverelley  v.  People,  3  Park.  59; 
Isaac's  Case,  2  East  P.  C.  1031;  State  v.  McLaughlin,  8  Jones  354;  People 
V.  Taylor,  2  Mich.  250;  Roberts'  Case,  2  East  P.  C.  1030;  Rex  v  Peltey 
Leach  C.  C.  277;  Rex   v.  Fletcher,  2  Car.  &  K.  215,  2  Russ.  550. 

§  223.    Arson  in  third  degree. 

A  person  who  wilfully  burns,  or  sets  on  fire  a  vessel,  car,  or 
other  vehicle,  or  a  building,  structure,  or  other  erection,  under  cir- 
cumstances not  amounting  to  arson  in  the  first  or  second  degree, 
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Is  guilty  of  arson  in  the  third  degree.     (Amended  by  L.  1913, 
ch.  154,  in  effect  Sept.  1,  1913.) 

DeriTation:     Penal  Code,  §  488. 

Shepherd  v.  People  (1859),  19  N.  Y.  537;  Greenfield  v.  People  (1881),  85 
N.  Y.  76,  aff'g  23  Hun,  154;  Carncross  v.  People  (1883),  1  N.  Y.  Cr.  518; 
People  V.  Newton  (1885),  3  N.  Y.  Cr.  406;  People  v.  O'Neil  (1889),  112  N. 
Y.  365,  aflF'g  49  Bun,  422,  4  N.  Y.  Supp.  119;  People  v.  Fanahawe  (1893), 
137  N.  Y.  68,  aff'g  65  Hun,  77,  19  N.  Y.  Supp.  865;  People  v.  Butler  (1901), 
62  App.  Div.  508,  71  N.  Y.  Supp.  129,  15  N.  Y.  Cr.  608;  People  v.  Brown 
(1906),  110  App.  Div.  490,  96  N.  Y.  Supp.  957;  see  also  People  v.  Henderson, 
1  Park,  560. 

§  224.  Punishment  for  arson. 

Arson  is  punishable  as  follows: 

1.  In  the  first  degree,  by  imprisonment  for  a  term  not  exceeding 
forty  years. 

2.  In  the  second  degree,  by  imprisonnuait  for  a  term  not  exceed- 
ing twenty-five  years. 

3.  In  the  third  degree,  by  imprisonment  for  a  term  not  exceed- 
ing fifteen  years. 

Derivation:  Penal  Code,  §  489,  as  amended  L.  1892,  ch.  662,  {  12;  L. 
1896,  ch.  902,  S  1;  L.  1897,  ch.  649,  §  1. 


§  225.  Intent  to  destroy  building  requisite. 

The  burning  of  a  building  under  eircumstanoes  which  show 
beyond  a  reasonable  doubt  that  there  was  no  intent  to  destroy  it, 
is  not  arson. 

Derivation:     Penal  Code,  §  490. 

People  V.  Fanshawe  (1893),  137  N.  Y.  68,  aff'g  65  Hun,  77,  19  N.  Y.  Supp. 
865;  see  also  People  v.  Jones,  2  Edm.  Sel.  Caa.  86;  People  v.  Long,  2  Edm. 
Sel.  Cas.  129. 

§  226.  Contiguous  buildings. 

Where  an  appurtenance  to  a  building  is  so  situated  with  refer- 
ence to  such  building,  or  where  any  building  is  so  situated  with 
reference  to  another  building  that  the  burning  of  the  one  will  man- 
ifestly endanger  the  other,  a  burning  of  the  one  is  deemed  a  burn- 
ing of  the  other,  within  the  foregoing  provisions,  against  any  person 
aotually  participating  in  the  original  setting  on  fire,  as  of  the 
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moment  when  the  fire  from  the  one  oommuoioatee  to  and  aefta  on 
fife  the  other. 

DwlTation:     Penal  Code,  S  401. 

Woodford  r.  People  (1874),  3  Hun,  310,  02  N.  T.  117;  Arkell  t.  Insuranee 
Oo.  (1877),  69  N.  Y.  193,  a£F'g  7  Hun,  4SS;  see  also  Henneesey  t.  People,  21 
How.  Pr.  239;  Oleen  t.  Insurance  Co., '35  Minn.  432,  59  Am.  Rep.  333. 

§  227.  Ownership  of  building. 

To  constitute  arson  it  is  not  necessary  that  another  person  than 
the  defendant  should  have  had  ownership  in  the  building  seit  on  fira. 

DeriTAtloa:     Penal  Code,  J  496. 

Shepherd  v.  People,  19  N.  Y.  537;  State  t.  Taylor,  46  Me.  322;  PeopU  T. 
Smith,  3  How.  Pr.  226;  People  r.  Van  Blarcum,  2  John*.  106. 
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ARTICLE  aO. 

ASSAITLT. 

Sbotion  240.  Assault  in  first  degree  defined. 

241.  Punishment  for  assault  in  first  degree. 

242.  Assault  in  second  degree. 

243.  Punishment  for  assault  in  second  degree, 

244.  Assault  in  third  degree. 

245.  Punishment  for  assault  in  third  degree. 

246.  Use  of  force  not  unlawful  in  certain  cases. 

§  240.  Assault  in  first  degree  defined. 

A  person  who,  with  an  intent  to  kill  a  human  being,  or  to  oommit 
&  felony  upon  the  person  or  property  of  the  one  assaulted,  or  of 
another : 

1.  Assaults  another  with  a  loaded  fire  arm,  or  any  other  deadly 
weapon,  or  by  any  other  means  or  force  likely  to  produce  death; 
or, 

2.  Administers  to  or  causes  to  be  administered  to  or  taken  by 
another,  poison,  or  any  other  destructive  or  noxious  thing,  so  as 
to  endanger  the  life  of  such  other, 

Is  guilty  of  assault  in  the  firet  degree. 

Derivation:     Penal  Code,  §  217. 

Foster  v.  People  (1872),  50  N.  Y.  598,  603;  Lenahan  v.  People  (1874),  3 
Hun,  164;  Filkins  v.  People  (1877),  69  N.  Y.  101,  25  Am.  Rep. 
143,  rev'g  1  Sheld.  104;  People  v.  Whedon  (1884),  2  N.  Y.  Cr. 
318;  People  v.  Carlton  (1885),  115  N.  Y.  618;  People  v.  SuUi- 
van  (1885),  4  N.  Y.  Cr.  193;  People  v.  Burgess  (1887),  45  Hun,  157, 
6  N.  Y.  Cr.  514;  People  v.  Dartmore  (1888),  48  Hun,  320,  2  N.  Y.  Supp.  310; 
People  V.  Connor  (1889),  53  Hun,  352,  6  N.  Y.  Supp.  220;  People  v.  Ryan 
(1889),  55  Hun,  214,  8  N.  Y.  Supp.  241,  7  N.  Y.  Cr.  448;  People  v.  O'Connell 
(1891),  60  Hun,  109,  14  N.  Y.  Supp.  485;  People  v.  Rockhill  (1893),  74 
Hun,  241,  26  N.  Y.  Supp.  222;  People  v.  O'Connor  (1903),  82  App.  Div.  61, 
81  N.  Y.  Supp.  555;  People  v.  Huson  (1906),  197  N.  Y.  97,  rev'g  114  App. 
Div.  693,  99  N.  Y.  Supp.  1081,  20  N.  Y.  Cr.  338;  People  v.  Way  (1907),  119 
App.  Div.  344,  104  N.  Y.  Supp.  277,  21  N.  Y.  Cr.  150,  aff'd  191  N.  Y.  533; 
People  V.  Randazzo  (1908),  127  App.  Div.  825;  see  also  People  v.  Johnson,  9 
Week.  Dig.  384;  People  v.  Cavanaugh,  62  How.  Pr.  187;  People  v.  O'Dell,  14 
Week.  Dig.  403;  O'Leary  v.  People,  18  How.  Pr.  187,  193;  People  v.  Shaw,  1 
Park,  327;  People  v.  Vinegar,  2  Park,  224;  Hagaman's  Case,  3  City  Hall  Rec. 
73;  State  v.  Keasling,  74  Iowa,  528;  Mulligan  v.  People,  5  Park,  106;  People 
T.  Morehouse,  25  N.  Y.  St.  294;  Blige  v.  State,  20  Fla.  742,  51  Am.  Rep.  628; 
Travimo  v.  State,  27  Tex.  App.  372;  Lacefield  v.  State,  34  Ark.  276,  3S  Am. 
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Kep.  8;  Dunaway  v.  People,  110  111.  333,  51  Am.  Rep.  888;  McGehee  T.  State, 
«2  Miss.  772,  52  Am.  Rep.  209;  Chapman  v.  State,  78  Ala.  483,  56  Am.  Rep. 
42;  State  v.  Taylor,  20  Kan.  643;  State  r.  Sears,  86  Mo.  169. 

§  241.  Punishment  for  assault  in  first  degree. 
Assault  in  the  first  degree  is  punishable  by  imprisonment  for  ft 
term  not  exceeding  ten  years. 

Derivation:     Penal  Code,  §  220,  as  amended  L.  1892,  ch.  662,  §  8. 
People  V.  O'Connell   (1891),  60  Hun,  109,  14  N.  Y.  Supp.  485;   People  ex 
rel.  Gately  v.  Lage  (1896),  17  Misc.  713,  41  N.  Y.  Supp.  531;  People  v.  Huson 
(1907),  187  N.  Y.  100. 

§  242.  Assault  in  second  degree. 

A  person  who,  under  circumstaneesi  not  amounting  to  the  crime 
specified  in  section  two  hundred  and  forty, 

1.  With  intent  to  injure,  unlawfully  administers  to,  or  causes 
to  be  administered  to,  or  taJien  by  another,  poison,  or  any  other 
destructive  or  noxious  thing,  or  any  drug  or  medicine  the  use  of 
which  is  dangerous  to  life  or  health;  or, 

2.  With  intent  thereby  to  enable  or  assist  himself  or  any  other 
person  to  commit  any  crime,  administers  to  or  causes  to  be  admin- 
istered to,  or  taken  by  another,  chloroform,  ether,  laudanum,  or 
any  other  intoxicating  narcotic  or  anaesthetic  agent;  or, 

3.  Wilfully  and  wrongfully  wounds  or  inflicts  grievous  bodily 
harm  upon  another,  either  with  or  without  a  weapon;  or, 

4.  Wilfully  and  wrongfully  assaults  another  by  the  use  of  a 
weapon,  or  other  insitrument  or  thing  likely  to  produce  grievous 
bodily  harm;  or, 

5.  Assaults  another  with  intent  to  commit  a  felony,  or  to  pre- 
vent or  resist  the  execution  of  any  lawful  process  or  mandate  of 
any  court  or  officer,  or  the  lawful  apprehension  or  detention  of 
himself,  or  of  any  other  person. 

Is  guilty  of  assault  in  the  second  degree. 

Derivation:     Penal  Code,  §  218,  as  amended  L.  1882,  eh.  384,  §  1. 

People  V.  Baker  (1882),  89  N.  Y.  460;  People  v.  Irving  (1883),  2  N.  Y. 
Or.  47,  31  Hun,  615;  People  v.  Cole  (1883),  2  N.  Y.  Cr.  108;  People  v.  Hall 
(1883),  2  N.  Y.  Cr.  134;  People  v.  Cooper  (1884),  3  N.  Y.  Cr.  117;  People  v. 
Sullivan  (1885 ),  4  N.Y.Cr.  193,  199;  People  v.  Clark  ( 1885),  3  N.  Y.  Cr.  280; 
People  V.  Sweeney  (1886),  41  Hun,  332,  4  N.  Y.  Cr.  283;  People  v.  Shanley 
(1886),  40  Hun,  477,  4  N.  Y.  Cr.  472;  People  v.  Moore  (1888),  50  Hun,  356, 
3  N.  Y.  Supp.  159;  People  v.  Connor  (1889),  53  Hun,  353,  6  N.  Y.  Supp.  220, 
7  N.  Y.  Cr.  468;  People  v.  Ryan  (1889),  55  Hun,  214,  8  N.  Y.  Supp.  214,  7 
N.  Y.  Cr.  448;   People  v.  Murray   (1889),  54  Hun,  406,  7  N.  Y.  Supp.  648; 
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P«ople  V.  Barber  (1893),  74  Hun,  368,  26  N.  Y.  Supp.  417;  People  v.  Hanni- 
g»n  (1899),  42  App.  Div.  617,  58  N.  Y.  Supp.  703,  14  N.  Y.  Cr.  144;  People  T. 
Garner  (1901),  64  App.  Div.  410,  72  N.  Y.  Supp.  66,  aff'd  165  N.  Y.  585; 
People  V.  Dankberg  (1904),  91  App.  Div.  67,  86  N.  Y.  Supp.  423;  People  v. 
Huter  (1906),  184  N.  Y.  242,  20  N.  Y.  Cr.,41;  People  v.  Randazzo  (1908), 
127  App.  Div.  825;  see  also  Codd  v.  Cabe,  I  Exch.  Div.  352,  18  Eng.  Rep.  353- 
358  note;  Hays  v.  People,  1  Hill,  361;  Queen  v.  Riley,  18  Q.  B.  Div.  481,  38 
Eng.  Rep.  537;  People  v.  Kirwan,  22  N.  Y.  Supp.  160;  People  v.  Aldrich,  11 
N.  Y.  Supp.  464;  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1;  People  v.  Mc- 
Kenzie,  6  App.  Div.  199;  Queen  v.  Clarence,  22  Q.  B.  Div.  23;  People  v.  Cava- 
naugh,  62  How.  Pr.  187;  People  v.  Stacy,  104  N.  Y.  Supp.  616. 

§  243.  Punishment  for  assault  in  second  degree. 

Assault  in  the  second  degree  is  punishable  by  imprisonment  in 
a  penitentiary  or  state  prison  for  a  term  not  exceeding  five  years, 
or  by  a  fine  o£  not  more  than  one  thousand  dollars,  or  both. 

Derivation:     Penal  Code,  §  221,  as  amended  L.  1892,  ch.  662,  §  7. 

People  V.  Sweeney  (1886),  41  Hun,  340,  4  N.  Y.  Cr.  283;  People  ex  rel. 
Gately  v.  Lage  (1897),  13  App.  Div.  136,  12  N.  Y.  Cr.  200,  rev'g  17  Misc. 
712,  43  N.  Y.  Supp.  372;  People  v.  Stock  (1898),  26  App.  Div.  567,  50  N.  Y. 
Supp.  483;  People  ex  rel.  Schali  v.  Deyo  (1905),  181  N.  Y.  425,  19  N.  Y.  Cr. 
441,  rev'g  103  App.  Div.  126,  127,  93  N.  Y.  Supp.  80,  19  N.  Y.  Cr.  440;  People 
V.  Stacy  (1907),  119  App.  Div.  743,  747,  104  N.  Y.  Supp.  615,  21  N.  Y.  Cr. 
220;  see  also  People  v.  Terrell,  11  N.  Y.  Supp.  365;  People  v.  Hale  (1883), 
18  Week.  Dig.  213,  1  N.  Y.  Cr.  533. 

§  244.  Assault  in  third  degree. 

A  person  who  commits  an  assault,  or  an  assault  and  battery, 
not  such  as  is  specified  in  sections'  two  hundred  and  forty  and  two 
hundred  and  forty-two,  is  guilty  of  assault  in  the  third  degree. 

Derivation:     Penal  Code,  §  219. 

Corning  v.  Corning  (1851),  6  N.  Y.  97;  Hays  v.  People  (1865),  1  Hill,  351, 
cited  in  People  v.  Bransbey,  32  N.  Y.  525;  Slattery  v.  People  (1874),  1  Hun, 
311;  People  v.  Court  of  Special  Sessions  (1879),  18  Hun,  330;  People  v.  Per- 
son (1884),  2  N.  Y.  Cr.  114;  Matter  of  Gray  (1884),  2  N.  Y.  Cr.  302,  307; 
People  v.  Maschke  (1884),  2  N.  Y.  Cr.  168;  People  v.  Moore  (1888),  50  Hun, 
356,  3  N.  Y.  Supp.  159;  People  v.  Drake  (1892),  10  N.  Y.  Cr.  31,  47  N.  Y.  St. 
783,  20  N.  Y.  Supp.  228;  People  v.  PaTker  (1893),  69  Hun,  130.  23  N.  Y. 
Supp.  704;  People  v.  Bracco  (1893),  69  Hun,  206,  23  N.  Y.  Supp.  .505;  People 
V.  Curren  (1896),  2  App.  Div.  307,  37  N.  Y.  Supp.  803;  People  v.  Kastner 
(1905),  101  App.  Div.  265,  91  N.  Y.  Supp.  1004,  19  N.  Y.  Cr.  57;  Matter  of 
Bartholomew  (1905),  106  App.  Div.  371,  073,  374,  94  N.  Y.  Supp.  512;  People 
V.  Jacobs  (1906),  51  Misc.  73,  100  N".  Y.  Supp.  734;  People  ex  rel.  Bidwell 
V.  Pitts  (1906),  111  App.  Div.  320,  97  N.  Y.  Supp.  511;  People  v.  Stacy 
(1907),  119  App.  Div.  743,  104  N.  Y.  Supp.  615,  21  N.  Y.  Cr.  220;  People 
ex  rel.  Gow  v.  Bingham  (1907),  57  Misc.  75,  107  N.  Y.  Supp.  1011,  21  N.  Y. 
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Cr.  668;  see  also  Coward  T.  Baddaley,  28  L.  J.  Exch.  261;  Matter  of  Bray,  18 
N.  Y.  Supp.  367,  34  N.  Y.  St.  642;  Rawlings  v.  Sill,  3  M.  *  W.  28;  The  Qu«eii 
T.  Lock,  L.  R.  2  Cr.  Cas.  Res.  10,  4  Eng.  Rep.  512;  Reg.  v.  Wollaston,  12  Cox 
C.  C.  180,  2  Eng.  Rep.  234;  Rex  v.  Cockburn,  3  Cox  C.  C.  543;  Rex  T.  Case, 
4  Cox  C.  C.  220;  Rex  v.  McGavarun,  6  Cox  C.  C.  64;  People  v.  Lee,  1  Wheel. 
Cr.  Cas.  364;  Kirkland  v.  State,  43  Ind.  146,  13  Am.  Rep.  386;  Clark  v. 
Downing,  55  Vt.  259,  45  Am.  Rep.  612;  Goodwin's  Case,  6  City  Hall  Rec.  9; 
Faime's  Caae,  5  City  Hall  Rec.  95;  People  v.  Powers,  1  Wheel.  Cr.  Cas.  405; 
Spence  v.  Duffy,  1  City  Hall  Rec.  39;  Com.  v.  Hagenlock,  140  Mass.  125;  Gray 
V.  State,  63  Ala.  66,  73;  Smith  v.  State,  39  Miss.  521,  525;  People  T.  Yslaa,  27 
Cal.  630;  Clark  v.  Downing,  55  Vt.  259,  45  Am.  Rep.  612. 

§  245.  Punishment  for  assault  in  third  degree. 

Assault  in  the  third  degree  is  punishable  by  imprisonment  for 
not  more  than  one  year,  or  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  both. 

Derivation:     Penal  Code,  §  222. 

People  ex  rel.  Devoe  v.  Kelly  (1884),  97  N.  Y.  212,  2  N.  Y.  Cr.  428,  32  Hun, 
640;  People  v.  Stacy  (1907),  119  App.  Div.  743,  748,  104  N.  Y.  Supp.  615,  21 
N.  Y.  Cr.  220;  see  also  People  v.  Sutton,  6  N.  Y.  Supp.  95;  Matter  of  Bray, 
12  N.  Y.  Supp.  367. 

§  246.  Use  of  force  not  unlawful  in  certain  cases. 

To  use  or  attempt,  or  offer  to  use,  force  or  violence  upon  or 
towards  the  person  of  another  is  not  unlawful  in  the  following 
cases: 

1.  When  neeesisarily  committed  by  a  public  oiBcer  in  the  per- 
formance of  a  legal  duty;  or  by  any  other  person  assisting  him 
or  acting  by  his  direction ; 

2.  When  necessarily  committed  by  any  person  in  arresting  one 
who  has  committed  a  felony,  and  delivering  him  to  a  public  officer 
competent  to  receive  him  in  custody; 

3.  When  committed  either  by  the  party  about  to  be  injured  or 
by  another  person  in  his  aid  or  defense,  in  preventing  or  attempt- 
ing to  prevent  an  offense  against  his  person,  or  a  trespass  or  other 
unlawful  interference  with  real  or  personal  property  in  his  lawful 
possession,  if  the  force  or  violence  used  is  not  more  than  suCicient 
to  prevent  such  offense ; 

4.  When  committed  by  a  parent  or  the  authorized  agent  of  any 
parent,  or  by  any  guardian,  master,  or  teacher,  in  the  exercise  of  a 
lawful  authority  to  restrain  or  correct  his  child,  ward,  apprentice 
or  scholar,  and  the  force  or  violence  used  is  reasonable  in  manne* 
and  moderate  in  degree; 
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5.  When  committed  by  a  carrier  of  passengers,  or  the  authorized 
agents  or  servants  of  such  carrier,  or  by  any  person  assisting  them, 
at  their  request,  in  expelling  from  a  carriage,  railway  car,  vessel 
or  other  vehicle,  a  passenger  who  refuses  to  obey  a  lawful  and 
reasonable  regulation  prescribed  for  the  conduct  of  passengers,  if 
such  vehicle  has  first  been  stopped  and  the  force  or  violence  used 
is  not  more  than  sufficient  to  expel  the  offending  passenger,  with 
a  reasonable  regard  to  his  personal  safety; 

6.  When  committed  by  any  person  in  preventing  an  idiot, 
lunatic,  insane  person,  or  other  person  of  unsound  mind,  includ- 
ing persons  temporarily  or  partially  deprived  of  reason,  from 
committing  an  act  dangerous  to  himself  or  to  another,  or  in  en- 
forcing such  restraint  as  is  necessary  for  the  protection  of  his 
person  or  for  his  restoration  to  health,  during  such  period  only 
as  shall  be  necessary  to  obtain  legal  authority  for  the  restraint  or 
custody  of  his  person. 

Derivation:     Penal  Code,  §  223. 

Shorter  v.  People  ( 1849),  2  N.  Y.  193;  People  v.  Sullivan  (1852),  7  N.  Y. 
396;  Hibbard  v.  N.  Y.,  etc.  (1857),  15  N.  Y.  455;  Sanford  v.  Eighth  Ave.  R. 
Co.  (1861),  23  N.  Y.  343;  Higgina  v.  Watervliet,  etc.,  Co.  (1871),  46  N.  Y.  23; 
Ruloff  V.  People  (1871),  45  N.  Y.  213,  5  Lana.  261,  11  Abb.  (N.  S.)  245; 
People  V.  Evers  (1875),  63  N.  Y.  625,  3  Hun,  716;  Pease  v.  Railroad  Co. 
(1885),  101  N.  Y.  370-371,  rev'g  11  Daly,  350;  People  v.  O'Connor  (1903),  82 
App.  Div.  55,  81  N.  Y.  Supp.  555;  People  v.  Gaimari  (1903),  176  N.  Y.  96; 
People  V.  Daukberg  (1904),  91  App.  Div.  67,  86  N.  Y.  Supp.  423;  People  v. 
Dinser  (1905),  49  Misc.  82,  84,  98  N.  Y.  Supp.  314;  Magar  v.  Hammond 
(1906),  183  N.  Y.  387,  390;  see  also  Harrington  v.  People,  6  Barb.  607;  Hagar 
V.  Danforth,  20  Barb.  16;  Star  v.  Liftchild,  40  Barb.  541;  Carey  v.  People,  45 
Barb.  262;  Patterson  v.  People,  46  Barb.  625;  Gyre  v.  Culver,  47  Barb.  592; 
People  v.  Lamb,  54  Barb.  342,  2  Keyes,  360;  People  v.  Austin,  1  Park,  154; 
People  V.  Gibson,  3  Park,  234;  People  v.  Adler,  3  Park,  249;  People  v.  Cole,  4 
Park,  35;  Conraddy  v.  People,  5  Park,  234;  People  v.  Wolven,  7  N.  Y.  Leg. 
Obs.  89;  Hernandez  v.  Carnobeli,  10  How.  Pr.  433,  4  Duer,  642;  People  v. 
Gulick,  Hill  &  Den.  Supp.  229,  Lalor,  229;  Morris  Case,  1  City  Hall  Rec. 
52;  Priest  v.  Railroad  Co.,  110  Abb.  (N.  S.)  60,  40  How.  456;  People  v.  Bush, 
1  Wheel.  Cr.  Cas.  137,  138,  note;  People  v.  McArdle,  1  Wheel.  Cr.  Cas.  101; 
People  V.  Phillips,  1  Wheel.  Cr.  Cas.  155;  People  v.  SniflFen,  1  Wheel.  Cr.  Cas. 
512;  Com.  v.  Max,  8  Phila.  422;  Reneau  t.  State,  2  Lea,  720;  Com.  v.  Ruggles, 
6  Allen,  588;  Golden  v.  State,  1  Rich.  (N.  S.)  292;  Com.  v.  Randall,  4  Gray, 
36;  Cooper  v.  State,  8  Baxt.  324,  35  Am.  Rep.  704;  State  v.  Pendergrass,  2 
Dev.  &  Batt.  365;  Clements  v.  State,  60  Ala.  117;  State  v.  Hull,  34  Conn.  132; 
Van  Vactor  v.  State,  113  Ind.  276;  State  v.  Mizner,  45  Iowa,  248,  24  Am.  Rep. 
769 ;  Deskins  v.  (Jose,  85  Mo.  485,  55  Am.  Rep.  387 ;  Anderson  v.  State,  3  Head 
(Tenn.),  455;  Hutton  v.  State,  23  Tex.  Ct.  App.  386;  Snowden  v.  State,  12 
Tax.  Ct.  App.  105,  41  Am.  Rep.  667;  Lander  y.  Seaver,  32  Vt.  114,  76  Am. 
Dec.  163;  State  v.  Burton,  45  Wis.  150,  18  Am.  Law.  Reg.  (N.  S.)  233,  238, 
note;  Steamboat  Co  .t.  Brockett,  121  U.  8.  637. 
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ARTICIiE  22. 

ATTEMPT  TO  COBCBCIT  CBIM& 

BBcnoir  260.  Attempt  to  commit  crime. 

261.  Punishment  for  attempt  to  commit  crim*. 

262.  Restrictions  under  preceding  section. 

§  260.  Attempt  to  commit  crime. 

A  person  may  be  convicted  of  an  attempt  to  commit  a  crime, 
although  it  appears  on  the  trial  that  the  crime  was  consummated, 
unless  the  court,  in  its  discretion,  discharges  the  jury  and  directs 
the  defendant  to  be  tried  for  the  crime  itself. 

SeriTatlom:     Penal  Code,  §  685. 

Sullivan  v.  People  (1882),  27  Hun,  38;  Darrow  v.  Family  Fund  Society 
(1886),  42  Hun,  245,  aff'd  116  N.  Y.  537,  15  Am.  St.  430;  People  v.  Dartmore 
(1888),  48  Hun,  321,  2  N.  Y.  Supp.  310;  People  v.  O'Connell  (1891),  60  Hun, 
109,  14  N.  Y.  Supp.  485;  People  v.  Gardner  (1894),  73  Hun,  66,  25  N.  Y. 
Supp.  1072,  mod'f'g  144  N.  Y.  119;  People  v.  Mills  (1904),  91  App.  Div.  331, 
86  N.  Y.  Supp.  529,  18  N.  Y.  Cr.  127,  aff'd  178  N.  Y.  274. 

§  261.  Punishment  for  attempt  to  commit  crime. 

A  person  who  unsuccessfully  attempts  to  commit  a  crime  is  in- 
dictable and  punishable,  unless  otherwise  specially  prescribed  by 
statute,  as  follows : 

1.  If  the  crime  attempted  is  punishable  by  the  death  of  tha 
offender,  or  by  imprisonment  for  life,  the  person  convicted  of  the 
attempt  is  punishable  by  imprisonment  for  not  more  than  twenty- 
five  years. 

2.  In  any  other  case,  he  is  punishable  by  imprisonment  for  not 
more  than  half  of  the  longest  term,  or  by  a  fine  not  more  than  one- 
half  of  the  largest  sum  prescribed  upon  a  conviction  for  the  com- 
mission of  the  offense  attempted,  or  by  both  such  fine  and  im- 
prisonment. 

DerlTation:     Penal  Code,  §  686,  as  amended  L.  1902,  cli.  116. 

People  V.  Johnson   (1888),  110  N.  Y.  141;  People  v.  Moran   (1890),  123  N. 
Y.  254,  rev'g  54  Hun,  279,  7  N.  Y.  Supp.  582;  People  v.  Hosier   (1902),  73 
App.  Div.  5,  9,  16  N.  Y.  Cr.  541,  76  N.  Y.  Supp.  65;  People  v.  Mills   (1904) 
178  N.  Y.  274,  aff'g  91  App.  Div.  331,  86  N.  Y.  Supp.  529,  18  N.  Y.  Or.  127. 
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§  S62.  Restrictions  upon  preceding  section. 

Section  two  hundred  and  sixty-One  does  not  protect  a  person 
who,  in  attempting  unsuccessfully  to  commit  a  crime,  accomp- 
lishes the  commission  of  another  and  different  crime,  whether 
greater  or  less  in  guilt,  from  suffering  the  punishment  prescribed 
by  law  for  the  crime  committed. 

DwlTatloa:     Penal  Code,  §  687. 
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ABTICIiE  24. 

ATTORNEYS. 

Section  270.  Practicing  or  appearing  as  attorney  without  being  admitted  an^ 
registered. 

271.  None  but  attorneys  to  practice  in  New  York  city. 

272.  Penalty  for  violation  of  last  section. 

273.  Misconduct  by  attorneys. 

274.  Buying  demands  on  which  to  bring  an  action. 

275.  Limitation  of  preceding  section. 

276.  Application  when  partj'  prosecutes  in  person  or  by  a  corporation. 

277.  Use  of  attorney's  name  by  another. 

278.  Attorneys  forbidden  to  defend  criminal  prosecutions  carried  on 

by  their  partners,  or  formerly  by  themselves. 

279.  Attorneys  may  defend  themselves. 

280.  Corporations  and  voluntary  associations  not  to  practice  law. 

§  270.  Practicing  or  appearing  as  attorney  without  being 
admitted  and  registered. 

It  shall  be  unlawful  for  any  natural  person  to  practice  or  appear  as 
an  attorney-at-law  or  as  attorney  and  counselor-at-law  for  another  in 
a  court  of  record  in  this  state  or  in  any  court  in  the  city  of  New  York, 
or  to  make  it  a  business  to  practice  as  an  attomey-at-law  or  as  an 
attorney  and  counselor-at-law  for  another  in  any  of  said  courts,  or  to 
make  it  a  business  to  solicit  employment  for  a  lawyer,  or  to  furnish 
attorneys  or  counsel  or  an  attorney  and  counsel  to  render  legal  services, 
or  to  hold  himself  out  to  the  public  as  being  entitled  to  practice  law  as 
aforesaid,  or  in  any  other  manner,  or  to  assume  to  be  an  attorney  or 
counselor-at-law,  or  to  assume,  use,  or  advertise  the  title  of  lawyer,  or 
attorney  and  counselor-at-law,  or  attorney-at-law,  or  counselor-at-law, 
or  attorney,  or  counselor,  or  attorney  and  counselor,  or  equivalent 
terms  in  any  language,  in  such  manner  as  to  convey  the  impression 
that  he  is  a  legal  practitioner  of  law  or  in  any  manner  to  advertise  that 
he  either  alone  or  together  with  any  other  persons  or  person,  has,  owns, 
conducts  or  maintains  a  law  office  or  law  and  collection  office,  or  office 
of  any  kind  for  the  practice  of  law,  without  having  first  been  duly  and 
regularly  licensed  and  admitted  to  practice  law  in  the  courts  of  record 
of  this  state,  or,  in  case  of  persons  licensed  and  admitted  prior  to  July 
first,  eighteen  hundred  and  forty-seven,  without  having  first  been  duly 
and  regularly  licensed  and  admitted  to  practice  as  attorney  of  or  in 
the  then  supreme  court  or  as  solicitor  in  chancery  or  of  the  court  of 
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chancery,  and  without  having  taken  the  constitutional  oath  and  with- 
out having  subscribed  and  taken  the  oath  or  affirmation  required  by- 
section  four  hundred  and  sixty-eight  of  the  judiciary  law  and  filed  the 
same  in  the  office  of  the  clerk  of  the  court  of  appeals  as  required  by 
said  section.  Any  person  violating  the  provisions  of  this  section  is 
guilty  of  a  misdemeanor  and  it  shall  be  the  duty  of  the  district  attor- 
neys to  enforce  the  provisions  of  this  section  and  to  prosecute  all  viola- 
tions thereof.  (Amended  by  L.  1917,  ch.  783,  in  effect  Sept.  1, 1917.) 
Sariratloii:     L.  1898,  ch.  165,  §  4,  as  amended  L.  1899,  ch.  225,  §  2. 

§  271.  None  but  attorneys  to  practice  in  cities  of  the  flrat  or 
second  class. 

A  person  shall  not  ask  or  receive,  directly  or  indirectly,  com- 
pensation for  appearing  as  attorney  in  a  court  or  before  any  mag- 
istrate in  any  city  of  the  first,  second  or  third  class,  or  make  it  a 
business  to  practice  as  an  attorney  in  a  court  or  before  a  magistrate 
in  any  city  of  the  first,  second  or  third  class,  unless  he  has  been 
regularly  admitted  to  practice,  as  an  attorney  or  counselor,  in  the 
courts  of  record  of  the  state,  but  nothing  in  this  act  shall  be  held 
to  apply  to  ofiicers  of  societies  for  the  prevention  of  cruelty,  duly 
appointed,  when  exercising  the  special  powers  conferred  upon  such 
corporations  under  article  six  of  the  membership  corporations  law. 
(Amended  by  L.  1910,  ch.  327 ;  L.  1919,  ch.  417,  in  effect  May  5, 
1919.) 

Derivation :    Code  Civil  Procedure,  §  63. 

People  v.  Parr  (1886),  42  Hun,  313;  Braplan  v.  Berman  (1902),  87  Misc. 
503,  75  N.  Y.  Supp,  1003  ;  Matter  of  Bolte  (1904),  97  App.  Div.  554,  572,  90 
N.  Y.  Supp.  499;  Burr  v.  Walter  (1905),  104  App.  Div.  46,  93  N.  Y.  Supp. 
311;  Matter  of  Kaffenburgh  (1906),  115  App.  Div.  348,  101  N.  Y.  Supp.  507j 
Tynan  v.  Mart  (1907),  53  Misc.  50,  103  N.  Y.  Supp.  1083;  see  also  75  N.  Y. 
Supp.  1003,  58  How.  313,  9  Daly,  102. 

§  272.  Penalty  for  violation  of  last  section. 

A  person  who  violates  the  last  section  is  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  imprisonment  in  the  county  jail,  not  exceed- 
ing one  month,  or  by  a  fine  of  not  less  than  one  hundred  dollars  or 
more  than  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and 
imprisonment. 

But  this  and  the  last  section  do  not  apply  to  a  case  where  a  person 
appears  in  a  cause  to  which  he  is  a  party. 

Derivation:  Code  Civil  Proc,  §  64  in  part.  For  remainder  of  said  section, 
see  §  1877,  post. 

People  ex  rel.  Langhlin  v.  Finn  (1881),  26  Hun,  58  :  Garvey  v.  Owen* 
(1885),  37  Misc.  502  ;  Ellenstein  v.  Klee  (1895),  13  Misc.  113,  33  N.  Y.  Supp. 
94  ;  Matter  of  Bolte  (1904),  97  App.  Div.  573,  90  N.  Y.  Supp.  499  ;  Matter 
of  Kaflfenburgh  (1906),  115  App.  Div.  849,  101  N.  Y.  Supp.  507;  see  also  75 
N.  Y.  Supp.  1003. 

§  273.  Misconduct  by  attorneys. 
An  attorney  or  counselor  who : 
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1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  deceit 
oiT  collusion,  with  intent  to  deceive  the  court  or  any  party ;  or, 

2.  Wilfully  delays  his  client's  suit  with  a  view  to  his  own  gain  y 
or,  wilfully  receives  any  money  or  allowance  for  or  on  account  of 
any  money  which  he  has  not  laid  out,  or  become  answerable  for, 

Is  guilty  of  a  misdemeanor,  and  in  addition  to  the  punishment 
prescribed  therefor  by  this  chapter,  he  forfeits  to  the  part"  injured 
treble  damages,  to  be  recovered  in  a  civil  action. 

Derivation:     Penal  Code,  §  148;  Code  of  Civil  Proc,  §§  70-71. 

Looff  V.  Lawton  (1878),  14  Hun,  588;  People  v.  Reavey  (1886),  38  Hun, 
418,  39  Hun,  364,  4  N.  Y.  Cr.  1;  People  v.  Oishei  (1897),  20  Miac.  lO.i,  12  N. 
Y.  Cr.  362,  45  N.  Y.  Supp.  49;  People  v.  Hummell  (1906),  49  Misc.  137,  119 
App.  Div.  153,  98  N.  Y.  Supp.  713,  20  N.  Y.  Cr.  240;  Matter  of  Manheim 
(1906),  113  App.  Div.  137,  99  N.  Y.  Supp.  87;  see  also  Nevens  Case,  5  City 
Hall  Rec.  79. 

§  274.  Buying  dem,ands  on  which  to  bring  an  action. 

An  attorney  or  counselor  shall  not: 

1.  Directly  or  indirectly,  buy,  or  be  in  any  manner  interested 
in  buying,  a  bond,  promissory  note,  bill  of  exchange,  book  debt,  or 
other  thing  in  action,  with  the  intent  and  for  the  purpose  of  bring- 
ing an  action  thereon. 

2..  By  himself,  or  by  or  in  the  name  of  another  person,  either 
before  or  after  action  brought,  promise  or  give,  or  procure  to  be 
promised  or  given,  a  valuable  consideration  to  any  person,  as  an 
inducement  to  placing,  or  in  consideration  of  having  placed,  in  his 
hands,  or  in  the  hands  of  another  person,  a  demand  of  any  kind, 
for  the  purpose  of  bringing  an  action  thereon,  or  of  representing 
the  claimant  in  the  pursuit  of  any  civil  remedy  for  the  recovery 
thereof.  But  this  subdivision  docs  not  apply  to  an  agreement 
between  attorneys  and  counselors,  or  either,  to  divide  between 
themselves  the  compensation  to  be  received. 

3.  An  attorney  or  counselor  convicted  of  a  violation  of  any  of 
the  provisions  of  this  section,  in  addition  to  the  punishment  by 
fine  and  imprisonment  prescribed  therefor  by  this  section  for- 
feits his  office. 

4.  An  attorney  or  counselor,  who  violates  either  of  the  first 
two  subdivisions  of  this  section,  is  guilty  of  a  misdemeanor;  and 
on  conviction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  ofiice  by  the  supreme  court. 

DerlvBtlom:     Subd.    1.   Penal   Code,   §    136,   Code   Civil   Procedure,   &   Ti. 
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Subd.  2.  Code  Civil  Procedure,  5  74.     Subd.  3.  Penal  Code,  |  139,  Code  Civil 
Procedure,  S  75. 

Snbd.  1.— Coughlin  v.  Railroad  Co.  (1877),  71  N.  Y.  443,  rev'g  8  Hun,  136; 
Moses  V.  McDivitt  (1882),  88  N.  Y.  62,  2  Abb.  N.  C.  47;  Wetmore  v.  Heggeman 
(1882),  88  N.  Y.  73;  Browning  v.  Marvin  (1885),  100  N.  Y.  144;  Fay  v. 
Hebbard  (1886),  42  Hun,  490,  492;  Fowler  v.  Callan  (1886),  102  N.  Y.  395, 
rev'g  12  Daly,  263,  4  Civ.  Proc.  413;  Blashfield  v.  Empire  State  Tel.  Co. 
(1895),  147  N.  Y.  520,  529,  rev'g  71  Hun,  532,  24  N.  Y.  Supp.  1006;  Browne 
v.  West  (1896),  9  App.  Div.  135,  138,  41  N.  Y.  Supp.  146;  Maxon  v.  Cain 
(1897),  22  App.  Div.  270,  47  N.  Y.  Supp.  855;  Carpenter  v.  Cumminga  (1897), 
20  Misc.  661,  46  N.  Y.  Supp.  252;  Tilden  v.  Aitkin  (1899),  37  App.  Div.  28, 
55  N.  Y.  Supp.  735;  DeForest  v.  Andrews  (1899),  27  Misc.  145,  147,  58  N.  Y. 
Supp.  358;  Gilroy  v.  Badger  (1899),  27  Misc.  640,  58  N.  Y.  Supp.  392,  rev'g 
on  other  grounds  28  Misc.  143,  58  N.  Y.  Supp.  1106;  Epstein  v.  U.  S.  Fidelity 
Co.  (1899),  29  Misc.  295,  299,  60  N.  Y.  Supp.  527;  Stedwell  v.  Hartmann 
(1902),  74  App.  Div.  126,  77  N.  Y.  Supp.  498,  aff'd  173  N.  Y.  624;  Irwin  v. 
Curie  (1902),  171  N.  Y.  411,  rev'g  56  App.  Div.  514,  67  N.  Y.  Supp.  380; 
Matter  of  Fitzsimons  (1903),  174  N.  Y.  15,  rev'g  77  App.  Div.  345,  79  N.  Y. 
Supp.  194;  Thompson  v.  Stiles  (1904),  44  Misc.  334,  S9  N.  Y.  Supp.  876; 
Matter  of  Clark  (1906),  184  N.  Y.  229,  108  App.  Div.  150,  95  N.  Y.  Supp. 
388;  Matter  of  Manheim  (1906),  113  App.  Div.  137,  99  N.  Y.  Supp.  87; 
see  also  Baldwin  v.  Latson,  2  Barb.  Ch.  306;  Warner  v.  Paine,  3  Barb.  Ch. 
530;  Hall  V.  Bartlett,  9  Barb.  297;  Voorhees  v.  Dorr,  51  Barb.  587;  Ramsey 
V.  Gould,  57  Barb.  396;  Van  Rensselaer  v.  Sheriff  of  Onondaga,  1  Cow.  443; 
Williams  v.  Matthews,  3  Cow.  252;  Hoag  v.  Weston,  10  Civ.  Proc.  95;  West 
V.  Kurtz,  15  Civ.  Proc.  426;  Marsh  v.  Holbrook,  3  Abb.  Dec.  176;  Ramsey  v. 
E.  R.  R.  Co.,  8  Abb.  Pr.  (N.  S.)  17;  Warren  v.  Helmer,  8  How.  Pr.  421; 
Brotherson  v.  Conaalua,  26  How.  Pr.  213;  Mann  v.  Fairchilds,  2  Keyes,  106, 
14  Barb.  548;  Hall  v.  Gird,  7  Hill,  586;  Ely  v.  Cook,  2  Abb.  Dec.  14;  Barry 
V.  Whitney,  3  Sandf.  696;  Arden  v.  Patterson,  5  Johns.  Ch.  44;  Bristol  v. 
Dann,  12  Wend.  142;  The  Carl  Jackson,  29  Fed.  396,  4  Civ.  Proc.  414,  note; 
Brotherson  v.  Consalus,  26  How.  Pr.  213;  Goodell  v.  People,  5  Park  Cr.  206; 
Gescheidt  v.  Quirk,  5  Civ.  Pro.  38. 

Subd.  2.— Coughlin  v.  N.  Y.  C.  &  H.  E.  E.  E.  Co.  (1877),  71  N.  Y.  443, 
rev'g  8  Hun,  136;  Fowler  v.  Callan  (1886),  102  N.  Y.  395,  399,  rev'g  12  Daly, 
263,  4  Civ.  Pro.  413;  Hirschbach  v.  Ketchum  (1896),  5  App.  Div.  324,  39  N. 
Y.  Supp.  291;  Hirschbach  v.  Ketchum  (1902),  72  App.  Div.  79,  76  N.  Y. 
Supp.  117;  s.  c,  84  App.  Div.  258,  82  N.  Y.  Supp.  739,  aff'd  177  N.  Y.  582; 
Stedwell  v.  Hartmann  (1902),  74  App.  Div.  126,  77  N.  Y.  Supp.  498,  aff'd 
173  N.  Y.  624;  Irwin  v.  Currie  (1902),  171  N.  Y.  409,  rev'g  66  App.  Div.  514, 
67  N.  Y.  Supp.  380;  Matter  of  Fitzsimons  (1903),  174  N.  Y.  15,  rev'g  77  App. 
Div.  345,  79  N.  Y.  Supp.  194;  Beers  v.  Washbond  (1903),  86  App.  Div.  582, 
83  N.  Y.  Supp.  993;  sea  also  Blashfield  v.  Empire  State  Tel.  &  Tel.  Co.,  18  N 
Y.  Supp.  260,  264;  Marsh  v.  Holbrook,  3  Abb.  Dec.  176;  Ely  v.  Cooke,  2  Abb 
Dec.   14. 

Snbd.  3.— Heas  T.  Allen  (1898),  24  Misc.  393,  53  N.  Y.  Supp.  41S. 

§  275.  Limitation  of  preceding  section. 

The  last  section  does  not  prohibit  the  reoeipt,  by  an  aittomej  or 
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counselor,  of  a  bond,  promissory  note,  bill  of  exchange,  book  debt, 
or  other  thing  in  action,  in  payment  for  property  sold,  or  for  s*r- 
vioes  actually  rendered,  or  for  a  debt  antecedently  contracted;  or 
from  buying  or  receiving  a  bill  of  exchange,  draft,  or  other  thing 
in  action  for  the  purpose  of  remittance,  and  without  intent  to 
violate  that  section. 

DeriTatlon:     Penal  Code,  §  140;  Code  Civil  Procedure,  §  76. 

Epstein  v.  U.  S.  Fidelity  &  Guaranty  Co.  (1899),  29  Misc.  299,  60  N.  Y. 
Supp.  527;  Baldwin  v.  Latson,  2  Barb.  206;  Ramsey  v.  Gould,  57  Barb.  398; 
People  V.  Walbridge,  3  Wend.  120;  Watson  v.  McLaren,  19  Wend.  557;  Mann 
V.  Fairchild,  2  Keyes,  106;  Goodell  v.  People,  5  Park,  206,  6  N.  Y.  Supp.  527, 
97  N.  Y.  Supp.  201. 

§  276.  Application  when  party  prosecutes  in  person  or  by  a 
corporation. 

The  laist  two  sections  apply  to  a  person  prosecuting  an  action  in 
person  and  to  a  corporation  engaged  in  the  business  of  conducting 
litigation  and  providing  counsel  therefor,  who  or  which  does  an  act 
which  an  attorney  or  counselor  is  therein  forbidden  to  do. 

OeriTatlon:     Code  Civil  Procedure,  |  77. 

Benedict  et  al.  v.  Guardian  Trust  Co.  (1904),  91  App.  Div.  108,  86  N.  Y. 
Supp.  370. 

§  277.  Use  of  attorney's  name  by  another. 

If  an  attorney  knowingly  permits  any  person,  not  being  his  gen- 
eral law  partner  or  a  clerk  in  his  office,  to  sue  out  any  process  or  to 
prosecute  or  defend  any  action  in  his  name,  except  as  authorized 
by  this  section,  such  attorney,  and  every  person  who  shall  so  use 
his  name,  is  guilty  of  a  misdemeanor. 

Whenever  an  action  or  proceeding  is  authorized  by  law  to  be 
prosecuted  or  defended  in  the  name  of  the  people,  or  of  any  publio 
officer,  board  of  officers,  or  municipal  corporation,  on  behalf  of 
another  party,  the  attorney-general,  or  district  attorney,  or  attorney 
of  such  public  officer  or  board  or  corporation  may  permit  any. 
proceeding  therein,  to  be  taken  in  his  name  by  an  attorney  to  be 
chosen  by  the  party  in  interest. 

Derivation:     Penal  Code,  §§   149-150. 

Matter  of  Manheim  (1906),  113  App.  Div.  137,  99  N.  Y.  Supp.  87;  York  ». 
Pack,  31  Barb.  3S0. 
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§  278.  Attorneys  forbidden  to  defend  criminal  prosecutions 
carried  on  by  their  partners,  or  formerly  by  themselves. 

An  attorney,  who  directly  or  indirectly  advises  in  relation  to,  oi 
aids  or  promotes  the  defense  of  any  action  or  proceeding  in  any 
court,  the  prosecution  of  which  is  carried  on,  aided  or  promoted  by 
a  person  as  district  attorney  or  other  public  prosecutor,  with  whom 
such  attorney  is  directly  or  indirectly  connected  as  a  partner;  or 
who,  having  himself  prosecuted  or  in  any  manner  aided  or  pro- 
moted any  action  or  proceeding  in  any  court,  as  district  attorney 
or  other  public  prosecutor,  afterwards  directly  or  indirectly  advises 
in  relation  to,  or  takes  lany  part  in,  the  defense  thereof,  as  attorney 
or  otherwise;  or  who  takes  or  receives  any  valuable  consideration 
from  or  on  behalf  of  any  defendant  in  any  such  action,  upon  any 
understanding  or  agreement  whatever,  express  or  implied,  having 
relation  to  the  defense  thereof,  is  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  punishhed  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court. 

Derivation:     Penal  Code,  §  670;  Code  Civil  Procedure,  §§  78-80. 
Matter  of  Manheim   (1906),  113  App.  Div.  137,  99  N.  Y.  Supp.  87;  Ruser 
r.  Union  Distillery  Co.  (1893),  4  Misc.  268,  24  N.  Y.  Supp.  101. 

§  279.  Attorneys  may  defend  themselves. 

The  last  section  does  not  prohibit  an  attorney  from  defending 
himself  in  person,  as  attorney  or  as  counsel,  when  prosecuted  either 
civilly  or  criminally. 

Deriratiom:     Penal  Code,  §  671;   Code  Civil  Procedure,  §  81. 
Matter  of  Manheim  (1906),  113  App.  Div.  137,  99  N.  Y.  Supp.  87. 

§  280.  Corporations  .and  voluntary  associations  not  to  prac- 
tice law. 

It  sihall  be  unlawful  for  any  corporation  or  voluntary  associa- 
tion to  practice  or  appear  as  an  attomey-at-law  for  any  person 
other  than  itself  in  any  court  in  this  state  or  before  any  judicial 
body,  or  to  make  it  a  business  to  practice  as  an  attomey-at-law, 
for  any  person  other  than  itself,  in  any  of  said  courts  or  to  hold 
itself  out  to  the  public  as  being  entitled  to  practice  law,  or  to 
render  or  furnish  legal  services  or  advice,  or  to  furnish  attorneys 
or  counsel  or  to  render  legal  services  of  any  kind  in  actions  or 
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proceedings  of  any  nature  or  in  any  other  way  or  manner,  or  in 
any  other  manner  to  assume  to  be  entitled  to  practice  law  or  to 
assume,  use  or  advertise  the  title  of  lawyer  or  attorney,  attomey-at- 
law,  or  equivalent  terms  in  any  language  in  such  manner  as  to 
convey  the  impression  that  it  is  entitled  to  practice  law,  or  to 
furnish  legal  advice,  services  or  counsel,  or  to  advertise  that  either 
alone  or  together  with  or  by  or  through  any  person,  whether  a 
duly  and  regularly  admitted  attorney-at-law,  or  not,  it  has,  owns, 
conducts  or  maintains  a  law  ofSce  or  an  office  for  the  practice  of 
law,  or  for  furnishing  legal  advice,  services  or  counsel.  It  shall 
be  unlawful  further  for  any  corporation  or  voluntary  association 
to  solicit  itself  or  by  or  through  its  officers,  agents  or  employees 
any  claim  or  demand  for  the  purpose  of  bringing  an  action 
thereon  or  of  representing  as  attorney-at-law,  or  for  furnishing 
legal  advice,  services  or  counsel  to,  a  person  sued  or  about  to  be 
sued  in  any  action  or  proceeding  or  against  whom  an  action  or 
proceeding  has  been  or  is  about  to  be  brought,  or  who  may  be 
affected  by  any  action  or  proceeding  which  has  been  or  may  be 
instituted  in  any  court  or  before  any  judicial  body,  or  for  the 
purpose  of  so  representing  any  person  in  the  pursuit  of  any  civil 
remedy,  ^ny  corporation  or  voluntary  association  violating  the 
provisions  of  this  section  shall  be  liable  to  a  fine  of  not  more 
than  five  thousand  dollars  and  every  officer,  trustee,  director, 
agent  or  employee  of  such  corporation  or  voluntary  association 
who  directly  or  indirectly  engages  in  any  of  the  acts  herein  pro- 
hibited or  assists  such  corporation  or  voluntary  association  to 
do  such  prohibited  acts  is  guilty  of  a  misdemeanor.  The  fact  that 
any  such  officer,  trustee,  director,  agent  or  employee  shall  be  a 
duly  and  regularly  admitted  attorney-at-law,  shall  not  be  held  to 
permit  or  allow  any  such  corporation  or  voluntary  association  to 
do  the  acts  prohibited  herein  nor  shall  such  fact  be  a  defense 
upon  the  trial  of  any  of  the  persons  mentioned  herein  for  a  vio- 
lation of  the  provisions  of  this  section.  This  section  shall  not 
apply  to  any  corporation  or  voluntary  association  lawfully 
engaged  in  a  business  authorized  by  the  provisions  of  any  existing 
statute,  nor  to  a  corporation  or  voluntary  association  lawfully 
engaged  in  the  examination  and  insuring  of  titles  to  real  prop- 
erty, nor  shall  it  prohibit  a  corporation  or  vountary  association 
from  employing  an  attorney  or  attorneys  in  and  about  ita  own 
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immediate  affairs  or  in  any  litigation  to  wliich  it  is  or  may  be  a 
party,  nor  shall  it  apply  to  organizations  organized  for  benevo- 
lent or  charitable  purposes,  or  for  the  purpose  of  assisting  per- 
sons without  means  in  the  pursuit  of  any  civil  remedy,  -whoee 
existence,  organization  or  incorporation  may  be  approved  by  the 
appellate  division  of  the  supreme  court  of  the  department  in 
'whicih  the  principal  office  of  said  corporation  or  voluntary  asso- 
ciation may  be  located. 

Nothing  herein  contained  shall  be  construed  to  prevent  a 
corporation  from  furnishing  to  any  person,  lawfully  engaged 
in  the  practice  of  the  law,  such  information  or  such  clerical 
services  in  and  about  his  professional  work  as,  except  for 
the  provisions  of  this  section,  may  be  lawful,  provided  that  at 
all  times  the  lawyer  receiving  such  information  or  such  services 
shall  maintain  full  professional  and  direct  responsibility  to  his 
clients  for  the  information  and  services'  so  received.  But  no  cor- 
poration shall  be  permitted  to  render  any  services  which  cannot 
lawfully  be  rendered  by  a  person  not  admitted  to  practice  law  in 
this  state  nor  to  solicit  directly  or  indirectly  professional  employ- 
ment for  a  lawyer.  (Added  by  L.  1909,  ch.  483.  Am'd  by  L. 
1911,  ch.  317;  L.  1916,  ch.  254,  in  effect  April  18,  1916.) 
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ARTICLE  26. 

BAlVKlNG. 

Section  290.  Misconduct  of  officers,  directors,  trustees,  or  employees  of 
banking  corporations. 
291. 'Sale  or  hypothecation  of  bank  notes  by  officer. 

292.  Officer  of  bank  putting  excessive  number  of  its  notes  in  circu- 

lation. 

293.  Officer  or  agent  of  banking  corporation  making  guaranty  or 

indorsement,  in  its  behalf,  beyond  the  legai  limit. 

294.  Bank  officer  overdrawing  his  account  or  asking  for  or  re- 

ceiving commissions  or  gratuities  from  persons  procuring 
loans  or  making  overdrafts  of  their  accounts. 

295.  Receiving  deposits  in  Insolvent  bank. 

296.  Unlawful  investments  by  officers  of  savings  banks. 

297.  Misconduct  by  directors  of  moneyed  corporations. 

298.  Misconduct  by  banks  and  bankers. 

299.  Unlawful  discount  of  bills  of  foreign  banks. 

300.  Misconduct  by  officers  of  banking  department. 

301.  Using  dies  and  plates  of  extinct  state  bank. 

302.  Unauthorized  use  of  the  term  "  bank." 

303.  False  statements  or  rumors  as  to  banking  institutions. 

304.  Falsification  of  books,  reports  or  statements  of  corporations 

subject  to  the  banking  law,  by  an  officer,  director,  trustee 
employee  or  agent  thereof. 

305.  Abstraction  or  misappropriation  of  money,  funds  or  property, 

or  misapplication  of  credit  of  corporations  to  which  the 
banking  law  is  applicable,  by  an  officer,  director,  trustee, 
employee  or  agent  thereof. 

§  290.  Misconduct  of  officers,  directors,  trustees,  or  employees 
of  banking  corporations. 

A  director  of  a  corporation,  organized  under  the  laws  of  this 
state,  having  banking  powers,  who  concurs  in  lany  vote  or  act  of 
the  directors  of  such  corporation,  or  any  of  them,  by  which  it  ia 
intended  to  make  a  loan  or  discount  to  any  director  of  such  cor- 
poration, or  upon  paper  upon  which  any  such  director  is  liable  or 
responsible  to  an  amount  exceeding  the  amount  allowed  by  stat- 
ute; or. 

Any  director,  trustee,  officer  or  employee  of  any  corporation  to 
which  the  banking  law  is  applicable  who  makes  or  maintains,  or 
attempts  to  make  or  maintain,  a  deposit  of  such  corporation's  funds 
with  any  other  corporation  on  condition,  or  with  the  imderstanding, 
express  or  implied,  that  the  corporation  receiving  such  deposit 
miake  a  loan  or  advance,  directly  or  indirectly,  to  any  director, 
trustee,  officer  or  employee  of  the  corporation  so  making  or  main- 
training  or  attempting  to  make  or  maintain  such  deposit ;  or 

Any  officer  or  employee  of  any  corporation  to  which  the  bank- 
ing law  is  applicable  who  intentionally  conceals  from  the  directors 
or  trustees  of  such  corporation  anv  discounts  or  loans  made  by  it 
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between  the  regular  meetings  of  its  board  of  directors  or  trustees, 
or  the  purdbise  of  any  securities  or  the  sale  of  any  of  its  securities 
during  the  same  period,  or  knowingly  fails  to  report  to  its  board 
of  directors  or  trustees  when  required  to  do  so  by  law,  all  discounts 
or  loans  made  by  it  and  all  securities  purchased  or  sold  by  it  be- 
tween the  regular  meetings  of  its  board  of  directors  or  trustees ;  or, 

Any  director,  officer  or  employee  of  a  bank  or  trust  company  who 
makes  any  agreement,  express  or  implied,  before  or  at  the  time  of 
issuing  a  certificate  of  deposit,  by  which  its  holder  may  demand  or 
receive  payment  thereof  in  advance  of  its  maturity, 

Is  guilty  of  a  misdemeanor. 

Nothing  in  this  section  shall  render  any  loan  made  by  the 
directors  of  any  such  corporation,  in  violation  thereof,  invalid. 
(Amended  by  L.  1910,  ch.  398,  in  eflEect  June  6,  1910.) 

DeriTation:  Penal  Code,  §  595,  as  amended  L.  1908,  chs.  133,  157;  Penal 
Code,  §  596. 

§  291.  Sale  or  hypothecation  of  bank  notes  by  officer. 

An  officer  or  agent  of  any  corporation  having  banking  powers, 
who  sells,  or  causes  or  permits  to  be  sold,  any  bank  notes  of  such 
oorporation,  or  pledges  or  hypothecates,  or  causes  or  permits  to  be 
pledged  or  hypothecated,  with  any  other  oorporation,  associatiMi 
or  individual,  any  such  notes,  as  a  security  for  a  loan  or  for  any 
liability  of  such  oorporation,  is  punishable  by  imprisonment  in  a 
county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  five 
thousand  dollars,  or  both. 

DerlTation:     Penal  Code,  |  597. 

Matter  of  Sayles  (1903),  40  Misc.  135,  17  N.  Y.  Cr.  234,  81  N.  Y.  Supp. 
258. 

§  292.  Officer  of  bank  putting  excessive  number  of  its  notes  in 
circulation. 

An  officer  or  agent  of  any  corporation  having  banking  powers, 
who  issues  or  puts  in  circulation,  or  causes  or  permits  to  be  issued 
or  put  in  circulation,  the  bank  notes  of  such  corporation  to  an 
amoimt,  which,  together  with  previous  issues,  leaves  in  circula- 
tion or  outstanding  a  greater  amount  of  notes  than  such  corpora- 
tion is  allowed  by  law  to  issue  and  circulate,  is  punishable  by  im- 
prisonment in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  five  thousand  dollars,  or  both. 

DerlTation:     Penal  Code,  {  698. 
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§  293.  Officer  or  agent  of  banking  corporation  making  guar- 
anty or  indorsement,  in  its  behalf,  beyond  the  legal  limit. 

An  officer  or  agent  of  any  banking  corporation,  who  makes  or 
delivers  any  gna/ranty  or  indorsement  on  behalf  of  such  corpora- 
tion, whereby  it  may  become  liable  on  any  of  its  discounted  notes, 
bills  or  obligations,  in  a  sum  beyond  the  amount  of  loans  and 
discounts  which  such  corporation  may  legally  make,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §  509. 

§  294.  Bank  officer  overdrawing  his  account  or  asking  for  or 
receiving  commissions  or  gratuities  from  persons  procuring  loans 
or  making  overdrafts  of  their  accounts. 

An  officer,  director,  agent,  teller,  clerk  or  employee  of  any  bank, 
banking  association,  savings  bank  or  trust  company,  who: 

1.  Knowingly  overdraws  his  account  with  such  bank,  banking 
association,  savings  bank  or  trust  company,  and  thereby  obtains 
the  money,  notes  or  funds  of  any  such  bank,  banking  association, 
savings  bank  or  trust  company ;  or, 

2.  Asks  or  receives,  or  consents  or  agrees  to  receive,  any  com- 
mission, emolument,  gratuity  or  reward,  or  any  promise  of  any 
commissioni,  emolument,  gratuity  or  reward,  or  any  money,  prop- 
erty or  thing  of  value  or  of  personal  advantage,  for  procuring  or 
endeavoring  to  procure  for  any  person,  firm;  or  coporation,  any, 
loam  from,  or  the  purchase  or  discount  of  any  paper,  note,  draft, 
check  or  bill  of  exchange,  by  any  such  bank,  banking  association, 
savings  bank  or  trust  company,  or  for  permitting  any  person,  firm 
or  corporation  to  overdraw  any  account  with  such  bank,  banking 
assooiaition,  saving?  bank  or  trust  company, 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code.  §  600,  as  amended  L.  1905,  c1i.  248,  §  1. 

People  V.  Upton  (1885),  38  Hun,  107,  4  X.  Y.  Cr.  455;  People  v.  O'Donnell 
(1887),  46  Hun,  360,  7  N~.  Y.  Cr.  347;  People  v.  ClenGients  (1886),  5  N.  Y.  Cr. 
197,  277,  42  Hun,  286. 

§  295.  Receiving  deposits  in  insolvent  bank.  , 

An  officer,  agent,  teller  or  clerk  of  any  bank,  banking  association 
<ir  Savings  bank,  and  every  individual  banker  or  agent,  and  ever\- 
private  banker  or  agent  and  any  teller  or  clerk  of  an  individual 
banker,  or  of  a  private  banker  or  any  officer,  agent  or  clerk  of  an\- 
corporation  transacting  any  part  at  the  business  which  a  banking 
corporation  is  authorized  by  law  to  transact  who  receives  any  deposit, 
knowing  that  such  bank  or  association  or  banker  or  corporation  is 
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insolvent,  is  guilty  of  a  misdemeanor,  if  the  amount  or  value  of 
such  deposit  be  less  than  twenty-five  dollars;  if  the  amount  or 
value  of  such  deposit  be  twenty-five  dollars  or  over,  such  person 
shall  be  guilty  of  a  felony,  punishable  by  imprisonment  for  not 
less  than  one  nor  more  than  five  years,  or  by  a  fine  of  not  less  than 
tive  hundred  nor  more  than  three  thousand  dollars,  or  by  both. 
(Amended  by  L.  1914,  ck.  383,  in  effect  April  15,  1914.) 

DerlTBtion:     Penal  Code,  §  601,  as  amended  L.  1902,  ch.  148. 

People  V.  Moore  (1885),  3  N.  Y.  Cr.  458;  Cragie  v.  Hadley  (1885),  99  N.  Y. 
132,  aff'g  14  Abb.  N.  C.  409;  Atkinson  v.  Kochcster  Printing  Co.  (1889),  114 
N.  Y.  168,  aff'g  43  Hun,  167;  Stapleton  t.  Odell  (1897),  21  Misc.  94,  47  N.  Y. 
Supp.  13;  Hall  V.  Baker  (1901),  66  App.  Div.  135,  72  N.  Y,  Supp.  965. 

§  296.  Unlawful  investments  by  officers  of  savings  banks. 

Any  officer  or  trustee  of  a  savings  bank  authorizing  or  making 
any ,  investment  of  the  funds  of  the  bank  in  securities,  not  author- 
ized by  law,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  602,  as  amended  L.  1892,  ch.  662,  }  21,  and 
ch.  692,  §  1. 

People  V.  Severance   (1893),  67  Hun,  182,  22  N.  Y.  Supp.  91. 

§  297.  Misconduct  by  directors  of  moneyed  corporations. 

Every  director  of  a  moneyed  corporation  who : 

1.  In  case  of  the  fraudulent  insolvency  of  such  corporation, 
shall  have  participaited  in  such  fraud  ;  or, 

2.  Wilfully  does  any  act  ais  such  director  which  is  expressly 
forbidden  by  law,  or  wilfully  omits  to  perform  any  duty  imposed 
upon  him  as  such  director  by  law. 

Is  guilty  of  a  misdemeanor,  if  no  other  punishment  is  prescribed 
therefor  by  law. 

The  insolvency  of  a  moneyed  corporation  is  deemed  fraudulent 
imless  its  affairs  appear  upon  investigation  to  have  been  admin- 
istered fairly,  legally  and  with  the  same  care  and  diligence  that 
agents  receiving  a  compensation  for  their  services  are  bound,  by 
law,  to  observe. 

DeriTation:     Penal  Code,  5  603,  as  amended  L.  1892,  ch.  692,  §  1. 
People  V.  Clements  (1886),  5  N.  Y.  Cr.  277,  42  Hun,  286;  People  t.  Georger 
(1905),  109  App.  Div.  Ill,  112,  95  N.  Y.  Supp.  790. 

§  298.  Misconduct  by  banks  and  bankers. 
Any  moneyed  oorporartion  or  individual  banker  authorized  to 
carry  on  the  business  of  banking  under  the  laws  of  this  state  who : 
1.  Reoeives,  pays  out,  gives  or  offers  in  payment  as  money  to 
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circulate,  or  who  attempts  to  circulate  as  money,  any  bill,  note  or  other 
evidence  of  debt  issued  or  purporting  to  have  been  issued  by  any  cor- 
poration or  individual,  situated  or  residing  without  this  state,  and 
which  bill,  note  or  other  evidence  of  debt  shall,  upon  any  part  thereof, 
purport  to  be  payable  or  redeemable  at  any  place  or  by  any  corporation 
or  individual  within  this  state;  or, 

3.  Issues,  utters  or  circulates,  as  money,  or  in  any  way,  directly  or 
indirectly,  aids  or  assists  in  the  issuing,  uttering  or  circulating  as 
money  within  this  state,  of  any  bank  bill,  note  or  other  evidence  of  debt 
in  the  similitude  of  a  bank  note  issued  or  purporting  to  have  been 
issued  by  any  corporation  or  individual  situated  or  residing  without 
this  state ;  or  procures  or  receives,  in  any  manner  whatever,  any  such 
bank  bill,  note  or  other  evidence  of  debt  with  intent  to  issue,  utter  or 
circulate,  or  with  intent  to  aid  in  issuing,  uttering  or  circulating  the 
same  as  money  within  this  state ;  or, 

3.  Directly  or  indirectly  lends  or  pays  out  for  paper  discounted  oi 
purchased  any  bank  bill,  note  or  other  evidence  of  debt,  which  is  not 
received  at  par  by  such  corporation  or  banker  for  debts  due  such  cor- 
poration or  banker;  or, 

4.  Issues  or  puts  in  circulation  any  bar.k  bill  or  note  of  any 
such  corporation  or  banker,  unless  the  same  shall  be  made  payable 
on  demand  and  without  interest,  except  bill?  of  exchange  on  for- 
eign countries  or  places  beyond  the  limits  or  jurisdiction  of  the 
United  States,  and  except  certificates  of  deposit  payable  on  presen- 
tation, with  or  without  interest,  to  bearer  or  to  the  order  of  a  per- 
son named  therein,  or  certificates  of  deposit  payable,  with  or  with- 
out interest,  to  the  order  of  a  person  named  therein  showing  the 
amount  of  the  deposit,  the  date  of  issue  and  the  date  when  due ; 
but  such  certificates  shall  not  be  issued  except  as  representing 
money  actually  on  deposit, 

Is  guilty  of  a  misdemeanor. 

Nothing  in  this  section  contained  shall  be  construed  to  prohibit 
any  such  corporation  or  banker  from  receiving  and  paying  out 
such  foreign  bank  bills  as  they  shall  receive  at  par  in  the  ordinary 
course  of  their  business,  or  to  prohibit  such  corporation  or  banker 
from  receiving  foreign  notes  from  their  dealers  and  customers  in 
the  regular  and  usual  course  of  their  business,  at  a  rate  of  dis- 
count not  exceeding  that  which  is  or  shall  be  at  the  time  fixed  by 
law,  for  the  redemption  of  the  bills  of  the  banks  of  this  state  at 
their  agencies,  or  from  obtaining  from  the  corporations,  associa- 
tions or  individuals  by  which  such  foreign  notes  are  made,  the 
payment  or  redemption  thereof.  (Amended  by  L.  1910,  eh.  398, 
in  effect  June  6,  1910.) 

DerlTatlon:     Penal  Code,  S  604,  as  amended  L.  1892,  cli.  892,  {  1. 

§  299.  Unliawful  discount  of  biUs  of  foreign  banks. 

Any  person,  association  or  corporation  witliin  the  state  who, 
directly  or  indirectly,  on  any  pretense  whatever,  procures  or  re- 
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ceives  or  offers  to  receive  from  any  corporation  or  person  anj" 
bank  bill  or  note  or  other  evidence  of  debt  in  the  similitude  of  a 
bank  note  issued  or  purporting  to  have  been  issued  by  any  cor- 
poration or  individual,  situated  or  residing  without  this  state,  at 
a  greater  rate  of  discount  than  is  or  shall  be  at  the  time  fixed  by 
laivv  for  the  redemption  of  tlie  bills  of  the  banks  of  this  state  at 
^heir  agencies,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  5  605,  as  amended  L.  1892,  ch.  692,  §  1. 

§  300.  Misconduct  by  officers  of  banking  department. 

Tbe  superintendent  of  banks,  or  any  officer  in  the  banking  de- 
partment who  coimtersigns  bills  or  notes  for  any  person  or  corpo- 
ration exceeding  fhe  value  of  the  interest  bearing  stocks  of  the 
state  of  New  York  or  of  the  United  Sta.tes,  or  other  securities 
deposited  with  such,  superintendent  by  such  person  or  corporation 
on  account  thereof,  is  guilty  of  a  felony,  punishable  by  a  fine  of 
not  less  thaiD  five  thousand  dollars  or  by  imprisonment  for  not  less 

than  fivei  years,  or  by  both. 

Derivation:     Penal  Code,  §  606,  as  amended  L.  1892,  ch.  692,  §  1. 
§  301-  Using  dies  and  plates  of  extinct  state  bank. 

Any  person  who  uses  the  dies  and  plates  of  a  state  bank  in  the 
manufacture  of  notes  and  bills,  after  such  bank  has  become  a 
n-ational  bank  in  pursuance  of  law,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  607,  added  L.  1892,  ch.  692,  §  1. 

§  302.  Unauthorized  use  of  term  "  bank." 

Any  person  engaged  in  banking  in  this  state,  not  subject  to  tie 
supervision  of  the  superintendent  of  banks,  and  not  required  by 
law  to  report  to  such  superintendent,  who  was  not  engaged  in  such 
banking  before  May  twenty-third,  eighteen  hundred  and  eighty- 
five,  who: 

1.  Uses  an  office  sign  at  tlie  place  where  such  business  is  trans- 
acted, having  thereon  any  artificial  or  corporate  name,  or  other 
words  indicating  that  such  place  or  office  is  the  place  or  office  of 
a  bank;  or, 

2.  Uses  or  circulates  any  letter-heads,  bill-heads,  blank  notes, 
blank    receipts,    certificates,    circulars    or    any    written    or    printed 
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paper  whatever,  having  thereon  any  artificial  or  corporate  name, 
or  other  word  or  words  indicating  that  such  business  is  the  busi- 
ness of  a  bank. 

Is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  609,  as  amended  L.  1892,  ch.  692,  S  1. 

Hall  V.  Baker   (1901),  66  App.  Div.  131,  135,  72  N.  Y.  Supp.  965. 

§  SOS.  False  statements  or  rumors  as  to  banking  institutions. 

Any  person  who  willfully  and  knowingly  makes,  circulates  or  trans- 
mits to  another  or  others  any  statement  or  rumor,  written,  printed  or 
by  word  of  mouth,  which  is  untrue  in  fact  and  is  directly  or  by  infer- 
ence derogatory  to  the  financial  condition  or  affects  the  solvency  or 
financial  standing  of  any  bank,  private  banker,  savings  bank,  banking 
association,  building  and  loan  association  or  trust  company  doing 
business  in  this  state,  or  who  knowingly  counsels,  aids,  procures  or 
induces  another  to  start,  transmit  or  circulate  any  such  statement  or 
rumor,  is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one 
year,  or  both.  (Added  by  L.  1912,  ch.  211,  and  amended  by  L.  1914, 
ch.  112,  in  effect  Apr.  4,  1914.) 

§  304.  Falsification  of  books,  reports  or  statements  of  cor- 
porations subject  to  the  banking  law,  by  an  officer,  director, 
trustee,  employee  or  agent  thereof. 

Any  officer,  director,  trustee,  employee  or  agent  of  any  corporation 
to  which  the  banking  law  is  applicable  who  makes  a  false  entry  in 
any  book,  report  or  statement  of  such  corporation  with  intent  to 
deceive  any  officer,  director  or  trustee  thereof,  or  any  agent  or  exam- 
iner lawfully  appointed  to  examine  into  its  condition  or  into  any  of 
its  affairs,  or  any  public  officer,  office  or  board  to  which  such  corpora- 
tion is  required  by  law  to  report,  or  which  has  authority  by  law  to 
examine  into  its  condition  or  into  any  of  its  affairs,  or  who,  with 
like  intent,  wilfully  omits  to  make  a  true  entry  of  any  material  par- 
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ticular  pertaining  to  the  business  of  such  corporation  in  any  book, 
report  or  statement  of  such  corporation  made,  written  or  kept  by 
him  or  under  his  direction,  is  guilty  of  a  felony.  (Added  by  li 
1912,  eh.  208,  in  effect  Sept.  1,  1912.) 

§  305.  Abstraction  or  misappropriation  of  money,  funds  or 
property,  or  misapplication  of  credit  of  corporations  to  which  the 
banking  law  is  applicable,  by  an  officer,  director,  trustee,  em- 
ployee or  agent  thereof. 

Any  officer,  director,  trustee,  employee  or  agent  of  any  corpora- 
tion to  which  the  banking  law  is  applicable,  who  abstracts  or  will- 
fully misapplies  any  of  the  money,  funds  or  property  of  euch  cor- 
poration, or  willfully  misapplies  its  credit,  is  guilty  of  a  felony. 
Nothing  in  this  section  shall  be  deemed  or  construed  to  repeal, 
amend  or  impair  any  existing  provision  of  law  prescribing  a  pun- 
ishment for  any  such  offense.  (Added  by  L.  1913,  ch.  102,  in 
effect  Sept.  1,  1913.) 
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ARTICLE  28. 

BAKRATRT. 

Skchow  320.  Common  barratry  defined. 

321.  Barratry  a  misdemeanor. 

322.  Proof  required  to  convict  of  barratry. 

323.  Interest  no  defense  to  prosecution  for  barratry. 

I  320.  Common  barratry  defined. 

Common  barratry  is  the  practice  of  exciting  groundless  jnaicisl 
proceedings. 

Derivatiom:     Penal  Code,  §  132. 

Com.  V.  Mohn,  52  Pa.  St.  243;  Voorhees  v.  Dorr,  51  Barb.  580,  581;  Gam. 
V.  Tubbs,  1  CuBh.  2;  Com.  v.  McCuUock,  15  Mass.  227;  Com.  v.  Dayis,  II  Pielc 
432. 

§  321.  Barratry  a  misdemeanor. 

Common  barratry  is  a  misdemeanor. 
DeHTatlom:     Penal  Code,  |  133. 

§  322.  Proof  required  to  convict  of  barratry. 

No  person  can  be  convicted  of  common  barratry,  except  upon 
proof  that  he  has  excited  actions  or  l^al  proceedings,  in  at  least 
three  instances,  and  with  a  oornipt  or  malicious  intent  to  vex  and 
annoy. 

Derivation:     Penal  Code,  §  134. 
Voorhees  v.  Dorr,  51  Barb.  580,  681. 

§  323.  Interest  no  defense  to  prosecution  for  barratry. 

Upon  a  prosecution  for  common  barratry,  the  fact  that  the  de- 
fendant was  himself  a  party  in  interest  or  upon  the  record  to  any 
action  or  legal  proceeling  complained  of,  is  not  a  defense. 

DarlvatioBi    Penal  Code,  S  136. 
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ARTICLE  30. 

BIGABCT. 

Sionoir  340.  Definition  and  punishment  of  bigamy. 

341.  Exceptions. 

342.  In  wliat  county  indictment  for  bigamy  may  be  found;  place  of 

trial. 

343.  Punishment  of  consort. 

§  340.  Definition  and  punishment  of  bigamy. 

A  person  who,  having  a  husband  or  wife  living,  marries  another 
person,  is  guilty  of  bigamy  and  is  punishable  by  imprisonment 
in  a  penitentiary  or  state  prison  for  not  more  than  five  years. 

Derivation:     Penal  Code,  §  298. 

Hayes  v.  People  (1862),  25  N.  Y.  390,  24  How.  Pr.  452,  5  Park,  325,  15 
Abb.  163;  Van  Voorhis  v.  Brintnall  (1881),  86  N.  Y.  18,  40  Am.  Rep.  505, 
rev'g  23  Hun,  264;  Thorp  v.  Thorp  (1882),  90  N.  Y.  602;  People  v.  Chase 
(1882),  28  Hun,  310,  16  Week.  Dig.  143;  People  v.  Weed  (1883),  29  Hun, 
628,  1  N.  Y.  Cr.  349,  aff'd  96  N.  Y.  625 ;  Moore  v.  Hegeman  ( 1883 ) ,  92  N.  Y. 
521,  44  Am.  Rep.  408,  aff'g  27  Hun,  68;  People  v.  Crawford  (1891),  62  Hun, 
160,  16  N.  Y.  Supp.  575,  10  N.  Y.  Cr.  59,  aff'd  133  N.  Y.  535;  Price 
▼.  Price  (1891),  124  N.  Y.  589,  rev'g  33  Hun,  76;  see  also  Miles  t. 
United  States,  103  U.  S.  304,  4  Lawson  Defenses,  50,  23  Alb.  L. 
J.  326;  Holbrook  v.  State,  34  Ark.  511,  36  Am.  Rep.  17;  Dumas  v. 
State,  14  Tex.  CI.  App.  464,  46  Am.  Rep.  241,  245;  People' v.  Humphrey,  7 
Johns.  314;  Phelan's  Case,  3  C.  H.  Ree.  91;  People  v.  Wigham,  1  Wheel.  Cr. 
Cas.  115;  Phelan's  Case,  6  C.  H.  Rec.  91;  Coleman's  Case,  6  C.  H.  Rec.  3; 
Steer's  Case,  2  C.  H.  Rec.  Ill;  Walworth's  Case,  1  City  Hall  Rec.  171; 
People  V.  Brown,  34  Mich.  339,  22  Am.  Rep.  531;  People  v.  Merrill,  2  Park, 
690;  Johnson  v.  Com.,  86  Ky.  122;  People  v.  Mosher,  2  Park,  195. 

§  341.  Exceptions. 

The  last  section  does  not  extend: 

1.  To  a  person  whose  former  husband  or  wife,  has  been  absent 
for  five  years  successively  then  last  past,  without  being  known  to 
him  or  her  within  that  time  to  be  living,  and  believed  by  him  or 
her  to  be  dead;  or, 

2.  To  a  person  whose  former  marriage  has  been  pronounced 
void,  or  annulled,  or  dissolved,  by  the  judgment  of  a  court  of  com- 
petent jurisdiction,  for  a  cause  other  than  his  or  her  adultry;  or, 
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3.  To  a  person  who,  being  divorced  for  his  or  her  adultery,  may 
be  permitted  to  marry  again  under  the  provisions  of  section  eight 
of  the  domestic  relations  law;  or, 

4.  To  a  person  whose  former  husband  or  wife  has  been  sen- 
tenced to  imprisonment  for  life.  (Amended  by  L.  1915,  ch.  364. 
In  effect  April  26,  1915.) 

Derivation  I     Penal  Code,  §  299. 

Fordham  v.  Gouverneur  Village  (1896),  5  App.  Div.  565,  39  N.  Y.  Supp. 
396;  Karstens  v.  Karstens  (1898),  29  App.  Div.  235  note,  45  N.  Y.  Supp. 
966,  51  N.  Y.  Supp.  795;  Czech  v.  Bean  (1901),  35  Misc.  729,  72  N.  Y.  Supp. 
402;  Safford  v.  SafFord,  31  Abb.  N.  C.  74. 

Subd.  1.— People  v.  Meyer,  8  N.  Y.  St.  257;  People  v.  Meyer,  10  N.  Y.  St. 
257;  People  v.  Teilen,  58  Cal.  218,  41  Am.  Rep.  258;  The  Queen  v.  Folsom, 
23  Q.  B.  Div.  168,  40  Alb.  L.  J.  250. 

Suljd.  2.— Fleming  v.  People  ( 1863 ) ,  27  N.  Y.  329,  aff'g  5  Park,  353 ;  Gal- 
laghan  v.  People,  1  Park,  378 ;  Baker  v.  People,  2  Hill,  325. 

Subd.  .».— People  v.  Baker  (1879),  76  N.  Y.  78,  32  Am.  Rep.  274,  rev'g 
15  Hun,  256;  People  v.  Faber  (1883),  1  N.  Y.  Cr.  115,  92  N.  Y.  146,  44  Am. 
Rep.  357,  rev'g  29  Hun,  320;  People  v.  Hovey,  5  Barb.  117. 

§  342.  In  what  county  indictment  for  bigamy  may  be  found; 
place  of  trial. 

An  indictment  for  bigamy  may  be  found  in  the  county  in  which 
the  defendant  is  arrested,  and  the  like  proceedings,  including  the 
trial,  judgment,  and  conviction,  may  be  had  in  that  county,  as 
if  the  offense  were  committed  therein. 

Derivation:     Penal  Code,  §  300. 

King  v.  People  (1875),  5  Hun,  297;  Collins  v.  People,  4  Th.  &  C.  77. 

§  343.  Punishment  of  consort. 

A  person  who  knowingly  enters  into  a  marriage  with  another, 
which  is  prohibited  to  the  latter  by  the  foregoing  provisions  of 
this  article  is  punishable  by  imprisonment  in  a  penitentiary  or 
state  prison,  for  not  more  than  five  years,  or  by  a  fine  of  not  more 
than  one  thousand  dollars,  or  both. 

Derivation:     Penal  Code,  §  301. 

Sanger  v.  People  (1876),  8  Hun,  302;  Blake  v.  Everman  (1890),  66  Hun, 
454,  10  N.  Y.  Supp.  74;  Hollister  v.  Valentine  (1902),  69  App.  Div  688,  7fl 
N.  Y.  Supp.  116. 
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ARTICI.E  32. 

BII.I.S  OF  LADING,  RECEIPTS  AND  VOUCHERS. 

Section  360.  Fictitious  bills  of  lading,  receipts  and  vouchers. 

361.  Offenses  by  pipe-line  corporations. 

362.  Erroneous    bills   of    lading    or    receipts,    issued    in    good    faith, 

excepted. 

363.  Duplicate  receipts  must  be  marked  "  duplicate." 

364.  Sealing,  hypothecating  or  pledging  property  received  for  trans- 

portation or  storage. 
S65.  Bill  of  lading  or  receipt  issued  by  warehouseman  must  be  can. 
celed  on  redelivery  of  the  property. 

366.  Property  demanded  by  process  of  law. 

367.  Penalty  for  failure  to  issue  bill  of  lading. 

§  360.  Fictitious  bills  of  lading,  receipts  and  vouchers. 

A  person  who: 

Being  the  master,  owner  or  agent  of  any  vessel,  or  officer  or 
agent  of  any  railway,  e:!:press  or  transportation  company,  or  other- 
wise being  or  representing  any  carrier,  delivers  any  bill  of  lading, 
receipt  or  other  voucher,  by  which  it  appears  that  merchandise 
of  any  kind  has  bee'A  sihipped  on  board  a  vessel,  or  delivered  to 
a  railway,  express  or  transportation  company,  or  other  carrier, 
unless  the  same  has  been  so  shipped  or  delivered  and  is  at  the 
time  actually  under  the  control  of  such  carrier,  or  the  master, 
owner  or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of  lading, 
receipt  or  voucher. 

Is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both. 

Derivation:     Penal  Code,  §  629,  as  amended  L.  1892,  ch.  692,  §  1. 

Mairs  v.  Railroad  Co.  (1902),  73  App.  Div.  265,  273,  76  N.  Y.  Supp.  838, 
aff'd  175  N.  Y.  409;  First  Nat.  Bank  v.  Dean,  17  N.  Y.  Supp.  376,  27  Abb. 
N.  C.  284. 

§  361.  Offenses  by  pipe-line  corporations. 

A  pipe-line  corporation,  or  a  person  being  the  officer,  agent, 
manager  or  representative  thereof,  who: 

1.  Accepts,  makes  or  issues  any  receipt,  certificate  or  order  of 
any  kind  for  any  commodity,  unless  the  commodity  represented 
is  actually  at  the  time  in  the  possession  of  the  corporation;  or, 

63 


g§  362-364]  BILLS  OF  LADING,  ETC.  [Art.  32 

2.  Delivers  to  any  person  any  petroleum  or  other  commodity 
received  for  transportation  by  such  corporation  without  the  pre- 
sentation and  surrender  of  all  vouchersi,  receipts,  orders  or  certifi- 
cates that  have  been  issued  or  accepted  for  the  same ;  or, 

3.  Having  parted  with  the  possession  of  any  commodity  and 
having  received  therefor  an  order,  voucher,  receipt  or  certificate, 
shall  reissue  the  same,  or  shall  not  cause  it  to  be  cancelled  by  the 
word  "  cancelled "  stamped  or  printed  legibly  across  the  face 
thereof,  and  to  be  filed  and  recorded  by  such  corporation,  as  pro- 
vided by  law. 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  628,  as  amended  L.  1892,  ch.  692,  {  1. 

§  362.  Erroneous  bills  of  lading  or  receipts,  issued  in  good 
faith,  excepted. 

No  person  can  be  convicted  of  an  offense  under  the  last  two 
sections,  for  the  reason  that  the  contents  of  any  barrel,  box,  case, 
cask  or  other  vessel  or  package  mentioned  in  the  bill  of  lading, 
receipt  or  other  voucher  did  not  correspond  with  the  description 
given  in  such  instrument  of  the  merchandise  received,  if  such 
description  corresponds  saibst ant i ally  with  the  marks,  labels  or 
brands  upon  the  outside  of  such  vessel  or  package,  unless  it  ttp- 
pears  that  the  defendant  knew  that  such  marks,  labels  or  brands 
were  untrue. 

Derivation:     Penal  Code,  §  630. 

§  363.  Duplicate  receipts  must  be  marked  "  duplicate." 

A  person  mentioned  in  sections  three  hundred  and  sixty  and 
three  hundred  and  sixty-one,  who  issues  any  second  or  duplicate 
receipt  or  voucher,  of  a  kind  specified  in  those  sections,  at  a 
time  while  a  former  receipt  or  voucher  for  the  marchandise  speci- 
fied in  such  second  receipt  is  outstanding  and  uncanceled,  without 
writing  across  the  face  of  the  same  the  word  "  duplicate,"  in  a 
plain  and  legible  manner,  is  punishable  by  imprisonment  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both. 

Derivation:     Penal  Code,  §  631. 

§  364.  Selling,  hypothecating  or  pledging  property  received 
for  transportation  or  storage. 

A  person  mentioned  in  sections  three  hundred  and  sixty  and 
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three  hundred  and  sixty-one,  who  sells  or  pledges  any  merchandise 
for  which  a  bill  of  lading,  receipt  or  voucher  has  been  issued  by 
him,  without  the  consent  in  writing  thereto  of  the  person  holding 
such  bill,  receipt  or  voucher,  is  punishable  by  imprisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both. 

DeriTatlon:     Penal  Code,  §  632. 

§  365.  Bill  of  lading  or  receipt  issued  by  warehouseman  must 
be  canceled  on  redelivery  of  the  property. 

A  person  mentioned  in  section  three  hundred  and  sixty,  who 
delivers  to  another  any  merchandise  for  which  a  bill  of  lading, 
receipt  or  voucher  has  been  issued,  unless  such  receipt  or  voucher 
bears  upon  its  face  the  words,  "  not  negotiable,"  plainly  written 
or  stamped,  or  unless  such  receipt  is  surrendered  to  be  canceled 
at  the  time  of  such  delivery,  or  unless,  in  the  case  of  a  partial 
delivery,  a  memorandum  thereof  is  indorsed  upon  such  receipt 
or  voucher,  is  punishable  by  imprisonment  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

Derivation:     Penal  Code,  §  633. 

Burnham  v.  Cape  Vincent  Seed  Co.  (1894),  142  N.  Y.  169,  aff'd  49  N.  Y. 
S.  R.  918,  mem.;  First  Nat.  Bk.  v.  N.  Y.,  etc.  (1895),  85  Hun,  160,  32  N.  Y. 
Supp.  604;  Nat.  Com.  Bk.  v.  Lack.  Trans.  Co.  (1901),  59  App.  Div.  270,  69 
N.  Y.  Supp.  396;  Mairs  v.  Railroad  Co.  (1903),  175  N.  Y.  409,  aff'g  73  App. 
Div.  265,  273,  76  N.  Y.  Supp.  838. 

§  366.  Property  demanded  by  process  of  law. 
The  last  two  sections  do  not  apply  to  any  case  where  property 
is  demanded  by  virtue  of  legal  process. 
Derivation:     Penal  Code,  §  634. 

§  367.  Penalty  for  failure  to  issue  bill  of  lading. 

Any  person  who,  being  the  owner,  master  or  agent  of  any  ves.iel 
transporting  merchandise  or  property  between  ports  of  this  state, 
departs  with  such  vessel  or  causes  such  vessel  to  depart  from  the 
port  where  such  merchandise  or  property  is  taken  on  board,  with- 
out giving  or  tendering  to  the  shipper  of  such  merchandise  or 
property,  if  a  bill  of  lading  be  demanded  by  «uch  shiy^per,  a  bill 
of  lading  or  shipping  document  as  provided  by  section  three  hun- 
dred and  ninety-eight  of  the  general  business  law,  is  guilty  of  a 
misdemeanor. 

DarlTBtiom:     Penal  Code,  f  634a,  added  L.  1898,  eh.  166,  !  1. 
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ARTICLE  34. 

BRIBERY   AND    CORRUPTIOK. 

Section  370.  Definition  of  jurors. 

371.  Bribery  of  a  judicial  officer. 

372.  Officer  accepting  bribe. 

373.  Juror,  arbitrator  or  referee  promising  verdict. 

374.  Juror  or  person  authorized  to  hear  or  determine  accepting  bribes, 

375.  Liability  of  trial  juror  for  taking  gift  or  gratuity. 

376.  Embracery. 

377.  Liability   of  embraceor   procuring  trial   juror  to   take   gain  or 

profit. 

378.  Bribing  certain  public  officers. 

379.  Bribery  of  witnesses. 

380.  Bribery  of  labor  representatives. 

381.  OflFender  a  competent  witness. 

§  370.  Definition  of  jurors. 

The  word  "  juror  "  as  used  in  this  article  includes  a  talesman, 
and  extends  to  jurors  in  all  courts,  whether  of.  record  or  not  of 
record,  and  in  sipecial  proceedings,  and  before  any  oificer  author- 
ized to  impanel  a  jury  in  any  case  or  proceeding. 

Derivation:     Penal  Code,  §  81. 

§  371.  Bribery  of  a  judicial  officer. 

A  person  who  gives  or  offers,  or  causes  to  be  given  or  offered, 
a  bribe,  or  any  money,  property,  or  value  of  any  kind,  or  any 
promise  or  agreement  therefor,  to  a  judicial  officer,  juror,  referef, 
arbitrator,  appraiser  or  assessor,  or  other  person  authorized  bv 
law  to  hear  or  determine  any  question,  matter,  case,  procec'diiig, 
or  controversy,  with  intent  to  influence  his  action,  vote,  opinion, 
or  decision  thereupon,  is  punishable  by  imprisonment  for  not  more 
than  ten  years,  or  by  a  fine  of  not  more  than  five  thousand  dollars, 
or  both. 

Derivation:     Penal  Code,  §  71. 

People  V.  Jaehne  (1886),  103  N.  Y.  190,  4  N.  Y.  Cr.  478,  aff'd  128  U.  8.  189, 
6  N.  Y.  Cr.  237;  People  v.  Sharp  (1887),  107  N.  Y.  439,  5  N.  Y.  Or.  672^ 
rev'g  45  Hun,  460;  People  v.  Winant  (1898),  24  Misc.  361,  53  N.  Y.  Supp'. 
695;  People  v.  Acritelli  (1908),  57  Misc.  574,  589,  110  N.  Y.  Supp.  430;  Klug- 
man's  Case,  49  How.  Pr.  484;  People  v.  Ah  Fooh,  62  Cal.  493;  see  also  State 
».  Ellis,  33  N.  J.  L.  102;  State  v.  Carpenter,  20  Vt.  9. 
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§  372.  Officer  accepting  bribe. 

A  judicial  officer,  a  person  who  executes  any  of  the  functions 
of  a  public  office  not  designated  in  articles  one  hundred  and 
twenty-four  and  one  hundred  and  seventy  and  in  section  twenty- 
three  hundred  and  twenty  of  this  chapter,  or  a  person  employed 
by  or  acting  for  the  state,  or  for  any  public  officer  in  the  business 
of  the  state,  who  asks,  receives,  or  agrees  to  receive  a  bribe,  or 
any  money,  property,  or  value  of  any  kind,  or  any  promise  or 
agreement  therefor,  upon  any  agreement  or  understanding  that 
his  vote,  opinion,  judgment,  action,  decision  or  other  official  pro- 
ceeding, shall  be  influenced  thereby,  or  that  he  will  do  or  omit 
any  act  or  proceeding,  or  in  any  way  neglect  or  violate  any  official 
duty,  is  punishable  by  imprisonment  for  not  more  than  ten  years, 
or  by  fine  of  not  more  than  five  thousand  dollars,  or  both.  A 
conviction  also  forfeits  any  office  held  by  the  offender,  and  forever 
disqualifies  him  from  holding  any  public  office  under  the  state. 

Derivation:     Penal  Code,  §  72. 

People  V.  Jaehne  (1886),  103  N.  Y.  182,  4  N.  Y.  Cr.  478,  128  U.  S.  189,  6 
N.  Y.  Cr.  239;  People  v.  Sharp  (1887),  107  N.  Y.  439,  5  N.  Y.  Cr.  572,  rev'g 
45  Hun,  460;  People  v.  Willis  (1898),  24  Misc.  537,  54  N.  Y.  Supp.  129,  13 
K.  Y.  Cr.  343;  People  v.  Bissert  (1902),  71  App.  Div.  118,  135,  75  N.  Y. 
Supp.  630;  People  v.  Jensen  (1904),  99  App.  Div.  356,  360,  90  N.  Y.  Supp. 
1062,  19  N.  Y.  Cr.  7;  People  ex  rel.  Dickenson  v.  Van  De  Carr  (1903),  87  App. 
Div.  386,  387,  84  N.  Y.  Supp.  461,  18  N.  Y.  Cr.  32,  33;  People  v.  Acritelli 
(1908),  57  Misc.  574,  110  N.  Y.  Supp.  430;  People  v.  Gibson  (1908),  191  N. 
Y.  227,  aff'g  122  App.  Div.  69,  106  N.  Y.  Supp.  590,  21  N.  Y.  Cr.  425;  People 
V.  Jackson  (1908),  191  N.  Y.  293,  296,  121  App.  Div.  858,  107  N.  Y.  Supp. 
1141,  rev'g  47  Misc.  60,  62,  95  N.  Y.  Supp.  286,  19  N.  Y.  Cr.  326;  see  also 
People  V.  Markham,  64  Cal.  157,  49  Am.  Rep.  700. 

§  373.  Juror,  arbitrator  or  referee  promising  verdict. 

A  juror  or  a  person  drawn  or  summoned  to  attend  as  a  juror, 
or  a  person  chosen  arbitrator,  or  appointed  referee,  who: 

1.  Makes  any  promise  or  agreement  to  give  a  verdict,  judgment, 
report,  award,  or  decision,  for  or  against  any  party ;  or, 

2.  Wilfully  receives  any  communication,  book,  paper  instru- 
ment, or  information,  relating  to  a  cause  or  matter  pending  before 
him,  except  according  to  the  regular  course  of  proceeding  upon 
the  trial  or  hearing  of  that  cause  or  matter, 

Is  guilty  of  a  misdemeanor. 

DerlTatlon:     Penal  Code,  I  73. 

People  ex  rel.  Munsell  v.  Oyer  and  Terminer  (1886),  36  Hun,  277,  3  N.  T. 
Ci.  209,  101  N.  Y.  246,  4  N.  Y.  Or.  75. 

67 


§§  374-376]     BRIBERY  AND  CORRUPTION  [Art.  34 

§  374.  Juror  or  person  authorized  to  hear  or  determine 
accepting  bribes. 

A  juror,  referee,  arbitrator,  appraiser,  or  assessor,  or  other 
person  authorized  by  law  to  hear  or  determine  any  question, 
matter,  cause,  controversy,  or  proceeding,  who  a&ks,  receives,  or 
agrees  to  receive,  any  money,  property,  or  value  of  any  kind,  or 
any  promise  or  agreement  therefor,  upon  any  agreement  or  under- 
standing that  his  vote,  opinion,  action,  judgment  or  decision,  shall 
be  influenced  thereby,  is  punishable  by  imprisonment  for  not  more 
than  ten  years,  or  by  fine  of  not  more  than  five  thousand  dollars, 
>r  both. 

DeriTation:     Penal  Code,  §  74. 

People  V.  Sharp  (1887),  107  N.  Y.  439,  5  N.  Y.  Cr.  572,  rev'g  45  Hun,  460. 

§  375.  Liability  of  trial  juror  for  taking  gift  or  gratuity. 

A  person,  drawn  or  notified  to  attend,  as  a  trial  juror,  in  an 
«?(ion,  in  a  court  of  record,  or  not  of  record,  or  in  a  special  pro- 
ceeding before  an  officer,  who  takes  any  thing  to  render  his  verdiot, 
or  receives,  from  a  party  to  the  action  or  special  proceeding,  a 
gift  or  gratuity,  forfeits  ten  times  the  sum,  or  ten  times  the  value 
of  that,  which  he  took  or  received,  to  the  party  to  the  action  or 
special  proceeding,  aggrieved  thereby;  and  is  also  liable  to  that 
party,  for  his  damages  sustained  thereby;  besides  being  subject  to 
the  punishment,  prescribed  by  law. 

Derivation:     Code  Civil  Procedure,  §  1193. 

§  376.  Embracery. 

A  person  who  influences  or  attempts  to  influence  improperly, 
a  juror  in  a  civil  or  criminal  action  or  proceeding,  or  one  drawn 
or  summoned  to  attend  as  such  a  juror,  or  one  chosen  an  arbitrator 
or  appointed  a  referee,  in  respect  to  his  verdict,  judgment,  report, 
award  or  decision  in  any  cause  or  matter  pending,  or  about  to  be 
brought  before  him,  in  any  case,  or  in  any  manner  not  included 
in  sections  three  hundred  and  seventy-three  or  three  hundred  and 
seventy-four,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  75. 

People  V.  Sellick  (1886),  4  N.  Y.  Cr.  329;  People  v.  Glen  (1902)  173  N  Y 
395,  397,  402,  aff'g  64  App.  Div.  167,  71  N.  Y.  Supp.  893;  see  alw  Turner  r. 
Bearsley,  19  Wend.  348;  Gibbs  y.  Dewey,  5  Cow.  603;  State  v.  Sales  3  Ner 
169. 
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§  377.  Liability  of  embraceor  procuring  trial  juror  to  take 
gain  or  profit. 

An  embraceor,  wlio  procures  a  person,  drawn  or  notified  to 
attend,  as  a.  trial  juror,  to  take  gain  or  profit,  contrary  to  section 
three  hundred  and  seventy-five,  forfeits  ten  times  the  sum,  or  ten 
timesi  the  value  of  that,  which  was  so  taken,  to  the  party  aggrieved 
thereby ;  and  is  also  liable  to  that  party  for  his  damages  sustained 
thereby;  besides  being  subject  to  the  punishment,  prescribed  by 
law. 

Derivation:     Code  Ciy.  Proc.,  §  1194. 

§  378.  Bribing  certain  public  officers. 

A  person  who  gives  or  offers,  or  causes  to  be  given  or  offered, 
a  bribe,  or  any  money,  property,  or  value  of  any  kind,  or  any 
promise  or  agreement  therefor,  to  a  person  eixecuting  any  of  the 
functions  of  a  public  oifice,  other  than  one  of  the  ofiieers  or  per- 
sons designated  in  articles  one  hundred  and  twenty-four,  one  hun- 
dred and  seventy,  and  in  sections  three  hundred  and  seventy-one 
and  twenty-three  hundred  and  twenty  of  this  chapter,  with  intent 
to  influence  him  in  respect  to  any  act,  decision,  vote,  or  other 
proceeding,  in  the  exercise  of  his  powers  or  functions,  is  punish- 
able by  imprisonment  for  not  more  than  ten  years,  or  by  a  fine 
of  not  more  than  five  thousand  dollars,  oo"  both. 

Derivation:     Penal  Code,  §  78. 

People  V.  Jaehne  (1886),  103  N.  Y.  191,  4  N.  Y.  Cr.  478;  People  t.  Sharp 
(1887),  107  N.  Y.  427,  6  N.  Y.  Cr.  572,  rev'g  5  N.  Y.  Cr.  388;  People  v.  Rich- 
mond (1887),  107  N.  Y.  427,  5  N.  Y.  Cr.  97;  People  v.  Mills  (1904),  91  App. 
Div.  331,  86  N.  Y.  Supp.  529,  rev'd  178  N.  Y.  274;  People  v.  Jackson  (1905), 
47  Misc.  73,  95  N.  Y.  Supp.  286. 


§  379.  Bribery  of  witnesses. 

A  person  who  is,  or  is  about  to  be,  a  witness  upon  a  trial,  hear- 
ing, or  other  proceeding,  before  any  court,  or  any  officer  author- 
ized to  hear  evidence  or  take  testimony,  who  receives,  or  agrees 
or  offers  to  receive,  a  bribe,  upon  any  agreement  or  understanding 
that  his  testimony  shall  be  influenced  thereby,  or  that  he  will 
absent  himself  from  the  trial,  hearing,  or  other  proceeding,  is 
guilty  of  a  felony. 

DeriTatloni    Penal  Code,  t  80. 
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§  380.  Bribery  of  labor  representatives. 

A  person  who  gives  or  offers  to  give  any  money  or  other  things 
of  value  to  any  duly  appointed  representative  of  a  labor  organiza- 
tion with  intent  to  influence  him  in  respect  to  any  of  his  acts, 
■decisions,  or  other  duties  as.  such  representative,  or  to  induce  him 
to  prevent  or  cause  a  strike  by  the  employees  of  any  person  or 
corporation,  is  guilty  of  a  misdemeanor;  and  no  person  shall  be 
excused  from  attending  and  testifying,  or  producing  any  books, 
papers  or  other  documents  before  any  court  or  magistrate,  upon 
any  investigation,  proceeding  or  trial,  for  a  violation  of  this  sec- 
tion, upon  the  ground  or  for  the  reason  that  the  testimony  or  evi- 
dence, documentary  or  otherwise,  required  of  him  may  tend  to 
convict  him  of  a  crime  or  subject  him  to  a  penalty  or  forfeiture; 
but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter  or  thing 
•concerning  which  he  may  so  testify  or  produce  evidence,  docu- 
mentary or  otherwise,  and  no  testimony  so  given  or  produced  shall 
be  received  against  him  upon  any  criminal  investigation  or  pro- 
ceeding. 

Derlvationt     Penal  Code,  §  447f,  added  L.  1904,  ch.  659 

§  381.  Offender  a  competent  witness. 

A  person  offending  against  any  provision  of  any  section  of 
this  chapter  relating  to  bribery  and  corruption,  is  a  competent 
witness  against  another  person  so  offending,  and  may  be  com- 
pelled to  attend  and  testify  upon  any  trial,  hearing,  proceeding,  or 
investigation,  in  the  same  manner  as  any  other  person.  But  the 
tesitimony  so  given  shall  not  be  used  in  any  prosecution  or  proceed- 
ing, civil  or  criminal,  against  the  person  so  testifying.  A  person 
so  testifying  to  the  giving  of  a  bribe  which  has  been  accepted,  shall 
not  thereafter  be  liable  to  indictment,  prosecution,  or  punishment 
for  that  bribery,  and  may  plead  or  prove  the  giving  of  testimony 
accordingly,  in  bar  of  such  an  indictment  or  prosecution. 

DerlTation:     Penal  Code,  §  79. 

People  V,  Sharp  (1887),  107  N.  Y.  427,  5  N.  Y.  Cr.  572,  rev'g  5  N.  Y.  Cr. 
388;  People  v.  Spencer  (1892),  66  Hun,  149,  21  N.  Y.  Supp.  33;  People  v. 
Lewie  (1896),  14  Misc.  266,  35  N.  Y.  Supp.  664,  11  N.  Y.  Cr.  212  70  S. 
R.  482. 
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ARTICLE  36. 

BUCKET   SHOPS. 

Bbctioh  390.  Acts  prohibited;   penalty  for  violation. 

391.  Exhibiting  quotations;  penalty  for  violation. 

392.  Written  statement  to  be  furnished;  presumption. 

393.  Corporations;  additional  penalty  for  second  offense. 

394.  Definitions. 

395.  Witnesses. 

§  390.  Acts  prohibited ;  penalty  for  violation. 

Any  person,  copartnership,  firm,  association  or  corporation, 
whether  acting  in  his,  their  or  its  own  right,  or  as  the  officer,  agent, 
servant,  correspondent  or  representative  of  another,  who  sha.ll, 

1.  Make  or  offer  to  make,  or  assist  in  making  or  offering  to 
ma'ke  any  contract  respecting  the  purchase  or  sale,  either  npon 
credit  or  margin,  of  any  securities  or  commodities,  including  all 
evidencis  of  debt  or  property  and  options  for  the  purdiase  thLreux, 
shares  in  any  corporation  or  association,  bonds,  coupons,  scrip, 
rights,  choses  in  action  and  other  evidences  of  debt  or  property 
and  options  for  the  purchase  thereof  or  anything  movable  that 
is  bought  and  sold,  intending  iJiat  such  contract  shall  be  termin- 
ated, closed  or  settled  according  to,  or  upon  the  basis  of  the  pub- 
lic market  quotations  of  prices  made  on  any  board  of  trade  or  ex- 
change upon  which  such  commodities  or  securities  are  dealt  in, 
and  without  intending  a  bona  fide  purchase  or  sale  of  the  same ;  or, 

2.  Makes  or  offers  to  make  or  assists  in  making  or  offering  to 
make  any  contract  respecting  the  purchase  or  sale,  either  upon 
credit  or  margin,  of  any  such  securities  or  commodities,  intending 
that  such  contract  shaJ  be  deemed  terminated,  closed  and  settled 
when  such  market  quotations  of  prices  for  such  securities  or  com- 
modities named  in  such  contract  shall  reach  a  certain  figure, 
without  intending  a  bona  fide  purchase  or  sale  of  the  same ;  or, 

3.  Makes  or  offers  to  make,  or  assists  in  making  or  offering 
to  make  any  contract  respecting  the  purchase  or  sale,  either 
upon  credit  or  margin  of  any  such  securities  or  commodities,  not 
intending  the  actual  bona  fide  receipt  or  delivei'y  of  any 
such  securities  or  commodities,  but  intending  a  settlement  of 
such  contract  based  upon  the  difference  in  such  public  market 
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quotations  of  prices  at  which  said  securities  or  commodities  are, 
or  are  asserted  to  be,  bought  or  sold ;  or, 

4.  Shall,  as  owner,  keeper,  proprietor  or  person  in  charge  of, 
or  as  officer,  director,  stockholder,  agent,  servant,  correspondent 
or  representative  of  such  owner,  keeper,  proprietor  or  person  in 
charge,  or  of  any  other  person,  keep,  conduct  or  operate  any 
bucket  shop,  as  hereinafter  defined;  or  knowingly  permit  or 
allow  or  induce  any  person,  copartnership,  firm,  association  or 
oorporation  whether  acting  in  his,  their  or  its  own  right,  or  as 
the  officer,  agent,  servant,  correspondent  or  representative  of  an- 
other to  make  or  offer  to  make  therein,  or  to  assist  in  making 
therein,  or  in  offering  to  make  therein,  any  of  the  contracts  speci- 
fied in  any  of  the  three  preceding  subdivisions  of  this  section. 

Shall  be  guilty  of  a  felony  and  on  conviction  thereof  shall,  if  a 
corporation,  be  punished  by  a  fine  of  not  more  than  five  thousand 
dollars  for  each  offense  and  all  other  persons  so  convicted  shall 
be  punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by 
imprisonment  for  not  more  than  five  years,  or  by  both  such  fine 
and  imprisonment.  The  prosecution,  conviction  and  punishment 
of  a  corporation  hereunder  shall  not  be  deemed  to  be  a  prosecu- 
tion, conviction  or  punishment  of  any  of  its  officers,  directors  or 
stockholders.  (Amended  by  L.  1913,  ch.  236,  in  effect  April  9, 
1913.) 

DerlTation:     Penal  Code,  §  355a,  added  L.  1908,  ch.  458. 

§  391.  Exhibiting  quotations;  penalty  for  violation. 

Any  person,  firm,  copartnership,  association  or  corporation  re- 
ceiving, communicating,  exhibiting  or  displaying  in  any  manner 
any  statement  of  quotations  "f  prices  of  any  such  securities  or  com- 
modities with  an  intent  to  make  or  offer  to  make  or  to  assist  in 
making  or  offering  to  make  any  contract  prohibited  in  this  article 
shall  be  guilty  of  a  felony  and  on  conviction  thereof  shall  be  punr 
ished  as  provided  in  section  three  hundred  and  ninety  of  this 
chapter. 

Derivation:     Penal  Code,  §  365b,  added  L.  190S,  ch.  468. 

§  392.  Written  statement  to  be  furnished ;  presumption. 

Every  person,  firm,  association,  copartnerphip  or  corporation 
shall  furnish  upon  written  demand  to  any  customer,  or  principal 
for  whom  such  person  has  executed  an  order  for  the  actual  pnr- 
chaee  or  sale  of  any  sudh  securities  or  commodities,  either  for 
immediate  or  future  delivery,  a  written  statement  containing  tb* 
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names  of  the  persons  from  whom  such  property  was  bought,  or 
to  whom  it  has  been  sold,  as  the  case  may  be,  the  time  when, 
place  where,  the  amount  of  and  the  price  at  which  the  same  was 
either  bought  or  sold;  and  if  such  person,  firm,  association,  co- 
partnership or  corporation  shall  refuse  or  neglect  to  furnish  such 
statement  within  forty-eight  hours  after  such  demand,  such  refusal 
shall  be  prima  facie  evidence  that  such  purchase  or  sale  was  made 
in  violation  of  this  article. 

Derivation:     Penal  Code,  §  355c,  added  L.  1908,  ch.  458. 

§1  393.  Corporations ;  additional  penalty  for  second  offense. 

If  a  domestic  corporation  shall  be  convicted  of  a  second  of- 
fense hereunder  the  supreme  court  shall  have  jurisdiction  upon 
an  action  brought  by  the  attorney-general,  in  the  name  of  the 
people,  for  that  purpose,  to  dissolve  such  corporation;  and  if  a 
foreign  corporation  shall  be  convicted  of  a  second  offense,  such 
court  shall  have  jurisdiction  in  an  action  brought  in  like  manner 
to  restrain  such  corporation  from  doins:  business  in  this  state. 

Derivation:     Penal  Code,  §  .35Sd,  added  L.  1908,.  ch.  458. 

§  394.  Definitions. 

"  Bucket  shop  "  shall  mean  any  building,  or  any  room,  apart- 
ment, booth,  office  or  store  therein  or  any  other  place  where  any 
contract  prohibited  by  this  article  is  made  or  offered  to  be  made. 

OarivatioB:    Penal  Uiae.  §  355e,  added  L.  1908,  oh.  458. 

§  395.    Witnesses. 

No  person  shall  be  excused  from  attending  and  testifying,  or 
producing  any  book,  paper,  or  other  document  before  any  court 
or  magistrate,  upon  any  trial,  investigation,  or  proceeding  initi- 
ated by  the  district  attorney,  grand  jury  or  court  for  a  violation 
of  any  of  the  provisions  of  this  article,  upon  the  ground  or  for  the 
reason  that  the  testimony  or  evidence,  documentary  or  otherwise, 
required  of  him  may  tend  to  convict  him  of  a  crime  or  to  subject 
him  to  a  penalty  or  forfeiture ;  but  no  peron  shall  be  prosecuted 
or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter  or  thing  concerning  which  he  may  so  testify 
or  produce  evidence,  documentary  or  otherwise,  and  no  testimony 
so  given  or  produced  shall  be  received  against  him  upon  any 
criminal  action,  suit  or  proceeding,  investigation,  inquisition  or 
inquiry.     (Added  by  L.  1913,  ch,  236,  in  effect  April  9,  1913.) 
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ARTICLE  38. 

BTTRGIJLR-r. 

SEonoH  400.  Definitions. 

401.  Dwelling-houses,  when  deemed  separate. 

402.  Burglary  in  first  degree. 

403.  Burglary  in  second  degree. 

404.  Burglary  in  third  degree. 

405.  Unlawfully  entering  building. 

406.  Punishment    for    separate    crime    committed    in    building    bjr 

burglar. 

407.  Punishment  for  burglary. 

408.  Burglar's  instruments. 

§  400.  Definitions. 

Break.  The  word  "  break,"  as  used  in  this  article,  means  and 
includes : 

1.  Breaking  or  violently  detaching  any  part,  internal  or  ex- 
ternal, of  a  building;  or, 

2.  Opening,  for  the  purpose  of  entering  therein,  by  any  means 
whatever,  any  outer  door  of  a  building,  or  of  any  apartment  or 
set  of  apartments  therein  separately  used  or  occupied,  or  any 
window,  shutter,  scuttle,  or  other  thing,  used  for  covering  or 
closing  an  opening  thereto  or  thei-ein,  or  which  gives  passage  from 
one  part  thereof  to  another;  or, 

3.  Obtaining  an  entrance  into  such  a  building  or  apartment,  by 
any  threat  or  artifice  used  for  that  purpose,  or  by  collusion  with 
any  person  therein;  or, 

4.  Entering  such  a  building  or  apartment  by  or  through  any 
pipe,  chimney,  or  other  opening,  or  by  excavating,  digging,  or 
breaking  through  or  under  the  building,  or  the  walls  or  foundation 
thereof. 

Building.  The  teirm  "  building,"  as  used  in  this  article,  in- 
cludes a  railway  car,  vessel,  booth,  tent,  shop,  inclosed  ginseng 
garden,  or  other  erection  or  inclosure. 

Dwelling-house.  A  building,  any  part  of  which  is  usually  occu- 
pied by  a.  person  lodging  therein  at  night,  is,  for  the  ourposes  of 
this  article  deemed  a  dwelling-house. 

Enter.  The  word  "  enter,"  as  used  in  this  article,  includes 
the  entrance  of  the  offender  into  such  building  or  apartment, 
or  the  insertion  therein  of  any  part  of  his  body  or  of  any  in- 
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strument  or  weapon  held  in  his  hand,  and  used,  or  intended  to 
be  used,  to  threaten  or  intimidate  the  inmates,  or  to  detach  or 
remove  property. 

DerlTatloa:  Penal  Code,  §§  499,  501,  502  and  504,  as  amended  1903, 
eh.  332. 

Break.— Foster  v.  People  (1874),  3  Hun,  6,  aff'd  63  N.  Y.  619;  Tickner 
V.  People  (1876),  6  Hun,  657;  McCourt  v.  People  (1876),  64  N.  Y.  583;  Peo- 
ple v.  Gartland  (1898),  30  App.  Div.  534,  52  N.  Y.  Supp.  352,  13  N.  Y.  Cr. 
163;  see  also  People  v.  Boujet,  2  Park,  11;  People  v.  Bush,  .3  Park,  552; 
Brown  T.  State,  55  Ala.  123,  28  Am.  Rep.  693;  Walker  v.  State,  63  Ala.  49, 
36  Am.  Rep.  1;  State  v.  Ward,  43  Conn.  489,  21  Am.  Rep.  665  and  note,  669; 
State  V.  Groning,  33  Kans.  18;  Con.  v.  Strupney,  105  Mass.  588,  7  Am.  Rep. 
556;  Robinson  v.  State,  53  Md.  151,  36  Am.  Rep.  399;  State  v.  McPherson, 
70  N.  C.  239,  16  Am.  Rep.  769;  State  v.  Crawford,  8  N.  D.  539,  46  L.  R.  A. 
312;  Timmons  v.  State,  34  Ohio  St.  426,  32  Am.  Rep.  376;  Rolland  v.  Com. 
82  Pa.  St.  306,  22  Am.  Rep.  758;  Johnston  v.  Com.,  85  Pa.  St.  54,  27  Am. 
Rep.  622;  Nicholls  v.  State,  68  Wis.  416,  60  Am.  Rep.  870;  Smith's  Case,  4 
City  Hall  Rec.  62;  Guche's  Case,  6  City  Hall  Rec.  12;  Clark  v.  People,  5  Th. 
&  C.  33 ;  Adkinson  v.  State,  5  Baxt.  569,  30  Am.  Rep.  69. 

Building.— People  v.  Richards  (1888),  108  N.  Y.  137,  1  Am.  St.  373,  rev'g 
44  Hun,  278;  Lantry  v.  Mede  (1908),  127  App.  Div.  560;  see  also  People  v. 
Hagan,  14  N.  Y.  Supp.  233;  People  v.  Stickman,  34  Cal.  242;  Orrell  v.  People, 
94  111.  456,  34  Am.  Rep.  241;  Barnett  v.  State,  38  Ohio  St.  7. 

Dwelling-bouse. — Rodgers  v.  People  (1881),  86  N.  Y.  360,  40  Am.  Rep. 
548,  rev'g  22  Hun,  383;  see  also  Quinn  v.  People,  71  N.  Y.  561,  27  Am.  Rep. 
87;  Jones'  Case,  1  City  Hall  Rec.  183;  Mills'  Case,  3  City  Hall  Rec.  192;  Rob- 
ertson's Case,  4  City  Hall  Rec.  63;  Wood's  Case,  5  City  Hall  Rec.  10;  Smith's 
Case.  5  City  Hall  Rec.  167. 

Snter. — Sullivan  v.  People  (1882),  27  Hun,  37;  Harrison  v.  State,  20  Tex. 
App.  387,  54  Am.  Rep.  529. 

§  401.  Dwelling-houses,  when  deemed  separate. 

If  a  building  is  so  constructed  as  to  consist  of  two  or  more 
parts,  intended  to  be  occupied  by  different  tenants  usually  lodging 
therein  at  night,  each  part  is  deemed  the  separate  dwelling-house 
of  a  tenant  oooupying  the  same.  If  a  building  is  so  constructed  as 
to  consist  of  two  or  more  parts  occupied  by  different  tenants 
separately  for  any  purpose,  each  part  or  apartment  is  considered 
a  separate  building  within  the  meaning  of  this  article. 

Derivation:     Penal  Code,  §  503. 

Mason  v.  People  (1863),  26  N.  Y.  200;  Rodgers  v.  People  (1881),  86  N.  Y, 
360,  rev'g  22  Hun,  383;  see  also  People  v.  Calvert,  22  N.  Y.  Supp.  220;  People 
V.  Bush,  3  Park,  552;  Smith  v.  People,  115  111.  17;  Rolland  v.  Com.,  85  Pa. 
St.  66,  27  Am.  Bep.  626. 
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§  402.  Burglary  in  first  degree. 

A  person,  -who,  with  intent  to  oommit  some  crime  therein,  breaks 
and  enters,  in  the  night  time,  the  dwelling-house  of  another,  in 
which  there  is  at  the  time  a  human  being: 

1.  Being  armed  with  a  dangerous  weapon;  or, 

2.  Arming  himself  therein  with  such  a  weapon ;  or, 

3.  Being  assisted  by  a  confederate  actually  present;  or, 

4.  Who,  while  engaged  in  the  night  time  in  effecting  such  en- 
trance, or  in  committing  any  crime  in  such  a  building,  or  in 
escaping  therefrom,  assaults  any  person. 

Is  guilty  of  burglary  in  the  first  degree. 

Derivation:     Penal  Code,  §  496. 

Mason  v.  People  (1863),  26  N.  Y.  200;  Foster  v.  People  (1875),  63  N.  Y. 
619,  aflf'g  3  Hun,  6;  Sullivan  v.  People  (1882),  27  Hun,  35;  People  v.  Meegan 
(1887),  104  N.  Y.  529;  People  v.  Richards  (1887),  5  N.  Y.  Cr.  355,  44  Hun, 
283;  People  v.  Moran  (1890),  123  N.  Y.  254,  rev'g  54  Hun,  279,  7  N.  Y.  Supp. 
582;  People  v.  Rainier  (1908),  127  App.  Div.  47;  see  also  People  v.  Fellinger, 
24  How.  Pr.  341,  15  Abb.  Pr.  128;  State  v.  Real,  37  Ohio  St.  108,  41  Am. 
Rep.  490;  State  v.  Teeter,  8  Crim.  L.  Mag.  58;  Myers  v.  People,  4  Th.  A  C.  292. 

§  403.  Burglary  in  second  degree. 

A  person  who,  with  intent  to  oommit  some  crime  therein,  breaks 
and  enters  the  dwelling-house  of  another  in  which  there  is  a  human 
being,  under  circumstances  not  amounting  to  burglary  in  the  first 
degree,  is  guilty  of  burglary  in  the  second  degree. 

Derivation:     Penal  Code,  §  497. 

§  404.  Burglary  in  third  degree. 
A  person  who: 

1.  With  intent  to  commit  a  crime  therein,  breaks  and  enters  a 
building,  or  a  room,  or  any  part  of  a  building;  or, 

2.  Being  in  any  building,  commits  a  crime  therein  and  break* 
out  of  the  same. 

Is  guilty  of  burglary  in  the  third  degree. 

Derivation:     Penal  Code,  §  498. 

Mason  v.  People  (1863),  26  N.  Y.  200;  Foster  v.  People  (1875),  63  N.  Y. 
aff'g  1  Lans.  263;  People  v.  Richards  (1887),  5  N.  Y.  Cr.  355,  rev'd  on  other 
grounds,  108  N.  Y.  137;  People  v.  Richards  (1888),  108  N.  Y.  137,  rev'g  44 
Hun,  283,  278;  People  v.  Haight  (1889),  54  Hun,  9,  7  N.  Y.  Supp.  89;  People 
V.  Bosworth  (1892),  64  Hun,  77,  19  N.  Y.  Supp.  114;  People  v.  Meyerg  (1900), 
182  N.  Y.  369,  14  N.  Y.  Cr.  497;  People  v.  Dixon  (1907),  118  App.  Div.  SQs! 
103  N.  Y.  Supp.  186;  Lantry  v.  Mede  (1908),  127  App.  Div.  6flO. 
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Art.  38]  BURGLARY  [§§  406-408 

§  405.  Unlawfully  entering  building. 

A  person  who,  under  drcujnstaiices  or  in  a  manner  not  amount- 
ing to  a  burglary,  enters  a  building,  or  any  part  thereof,  witti  in- 
tent to  commit  a  felony  or  a  laroeny,  or  any  malicious  mischief,  is 
guilty  of  a  misdemeanor. 

OeriTatlon:     Penal  Code,  §  505. 

People  V.  Meegan  (1887),  104  N.  Y.  529,  5  N.  Y.  Cr.  523;  People  v.  Cor- 
coran ( 1901 ) ,  34  Misc.  332,  69  N.  Y.  Supp.  569,  15  N.  Y.  Cr.  392 ;  Bornman 
V.  Star  Co.   (1903),  174  N.  Y.  220. 

§  406.  Punishment  for  separate  crime  committed  in  building 
by  burglar. 

A  person  who,  having  entered  a  building  under  such  circum- 
stances as  to  constitute  burglary  in  any  degree,  commits  any  crime 
therein,  is  punishable  therefor,  as  well  as  for  the  burglary;  and 
may  be  prosecuted  for  each  crime,  separately,  or  in  the  same  in- 
dictment. 

Derivation:     Penal  Code,  §  506. 

People  V.  Wilson  (1897),  151  N.  Y.  403,  12  N.  Y.  Cr.  116;  People  ex  rel. 
Dawkins  v.  Frost  (1908),  129  App.  Div.  499,  58  Misc.  620,  109  N.  Y.  Supp. 
1121;  see  also  People  v.  Marks,  4  Park,  153. 

§  407.  Punishment  for  burglary. 

Burglary  is  punishable  by  imprisonment  in  a  state  prison  as 
follows : 

1.  Burglary  in  the  first  degree,  for  not  less  than  ten  years. 

2.  Burglary  in  the  second  degree,  for  a  term  not  exceeding  ten 
years. 

3.  Burglary  in  the  third  degree,  for  a  term  not  exceeding  five 
years. 

Derivationt     Penal  Code,  I  507,  as  amended  L.  1892,  ch.  662,  §  13. 
People  V.  Harrington   (1884),  3  N.  Y,  Cr.  139,  15  Abb.  N.  C.  163,  1  How. 
Pr.  (N.  S.)  37;  People  ex  rel.  Dawkins  v.  Frost  (1908),  129  App.  Div.  499. 

§  408.  Burglar's  instruments. 

A  person  who  makes  or  mends,  or  caiises  to  be  made  or  mended, 
or  has  in  his  possession  in  the  day  or  night  time,  any  engine, 
machine,  tool,  false  key,  picklock,  bit,  nippers  or  implements 
adapted,  designed  or  commonly  used  for  the  commission  of 
burglary,  laroeny  or  other  crime,  under  circumstances  evincing  an 
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§  408]  BURGLARY  [Art.  38 

intent  to  use  or  employ,  or  allow  the  same  to  be  used  or  employed, 
in  the  commission  of  a  crime,  or  knowing  that  the  same  are  in- 
tended to  be  so  used,  shaJl  be  guilty  of  a  misdemeanor,  and  if  he 
has  been  previously  convicted  of  any  crime,  he  is  giiilty  of  a 
felony. 

Derivation:     Penal  Code,  §  508,  as  amended  L.  1884,  eh.  369,  §  1. 

People  T.  Lyons  (1896),  18  Misc.  339,  41  N.  Y.  Supp.  646;  People  v.  Thomp- 
Bon  (1898),  33  App.  Div.  177,  53  N.  Y.  Supp.  497,  13  N.  Y.  Cr.  273;  People  t. 
Reilly  (1900),  49  App.  Div.  218,  63  N.  Y.  Supp.  18,  aff'd  164  N.  Y.  600;  aes 
also  People  v.  Morgan,  35  N.  Y.  St  643,  13  N.  Y.  Suppl.  448. 


Art.  40J  BUSINESS  AND  TEADE  [§§  420-421 


ARTICLE  40. 

BUSINESS  AND  TRADIS. 

SamoN     420.  Article  of  merchandise  defined. 

421.  Untrue  and  misleading  advertisements. 

422.  Marking  certain  articles  silver,  sterling  silver  or  solid  iilver. 

423.  Selling  silverware  marked  coin  or  coin  silver. 

424.  Marking  soldered  metal  sterling  or  sterling  silver. 

425.  Marking  soldered  metal  coin  or  coin  silver. 

426.  Marking  metal  placed  on  leather  or  other  substances  sterling 

or  sterling  silver. 

427.  Marking  metal  placed  on  leather  or  other  substances,  coin  or 

coin  silver. 

428.  Marking  watch  cases  sterling  or  sterling  silver. 

429.  Marking  watch  cases  coin  or  coin  silver. 

430.  Marking   articles   made   of   linen. 

431.  Marking  articles  made  of  gold. 

432.  Illegal  charges  for  elevating,  receiving  or  discharging  grain. 

433.  Sale  of  agricultural  products  on  commission. 

434.  Concealing  foreign  matter  in  merchandise. 

435.  False  labels. 

436.  Using  false  marks  as  to  manufacture. 

436a.  Defacing  identification  marine  on  motor  vehicles. 

437.  Penalty  for  selling  half  wine  not  labeled. 

438.  Skimmed  milk. 

439.  Corrupt  influencing  of  agents,  employees  or  servants. 

440.  Conducting  business  under  assumed  name. 

441.  Producing   unpublished,   undedicated   or   copyrighted   opera   or 

dramatic  composition,  without  consent  of  owner. 

442.  Provisions   when    property   is   purchased   on   credit   by    aid   of 

written  statement  of  purchaser's  ability  to  pay. 

443.  Tickets  issued  by  People's  Institute  not  transferable. 

444.  Discrimination  by  exchanges  or  members. 
444.  Manufacture   and   sale  of  mattresses. 

444.  Contracts  for  the  use  of  the  streets  for  hack  stands. 

§  420.     Article  of  merchandise  defined. 

The  expression  "  article  of  merchandise,"  as  used  in  this  article, 

signifies  any  goods,  wares,  work  of  art,  commodity,  compound, 

mixture  or  other  preparation  or  thing,  which  may  be  lawfully 

kept  or  offered  for  sale. 

Derivation:     Penal  Code,  §  365,  as  amended  L.  1882,  ch.  384,  §  1. 

§  421.     Untrue  and  misleading  advertisements. 

If  any  person,  firm,  corporation  or  association,  or  agent  or  em- 
ployee thereof,  with  intent  to  sell  or  in  any  wise  dispose  of  mer- 
chandise, real  estate,  service,  or  anything  offered  by  such  person, 
firm,  corporation,  or  association,  or  agent  or  employee  thereof,  di- 
rectly or  indirectly,  to  the  public  for  sale  or  distribution,  or  with 
intent  to  increase  the  consumption  thereof,  or  to  induce  the  public 
in  any  manner  to  enter  into  any  obligation  relating  thereto,  or  to 
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§  422]  BUSINESS  AND  TRADE  [Art.  40 

acquire  title  thereto,  or  an  interest  therein,  knowingly  makes,  pub- 
lishes, disseminates,  circulates,  or  places  before  the  public,  or 
causes,  directly  or  indirectly,  to  be  made,  published,  disseminated, 
circulated,  or  placed  before  the  public,  in  this  state,  in  a  newspa- 
per, magazine  or  other  publication,  or  in  the  form  of  a  book,  notice, 
circular,  pamphlet,  letter,  hand  bill,  poster,  bill,  sign,  placard, 
card,  label,  or  tag,  or  in  any  other  way,  an  advertisement,  an- 
nouncement or  statement  of  any  sort  regarding  merchandise,  ser- 
vice or  anything  so  offered  to  the  public  which  contains  any  asser- 
tion, representation  or  statement  of  fact  that  is  untrue,  deceptive 
or  misleading,  or  that  amounts  to  an  offer  to  sell,  barter  or  exchange 
real  estate,  by  means  of  prizes,  rewards,  distinctions,  or  puzzle 
methods,  such  person,  corporation  or  association,  or  the  members 
of  such  firm,  or  the  agent  of  such  person,  corporation,  association 
or  firm,  shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of 
not  less  than  twenty-five  dollars  nor  more  than  one  thousand  dol- 
lars, or  by  imprisonment  for  not  more  than  one  year,  or  by  both 
such  fine  and  imprisonment.  (Repealed  and  re-enacted  by  L. 
1915,  ch.  569.    In  effect  Sept.  1,  1915.) 

Derivation:     Penal  Code,  §  364   (8),  added  L.  1904,  ch.  423,  §  1. 

See  People  v.  Moling  (1888),  7  N.  Y.  Cr.  51,  10  N.  Y.  Supp.  130;  People  v. 
Fisher  (1889),  50  Hun  552,  3  N.  Y.  Supp.  786;  Richard  v.  Boland  (1893),  5 
Misc.  553,  26  N.  Y.  Supp.  57;  Bulena  v.  Newman  (1894).  10  Misc.  460,  31  N. 
Y.  Supp.  449;  People  v.  Hilfman  (1901),  61  App.  Div.  542,  70  N.  Y.  Supp. 
621,  15  N.  Y.  Cr.  456;  People  v.  Krivitzkv  (1901),  1G8  N.  Y.  182,  16  X  Y. 
Cr.  63;  People  v.  Strauss  (1904),  94  App.' Div.  453.  88  N.  Y.  Supp.  40;  Peo- 
ple V.  Blake  (1907),  121  App.  Div.  613,  IOC  X.  Y.  Supp.  319. 

§  422.  Marking  certain  articles  silver,  sterling  silver  or  solid 
silver. 

Any  person,  firm,  corporation  or  association  who  makes  or  sells, 
or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession,  with 
intent  to  sell  or  dispose  of,  any  article  of  merchandise  marked, 
stamped  or  branded  with  the  words  "  sterling  "  or  "  sterling  sil- 
ver," or  incased  or  inclosed  in  any  box,  package,  cover  or  wrapper, 
or  other  thing  in,  by  or  with  which  the  said  article  is  packed,  in- 
closed or  otherwise  prepared  for  sale  or  disposition,  having  there- 
upon any  engraving  or  printed  label,  stamp,  imprint,  mark  or 
trade-mark,  indicating  or  denoting  by  such  marking,  stamping, 
branding,  engraving  or  printing  that  such  article  is  silver,  sterling 
silver  or  solid  silver,  unless  nine  hundred  and  twenty-five  one- 
thousandths  of  the  component  parts  of  the  metal  of  which  the  said 
article  is  manufactured  is  pure  silver,  is  guilty  of  a  misdemeanor. 
Derivation:  Penal  Code,  §  364a,  added  L.  1894,  eh.  474,  S  1  and 
amended  L.  1898,  ch.  330,  §  1.  .    x      .    <i  -a 

People  V.  Webster  (1896),  IT  Misc.  410,  40  N.  Y.  Supp.  1135. 
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Art.  40]  BUSINESS  AND  TRADE  [§§■  424-425 

§  423.  Selling  silverware  marked  coin  or  coin  silver. 

Any  person,  firm,  eorporation  or  .associationi  who  makes  or 
sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession 
with  intent  to  sell  or  dispose  of,  any  article  of  merchandise 
marked,  stamped  or  branded  with  the  words  "  coin "  or  "  coin 
silver,"  or  incased  or  inclosed  in  any  box,  package,  cover  or  wrap- 
per, or  other  thing  in,  by  or  with  which  the  said  article  is  packed, 
inclosed  or  otherwise  prepared  for  sale  or  disposition,  having 
thereupon  any  engraving  or  printed  label,  stamp,  imprint,  mark  or 
trade-mark,  indicating  or  denoting  by  such  m,arking,  stamping, 
branding,  engraving  or  printing  that  such  article  is  coin  or  coin 
silver,  unless  nine  hundred  one-thousandths  parts  of  the  com- 
ponent parts  of  the  metal  of  which  the  said  article  is  manufactured 
is  pure  silver,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  364b,  added  L.  1894,  ch.  474,  J  1,  and 
amended  L.  1898,  ch.  330,  §  2. 


§  424.  Marking  soldered  metal  sterling  or  sterling  silver. 

Any  person,  firm,  corporation  or  association  who  makes  or 
sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession 
with  intent  to  sell  or  dispose  of,  any  article  of  merchandise,  whose 
component  parts  are  made  of  the  same  metal  soldered  together, 
w'hich  article  is  marked,  stamped,  or  branJod  with  the  words 
"  sterling  "  or  "sterling  silver,"  unless  all  of  said  component  parts 
shall  contain  not  less  than  nine  hundred  and  twenty-five  one- 
thousandths  parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  364c,  added  L.  1898,  ch.  330,  §  3. 

§  425.  Marking  soldered  metal  coin  or  coin  silver. 

Any  person,  firm,  corporation  or  association  who  makes  or  sells, 
or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession  with 
intent  to  sell  or  dispose  of,  any  article  of  merchandise,  whose 
component  parts  are  made  of  the  same  metal  soldered  together, 
which  article  is  marked,  stamped,  or  brandrd  with  the  words 
"coin  "  or  "coin  silver,"  unless  all  of  said  component  parts  shall 
contain  not  less  than  nine  hundred  one-thousandths  parts  of  pure 
silver,  is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  S  364d,  added  L.  1898,  ch.  330,  §  3. 
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§;§  426-429]  BUSINESS  AND  TRADE  [Art.  40 

§  426.  Marking  metal  placed  on  leather  or  other  substances, 
sterling  or  sterling  silver. 

Any  person,  firm,  oorporation  or  association  who  makes  or  sells, 
or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession  with 
intent  to  sell  or  dispose  of,  any  article  of  merchandise  comprised  of 
leather,  shell,  ivory,  celluloid,  pearl,  glass,  porcelain,  pottery,  steel, 
or  wood  to  which  is  applied  or  attached  a  metal  mounting  marked, 
stamped  or  branded  with  the  words  "  sterling "  or  "  sterling 
silver,"  unless  said  applied  or  attached  metal  mounting  shall  con- 
tain not  less  than  nine  hundred  and  twenty-five  one-thousandths 
parts  of  pure  silver,  is  guilty  of  a  misdemeanor. 

BeH-pation:     Penal  Code,  §  364e,  added  L.  1898,  ch.  330,  §  3. 

§  427.  Marking  metal  placed  on  leather  or  other  substances, 
coin  or  coin  silver. 

Any  person,  firm,  corporation  or  association  who  makes  or  sells, 
or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession  with 
intent  to  sell  or  dispose  of,  any  article  of  merchandise  comprised  of 
leather,  shell,  ivory,  celluloid,  pearl,  glass,  porcelain,  pottery,  steel, 
or  wood  to  which  is  applied  or  attached  a  metal  mounting  marked, 
stamped  or  branded  with  the  words  "  coin  "  or  "  coin  silver," 
unless  said  applied  or  attached  metal  mounting  shall  contain  not 
less  than  nine  hundred  one-thousandths  parts  of  pure  silver,  is 
guilty  of  a  misdemeanor. 

derivation:     Penal  Code,  §  364f,  added  L.  1898,  ch.  330,  §  3. 

§  428.  Marking  watch  cases  sterling  or  sterling  silver. 

Any  person,  firm,  corporation  or  association  who  makes  or  sells, 
or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession  with 
intent  to  sell  or  dispose  of,  any  article  of  merchandise  comprised 
of  works  or  movements  and  a  case  or  covering  applied  or  attached 
thereto,  wholly  or  partially  concealing  said  works  or  movements 
marked,  stamped  or  branded  with  the  words  "  sterling  "  or  "  ster- 
ling silver,"  unless  said  case  or  covering  shall  contain  not  less 
than  nine  hundred  and  twenty-five  one-thousandths  parts  of  pur© 
silver,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  364g,  added  L.  1898,  ch.  330,  §  3. 

§  429.  Marking  watch  cases  coin  or  coin  silver. 

Any  person,  firm,  oorporation  or  association  who  makes  or  dell», 
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Art.  40]  BUSINESS  AND  TKADE  [§§  480-432 

or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession  with 
intent  to  sell  or  dispose  of,  any  article  of  merchandise  com- 
prised of  works  or  movements  and  a  case  or  ooveiring  applied  or 
attached  thereto,  wholly  or  partially  concealing  said  works  or 
movements  marked,  stanaped  or  branded  with  the  words  "  coin  " 
or  "  coin  silver,"  unless  said  case  or  covering  shall  contain  not 
lees  than  nine  hundred  one^thousandths  parts  of  pure  silver,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  364h,  added  L.  1898,  ch.  330,  f  3. 

§  430.  Marking  articles  made  of  linen. 

Any  person,  firm,  corporation  or  association  who  makes  or  sells 
or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its  possession,  with 
intent  to  sell  or  dispose  of,  any  collars  or  cuffs  marked,  stamped, 
or  branded  with  the  words  "  linen,"  "  pure  linen  "  or  "  all  linen  " 
or  incased  or  inclosed  in  any  box,  package,  cover  or  wrapper  or 
other  thing  in,  by  or  with  which  the  said  article  is  packed,  in- 
closed or  otherwise  prepared  for  sale  or  disposition,  having  there- 
upon any  engraving  or  printed  label,  stamp,  imprint,  mark,  or 
trade^mark,  indicating  or  denoting  by  such  marking,  stamping, 
branding,  engraving  or  printing,  that  'such  article  is  "  linen," 
"  pure  linen,"  or  "  all  linen,"  unless  the  material  of  which  the  said 
collars  or  cuffs  are  manufactured  contains  at  least  one  fold  or  ply 
which  has  a  flax  thread  in  both  its  warp  and  filling,  is  guilty  of  a 
misdemeanor. 

Derivations     Penal  Code,  §  364i,  added  L.  1900,  eh.  680. 

§  431.  Marking  articles  made  of  gold. 

Any  person,  firm,  corporation  or  association  who  or  which 
makes  or  sells  or  offers  to  sell  or  dispose  of,  or  has  in  his  or  its 
possession  with  intent  to  sell  or  dispose  of,  any  article  of  mer- 
chandise, constructed  in  whole  or  in  part  of  gold  or  of  any  alloy 
of  gold  and  having  stamped,  branded,  engraved  or  imprinted 
thereon  any  mark  indicating  or  designed  or  intended  to  indicate 
that  the  gold  or  alloy  of  gold  in  such  article  is  of  a  greater  degree 
or  karat  of  fineness  by  more  than  one  karat  than  the  actual  quality 
or  fineness  of  such  gold  or  alloy,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  364j,  added  L.  1905,  ch.  287. 

§  432.  Illegal  charges  for  elevating,  receiving  or  discharging 
grain. 
A  person  who  charges  for  elevaiing,  receiving  or  discharging 
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grain  by  means  of  floating  or  stationary  elevators  a  greater  sum  than 

is  allowed  by  law  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  384e,  added  L.  1896,  ch.  551. 

§  433.  Sale  of  agricultural  products  on  commission. 

A  person  who  violates  any  provision  of  section  three  hundred  and 
ninetv-seven  of  the  general  business  law  is  guilty  of  a  misdemeanor. 
Derivation:   Penal  Code,  §  384d,  added  L.  1896,  ch.  551. 

§  434.  Concealing  foreign  matter  in  merchandise. 

A  person  who,  with  intent  to  defraud,  while  putting  up  in  a  barrel, 
bag,  bale,  box,  or  other  package,  cotton,  hops,  hay,  or  any  other  article 
of  merchandise  whatever,  usually  sold  by  weight  in  such  packages, 
places  or  conceals  therein  any  other  substance  or  thing  whatever,  in  a 
case  where  special  provision  for  the  punishment  thereof  is  not  other- 
wise made  by  statute,  is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  406. 

§  435.  False  labels. 

A  person,  who,  with  intent  to  defraud : 

1.  Puts  upon  an  article  of  merchandise,  or  upon  a  cask,  bottle, 
stopper,  vessel,  case,  cover,  wrapper,  package,  band,  ticket,  label  or 
other  thing,  containing  or  covering  such  an  article,  or  with  which  such 
an  article  is  intended  to  be  sold,  or  is  sold,  any  false  description  or  other 
indication  of  or  respecting  the  kind,  number,  quantity,  weight  or  meas- 
ure of  such  article,  or  any  part  thereof,  or  the  place  or  country  where 
it  was  manufactured  or  produced  or  the  quality  or  grade  of  any  such 
article,  if  the  quality  or  grade  thereof  is  required  by  law  to  be  marked, 
branded  or  otherwise  indicated  on  or  with  such  article ;  or, 

2.  Sells  or  offers  for  sale  an  article,  which  to  his  knowledge  is  falsely 
described  or  indicated  upon  any  such  package,  or  vessel  containing  the 
same,  or  label  thereupon,  in  any  of  the  particulars  specified ;  or, 

3.  Sells  or  exposes  for  sale  any  goods  in  bulk  to  which  no  name  or 
trade-mark  shall  be  attached,  and  orally  or  otherwise  represents  that 
such  goods  are  the  manufacture  or  production  of  some  other  than  the 
actual  manufacturer  or  producer,  in  a  case  where  the  punishment  for 
such  offense  is  not  specially  provided  for  otherwise  by  statute ;  or, 

4.  Sells  or  exposes  for  sale  any  meat  or  meat  preparation  and  falsely 
represents  the  same  to  be  kosher,  or  as  having  been  prepared  under 
and  of  a  product  or  products  sanctioned  by  the  orthodox  Hebrew  re- 
ligious requirements ;  or  falsely  represents  any  food  product  or  the  con- 
tents of  any  package  or  container  to  be  so  constituted  and  prepared,  by 
having  or  permitting  to  be  inscribed  thereon  the  word  "  kosher  "  in  any 
language. 

Is  guilty  of  a  misdemeanor.  (Amended  by  L.  1915,  ch.  233,  in 
effect  Sept.  1, 1915.) 
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Derivation:   Penal  Code,  §  438,  as  amended  L.  1889,  ch,.  46. 

Low  V.  Hall  (1871),  47  N.  Y.  104;  Materne  v.  Horwitz  (1885),  101  N.  Y. 
469,  afif'g  50  N.  Y.  Super.  41;  People  v.  Blake  (1907),  121  App.  Div.  613,  106 
N.  Y.  Supp.  319,  21  N.  Y.  Cr.  428. 

§  436.  Using  false  marks  as  to  manufacture. 

A  person  who,  with  intent  to  defraud  or  to  enable  another  to  defraud 
any  person,  manufactures  or  knowingly  sells  or  causes  to  be  manu- 
factured or  sold,  any  article,  marked,  stamped  or  branded  or  incased 
or  inclosed  in  any  boz,  bottle  or  wrapper,  having  thereupon  any  engrav- 
ing or  printed  label,  stamp,  imprint,  mark  or  trade-mark  which  article 
is  not  the  manufacture,  workmanship  or  production  of  the  person 
named,  indicated  or  denoted  by  such  marking,  stamping  or  branding,  or 
by  or  upon  such  engraving,  printed  label,  stamp,  imprint,  mark  or 
trade-mark,  is  guilty  of  a  misdemeanor. 

Derivation:   Penal  Codie,  §  438a,  added  L.  1893,  ch.  692,  §  2. 

People  V.  Blake  (1907),  121  App.  Div.  613,  106  N.  Y.  Supp.  319,  21  N.  Y. 
Cr.  428. 

§  436a.  Defacing  identification  mark  on  motor  vehicles. 

A  person  who  knowingly  buys,  sells,  receives,  disposes  of,  conceals  or 
knowingly  has  in  his  possession  any  motor  vehicle,  as  defined  in  section 
two  hundred  and  eighty-one  of  the  highway  law,  from  which  the  manu- 
facturer's serial  number  or  any  other  distinguishing  number  or  identi- 
fication mark  has  been  removed,  defaced,  covered,  altered  or  destroyed 
for  the  purpose  of  concealment  or  misrepresenting  the  identity  of  the 
said  motor  vehicle,  shall  be  guilty  of  a  misdemeanor.  (Added  by  L. 
1917,  ch.  708,  in  effect  Sept.  1,  1917.) 

§  437.  Penalty  for  selling  half  wine  not  labeled. 

A  person  who  sells,  offers  for  sale  or  manufactures  with  intent  to 
sell,  any  wine  known  as  "  half  wine,"  which  is  not  stamped,  marked  or 
labeled  as  required  by  law,  is  guilty  of  a  misdemeanor. 

Derivation:   Penal  Code,  §  438b,  added  L.  1893,  oh.  692,  §  2. 

§  438.  Skimmed  milk. 

A  person  who  sells  or  offers  for  sale,  milk  from  which  the  whole  or  a 
part  of  the  cream  has  been  skimmed  or  removed,  without  disclosing  the 
fact,  or  having  a  mark  or  label,  plainly  and  legibly  stating  the  fact, 
conspicuously  affixed  to  every  can  or  vessel  containing  the  same,  under 
circumstances  not  constituting  an  offense,  for  the  punishment  of  which 
provision  is  otherwise  specially  made  by  statute,  is  guilty  of  a  mis- 
demeanor. 

Derivation:   Penal  Code,  §  439. 

Verona  Central  Cheese  Co.  v.  Murtaugh  (1872),  50  N.  Y.  318,  rev'g  4  Lana. 
17;  People  v.  Fa^ierback,  5  Park  311. 
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§  439.     Corrupt  influencing  of  agents,  employees  or  servants. 

Whoever  gives,  oilers  or  promises  to  an  agent,  employee  or 
servant,  any  gift  or  gratuity  whatever,  without  the  knowledge  and 
consent  of  the  principal,  employer  or  master  of  such  agent,  em- 
ployee or  servant,  with  intent  to  influence  his  action  in  relation 
to  his  principal's,  employer's  or  master's  business;  or  an  agent, 
employee  or  servant  who  without  the  knowledge  and  consent  of 
his  principal,  employer  or  master,  requests  or  accepts  a  gift  or 
gratuity  or  a  promise  to  make  a  gift  or  to  do  an  act  beneficial  to 
timself,  under  an  agreement  or  with  an  understanding  that  he 
shall  act  in  any  particular  manner  to  his  principal's,  employer's 
or  master's  business ;  or  an  agent,  employee  or  servant,  who,  being 
authorized  to  procure  materials,  supplies  or  other  articles  either 
by  purchase  or  contract  for  his  principal,  employer  or  master, 
or  to  employ  service  or  labor  for  his  principal,  employer  or  master, 
receives  directly  or  indirectly,  for  himself  or  for  another,  a  com- 
mission, discount  or  bonus  from  the  person  who  makes  such  sale 
or  contract,  or  furnishes  such  materials,  supplies  or  other  articles, 
or  from  a  person  who  renders  such  service  or  labor;  and  any 
person  who  gives  or  offers  such  an  agent,  employee  or  servant  such 
commission,  discount  or  bonus  shall  be  guilty  of  a  misdemeanor 
and  shall  be  punished  by  a  fine  of  not  less  than  ten  dollars  nor 
more  than  five  hundred  dollars,  or  by  such  fine  and  by  imprison- 
ment for  not  more  than  one  year. 

Derivation:     Penal  Code,  §  384r,  added  L.  1905,  ch.  136. 

Sirkin  v.  Fourteenth  Street  Store  (1908),  124  App.  Div.  387,  108  N.  Y. 
Supp.  830,  55  Misc.  288,  105  N.  Y.  Supp.  179,  54  Misc.  136;  People  v.  Pergoli 
(K  Y.  Special  Sessions),  N.  Y.  L.  J.,  Jan.  14,  1907. 

§  440.     Conducting  business  under  assumed  name. 

1.  No  person  or  persons  shall  hereafter  carry  on  or  conduct  or 
transact  business  in  this  state  under  any  assumed  name  or  under 
any  designation,  name  or  style,  corporate  or  otherwise,  other  than 
the  real  name  or  names  of  the  individual  or  individuals  conduct- 
ing or  transacting  such  business,  unless  such  person  or  persons 
shall  file  in  the  ofiice  of  the  clerk  of  the  county  or  counties  in  which 
such  person  or  persons  conduct,  or  transact  or  intend  to  conduct 
or  transact  such  business,  a  certificate  setting  forth  the  name  under 
which  such  business  is,  or  is  to  be,  conducted  or  transacted,  and 
the  true  or  real  full  name  or  names  of  the  person  or  persons  con- 
ducting or  transacting  the  same,  with  the  postoffice  address  or 
addresses  of  said  person  or  persons,  and.  the  age  of  any  who  may  be 
infants.  Said  certificate  shall  be  executed  and  duly  acknowledged 
by  the  person  or  if  there  be  more  than  one,  by  all  of  the  persons  so 
conducting,  or  intending  to  conduct  said  business.  No  person  or 
persons  shall  hereafter  use,  or  file  a  certificate  for  the  use  of  any 

86 


Art.  40]  BUSINESS  AND  TEADE  [§  441 

family  name  or  names  or  colorable  simulation  thereof  to  carry  on  or 
conduct  or  transact  business  in  this  state  unless  the  name,  or  one  of 
the  names,  so  used  or  intended  to  be  used  is  the  true  or  real  name 
of  the  person  or  of  one  of  the  persons  conducting  or  intending  to 
conduct  said  business,  or  said  person  or  persons  are  successors  in 
interest  to  the  person  or  persons  theretofore  using  such  name  or 
names  to  carry  on  or  conduct  or  transact  business,  in  which  case 
the  certificate  filed  shall  so  state.  (Subd.  1  amended  by  L.  1916, 
ch.  446 ;  L.  1919,  ch.  224,  in  effect  Sept.  1,  1919.) 

2.  Persons  conducting  such  business  under  an  assumed  name, 
or  under  any  such  designation  referred  to  in  subdivision  one,  on 
Sept(imber  first,  nineteen  hundred,  shall  file  such  certificate  as 
hereii;before  prescribed,  within  thirty  days  after  that  date,  and 
persons  thereafter  conducting  or  transacting  business  as  aforesaid 
shall,  before  commencing  said  business,  file  such  certificate  in  the 
manner  hereinbefore  prescribed. 

3.  The  several  county  clerks  of  this  state  shall  keep  an  alpha- 
betical index  of  all  persons  filing  certificates,  provided  for  herein, 
and  for  the  indexing  and  filing  of  such  certificates,  they  shall  re- 
ceive a  fee  of  twenty-five  cents.  A  copy  of  such  certificate  duly 
certified  to  by  the  county  clerk  in  whose  office  the  same  shall  be 
filed  shall  be  presumptive  evidence  in  all  courts  of  law  in  this 
state  of  the  facts  therein  contained. 

4.  This  section  shall  in  no  way  affect  or  apply  to  any  corpora- 
tion duly  organized  under  the  laws  of  this  state,  or  to  any  corpora- 
tion organized  under  the  laws  of  any  other  state  and  lawfully 
doing  biLsiness  in  this  state,  nor  shall  this  section  be  deemed  or  con- 
srrued  to  prevent  the  lawful  use  of  a  partnership  name  or  designa- 
tion, provided  that  such  partnership  name  or  designation  shall  in- 
clude the  true  or  real  name  of  at  least  one  of  such  persons  transact- 
ing such  business. 

5.  Any  person  or  persons  carrying  on,  conducting  or  transact- 
ing business  as  aforesaid,  who  shall  fail  to  comply  with  the  pro- 
visions of  this  section  shall  be  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  363b,  added  L.  1900,  ch.  216. 

Doyle  V.  Shuttleworth  (1903),  41  Misc.  42,  83  N.  Y.  Supp.  609;  Loeb  v. 
Firemen's  Ins.  Co.  (1902),  38  Misc.  107,  77  N.  Y.  Supp.  106,  aff'd  78  App. 
Div.  116;  Doyle  v.  Sliuttleworth  (1903),  41  Misc.  44,  83  N.  Y.  Supp.  609; 
Slater  v.  Slater  (1903),  78  App.  Div.  449,  453,  80  N.  Y.  Supp.  363;  Castle 
Bros.  V.  Graham  (1903),  87  App.  Div.  97,  84  N.  Y.  Supp.  120;  Pettes  v. 
American  Watchman's  Clock  Co.  (1903),  89  App.  Div.  345,  85  N".  Y.  Supp. 
900;  Steinfeld  v.  Nat.  Shirt  Waist  Co.  (1904),  99  App.  Div.  288,  90  N.  Y. 
Supp.  964;  Matter  of  Kaffenburgh  (1907),  188  N.  Y.  49,  56,  aff'g  115  App. 
Div.  346,  101  N.  Y.  Supp.  507;  Barrow  v.  Maceau  (1908),  124  App.  Div.  667, 
109  N.  Y.  Supp.  105. 

§  441.  Producing  unpublished,  undedicated  or  copyrighted 
opera  or  dramatic  composition,  without  consent  of  owner. 

Any  person  who  causes  to  be  publicly  performed  or  represented 
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for  profit  any  unpublished,  undedicated  or  copyrighted  dramatic 
oompoaition,  or  musical  composition  known  as  an  opera,  without 
the  consent  of  its  owner  or  proprietor,  or  who,  knowing  that  such 
dramatic  or  musical  composition  is  unpublished,  undedicated  or 
copyrighted  and  without  the  consent  of  its  owner,  or  proprietor, 
permits,  aids  or  takes  part  in  such  a  performance  or  representa- 
tion, shall  be  guilty  of  a  misdemeanor. 

Berivatiom:     Penal  Code,  §  729,  added  L.  1899,  eh.  475. 

§  442.  Provisions  when  property  is  purchased  on  credit  by  aid 
of  written  statement  of  purchaser's  ability  to  pay. 

Whenever  property  shall  be  purchased  by  aid  of  a  statement 
relating  to  the  purchaser's  means  or  ability  to  pay,  made  in  writ- 
ing and  signed  by  the  party  to  be  charged,  and  in  said  statement 
the  party  to  be  charged  shall  state  that  he  conducts  a  specified 
kind  of  business  and  keeps  books  of  account  of  said  business, 
then,  if  at  the  expiration  of  any  term  of  credit  obtained  by  him 
in  so  purchasing  said  property  he  shall  fail  to  pay  for  the  same, 
he  shall  at  all  times  during  the  period  of  ninety  days  subsequent  to 
such  failure  to  pay,  upon  the  request  of  the  persons  from  whom 
said  property  was  purchased,  or  their  agents  duly  accredited  in 
writing,  produce  within  ten  days  after  such  request  is  made  his 
said  books  of  account  and  each  and  every  one  of  them  mentioned 
or  described  in  said  statement  and  permit  the  persons  from  whom 
said  property  was  purchased,  or  their  agents  duly  accredited  in 
writing,  to  fully  examine  such  books  of  account  and  each  and  every 
one  of  them  mentioned  or  described  in  said  statement,  and  to 
make  copies  of  any  part  thereof.  Upon  such  request  being  made, 
failure  to  so  produce  within  ten  days  said  books  of  account  and 
each  and  every  one  of  them  mentioned  or  described  in  said  state- 
ment shall  be  presumptive  evidence  that  each  and  every  pretense 
relating  to  the  purchaser's  means  or  ability  to  pay  in  said  state- 
ment contained  were  false  at  the  time  of  making  said  statement 
and  were  known  to  the  purchaser  to  be  false. 

Derivation:  Penal  Code,  §  544,  as  amended  L.  1905,  ch.  556,  in  part, 
for  remainder  of  section,  see  §  947,  post. 

Watson  V.  People  (1882),  87  N.  Y.  561,  aff'g  26  Hun,  76;  People  v.  Moore 
(1886),  37  Hun,  93,  3  N.  Y.  Cr.  468;  People  v.  Dumar  (1886),  106  N.  Y.  502, 
8  N.  Y.  Cr.  268,  rev'g  42  Hun,  80,  5  N.  Y.  Cr.  55;  People  y.  Page  (1889),  4  N. 
Y.  Supp.  780,  7  N.  Y.  Cr.  6;  People  v.  Hart  (1901),  35  Misc.  188,  71  N.  Y. 
Bnpp.  482;  People  ei  rel.  Corkran  v.  Hyatt  (1902),  172  N.  Y.  176,  187,  rev'g 
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72  App.  Div.  629,  76  N.  Y.  Supp.  1026;  People  v.  Rothstein  (1904),  180  N.  Y. 
148,  aff'jQf  95  App.  Div.  292,  88  N.  Y.  Supp.  622,  18  N.  Y.  Or.  449,  42  Misc.  124, 
18  N.  Y.  Cr.  66,  85  N.  Y.  Supp.  1U7B;  People  v.  Knyder  (1906),  110  App.  Div. 
G99,  700,  97  X.  Y.  Supp.  469;  People  v.  Levin  (1907),  119  App.  Div.  233,  104 
K.  Y.  Supp.  647,  21  N.  Y.  Cr.  lb:i. 

§  443.   Tickets  issued  by  People's  Institute  not  transferable. 

It  sliall  be  unlawful  for  any  person  or  corporation  to  buy,  sell  or  othervi'ise 
transfer,  or  receive  by  transfer,  for  a  consideration,  any  ticket,  contract  or 
memoranda  issued  by  the  corporation  or  association  known  as  the  People's 
Institute  entitling  a  person  or  persons  to  a  reduced!  fee  for  admission  to  any 
dramatic  or  other  performance  or  entertainment.  A  person  or  corporation 
violating  the  provisions  of  this  section  is  guilty  of  a  misdemeanor.  (Added  by 
L.  1909,  ch.  424,  in  effect  Sept.  1,  1909.) 

§  444.   Discriminations  by  exchanges  or  members. 

No  exchange,  voluntary  association,  or  corporation,  heretofore  or  hereafter 
formed  or  organized,  for  the  purpose  of  affording  to  its  members,  or  to  others, 
facilities  for  dealing  or  trading  in  stocks,  bonds  or  other  securities,  or  in  com- 
modities, shall  make  or  enforce  anv  by-lRW,  rule,  regulation,  resolution  or 
agreement  the  purpose  or  result  of  which  shall  be  to  forbid  or  prevent  the  mem- 
bers of  such  exchange,  voluntarj-  association,  or  corporation,  from  dealing,  at 
the  regular  rates  of  commission,  with  or  for  the  members  of  any  other  exchange, 
voluntary  association,  or  corporation  formed  or  organized  for  like  purposes,  nor 
shall  any  such  exchange,  voluntary  association,  or  corporation  penalize  or  dis- 
cipline or  attempt  to  penalize  or  discipline  its  members,  or  any  of  them,  for  an 
infraction  of  any  such  by-law,  rule,  regulation,  resolution  or  agreement.  Any 
corporation  violating  any  of  the  foregoing  provisions,  and  any  person  participat- 
ing in  the  acts  herein  forbidden  to  be  done  by  any  exchange,  voluntary  associi- 
tion,  or  corporation,  and  any  member  of  any  such  exchange,  voluntary  associa- 
tion, or  corporation  refusing  to  deal  with  or  for  any  customer  as  above  pro- 
vided, on  the  ground  that  said  customer  is  a  member  of  some  other  exchange, 
voluntary  association  or  corporation  of  like  character,  is  guilty  of  a  mis- 
demeanor.    (Added  by  L.  1913,  ch.  477,  in  effect  Sept.  1,  1913.) 

§  444.  Manufacture  and  sale  of  mattresses. 
Any  person  who: 

1.  Manufactures,  sells,  offers  for  sale  or  possesses  with  intent  to  sell  any 
mattresses  not  properly  branded  or  labeled,  as  required  by  the  general  business 
law,  or 

2.  Manufactures,  sells,  offers  for  sale  or  possesses  -with  intent  to  sell  any 
mattress  which  is  falsely  branded  or  labeled,  or 

3.  Uses  in  the  manufacture  of  mattresses  any  cotton  or  other  material  which 
has  been  used  as  a  mattress,  pillow  or  bedding  in  any  public  or  private  hospital, 
or  which  has  been  used  by  any  person  having  an  infectious  or  contagious  dis- 
ease, shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  more  than 
five  hundred  dollars  or  by  imprisonment  for  not  more  than  six  months  or  by 
both.     (Added  by  L.  1913,  ch.  503,  in  effect  Jan.  1,  1914.) 

S  444.  Contracts  for  the  use  of  the  streets  for  hack  stands. 

The  owner,  lessee  or  other  occupant  of  any  real  property,  or  any  other  per- 
son, copartnership  or  corporation,  who  shall  make  or  enter  into  any  agreement, 
contract  or  arrangement  whatsoever  whereby  the  right  is  attempted  to  be 
granted  or  is  granted  to  any  person,  copartnership,  association  or  corporation  to 
use  nny  portion  of  any  public  highway,  street,  avenue,  boulevard,  park  or  other 
public  property  owned  by  the  state  of  New  York  or  any  municipality  therein 
for  the  purpose  of  permitting  any  vehicle  to  stand  while  awaiting  passengers 
for  hire  or  as  a  private  hack  stand,  and  any  owner,  lessee  or  other  person, 
copartnership  or  corporation  who  shall  make  or  enter  into  any  contract  or 
arrangement  for  the  payment  of  or  receives  thereby  any  sum  of  money,  per- 
centage or  profits  or  other  thing  of  value  under  any  such  contract,  agreement, 
consent  or  arrangement  for  such  use  of  such  public  property  as  such  private 
hack  stand,  shfill  be  guilty  of  a  misdemeanor.  (Added  by  L.  1913,  ch.  813,  in 
effect  Dec.  17,  1913.) 
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ARTICLE  42. 

CANALS. 

Section   460.  Delivemg  false  bill  of  lading  to  canal  collector. 

461.  Weighmaster  making  false  entry  of  weight  of  canal  boat. 

462.  Canal  officer  concealing  frauds  upon  the  revenue. 

463.  Wilfull  injuries  to  the  canals. 

464.  Drawing  water  from  canals. 

465.  Canal  officer  accepting  bribe  to  allow  water  to  be  drawn  from 

canals. 

§  460.    Delivering  false  bill  of  lading  to  canal  collector. 

A  person  wibose  duty  it  is  to  deliver  to  any  collector  of  tolla 
upon  any  of  the  canals  belonging  to  this  state,  a  bill  of  lading  of 
any  property  transported  upon  sucb  canal,  who  delivers  a  false 
bill  of  lading  as  true,  or  makes  or  signs  a  false  bill  of  lading, 
intending  it  to  be  delivered  as  true,  knowing  such  bill  to  be  false, 
is  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
two  years,  or  by  a  fine  not  exceeding  three  times  the  value  of  the 

property  omitted  in  such  bill,  or  both. 

Derivation:     Penal  Code,  §  476. 

Davis  V.  Bemia  (1869),  40  N.  Y.  453;  Fire  Department  v.  Stetson,  14  Daly, 
130. 

§  461.  Weighmaster  making  false  entry  of  weight  of  canal 
boat. 

A  weighmaster  upon  any  of  the  canals  belonging  to  this  state, 
and  a  clerk  of  such  weighmaster,  who  makes  a  false  entry  of  the 
weight  of  any  boat,  or  cargo  of  any  boat,  navigating  such  oanal, 
or  who  makes  a  false  certificate  of  the  light  weight  of  any  boat, 
knowing  such  entry  or  certificate  to  be  false,  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal -Code,  §  477. 

§  462.     Canal  officer  concealing  frauds  upon  the  revenue. 

A  public  ofEcer  or  agent  employed  by  the  people  of  this  state 
in  relation  to  the  canals  belonging  to  this  state,  who  knows,  or  has 
good  reason  to  believe  that  any  fraud  upon  the  revenues  of  the 
canals  has  been  committed  or  attempted,  and  who  omits  to  dis- 
close the  same,  and  enforce  the  penalties  therefor,  if  within  his 
power,  is  guilty  of  a  misdemeanor. 
Derivation:     Penal  Code,  §  478. 

§  463.     Wilful  injuries  to  the  canals. 

A  person  who,  without  authority  of  law,  wilfully  inflicts  an 
injury  upon  any  of  the  canals  belonging  to  this  state,  or  any  side- 
cut,  feeder,  reservoir  or  other  works  connected  with  the  canal  sys- 
tem, or  disturbs  or  injures  any  of  the  boats,  locks,  lights,  light- 
houses, beacons,  buoys,  bridges,  buildings  or  machinery  or  other 
works  or  erections  connected  with  such  canal  system  and  in  which 
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the  people  of  the  state  have  an  interest  or  -without  authority,  oper- 
ates or  attempts  to  operate  the  machinery  or  apparatus  on  or  con- 
nected with  any  lock,  bridge  or  dam,  or  opens  or  attempts  to  open 
any  gate  for  the  passage  of  water  through  or  from  any  such  canal, 
side-cut,  feeder  or  reservoir,  is  guilty  of  a  felony.  (Amended  by 
L.  1915,  ch.  498.    In  effect  May  3,  1915.) 

DerxTation:     Penal  Code,  §  479. 

Sipple  V.  State  (1885),  99  N.  Y.  289,  16  Abb.  N.  C.  434;  People  t.  O'Con- 
nor (1900),  31  Misc.  668,  66  N.  Y.  Supp.  126;  People  v.  Manahan  (1901),  61 
App.  Dlv.  75,  70  N.  Y.  Supp.  108,  15  N.  Y.  Cr.  431. 

§  464.     Drawing  water  from  canals. 

A  person  who  draws  water  from  any  canal  in  this  state,  or  from 
a  feeder  or  reservoir  of  any  canal,  during  tlie  season  of  navigation 
of  the  canal,  and  to  the  detriment  or  injury  of  the  navigation 
thereof,  without  authority  of  law,  is  punishable  by  imprisonment 
in  a  county  jail  not  less  than  one  year,  and  by  a  fine  not  less  than 
one  thousand  dollars. 

Derivation:     Penal  Ode,  §  480. 

Robinson  v.  Chamberlain  (1866),  34  N.  Y.  389;  Sipple  v.  State  (1885),  99 
N.  Y.  289,  16  Abb.  N.  0.  434;  see  also  Varick  v.  Smith,  5  Paige,  136;  Lynch  v. 
Stone,  4  Den.  356 ;  Ex  parte  Miller,  2  Hill,  418. 

§  465.  Canal  officer  accepting  bribe  to  allow  water  to  be 
drawn  from  canals. 

A  public  officer  or  agent  employed  by  the  people  of  this  state 
in  relation  to  the  canals  belonging  to  the  state,  or  a  contractor  for 
canal  repairs,  or  person  having  charge  of  any  canal,  or  any  part 
thereof,  or  of  any  lock,  waste  weir,  feeder  or  other  work  belonging 
thereto,  or  being  employed  thereon,  who  asks,  or  accepts  or  prom- 
ises to  accept  any  bribe  as  an  inducement  to  permit  water  to  be 
drawn  from  a  canal,  feeder  or  reservoir  in  violation  of  the  last 
section ;  and  a  person  who  gives,  or  offers  or  promises  to  give  to 
any  officer  or  person  above  mentioned,  any  bribe  as  an  inducement 
to  him  to  permit  water  to  be  drawn  from  any  canal,  feeder  or 
reseivoir  in  violation  of  this  section,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  481. 

§  466. 

A  person  who,  without  authority,  cuts,  removes,  causes  to  be 
removed  or  aids  in  removing  from  any  lands  belonging  to  this  state 
for  canal  purposes,  any  tree,  timber  or  growing  hay,  or  removes 
or  causes  to  be  removed  from  such  lands,  any  rock,  stone,  sand  or 
gravel  or  any  materials  found  in  natural  deposit,  or  who,  without 
authority,  erects,  or  enters  upon  such  land  for  the  purpose  of  erect- 
ing, any  house,  shed,  building  or  structures  of  any  kind  or  nature 
on  such  canal  lands,  is  guilty  of  a  misdemeanor.  (Added  by  L. 
1915,  ch.  491.    In  effect  May  3.  1915.) 

91 


§  4801  CHILDKEN  [Art.  44 


ARTICLE  44 

CHIUlKEir. 

Sbchon  480.  Abajidonment  of  children. 

481.  Abandonment  of  child  under  fourteen  years. 

482.  Unlawfully  omitting  to  provide  for  child. 

483.  Endangering  life  or  health  of  child. 

484.  Permitting  children  to  attend  certain  resorts, 

485.  Certain  employment  of  children  prohibited. 

486.  Prohibited  acts;  destitute  children. 

487.  Children's  courts. 

488.  Sending  messenger  boys  to  certain  olacea. 

489.  Furnishing  minors  in  reformatories  with  tobacco  prohibited. 

490.  Duty  of  o£Scers. 

491.  Fines  to  be  paid  to  society  for  prevention  of  cruelty  to  childran. 

492.  Concealing  birth  of  child. 

493.  Taking  apprentice  without  consent  of  guardian. 

§  480.  Abandonment  of  children. 

A  parent  or  other  person  charged  with  the  care  or  custody  for 
nurture  or  education  of  a  child  under  the  age  of  sixteen  years, 
who  abandons  the  child  in  destitute  circumstances  and  wilfully 
omits  to  furnish  necessary  and  proper  food,  dothing  or  shelter 
for  such  child  is  guilty  of  felony,  punishable  by  imprisonment 
for  not  more  than  two  years,  or  by  a  fine  not  to  exceed  one  thou- 
sand dollars,  or  by  both.  In  case  a  fine  is.  imposed  the  same  may 
be  applied  in  the  diseretiou  of  the  court  to  the  support  of  such 
child.  Proof  of  the  abandonment  of  such  child  in  destitute  cir- 
cumstances and  omission  to  furnish  necessary  and  proper  food, 
clothing  or  shelter  is  prima  facie  evidence  that  such  omission  is 
wilful.  The  provisions  of  section  twenty-four  hundred  and  forty- 
five  prohibiting  the  disoWure  of  confidential  communications 
between  husband  and  wife  shall  not  apply  to  prosecutions  for  the 
offense  here  defined.  A  previous  conviotion  of  felony  or  misde- 
meanor shall  not  prevent  the  court  from  suspending  sentence  upon 
a  conviction  under  this  section,  or  from  arbitrarily  fixing  the  limit 
of  imprisonment  or  fine,  in  case  imprisonment  or  fine  is  imposed 
upon  conviction  herein. 

Nothing  in  this  section  shall  be  deemed  or  construed  to  repeal, 
amend,  impair  or  in  any  manner  affect  the  provisions  of  sections 
four  hundred  and  eighty-one,  four  hundred  and  eighty-two  and 
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ioar  hundred  and  eighty-thiree  of  this  chapter  or  any  other  exist- 
ing pirovisiona  of  law  reiating  to  abandonment  or  other  acts  of 
cruelty  to  children. 

Derivation:  Penal  Code,  S  287a,  added  L.  1905,  ch.  168,  S  1-  New  mat- 
ter, L.  1905,  ch.  168,  S  2. 

People  V.  Joyce  (1906),  112  App.  Dlv.  717,  98  N.  Y.  Supp.  863,  20  N.  Y. 
Cr.  107. 

§  481.  Abandonment  of  child  under  fourteen  years. 

A  parent,  or  other  person  having  the  care  or  custody,  for 
nurture  or  education,  of  a  child  under  the  age  of  fourteen  years, 
who  deserts  the  child  in  any  place,  with  intent  wholly  to  abandon 
it,  is  punishable  by  imprisonment  in  a  state  prison  for  not  more 
than  seven  years. 

Derivation:  Penal  Code,  §  287,  as  amended  L.  1903,  ch.  376,  §  1;  L. 
1892,  ch.  325,  S  2. 

Bayne  v.  People  (1878),  14  Hun,  181;  People  ex  rel.  Douglass  v.  Naehr 
(1883),  30  Hun,  461;  People  v.  Trank  (1S03),  88  App.  Div.  294,  85  N.  Y. 
Supp.  55,  18  N.  Y.  Cr.  42;  People  v.  Joyce  (1906),  112  App.  Div.  717,  720. 
722,  98  N.  Y.  Supp.  863,  20  N.  Y.  Cr.  104. 

§  482.  Unlawfully  omitting  to  provide  for  child. 
A  person  who: 

1.  Wilfully  omits,  without  lawful  excuse,  to  perform  a  duty 
by  law  imposed  upon  him  to  furnish  food,  clothing,  shelter  or  med- 
ical attendance  to  a  minor,  or  to  make  such  payment  toward  its 
maintenance  as  may  have  been  required  by  the  order  of  a  court 
or  magistrate  when  such  minor  has  been  committed  to  an  insti- 
tution; or, 

2.  E'ot  being  a  superintendent  of  the  poor,  or  a  superintendent 
of  alms-houses,  or  an  institution  duly  incorporated  for  the  purpose, 
without  having  first  obtaned  a  license  in  writing  so  to  do  from 
the  board  of  health  of  the  city  or  town  wherein  such  females  or 
children  are  received,  boarded  or  kept,  erects,  conducts,  estab- 
lishes or  maintains  any  maternity  hospital,  lying-in  asylum  where 
females  may  be  received,  cared  for  or  treated  during  pregnancy, 
or  during  or  after  delivery;  or  receives,  boards  or  keeps  any 
nusing  children,  or  any  children  under  the  age  of  twelve  years 
not  his  relatives,  apprentices,  pupils  or  wards  without  legal  com- 
mitment; or, 

3.  Being  a  midwife,  nurse  or  other  person  having  the  care  of 
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an  infant  within  the  age  of  two  weeks  neglects  cr  omits  to  report 
immediately  to  the  health  officer  or  to  a  legally  qualified  prac- 
titioner of  medicine  of  the  city,  town  or  place  where  such  child 
is  being  cared  for,  the  fact  that  one  or  both  eyes  of  such  infant 
are  inflamed  or  reddened  whenever  such  shall  be  the  case,  or  who 
applies  any  remedy  therefor  without  the  advice,  or  except  by 
the  direction  of  such  officer  or  physician ;  or, 

4.  Neglects,  refuses  or  omits  to  comply  with  any  provisions  of 
this  section,  or  violates  the  provisions  of  such  license. 

Is  guilty  of  a  misdemeanor. 

Every  such  license  must  specify  the  name  and  residence  of 
the  person  so  undertaking  the  care  of  such  females  or  children, 
and  the  place  and  the  nmnber  of  females  or  children  thereby  al- 
lowed to  be  received,  boarded  and  kept  therein,  and  shall  be 
revocable  at  will  by  the  authority  granting  it.  Every  person  so 
licensed  must  keep  a  register  wherein  he  shall  enter  the  names 
and  ages  of  all  such  children  and  of  all  children  bom  on  said 
premises,  and  the  names  and  residences  of  their  parents,  as  far 
as  known,  the  time  of  the  reception  and  discharge  of  such  children 
and  the  reasons  therefor,  and  also  a  correct  register  of  the  name 
and  age  of  every  child  under  the  age  of  five  years  who  is  given 
out,  adopted,  taken  away  or  indentured  from  such  place  to  or 
by  any  one,  together  with  the  name  and  residence  of  the  person 
so  adopting,  taking  or  indenturing  such  child ;  and  shall  cause 
a  correct  copy  of  such  register  to  be  sent  to  the  authority 
issuing  such  license  within  forty-eight  hours  after  such  child  is 
so  given  out,  adopted,  taken  away  or  indentured.  It  shall  be 
lawful  for  the  officers  of  any  incorporated  society  for  the  pre- 
vention of  cruelty  to  children  and  of  such  board  of  health  at  all 
reasonable  times  to  enter  and  inspect  the  premises  wherein  such 
females  and  children  are  so  boarded,  received  or  kept,  and  also 
such  license,  register  and  the  children. 

5.  ISTo  institution  shall  be  incorporated  for  any  of  the  purposea 
mentioned  in  this  section  except  with  the  written  consent  and 
approbation  of  a  justice  of  the  supreme  court,  upon  the  certificate 
in  writing  of  the  state  board  of  charities  aprproving  of  the  organi- 
zation and  incorporation  of  such  institution.  The  said  board 
of  charities  may  apply  to  the  supreme  court  for  the  cancellation 
of  any  certificate  of  incorporation  previously  filed  without  its 
approval,  and  may  institute  and  maintain  an  action  in  such  court 
through  the  attorney-general  to  procure  a  judgment  dissolving  any 
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such  corporation  not  so  incorporated  and  forfeiting  its  corporate 
ri^ts,  privileges  and  franchises. 

Derivation:  Penal  Code,  §  288,  as  amended  L.  1884,  cli.  46,  §  3;  L.  1886, 
ch.  31,  §  2;  L.  1888,  ch.  145,  §  4;  L.  1892,  ch.  325,  §  3;  subd.  5,  which  was 
added  L.  1894,  ch.  171. 

Furman  v.  Van  Sise  (1874),  56  N.  Y.  435;  Cowley  v.  People  (1880),  83  N. 
Y.  464,  38  Am.  Rep.  464,  aflf'g  21  Hun,  415,  8  Abb.  N.  C.  1 ;  People  ex  rel. 
Wagner  v.  Hagan  (1900),  52  App.  Div.  387,  65  N.  Y.  Supp.  120,  15  N.  Y. 
Cr.  136,  aff'd  165  N.  Y.  607;  People  v.  Pierson  (1903),  63  L.  R.  A.  187,  176 
N.  Y.  201,  rev'g  80  App.  Div.   415,  81  N.  Y.   Supp.  214;   People  v.  AUcutt 

(1907),  117  App.  Div.  552,  102  N.  Y.  Supp.  678,  20  N.  Y.  Cr.  567;  People  v. 
Quimby    (1903),   113   App.  Div.   794,   99  N.  Y.   Supp.   330;    People  y.   Joyce 

(1906),  112  App.  Div.  722,  98  N.  Y.  Supp.  863,  20  N.  Y.  Cr.  107;  City  of  New 
Ttork  V.  Chelsea  Jute  Mills  (1904),  43  Misc.  269,  88  N.  Y.  Supp.  1085;  see  also. 
Cromwell  v.  Benjamin;  il  Barb.  558;  Dedham  v.  Natick,  16  Mass.  140;  Kelly 
Y.  Davis,  49  N.  H.  176,  6  Am.  Rep.  499. 

§  483.  Endangering  life  or  health  of  child. 
A  person  who: 

1.  Wilfully  causes  or  permits  the  life  or  limb  of  any  child 
actually  or  apparently  under  the  age  of  sixteen  years  to  be  en- 
dangered, or  its  health  to  be  injured,  or  its  morals  to  become 
depraved;  or, 

2.  Wilfully  causes  or  permits  such  child  to  be  placed  in  such 
a  situation  or  to  engage  in  such  an  occupation  that  its  life  or 
limb  is  endangered,  or  its  health  is  likely  to  be  injured,  or  its 
morals  likely  to  be  impaired, 

Is  guilty  of  a  misdemeanor. 

3.  [Subd.  repealed  by  L.  1910,  ch.  699,  in  effect  June  25,  1910.1 

Derivation!  Penal  Code,  §  289,  as  amended  L.  1888,  ch.  145,  §  5;  subd. 
3,  which  was  added  L.  1905,  ch.  655,  §  2. 

Cowley  V.  People  (1880),  83  N.  Y.  464;  People  v.  Pierson  (1903),  176  N. 
Y.  201,  rev'g  80  App.  Div.  415,  81  N.  Y.  Supp.  214;  People  v.  Joyce  (1906), 
112  App.  Div.  722,  98  N.  Y.  Supp.  863,  20  N.  Y.  Cr.  107;  People  v.  Donahue 
(1906),  114  App.  Div.  830,  100  N.  Y.  Supp.  202,  20  N.  Y.  Cr.  341. 
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§  484.  Permitting  children  to  attend  certain  resorts. 
A  person  who : 

1.  Admits  to  or  allows  to  remain  in  any  dancehouse,  public  pool 
or  billiard  room,  public  bowling  alley,  concert  saloon,  theatre,  mu- 
seum, skating  rink,  kinetoscope  or  moving  picture  performance,  or 
in  any  place  where  wines  or  spirituous  or  malt  liquors  are  sold  or 
given  away,  or  any  place  of  entertainment  injurious  to  health 
or  morals,  owned,  kept,  leased,  managed  or  controlled  by  him  or 
by  his  employer,  or  where  such  person  is  employed  or  performs 
siich  services  as  doorkeeper  or  ticket  seller  or  ticket  collector,  any 
child  actually  or  apparently  under  the  age  of  sixteen  years,  unless 
accompanied  by  its  parent  or  guardian,  or  unless  such  theatrical 
performance,  kinetoscope  or  moving  picture  exhibition  or  other 
entertainment  is  given  under  the  auspices,  or  for  the  benefit  of 
any  school  or  church  or  education  or  religious  institiition,  not 
operated  for  profit,  or,  (Amended  by  L.  1909,  eh.  278 ;  L.  1910, 
chs.  383,  475,  L.  1911,  ch.  243,  in  effect  Sept.  1,  1911.) 

2.  Suffers  or  permits  any  such  child  to  play  any  game  of  skill 
or  chance  in  any  such  place,  or  in  any  place  adjacent  thereto,  or 
to  be  or  remain  therein,  or  admits  to  or  allows  to  remain  in  any 
reputed  house  of  prostitution  or  assignation,  or  in  any  place  where 
opium  or  any  preparation  thereof  is  smoked,  any  child  actually 
or  apparently  under  the  age  of  sixteen  years ;  or, 

3.  Sells  or  gives  away,  or  causes  or  permits  or  procures  to  be 
sold  or  given  away  to  any  child  actually  or  apparently  under  the 
age  of  sixteen  years  any  beer,  ale,  wine,  or  any  strong  or  spirituous 
liquor;  or, 

4.  Being  a  pawnbroker  or  person  in  the  employ  of  a  pawnbroker, 
receives  or  purchases  any  goods,  chattels,  wares  or  merchandise,  or 
makes  any  loan  or  advance  or  permits  to  be  loaned  or  advanced  to 
any  child  actually  or  apparently  under  the  age  of  sixteen  years  any 
money,  or  in  any  manner  directly  or  indirectly  receives  any  goods, 
chattels,  wares  or  merchandise  from  any  such  child  in  pledge  for 
loans  made  or  to  be  made  to  it  or  to  any  other  person  or  otherwise 
howsoever;  or,  (Amended  by  L.  1918,  ch.  361,  in  effect  April 
30,  1918.) 

5.  Sells,  pays  for  or  furnishes  any  cigar,  cigarette  or  tobacco 
in  any  of  its  forms  to  any  child  actually  or  apparently  under  the 
age  of  eighteen  years;  or  (Subd.  amended  by  L.  1917,  ch.  564, 
in,  effect  September  1,  1917.) 

6.  Being  the  owner,  keeper  or  proprietor  of  a  junk  shop,  junk 
cart  or  other  vehicle  or  boat  or  other  vessel  used  for  the  collection 
of  junk,  or  any  person  in  the  employ  of  such  owner,  keeper  or 
proprietor,  or  any  collector  of  junk,  receives  or  purchases  any 
goods,  chattels,  wares  or  merchandise  from  any  child  under  the  age 
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of  sixteen  years,  (Amended  by  L.  1918,  ch.  361,  in  effect  April 
30, 1918.) 

Is  guilty  of  a  misdemeanor. 

It  shall  be  no  defense  to  a  prosecution  for  a  violation  of  sub- 
divisions three,  four,  five  or  six  of  this  section,  that  in  the  trans- 
action upon  which  the  prosecution  is  based  the  child  acted  as  the 
agent  or  representative  of  another,  or  that  the  defendant  dealt  with 

such  child  as  the  agent  or  representative  of  another. 

Derivation:  Penal  Code,  §  290,  as  amended  L.  1889,  eh.  170;  L.  1884, 
ch.  46,  §  4;  L.  1886,  oh.  31,  §  3;  L.  1889,  ch.  170,  §  1 ;  subd.  6.  added  by  L.  1903, 
eh.  309  and  subd.  8,  added  L.  1906,  ch.  41. 

People  V.  Jensen  (1904),  99  App.  Div.  355,  359,  90  N".  Y.  Supp.  1062,  19 
N.  Y.  Cr.  7;  People  v.  Goeghegan  (1883),  Sup.  Ct.  Sp.  Term,  Barrett,  J.,  Apr. 
25,  1883. 

Subd.  1. —  People  ex  rel.  Jacques  v.  Sheriff  (1907),  54  Misc.  8,  122  App. 
Div.  878,  107  N.  Y  Supp.  415,  21  N.  Y.  Cr.  557. 

Subd.  3.— People  v.  Koenig  (1896),  9  App.  Div.  436,  41  N.  Y.  Supp.  283; 
People  V.  Hartstein  (1906),  49  Mi&c.  336,  99  N.  Y.  Supp.  272,  20  N.  Y.  Cr. 
1,2. 

Snbd.  5.— People  v.  Zabor  (1904),  183  N.  Y.  242,  103  App.  Div.  594,  92 
N.  Y.  Supp.  1139,  44  Misc.  634,  90  N.  Y.  Supp.  412. 

Subd.  6.— People  v.  MoGuire  (1906),  113  App.  Div.  631,  99  N.  Y.  Supp. 
91,  20  N.  Y.  Or.  125. 

§  485.  Certain  employment  of  children  prohibited. 

A  person  who  employs  or  causes  to  be  employed,  or  who  exhibits, 
uses,  or  has  in  custody,  or  trains  for  the  purpose  of  the  exhibition, 
use  or  employment  of,  any  child  actually  or  apparently  under  the 
age  of  sixteen  years ;  or  who  having  the  care,  custody  or  control  of 
such  a  child  as  parent,  relative,  guardian,  employer  or  otherwise, 
sells,  lets  out,  gives  away,  so  trains,  or  in  any  way  procures  or 
consents  to  the  employment,  or  to  such  training,  or  use,  or  exhibi- 
tion of  such  child;  or  who  neglects  or  refuses  to  restrain  such 
child  from  such  training,  or  from  engaging  or  acting : 

1.  As  a  rope  or  wire  walker,  gymnast,  wrestler,  contortionist, 
rider  or  acrobat ;  or  upon  any  bicycle  or  similar  mechanical  vehicle 
or  contrivance;  or, 

2.  In  begging  or  receiving  or  soliciting  alms  in  any  manner 
or  under  any  pretense,  or  in  any  mendicant  occupation ;  or  in  gath- 
ering or  picking  rags,  or  collecting  cigar  stumps,  bones  or  refuse 
from  markets ;  or  in  peddling ;  or, 

3.  In  singing;  or  dancing;  or  playing  upon  a  musical  instru- 
ment ;  or  in  a  theatrical  exhibition ;  or  in  posing  or  acting,  or  as  a 
subject  for  use,  in  or  for,  or  in  connection  with,  the  making  of  a 
motion  picture  film ;  or  in  any  wandering  occupation ;  or, 

4.  In  any  illegal,  indecent  or  immoral  exhibition  or  practice; 
or  in  the  exhibition  of  any  such  child  when  insane,  idiotic,  or 
when  presenting  the  appearance  of  any  deformity  or  unnatural 
physical  formation  or  development ;  or 
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5.  In  any  practice  or  exhibition  or  place  dangerous  or  injurious  to 
the  life,  limb,  health  or  morals  of  the  child,  is  guilty  of  a  misde- 
meanor. But  this  section  does  not  apply  to  the  employment  of  any 
child  as  a  singer  or  musician  in  a  church,  school  or  academy;  or  in 
teaching  or  learning  the  science  or  practice  of  music ;  or  as  a  musician 
in  any  concert  or  in  a  theatrical  exhibition  or  in  posing  or  acting,  or 
as  a  subject  for  use,  in  or  for,  or  in  connection  with,  the  making  of  a 
motion  picture  film  with  the  written  consent  of  the  mayor  of  the  city, 
or  the  president  of  the  board  of  trustees  of  the  village  vfhere  such 
concert  or  exhibition  takes  place.  Such  consent  shall  not  be  given 
unless  forty-cigiit  hours  previous  notice  of  the  application  shall  have 
been  served  in  writing  upon  the  society  mentioned  in  section  four 
hundred  and  ninety-one  of  this  chapter,  if  there  be  one  within  the 
county,  and  a  hearing  had  thereon  if  requested,  and  shall  be  revocable 
at  the  will  of  the  authority  giving  it.  It  shall  specify  the  name  of  the 
child,  its  age,  the  names  and  residence  of  its  parents  or  guardians,  the 
nature,  time,  duration  and  number  of  performances  permitted,  together 
with  the  place  and  character  of  the  exhibition ;  and  where  any  child 
is  to  be  employed  in  the  making  of  a  motion  picture  film  it  shall  pro- 
vide that  the  child  is  to  be  employed  only  in  the  manner  described 
and  set  forth  in  the  statement  in  writing  submitted  with  the  applica- 
tion, as  hereinafter  provided.  Any  person  applying  for  such  consent 
for  the  use  or  employment  of  any  such  child  or  children  in  any  place 
in  the  state,  in  posing  or  acting  for  or  as  a  subject  for  use  in  or  in 
connection  with  the  making  of  a  motion  picture  film  shall  submit  with 
such  application  a  true  and  accurate  statement  in  writing  setting  forth 
and  describing  in  detail  the  entire  part  to  be  taken  and  each  and  every 
act  and  thing  to  be  done  and  performed,  by  such  child  in  the  making 
of  such  film  to  the  local  official  having  authority  to  issue  such  permits 
or  of  any  such  society  having  jurisdiction  in  such  place.  But  no  such 
consent  sliall  be  deemed  to  authorize  any  violation  of  the  first,  second, 
fourth  or  fifth  subdivisions  of  this  section.  (Amended  by  L.  1916,  ch. 
878,  in  effect  April  24,  1916.) 

Derivation:  Penal  Code,  §  292,  as  amenjded  L.  1884,  ch.  46,  §  6;  L.  1886, 
ch.  31,  §  S ;    L.  1892,  eh.  309. 

The  Society  for  the  Ref.  of  Juv.  Del.  v.  Diers  (1871),  Sup.  Ct.  Gen.  Term, 
Jan.,  1871,  10  Abb.  Pr.  (N.  S.)  216;  People  v.  Denabla  (1876),  N.  Y.  Spec. 
Sess.,  Nov.  16,  1876;  People  v.  Leonard  (1876),  Donahue,  J.,  Dec.  11,  1876; 
Matter  of  Rivers  (1877),  Donahue,  J.,  May  25,  1877;  Matter  of  Corinne  (1881), 
Sup.  Ct.  Donahue,  J.,  Daily  Register,  Dec.  16,  1881;  People  v.  Alherle  (1883), 
N.  Y.  Spec.  Sess.,  aflF'd  by  Hon.  Rufus  B.  Cowing,  City  Judge,  Mar.  27,  1883; 
People  V.  Perkins   (1884),  N.  Y.  Spec.  Sess.,  aflF'd  by  Recorder  Smyth,  1884, 
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MS.  opinion ;  Ryan  v.  Buchanan  ( 1885 ) ,  37  Hun,  425 ;  People  v.  Ewer  ( 1892 ) , 
141  N.  Y.  129,  aff'g  8  N.  Y.  Cr.  383;  Matter  of  Stevens  (1893),  70  Hun,  243, 
24  N.  Y.  Supp.  780;  People  ex  rel.  Saunders  v.  Grajit  (1893),  70  Hun,  233, 
24  N.  Y.  Supp.  776;  People  v.  Malone  (1901),  63  App.  Div.  117,  71  N.  Y. 
Supp.  224;  People  v.  Loehner  (1904),  177  N.  Y.  153;  see  also  Matter  of 
Donahue,  1  Abb.  N.  C.  1. 

§  486.  Prohibited  acts ;  destitute  children. 

Any  child  actually  or  apparently  under  the  age  of  sixteen  years  who 
is  found : 

1.  Begging  or  receiving  or  soliciting  alms,  in  any  manner  or  under 
any  pretense ;  or  gathering  or  picking  rags,  or  collecting  cigar  stumps, 
bones  or  refuse  from  markets ;  or, 

3.  Not  having  any  home  or  other  place  of  abode  or  proper  guardian- 
ship ;  or  who  has  been  abandoned  or  improperly  exposed  or  neglected, 
by  its  parents  or  other  person  or  persons  having  it  in  charge,  or  being 
in  a  state  of  want  or  suffering ;  or, 

3.  Living  or  having  lived  with  or  in  custody  of  a  parent  or  guardian 
who  has  been  sentenced  to  imprisonment  for  crime,  or  who  has  been 
convicted  of  a  crime  against  the  person  of  such  child,  or  has  been 
adjudged  an  habitual  criminal ;  or, 

4.  Frequenting  or  being  in  the  company  of  reputed  thieves  or  pros- 
titutes, or  in  a  reputed  house  of  prostitution  or  assignation,  or  living 
in  such  a  house  either  with  or  without  its  parent  or  guardian,  or  being 
in  concert  saloons,  dance  houses,  theatres,  museums  or  other  places  of 
entertainment,  or  places  where  wines,  malt  or  spirituous  liquors  are 
sold,  without  being 'in  charge  of  its  parent  or  guardian;  or  playing 
any  game  of  chance  or  skill  in  any  place  wherein  or  adjacent  to  which 
any  beer,  ale,  wine  or  liquor  is  sold  or  given  away,  or  being  in  any 
such  place;  or, 

5.  Coming  within  any  of  the  descriptions  of  children  mentioned  in 
section  four  hundred  and  eighty-five. 

Must  be  arrested  and  brought  before  a  proper  court  or  magistrate, 
who  may  commit  the  child  to  any  incorporated  charitable  reformatory, 
or  other  institution,  and  when  practicable,  to  such  as  is  governed  by 
persons  of  the  same  religious  faith  as  the  parents  of  the  child,  or  may 
make  any  disposition  of  the  child  such  as  now  is,  or  hereafter  may  be 
authorized  in  the  cases  of  vagrants,  truants,  paupers  or  disorderly 
persons,  but  such  commitment  shall,  so  far  as  practicable,  be  made  to 
such  charitable  or  reformatory  institutions. 

Whenever  any  child  shall  be  committed  to  an  institution  under 
this    chapter,    and    the    warrant    or    commitment    shall    so    state, 
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and  it  shall  appear  therefrom  that  either  parent,  or  any  guardian 
or  custodian  of  such  child,  was  present  at  the  examination  before 
such  court  or  magistrate,  or  had  such  notice  thereof  as  was  by  such 
court  or  magistrate  deemed  and  adjudged  sufficient,  no  further  or 
other  notice  required  by  any  local  or  special  statute,  in  regard  to 
the  committal  of  children  to  such  institution,  shall  be  necessary, 
and  such  commitment  shall  in  all  respects  be  sufficient  to  authorize 
such  institutions  to  receive  and  retain  such  child  in  its  custody  as 
therein  directed. 

Whenever  any  commitment  of  a  child  shall  for  any  reason  be 
adjudged  or  found  defective,  a  new  commitment  of  the  child  may 
be  made  or  directed  by  the  court  or  magistrate,  as  the  welfare  of 
the  child  may  require.  And  no  commitment  of  a  child  which  shall 
recite  therein  the  facts  upon  which  it  is  based  shall  be  deemed  in- 
valid by  reason  of  any  omission  of  the  court  or  magistrate  by  whom 
such  commitment  is  made  to  file  any  documents,  papers  or  proceed- 
ings relating  thereto,  or  by  reason  of  any  limitation  as  to  the  age 
of  the  child  committed,  contained  in  the  act  or  articles  of  incorpo- 
ration of  the  institution  to  which  it  may  have  been  committed. 

If  it  shall  appear  to  the  board  of  managers,  trustees  or  other 
officers  in  charge  of  any  incorporated  school,  reformatory,  chari- 
table or  other  institution  authorized  by  law  to  receive  and  take 
charge  of  minors  to  which  any  child  has  been  committed  pursuant 
to  any  of  the  provisions  of  this  section  or  of  section  twenty-one 
hundred  and  ninety-four  of  the  penal  law  or  to  the  provisions  of 
any  general  or  special  law  that  a  child  so  committed  is  incorrigible 
and  that  his  or  her  presence  therein  is  seriously  detrimental  to  the 
welfare  of  the  institution  or  other  children  therein,  or  that  any 
child  after  such  commitment  shall  have  been  released  on  parole  or 
probation  from  such  institution  and  any  of  the  terms  or  conditions 
of  such  release  shall  thereafter  be  violated,  an  application  may  be 
made  by  such  board,  trustees  or  officers  at  any  time  before  such 
child  shall  attain  the  age  of  twenty-one  years  to  the  committing 
court  or  magistrate  or  to  a  justice  of  the  supreme  court  in  the 
judicial  district  in  which  the  said  institution  is  located,  for  an  order 
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for  the  transfer  and  commitment  of  said  child  to  another  incorpo- 
rated school,  reformatory  or  institution,  authorized  by  law  or  desig- 
nated by  the  state  board  of  charities  to  take  the  custody  of  any  such 
child  and  governed  or  controlled  by  persons  of  the  same  religious 
faith  as  the  parents  of  the  said  child,  when  practicable,  or  if  not 
practicable,  to  such  public  institution  as  shall  be  deemed  suitable. 
Such  application  shall  be  by  petition  verified  by  an  officer  of  the 
institution  to  which  such  child  was  originally  committed  and  shall 
state  the  reasons  therefor.  On  the  filing  of  such  petition  the  court, 
magistrate  or  justice  may  issue  a  warrant  for  the  arrest  and  deten- 
tion of  such  child  pending  such  application.  Due  notice  of  such 
application  with  a  copy  of  the  petition  shall  be  served  personally 
or  by  mail  at  least  eight  days  before  the  hearing,  on  the  parents  or 
guardian  of  said  child  and  the  officer  of  the  locality  chargeable  for 
the  support  of  such  child  and  upon  the  hearing  of  said  petition  such 
court,  magistrate  or  justice  may  grant  such  order  of  transfer  and 
make  such  commitment  if  it  appears  that  such  transfer  and  com- 
mitment should  be  made;  and  thereupon  such  child  shall  be  con- 
fined in  the  institution  to  which  such  transfer  and  commitment 
shall  be  made  as  upon  the  original  commitment  until  released 
according  to  law.  If  the  said  child  has  been  released  upon  parole 
or  probation  from  any  such  institution  for  juveniles  and  has  later 
been  committed  to  an  institution  for  adult  delinquents,  and  is  either 
serving  a  term  of  imprisonment  in  an  institution  for  adult  delin- 
quents or  has  been  released  upon  parole  therefrom,  and  is  actually 
at  liberty  under  parole  at  the  time  the  application  is  made  to  the 
court  for  an  order  for  the  transfer  and  commitment  as  hereinbe- 
fore provided,  then  notice  of  such  application  for  transfer  and  com- 
mitment must  also  be  served  upon  the  warden,  superintendent  or 
keeper  of  the  institution  where  the  said  child  is  undergoing  im- 
prisonment, or  upon  the  official  or  officials  holding  jurisdiction  over 
him  while  he  is  at  liberty  from  such  institution  upon  parole. 
(Last  par.  of  subd.  added  by  L.  1912,  ch.  169,  and  amended  by  L. 
1917,  ch.  430,  in  effect  May  9,  1917.) 

6.  No  child  actually  or  apparently  under  sixteen  years  of  age 
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shall  smoke  or  in  any  way  use  any  cigar,  cigarette  or  tobacco  in 
any  form  whatsoever  in  any  public  street,  place  or  resort.  A 
violation  of  this  subdivision  shall  be  a  misdemeanor,  and  shall  be 
punished  by  a  fine  not  exceeding  ten  dollars  and  not  less  than  two 
dollars  for  each  offense. 

7.  All  children  actually  or  apparently  under  the  age  of  sixteen 
who  desert  their  homes  without  good  or  sufficient  cause,  or  keep 
company  with  dissolute,  immoral  or  vicious  persons,  shall  be 
deemed  disorderly  children.  Those  actually  or  apparently  under 
the  like  age  who  are  not  susceptible  of  proper  restraint  or  control 
by  their  parents,  guardians,  or  lawful  custodians,  or  who  are 
habitually  disobedient  to  their  reasonable  and  lawful  commands, 
shall  be  deemed  ungovernable  children.  A  disorderly  or  ungov- 
ernable child  may  be  dealt  with  as  provided  in  the  fifth  subdivision 
of  this  section. 

8.  Any  magistrate  having  criminal  jurisdiction  may  commit, 
temporarily,  to  an  institution  authorized  by  law  to  receive  children 
on  final  commitment,  and  to  have  compensation  therefor  from 
the  city  or  county  authorities,  any  child  under  the  age  of  sixteen 
years,  who  is  held  for  trial  on  a  criminal  charge ;  and  may,  in  like 
manner,  so  commit  any  such  child  held  as  a  witness  to  appear  on 
the  trial  of  any  criminal  case ;  which  institution  shall  thereupon 
receive  the  same,  and  be  entitled  to  the  like  compensation  propor- 
tionally therefor  as  on  final  commitment,  but  subject  to  the  order 
of  the  court  as  to  the  time  of  detention  and  discharge  of  the  child. 
Any  such  child  convicted  of  any  misdemeanor  shall  be  finally  com- 
mitted to  some  such  institution,  and  not  to  any  prison  or  jail,  or 
penitentiary,  longer  than  is  necessary  for  its  transfer  thereto.  No 
child  under  restraint  or  conviction,  actually  or  apparently  under 
the  age  of  sixteen  years,  shall  be  placed  in  any  prison  or  place  of 
confinement,  or  in  any  court-room,  or  in  any  vehicle  for  transporta- 
tion in  company  with  adults  charged  with  or  convicted  of  crime. 

9.  Whenever  any  child  is  brought  before  any  court  or  magis- 
trate, to  be  dealt  with  under  any  of  the  subdivisions  of  this  sec- 
tion, instead  of  committing  such  child  to  confinement  in  any 
institution,  the  court  or  magistrate  may  place  such  child  under 
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the  custody  of  a  probation  or  parole  officer,  and  at  any  time  within 
one  year  thereafter  such  court  or  magistrate,  may  issue  a  warrant 
for  such  child,  and  after  giving  such  child  an  opportunity  to  be 
heard,  may  make  the  commitment  which  could  have  been  made  in 
the  first  instance  as  aforesaid.  The  foregoing  provision  shall  not 
apply  to  a  children's  court  created  by  special  enactment  in  cities 
of  the  first  class  but  this  exception  shall  not  be  construed  as  taking 
away  or  limiting  any  jurisdiction  now  possessed  by  such  children's 
courts.  If  at  any  time  during  the  proceedings  it  shall  seem  to  the 
magistrate  that  any  child  brought  before  him  under  any  of  the 
subdivisions  of  this  section,  appears  to  be  feeble-minded,  he  may 
cause  the  child  to  be  examined  by  two  physicians  of  at  least  five 
years'  experience  in  the  treatment  of  mental  disease,  and  on  the 
written  statement  of  the  two  examining  physicians  that  in  their 
opinion  the  child  is  feeble-minded,  he  may  commit  him  to  a  public 
institution  for  the  feeble-minded,  and  such  child  shall  be  detained 
therein  until  duly  discharged  by  direction  of  the  board  of  mana- 
gers thereof.  (Amended  by  L.  1915,  ch.  480.  In  effect  .Sept.  1, 
1915.) 

Derivation:  Penal  Code,  §  291,  as  amended  L.  1884,  ch.  46,  §  5;  subd.  5, 
as  amended  L.  1886,  ch.  31,  §  4,  and  L.  1888,  ch.  145,  §  6;  subd.  6,  as 
amended  L.  1S92,  ch.  217,  §  1;  subd.  7,  added  L.  1890,  ch.  417,  §  1;  subd.  8, 
added  L.  1903,  ch.  50,  §  1;  subd.  9,  added  L.  1905,  ch.  655,  §  3.  For  re- 
mainder of  section  291  of  the  Penal  Code,  see  §  487,  post. 

People  ex  rel.  Hoey  v.  Supt.  House  of  Refuge  (1860),  Sup.  Ct.,  Apr.,  1860, 
SIS.  opinion;  Matter  of  Williamson  (1867),  Sup.  Ct.,  3  Abb.  Pr.  (N.  S.) 
244;  People  ex  rel.  Tweed  v.  Liscomb  (1875),  60  N.  Y.  559,  rev'g  3  Hun,  760, 
6  Th.  &  C.  658;  Matter  of  Haller  (1877),  12  Hun,  131,  3  Abb.  N.  C.  65;  Cow- 
ley V.  People  (1880),  83  N.  Y.  464,  aff'g  21  Hun,  415,  8  Abb.  N.  C.  1;  People 
ex  rel.  McCarthy  v.  French  (1881),  25  Hun,  111;  People  ex.  rel.  Coreado  v. 
Catholic  Protectory,  Sup.  Ct.  Chambers,  Lawrence  J.,  Maroh  27,  1882;  Matter 
of  Wright  (1883),  29  Hun,  357;  People  v.  Maschke  (1884),  2  N.  Y.  Cr.  16S; 
Matter  of  Larson  (1884).  31  Hun,  539;  People  ex  rel.  Newby  v.  N.  Y.  S.  P.  C. 
C,  Report  of  Hon.  Nelson  J.  Waterbury,  Referee,  confirmed  by  Sup.  Ct.,  Sp. 
Term,  Donahue,  J.,  Daily  Reg.,  March  27,  1884;  Matter  of  Allegi,  Sup.  Ct. 
Chambers,  Bartlett,  J.,  Daily  Reg.,  August  22,  1884;  Matter  of  Cohen,  Daily 
Reg.,  Dec.  26,  1884;  People  ex  rel.  Perkerson  v.  Sisters  of  the  Order  of  St. 
Dominick  (1885),  34  Hun,  463,  2  N.  Y.  Cr.  528,  1  How.  Pr.  (N.  S.)  132; 
People  ex  rel.  Downey  v.  Dains  (1885),  38  Hun,  43;  Matter  of  Averlino,  An- 
drews, J.,  Daily  Reg.,  Mar.  10,  1885;  Matter  of  Barry,  Daily  Reg.,  March  10, 
Z885;  Matter  of  Moffit,  Daily  Reg.,  May  4,  1886;  Matter  of  Maloney  (18S9), 
51  Hun,  372,  4  N.  Y.  Supp.  428,  6  N.  Y.  Cr.  248;  People  ex  rel.  Brown  v. 
Carpenter  (1890),  123  N.  Y.  640;  People  ex  rel.  Zeese  v.  Masten  (1894),  79 
Hun,  583,  29  N.  Y.  Supp.  891;  People  ex  rel.  Plot  v.  Poly  (1896),  17  Misc. 
162,  40  N.  Y.  Supp.  990;  People  v.  Giles  (1897),  152  N.  Y.  136,  rev'g  12  App. 
Div.  495,  42  N.  Y.  Supp.  749;  People  ex  rel.  James  v.  N.  Y.  S.  P.  C.  C. 
(1S07),  19  Misc.  561,  44  N.  Y.  Supp.  1098,  12  N.  Y.  Cr.  86;  Matter  of  Lau- 
b'-ntrficht.  N.  Y.  L.  J.,  Sept.  28,  1897;  Matter  of  Braffett  (1899),  27  Miso. 
3z9.  57  N.  Y.  Supp.  890;  Matter  of  Knowaclt  (1899),  158  N.  Y.  482,  aff'g  20 
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App.  Div.  827,  52  N.  Y.  Supp.  1144;  People  ex  rel.  Amato  t.  House  of  Good 
Shepherd  (1899),  29  Misc.  466,  60  ST.  Y.  Supp.  771,  14  N.  Y.  Cr.  304;  Matter 
of  Cohn  (1899),  28  Misc.  658,  59  N.  Y.  Supp.  1028;  People  ex  rel.  Horton  T. 
Fuller  (1899),  41  App.  Div.  404,  58  N.  Y.  Supp.  835;  People  ex  rel.  Aikens 
V.  State  Industrial  School  (1900),  33  Misc.  396,  67  N.  Y.  Supp.  674,  15  N.  Y. 
Cr.  278;  Matter  of  New  York  Juvenile  Asylum,  N.  Y.  L.  J.,  May  8,  1900; 
People  ex  rel.  Dunlap  v.  New  York  Juvenile  Asylum  (1901),  58  App.  Div. 
133,  68  N.  Y.  Supp.  656;  People  v.  Hines  (1901),  57  App.  Div.  419,  68  N.  Y. 
Supp.  276;  People  v.  Angie  (1902),  74  App.  Div.  542,  77  N.  Y.  Supp.  832; 
People  ex  rel.  Tully  v.  Fallon  (1902),  73  App.  Div.  471,  77  N.  Y.  Supp.  292; 
People  ex  rel.  Bolt  v.  Society  (1905),  48  Misc.  175,  95  N.  Y.  Supp.  250; 
People  V.  O'Neill  (1907),  117  App.  Div.  827,  102  N.  Y.  Supp.  988;  see  also 
People  V.  Baker,  3  N.  Y.  Supp.  530;  Matter  of  Baker,  11  How.  Pr.  418,  425; 
People  V.  Brown,  23  Wend.  47;  Matter  of  Coughlin,  62  How.  Pr.  34;  People  v. 
Degnen,  6  Abb.  Pr.  (N.  S.)  87,  54  Barb.  105;  Matter  of  Diss  Debar,  3  N.  Y. 
Bupp.  667;  Matter  of  Donahue,  1  Abb.  N.  C.  1 ;  People  v.  Duffy,  5  Barb.  205; 
People  ex  rel.  Eck  v.  American  Guardian  Society,  1  How.  Pr.  (N.  S.)  137; 
Matter  of  Forsyth,  66  How.  Pr.  180;  People  v.  The  Keeper,  etc.,  37  How. 
Pr.  494;  People  ex  rel.  Day  v.  Mount  Magdalen  School  of  Industry,  28  N.  y. 
St.  254,  7  N.  Y.  Supp.  737;  Matter  of  Moses,  13  Abb.  N.  C.  1 ;  Matter  of 
Nichols,  19  Abb.  N.  C.  138,  4  N.  Y.  St.  659;  Matter  of  Roach,  Gen.  Term,  18 
Week.  Dig.  514;  People  ex  rel.  Roddy  v.  N.  Y.  Juvenile  Asylum,  12  Abb.  Pr. 
92;  People  v.  The  Superintendent,  etc.,  8  Abb.  Pr.  (N.  S.)  112;  Com.  v. 
Allen,  15  B.  Monr.  1;  Com.  v.  Harvey,  16  B.  Monr.  1. 

§  487.  Children's  courts. 

All  cases  involving  the  commitment  or  trial  of  children,  actually 
or  apparently  under  the  age  of  sixteen  years,  for  any  violation 
of  law,  in  any  court  shaM  be  heard  and  determined  by  such  court, 
at  suitable  times  to  be  designated  therefor  by  it,  separate  and 
apart  from  the  trial  of  other  criminal  cases,  of  which  session  a 
separate  docket  and  record  shall  be  kept.  All  such  cases  shall, 
so  far  as  practicable,  be  heard  and  determined  in  a  separate  court 
room  to  be  knov^n  as  the  children's  court  and  to  be  used  exclusively 
for  the  examination  and  trial  of  children,  actually  or  apparently 
under  the  age  of  sixteen  years,  charged  with  any  offense.  And 
all  such  cases  and  cases  of  offenses  by,  or  against  the  person  of, 
a  child  under  the  age  of  sixteen  years  shall  have  preference  over 
all  other  cases,  before  all  magistrates  and  in  all  courts  and  tri- 
bunals in  this  state  both  civil  and  criminal;  and  where  a  child 
is  committed  or  detained  as  a  witness  in  any  case  such  case  shall 
be  brought  to  trial  or  otherwise  disposed  of  without  delay,  whether 
the  defendant  be  in  custody  or  enlarged  on  bail. 

DarlvatloB:  Penal  Code,  §  291(7),  added  L.  1892,  ch.  217,  J  2  and 
anumded  L.  1896,  ch.  410,  §  1;  L.  1903,  ch.  331,  {  1,  For  remainder  of  'p«n»l 
Coda  291(7),  iM  {  486,  ant«. 
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§  488.  Sending  messenger  boys  to  certain  places. 
A  corporation  or  person  employing  messenger  boys  who : 

1.  Knowingly  places  or  permits  to  remain  in  a  disorderly  house, 
or  in  an  unlicensed  saloon,  inn,  tavern  or  other  unlicensed  place 
where  malt  or  spirituous  liquors  or  wines  are  sold,  any  instru- 
ment or  device  by  which  communication  may  be  had  between  such 
disorderly  house,  saloon,  inn,  tavern  or  unlicensed  place,  and  any 
oiBce  or  place  of  business  of  such  corporation  or  prison ;  or, 

2.  Knowingly  sends  or  permits  any  person  to  send  any  mes- 
senger boy  to  any  disorderly  house,  unlicensed  saloon,  inn,  tavern, 
or  other  unlicensed  place,  where  malt  or  spirituous  liquors  or 
wines  are  sold,  on  any  errand  or  business  whatsoever  except  to 
deliver  telegrams  at  the  door  of  such  house. 

Is  guilty  of  a  misdemeanor,  and  incurs  a  penalty  of  fifty  dollars 
to  be  recovered  by  the  district  attorney. 

Derivation:   Penal  Code,  §  292a,,  added  L.  1893,  ch.  692,  §  2. 

§  489.  Furnishing  minors  in  reformatories  with  tobacco 
regulated. 

A  person  or  officer  who  sells  or  gives  any  cigar,  cigarette,  snuff 
or  tobacco  in  any  of  its  forms  to  any  minor  undergoing  confine- 
ment or  sentence  in  any  reformatory,  penitentiary  or  house  of 
refuge  in  this  state,  except  by  the  authority  of  the  managers  of 
such  institutions,  is  guilty  of  a  misdemeanor.  (Amended  by  L. 
1917,  ch.  263,  in  effect  April  25,  1917.) 

Derivation:   L.  1897,  eh.  256,  §  1. 

§  490.  Duty  of  officers. 

A  constable  or  police  officer  must,  and  any  agent  or  officer  of 
any  incorporated  society  for  the  prevention  of  cruelty  to  children 
may  arrest  and  bring  before  a  court  or  magistrate  having  juris- 
diction, any  person  offending  against  any  of  the  provisions  of  this 
article  and  any  minor  coming  within  any  of  the  descriptions  of 
children  mentioned  in  section  four  hundred  and  eighty-five,  four 
hundred  and  eighty-six,  or  in  four  hundred  and  eighty-seven. 
Such  constable,  police  officer  or  agent  may  interfere  to  prevent 
the  perpetration  in  his  presence  of  any  act  forbidden  by  this 
article. 

A  person  who  obstructs  or  interferes  with  any  officer  or  agent 
of  such  society  in  the  exercise  of  his  authority  under  this  article 
is  guilty  of  a  misdemeanor. 

Derivation:  Part  Penal  Code,  §  293,  as  amended  L.  1888,  ch.  415,  §  7. 
For  remainder  of  section,  see  §  491,  post. 

Regents  of  Univ.  of  Maryland  v.  Williams,  9  Gill  &  Johns.  388;  Matter  of 
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Corinne,  Daily  Reg.,  Dec.  16,  1881;  People  v.  Strickland,  13  Abb.  N. 
C.  473;  DaviB  v.  Society,  etc.,  16  Abb.  Pr.  (N.  S.)  73;  People  ex 
rel.  Newby  v.  N.  Y.  S.  P.  C.  C,  Daily  Reg.,  Mar.  27,  1881; 
People  ex  rel.  James  v.  N.  Y.  Society  (1897),  19  Misc.  561,  44  N.  Y. 
Supp.  1098,  12  N.  Y.  Cr.  86;  People  v.  Angle  (1902),  74  App.  Div.  541,  77 
N.  Y.  Supp.  832;  People  ex  rel.  State  Board,  etc.,  v.  N.  Y.  Society,  etc. 
(1899),  161  N.  Y.  233,  rev'g  42  App.  Div.  83,  58  N.  Y.  Supp.  953;  People  ex 
rel.  N.  Y.  S.  P.  C.  C.  v.  Gilmore  (1882),  88  N.  Y.  626,  rev'g  26  Hun,  1. 

§  491.  Fines  to  be  paid  to  society  for  prevention  of  cruelty  to 
children. 

All  fines,  penalties  and  forfeitures  imposed  or  collected  for  a  viola- 
tion of  the  provisions  of  this  cliapter,  or  of  any  act  relating  to,  or 
affecting  children,  now  in  force  or  hereafter  passed,  must  be  paid  on 
demand  to  the  incorporated  society  for  the  prevention  of  cruelty  to 
children  in  every  case  where  the  prosecution  shall  be  instituted  or  con- 
ducted by  such  a  society ;  and  any  such  payment  heretofore  made  to  any 
such  society  may  be  retained  bv  it. 

Derivation  ■     Part  of  Penal  CoUp.  §  293,  as  amended  L.  1888,  cli.  415,  §  1. 
For  remainder  of  section,  see  §  -1''.'0,  «.',■,'('. 
See  Penal  Law,  section  490. 

§  492.  Concealing  birth  of  a  child. 

A  person  who  endeavors  to  conceal  the  birth  of  a  child,  by  any 
disposition  of  the  dead  body  of  the  child,  whether  the  child  died  before 
or  after  its  birth,  is  guilty  of  a  misdemeanor. 

Derivation :    Penal  Code',  §  296. 

§  493.  Taking  apprentice  without  consent  of  guardian. 

A  person  who  takes  an  apprentice  without  having  first  obtained  the 
consent  of  his  legal  guardian  or  unless  a  written  agreement  has  been 
entered  into  as  prescribed  by  law,  is  guilty  of  a  misdemeanor. 

Derivation :    Penal  Code,  §  293b,  added  L.  1893,  ch.  692,  §  2. 

§  494.  Endangering  morals  of  child;  summons;  probation; 
bond;  jurisdiction. 

1.  A  parent,  guardian  or  other  person  having  custody  of  a  child 
actually  or  apparently  under  sixteen  years  of  age,  who  omits  to  exer- 
cise reasonable  diligence  in  the  control  of  such  child  to  prevent  such 
child  from  becoming  guilty  of  juvenile  delinquency  as  defined  by  stat- 
ute, or  from  becoming  adjudged  by  a  children's  court  in  need  of  the 
care  and  protection  of  the  state  as  defined  by  statute,  or  who  permits 
such  a  child  to  associate  with  vicious,  immoral  or  criminal  persons,  or 
to  grow  up  in  idleness,  or  to  beg  or  solicit  alms,  or  to  wander  about  the 
streets  of  any  city,  town  or  village  late  at  night  without  being  in  any 
lawful  business  or  occupation,  or  to  furnish  entertainment  for  gain 
upon  the  streets  or  in  any  public  place,  or  to  be  an  habitual  truant 
from  school,  or  to  habitually  wander  around  any  railroad  yard  or 
tracks,  to  enter  any  house  of  prostitution  or  assignation,  or  any  place 
where  gambling  is  carried  on,  or  any  gambling  device  is  operated,  or 
any  policy  shop,  or  to  enter  any  place  where  the  morals  of  such  child 
may  be  endangered  or  depraved  or  may  be  likely  to  be  impaired,  and 
any  such  person  or  any  other  person  who  knowingly  or  wilfully  is 
responsible  for,  encourages,  aids,  causes,  or  connives  at,  or  who  know- 
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ingly  or  wilfully  does  any  act  or  acts  to  produce,  promote  or  con- 
tribute to  the  conditions  which  cause  such  child  to  be  adjudged  guilty 
of  juvenile  delinquency,  or  to  be  in  need  of  the  care  and  protection  of 
the  state,  or  to  do  any  of  the  acts  hereinbefore  enumerated,  shall  be 
guilty  of  a  misdemeanor. 

2.  Any  magistrate  presiding  over  a  court  having  the  jurisdiction 
hereinafter  conferred  upon  it  may  upon  an  oral  or  written  complaint, 
or  upon  his  own  instance,  when  he  has  reason  to  believe  that  any 
parent  or  guardian  or  other  person  should  be  prosecuted  under  the  pro- 
visions of  this  act,  issue  a  summons  directed  to  such  parent,  guardian 
or  other  person  substantially  as  follows : 

IN"  THE  NAME  OP  THE  PEOPLE  OF  THE  STATE  OF  NEW 

YOEK: 
To 

You  are  hereby  summoned  to  appear  before 

court  at to  the  end  that  an  investigation  maji 

be  made  into  the  charge  that  you  have  contributed  to  or  are  re' 

sponsible  for of , 

(state  charge)  (name  of  child) 

and  upon  your  failure  to  appear  at  the  time  and  place  herein  men- 
tioned you  are  liable  to  a  fine  not  exceeding  twenty-five  dollars. 

Dated  at ,  this day  of ,  1910 


(Signed  by  magistrate.) 
Such  summons  may  be  served  by  a  police  officer  or  by  any  othet 
person  designated  by  the  magistrate,  and  if  the  person  summoned 
does  not  appear  such  failure  to  appear  shall  constitute  contempt,  and 
may  be  punishable  by  a  fine  not  exceeding  twenty-five  dollars.  The 
magistrate  may  issue  subpoenas  subject  to  the  same  penalties  for  dis- 
obedience thereof,  or  refusal  to  testify  thereunder,  as  provided  for  in 
the  code  of  civil  procedure.  Upon  the  return  of  the  summons  the 
magistrate  shall  inquire  into  the  subject-matter  of  the  charge.  When- 
ever during  the  investigation  the  magistrate  is  satisfied  from  sworn 
testimony  that  there  is  sufficient  cause  for  a  warrant  to  issue,  instead 
of  issuing  the  warrant,  if  he  deems  it  for  the  best  interest  of  the 
person  summoned  and  the  state,  upon  the  consent  of  the  person  sum- 
moned given  in  open  court,  the  magistrate  may  adjourn  the  investiga' 
tion  from  time  to  time  for  a  period  aggregating  not  more  than  one 
year  and  place  the  person  summoned  under  the  oversight  of  a  probation 
officer  during  the  adjournment,  or  may  cause  the  person  summoned 
to  give  a  bond  to  the  people  of  the  state  of  New  York,  for  not  to  ex- 
ceed one  year,  with  or  without  sureties,  in  such  sum  not  to  exceed  two 
hundred  and  fifty  dollars  as  he  may  direct.  The  probation  officer 
cannot  require  the  person  so  placed  under  his  oversight  to  do  more 
than  to  satisfy  inquiries  regarding  the  conduct  or  condition  of  the 
child,  or  regarding  the  conduct  or  condition  of  such  person  in  so  far 
as  it  relates  to  the  conduct  or  condition  of  the  child.  The  condition 
of  such  bond  shall  be  that  if  the  obligor  shall  exercise  reasonable  dili- 
gence during  the  time  fixed  in  the  bond,  which  cannot  exceed  the  period 
of  adjournment,  to  prevent  a  continuance  or  repetition  of  the  condi- 
tion, conduct,  act,  acts,  offense  or  offenses  of  such  child  as  was  the 
special  cause  of  the  investigation  and  if  charged  with  the  custody  of 
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the  child  also  to  exercise  reasonable  diligence  in  the  discipline  and  con- 
trol of  such  child,  and  appear  in  court  from  time  to  time  as  ordered, 
then  the  bond  shall  be  void,  otherwise  in  full  force  and  effect.  On 
the  adjourned  day  the  person  summoned  must  appear  in  court  and  if 
the  magistrate  is  satisfied  that  the  person  summoned  has  exercised 
reasonable  diligence  to  prevent  such  continuance  or  repetition  of  the 
condition,  conduct,  act,  acts,  offense  or  offenses  of  such  child,  and  if 
charged  with  the  custody  of  the  child  has  also  exercised  reasonable 
diligence  in  the  discipline  and  control  of  such  child  during  the  period 
of  adjournment  he  must  dismiss  the  proceeding  and  cancel  the  bond, 
if  any.  If  he  is  not  so  satisfied  he  must  either  issue  the  warrant,  or 
upon  the  consent  of  the  person  summoned  given  in  open  court  he  must 
continue  the  adjournment,  probationary  oversight  and  bond,  if  any,  but 
all  of  such  adjournments  cannot  exceed  one  year  from  the  date  of  the 
first  adjournment.  Nothing  herein  contained  shall  interfere  with  the 
right  of  a  magistrate  to  issue  the  warrant  in  the  first  instance  upon 
sworn  information,  or  at  the  close  of  the  investigation,  and  the  mag- 
istrate who  presides  at  the  investigation,  or  his  successor,  may  at  any 
time  during  the  adjournment,  upon  notice  to  the  person  summoned  to 
appear  and  show  cause,  revoke  and  cancel  the  adjournment  and  issue 
the  warrant. 

3.  Whenever  a  person  is  convicted  of  the  misdemeanor  hereinbefore 
defined  and  sentence  is  suspended  the  court  may  place  the  defendant 
upon  probation  for  a  period,  of  not  more  than  one  year ;  provided  that 
the  court  may  cause  the  defendant  to  give  a  bond  to  the  people  of  the 
state  of  New  York,  with  or  without  sureties,  in  a  sum  not  to  exceed 
five  hundred  dollars.  The  condition  of  such  bond  shall  be  that  if  the 
obligor  shall  exercise  reasonable  diligence  during  the  time  fixed  in  the 
bond,  which  cannot  exceed  one  year,  to  prevent  a  continuance  or  repeti- ' 
tion  of  the  condition,  conduct,  act,  acts,  offense  or  offenses  of  such  child 
which  was  the  cause  of  defendant's  prosecution,  and  if  charged  with 
the  custody  of  the  child  also  to  exercise  reasonable  diligence  in  the 
discipline  and  control  of  such  child  and  appear  in  court  from  time  to 
time  as  ordered,  then  such  bond  shall  be  null  and  void,  otherwise  in 
full  force  and  effect.  The  magistrate  who  presided  at  the  trial,  or  his 
successor,  if  he  is  satisfied  that  the  defendant  has  violated  the  terms 
and  conditions  of  probation  and  bond,  if  any,  may  at  any  time  revoke 
and  cancel  the  suspension  of  sentence  and  probation  and  impose 
sentence. 

4.  The  prosecution  of  all  bonds  given  during  an  adjournment  of  an 
investigation  or  after  conviction  herein  shall  be  upon  the  order  of  the 
magistrate  who  presided  at  the  investigation  or  trial,  or  his  successor, 
and  all  money  collected  on  such  bonds  shall  in  the  discretion  of  such 
magistrate  be  deposited  in  the  office  of  the  county  treasurer  to  be  ex- 
pended under  the  orders  of  the  magistrate  or  his  successor  for  the 
benefit  of  the  child  or  children  in  whose  interest  such  bond  is  given. 

5.  Original  and  exclusive  jurisdiction  of  all  proceedings,  investiga- 
tions and  trials  instituted  under  this  act  is  limited  to  courts  of  special 
sessions,  police  and  city  courts  presided  over  by  magistrates  who  hold 
or  are  assigned  to  children's  courts,  except  in  the  city  of  New  York, 
where  the  jurisdiction  is  hereby  conferred  upon  and  shall  be  exercised 
by  the  city  magistrates.  (Added  by  L.  1910,  eh.  699,  in  effect  June 
25,  1910.) 
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ARTICLE  4<l. 

OIVIZ.  RIGHTS. 

Ssonoir  610.  Forfeiture  of  o£Sce  and  suspenaion  of  ciril  righia. 
511.  Consequence  of  sentence  to  imprisonment  for  life. 
612.  Forfeiture  of  property  on  conviction  abolished. 

513.  Innkeepers    and   carriers    refusing   to    receive    guests    and    pas- 

sengers. 

514.  Protecting  civil  and  public  rights. 

515.  Discrimination  against  person  or  class  in  price  for  admiiaion. 
616.  Return  of  photographs  of  prisoners  after  unsuccessful  proaeen- 

tion  of  criminal  action. 
517.  Discrimination  against  United  States  uniform. 

I  510.  Forfeiture  of  office  and  suspension  of  civil  rights. 

A  sentence  of  imprisonment  in  a  state  prison  for  any  term  lees 
than  for  life,  forfeits  all  the  public  offices,  and  suspends,  during 
the  term  of  the  sentence,  all  the  civil  rights,  and  all  private  trusts, 
authority,  or  powers  of,  or  held  by,  the  person  sentenced. 

DeriTmtiom:     Penal  Code,  §  707. 

Bowleg  V.  Haberman  (1884),  95  N.  Y.  246;  Avery  v.  Everett  (1888),  110 
N.  Y.  317,  6  Am.  St.  Rep.  386,  1  L.  R.  A.  264,  aff'g  36  Hun,  6;  People  v. 
Meakim  (1892),  133  N.  Y.  214,  aff'g  61  Hun,  327,  15  N.  Y.  Supp.  917,  8  N.  Y. 
Cr.  308;  La  Chappelle  v.  Burpee  (1893),  69  Hun,  436,  23  N.  Y.  Supp.  453; 
Matter  of  Guden  (1902),  171  N.  Y.  529,  aff'g  71  App.  Div.  422,  reVg  37  Misc. 
398,  75  N.  Y.  Supp.  786;  see  also  Miller  v.  Pinkie,  1  Park  Cr.  374;  Davis  v. 
Duffie,  8  Brosw.  617,  4  Abb.  Pr.   (N.  S.)   478. 

§  511.  Consequence  of  sentence  to  imprisonment  for  life. 
A   person    sentenced   to   imprisonment   for  life    is    thereafter 
deemed  civilly  dead. 

Derivatioa:     Penal  Code,  §  708. 

Avery  v.  Everett  (1888),  110  N.  Y.  317,  6  Am.  St.  Rep.  368,  1  L.  R.  A.  264, 
aff'g  36  Hun,  6;  Trust  Co.  of  America  v.  State  Deposit  Co.  (1907),  187  N.  Y. 
178,  184,  aff'g  109  App.  Div.  065,  96  N.  Y.  Supp.  585;  and  see  In  re  Don- 
nelly's Estate  (Cal.),  58  Pac.  61. 

§  512.  Forfeiture  of  property  on  conviction  abolished. 

A  conviction  of  a  person  for  any  crime  does  not  work  a  for- 
feiture of  any  property,  real  or  personal,  or  of  any  right  or  in- 
terest theiain.     All  forfei^res  to  the  people  of  the  state,  in  tlia 
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nature  of  deodands,  or  in  a  caae  of  suicide,  or  where  a  person  flees 
from  jutice,  are  abolished. 

Derivation:     Penal  Code,  §  710. 

People  V.  Hawker  (1897),  14  App.  Div.  188,  43  N.  Y.  Supp.  616,  rev'd  152 

N.  Y.  234,  aflf'd  170  U.  S.  189. 

§  513.  Innkeepers  and  carriers  refusing  to  receive  guests  and 

passengers. 

A  person,  who,  either  on  his  own  account  or  as  agent  or  officer 
of  a  corporation,  carries  on  business  as  innkeeper,  or  as  common 
carrier  of  passengers,  and  refuses,  without  just  cause  or  excuse, 
to  receive  and  entertain  any  guest,  or  to  receive  and  carry  any 
passenger,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  381. 

People  V.  Drum  (1908),  127  App.  Div.  242. 

§  514.  Protecting  civil  and  public  rights. 

A  person  who: 

1.  Excludes  a  citizen  of  this  state,  oy  reason  of  race,  color,  creed 
or  previous  condition  of  servitude,  from  any  public  employment  or 
from  the  equal  enjoyment  of  any  accommodation,  facility  or  priv- 
ilege furnished  by  innkeepers  or  common  carriers,  or  by  owners, 
managers  or  lessees  of  theatres  or  other  places  of  amusement,  or 
by  teachers  and  officers  of  common  schools  and  public  institutions 
of  learning,  or  by  cemetery  associations ;   or, 

2.  Denies  or  aids  or  incites  another  to  deny  to  any  other  person 
because  of  race,  creed  or  color,  public  employment  or  the  full 
enjoyment  of  any  of  the  accommodations,  advantages,  facilities 
and  privileges  of  any  hotel,  inn,  tavern,  restaurant,  public  convey- 
ance on  land  or  water,  theatre  or  other  place  of  public  resort  or 
amusement. 

Is  guilty  of  a  misdemeanor,  punishable  by  fine  of  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars.  (Amended  by 
L.  1918,  ch.  380,  in  effect  Sept.  1,  1918.) 

Derivation:     Penal  Code,  §  383,  as  amended  L.  1893,  eh.  692,  §  1. 

People  v.  King  (1886),  110  N.  Y.  420,  1  L.  E.  A.  293,  6  Am.  St.  Kep.  389, 
afif'g  42  Hun  186;  Stay  v.  Du  Bois  (1893),  74  Hun  134,  26  N.  Y.  Supp.  240; 
Cremore  v.  Huber  ( 1897) ,  18  App.  Div.  231,  45  N.  Y.  Supp.  947 ;  People  ex  rel. 
Cisco  V.  School  Board  (1899),  161  N.  Y.  598,  48  L.  R.  A.  113,  aff'g  44  App. 
Div.  469,  61  N.  Y.  Supp.  330;  Burks  v.  Bosso  (1903),  81  App.  Div.  530,  81 
N.  Y.  Supp.  384;  People  ex  rel.  Burnham  v.  Flynn  (1907),  189  N.  Y.  180,  21 
N.  Y.  Cr.  451,  114  App.  Div.  578,  100  N.  Y.  Supp.  31,  rev'g  49  Misc.  328,  99 
N.  Y.  Supp.  198. 
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§  515.  Discrimination  against  person  or  ciass  in  price  for  ad- 
mission. 

If  a  person  who  owns,  occupies,  manages  or  controls  a  building, 
park,  inclosure  or  other  place,  opens  the  same  to  the  public  gen- 
erally at  stated  periods  or  otherwise,  he  shall  not  discriminate 
against  any  person  or  class  of  persons  in  the  price  charged  for 
admission  thereto.  A  person  violating  the  provisions  of  this  s^-c- 
tion  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  383a,  added  L.  1899,  ch.  724,  §  1. 

§  516.  Return  of  photographs  of  prisoners  after  unsuccessful 
prosecution  of  criminal  action. 

Upon  the  determination  of  a  criminal  action  or  proceeding 
against  a  person,  in  favor  of  such  person,  every  photograph  of 
such  person  and  photographic  plate  or  proof  taken  or  made  of  such 
poi-son  while  such  action  or  proceeding  is  pending  by  direction  or 
authority  of  any  police  officer,  peace  officer  or  any  member  of  any 
police  department,  and  all  duplicates  and  copies  thereof  shall  bo 
returned  on  demand  to  such  person  by  the  police  officer,  peace 
officer  or  member  of  any  police  department  having  any  such 
photograph,  photographic  plate  or  proof,  copy  or  duplicate  in  his 
possrssion  or  under  his  control;  and  such  police  officer,  peace 
officer  or  member  of  any  police  department  failing  to  comply  with 
the  requirements  hereof,  shall  be  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  379a,  added  L.  19C7,  ch.  626,  §  1. 
People  ex  rel.  Gow  v.  Bingham  (1907),  57  Misc.  66,  107  N.  Y.  Supp.  1011, 
21  N.  Y.  Cr.  566. 

§  517.  Discrimination  against  United  States  uniform. 

A  person  who  excludes  from  the  equal  enjoyment  of  any  ac- 
commodation, facility  or  privilege  furnished  by  innkeepers  or 
comimon  carriers,  or  by  owners,  managers  or  lessees  of  theatres 
or  other  places  of  amusement  or  resort,  any  person  lawfully 
wearing  the  uniform  of  the  army,  navy,  marine  corps  or  revenue 
cutter  service  of  the  United  States,  because  of  that  uniform,  is 
guilty  of  a  misdemeanor.  (Added  by  L.  1911,  ch,  410,  in  effect 
Sept.  1,  1911.) 
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ARTICLE  48. 

COERCION. 

BaonoN  530.  Coercing  another  person  a  misdemeanor. 

531.  Coercion  by  employers. 

532.  Compelling  woman  to  marry. 

533.  No  conviction  on  certain  testimony. 

§  530.  Coercing  another  person  a  misdemeanor. 

A  person  who  with  a  view  to  compel  another  person  to  do  or  to 
abstain  from  doing  an  act  which  such  other  person  has  a  legal 
right  to  do  or  to  abstain  from  doing,  wrongfully  and  unlawfully, 

1.  Uses  violence  or  inflicts  injury  upon  such  other  person  or  his 
family,  or  a  member  thereof,  or  upon  his  property  or  threatens 
such  violence  or  injury;  or, 

2.  Deprives  any  such  person  of  any  tool,  implement  or  clothing 
or  hinders  him  in  the  use  thereof;  or, 

3.  Uses  or  attempts  the  intimidation  of  such  person  by  threats 
or  force. 

Is  guilty  of  a  misdemeanor. 

Derivation:     Fenal  Code,  §  653,  as  amended  L.  1882,  ch.  384,  |  1. 
People  V.  Lenhardt  (1886),  4  N.  Y.  Cr.  317;  see  also  People  v.  Crotty,  9  N. 
Y.  Supp.  938. 

§  531.  Coercion  by  employers. 

Any  person  or  employer  of  labor,  and  any  person  of  any  cor- 
poration on  behalf  of  such  corporation,  who  shall  hereafter  coerce 
or  compel  any  person,  employee,  laborer  or  mechanic,  to  enter 
into  an  agreement,  either  written  or  verbal  from  such  person, 
employee,  laborer  or  mechanic,  not  to  join  or  become  a  member 
of  any  labor  organization,  as  a  condition  of  such  person  securing 
employment,  or  continuing  in  .the  employment  of  any  such  person, 
employer  or  corporation,  shall  be  deemed  guilty  of  a  misdemeanor. 

The  pen'alty  for  such  misdemeanor  shall  be  imprisoned  in  a 
penal  institution  for  not  more  than  six  months,  or  by  a  fine  of  not 
more  than  two  hundred  dollars,  or  by  both  such  fine  and  im- 
pirisonment. 

Derlvatioa:     Penal  Code,  §  171a,  added  L.  1887,  ch.  688,  g  1. 
People  T.  Marcus  (1908),  186  N.  Y.  267,  aff'g  110  App.  Div.  22i,  2W»,  2S6, 
262,  97  N.  Y.  Supp.  322. 
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§  532.  Compelling  woman  to  marry. 

A  person  who  by  force,  menace  or  duress,  compels  a  woman 
against  her  will  to  marry  him,  or  to  marry  any  other  person,  or 
to  be  defiled,  is  punishable  by  imprisonment  for  a  term  not  ex- 
ceeding ten  years,  or  by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  both. 

DariTatlom:     Penal  Code,  §  281,  as  amended  L.  1892,  eh.  662,  S  H- 

§  533.  No  conviction  on  certain  testimony. 
No  conviction  can  be  had  for  compulsory  marriage  upon  the 
testimony  of  the  female  compelled,  unsupported  by  other  evidence. 

Derivatiom:  Part  of  Penal  Code,  S  283,  as  amended  L.  1886,  eh.  663,  |  1. 
For  remainder  of  section,  gee  Penal  Law,  f  S  71,  201S. 
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ARTICLE  50. 

coioniNicATioir. 

Section  550.  Sending  letter,  when  deemed  complete. 

551.  Sending  threatening  letters. 

552.  Divulging  contents  of  telegraphic  or  telephonic  messages. 

553.  Opening  or  publishing  a  letter,  telegram  or  private  paper. 

§  550.  Sending  letter,  when  deemed  complete. 

In  the  various  cases,  in  which  the  sending  of  a  letter  is  made 
criminal  by  this  chapter,  the  offense  is  deemed  complete  from 
the  time  when  such  letter  is  deposited  in  any  po.=t-office  or  other 
place,  or  delivered  to  any  person,  with  intent  that  it  shall  be  for- 
warded. And  the  party  may  be  indicted  and  tried  in  any  county 
wherein  such  letter  is  so  deposited  or  delivered,  or  in  which  it  is 
received  by  the  person  to  whom  it  is  addressed. 

Derivation:     Penal  Code,   S   '-83. 

§  551.  Sending  threatening  letters. 

A  person  who,  knowing  the  contents  thereof,  sends,  delivers,  or 
in  any  manner  causes  to  be  sent  or  received  any  letter  or  other 
writing  threatening  to  do  any  unlawful  injury  to  the  person  or 
property  of  another,  or  any  person  who  shall  knowingly  send  or 
deliver  or  shall  make  and  for  the  purpose  of  being  delivered  or 
sent,  shall  part  with  the  possession  of  any  letter,  postal  card  or 
writing  with  or  without  a  name  subscribed  thereto  or  signed  with 
a  fictitious  name  or  with  any  letter,  mark  or  other  designation, 
with  intent  thereby  to  cause  annoyance  to  any  person,  or  any  per- 
son who  shall  send,  deliver,  mail,  or  in  any  manner  cause  to  be 
sent,  delivered  or  mailed  any  paper  or  document  simulating  or 
intended  to  simulate  a  summons,  complaint,  writ  or  court  process 
of  any  kind,  is  guilty  of  misdemeanor.     (Amended  by  L.  1917, 

ch.  348,  in  effect  Sept.  1,  1917.) 

Derivation:   Penal  Code,  §  559,  as  amended  L.  1891,  ch.  120,  §  1. 

Foley  V.  Xavier  (1905),  104  App.  Div.  1,  2,  93  N.  Y.  Supp.  289;  People  v. 
Wiekes  (1906),  112  App.  Div.  39,  98  N.  Y.  Supp.  163;  Bigga  v.  People,  8 
Barb.  547;  People  v.  Cadman,  57  Cal.  562;  see  also  Hartmett  v.  Plumbers' 
Supplies  Assn.,  169  Mass.  229;  People  v.  Loveless,  29  N.  Y.  L.  J.  365,  84  N.  Y. 
Supp.   1115. 

§  552.  Divulging  contents  of  telegraphic  or  telephonic  mes- 
sages. 

A  person  who : 

1.  Wrongfully  obtains,  or  attempts  to  obtain,  any  knowledge  of 
a  telegraphic  or  a  telephonic  message  by  connivance  with  a  clerk, 


Art.  60]  COMMUmCATION  [§  553 

operator,  messenger,  or  other  employee  of  a  telegraph  or  telephone 

company;  or, 

2.  Being  such  clerk,  operator,  messenger  or  other  employee, 
wilfully  derulges  to  anyone  but  the  persons  for  whom  it  was  in- 
tended, the  contents  or  the  natuire  thereof  of  a  telegraphic  or 
telephonic  message  or  dispatch  intrusted  to  him  for  the  trans- 
mission or  delivery,  or  of  which  contents  he  may  in  any  manner 
become  possessed,  or  occupying  such  position  in  a  telegraph  oflSice 
shall  wilfully  refuse  or  neglect  duly  to  tranaanit  or  deliver  mefr 
sages  received  at  such  office,  except  when  such  telegraphic  or 
telephonic  message  or  dispatch  is  in  aid  of  or  used  to  abet  or 
carry  on  any  unlawful  business  or  traffic,  or  to  perpetrate  any 
criminal  offense,  and  when  it  shall  appear  that  any  offense  at  law 
or  unlawful  business  or  traffic  is  being  carried  on  or  conducted 
in  whole  or  in  part  by  means  of  a  telegraphic  or  telephonic  mesi- 
sage  or  dispatch,  it  shall  be  the  duty  of  any  corporation  or  em- 
ployee having  knowledge  of  the  same,  to  withhold  such  dispatch 
from  delivery,  and  to  further  furnish  to  any  public  officer  whose 
duty  it  is  to  prosecute  any  offense  at  law  so  aided  and  abetted, 
all  information  in  their  possession,  relating  to  said  unlawful  busi- 
ness or  traffic;  and  to  further  assist  in  the  identification  of  any 
person  aiding  or  abetting  in  or  conducting  any  such  unlawful 
business  or  traffic;  and  any  violation  of  this  section,  or  refusal 
or  neglect  to  furnish  information  as  provided  hereinbefore,  is 
punishable  by  a  fine  of  not  more  than  one  thousand  dollars  or  by 
imprisonment  for  not  more  than  two  years,  or  by  both  such  fine 
and  imprisonment. 

Derivation:  Penal  Code,  §  641,  as  amended  L.  1896,  ch.  727,  {  1;  L. 
1901,  ch.  661,  §  1. 

§  553.  Opening  or  publishing  a  letter,  telegram  or  private 
paper. 

A  person  who  wilfully,  and  without  authority: 

1.  Opens  or  reads,  or  causes  to  be  opened  or  read,  a  sealed  letter, 
.telegram,  or  private  paper;  or, 

2.  Publishes  the  whole  or  any  portion  of  such  a  letter,  or 
telegram,  or  private  paper,  knowing  it  to  have  been  opened  or 
read  without  authority;  or, 

3.  Takes  a  letter,  telegram  or  private  paper,  belonging  to  aa- 
other,  or  a  copy  thereof,  and  publishes  the  whole  or  any  portion 
thereof;  or, 
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4.  Publishes  the  whole  or  any  portion  of  such  letter,  telegram, 
or  private  paper,  knowing  it  to  have  been  taken  or  copied  without 
authority;  or, 

5.  Publishes  or  causes  to  be  published,  or  connives  at  the  publi- 
cation of  any  letter,  telegram,  or  .private  paper  or  of  any  portion 
of  any  letter,  telegram,  or  private  paper  found  on,  or  among  the 
effects  of,  any  person  who  has  been  dangerously  wounded,  or  who 
has  committed  suicide,  or  who  has  died  suddenly,  or  who  has  beem 
found  dead,  unless  such  letter,  telegram,  or  private  paper  shall 
have  been  produced  pursuant  to  law  before  a  coroner  at  an  in- 
quest, and  the  publication  of  such  letter,  telegram,  or  private 
paper,  or  of  such  portion  of  such  letter,  telegram,  or  private  paper 
shall  have  been  declared  by  that  coroner  in  writing  to  be  neces- 
sary to  aid  in  the  discovery  of  a  crime,  or  of  the  identity  of  the 
wounded  or  deceased  person;  or, 

6.  Any  person  having  or  obtaining  access,  either  with  or  with- 
out the  consent  of  the  lawful  owner,  to  any  original  list,  com- 
pilation or  other  collection  of  the  names  of  customers  or  sub- 
scribers not  less  than  five  hundred  in  number,  or  to  any  other 
original  list,  compilation  or  other  collection  of  names  not  less 
than  five  hundred  in  number,  used  in  connection  with  any  lawful 
business  or  occupation  whatsoever,  and  who,  without  the  consent 
of  such  lawful  owner,  shall  take  possession  of  any  such  original 
list,  compilation,  or  other  collection,  or  any  part  thereof,  or  shall 
make  or  cause  to  be  made,  or  take  possession  of,  a  copy  or  dupli- 
cation thereof,  or  of  any  part  thereof,  or  who  shall  aid,  abet  or 
incite  any  other  person  to  take  or  to  copy  or  to  cause  to  be  copied 
or  taken,  any  such  list,  compilation  or  collection,  or  any  part 
thereof;  or, 

7.  Any  person  who  may  have  heretofore  obtained  or  may  here- 
after obtain  any  such  list,  compilation  or  other  collection  specified 
in  subdivision  six  hereof,  or  any  part  thereof,  or  any  copy  or 
duplication  of  such  list,  compilation  or  collection  or  any  part 
thereof,  or  the  information  contained  in  any  such  list,  compila- 
tion, collection  or  any  part  thereof,  and  who,  without  the  consent 
of  the  lawful  owner  of  the  original  of  any  such  list,  compilation 
or  collection,  and  with  notice  or  knowledge  of  his  rights,  may  all 
any  time  hereafter,  make  use  of  or  attempt  to  make  use  of  any 
such  list,  compilation  or  collection,  or  any  part  thereof,  or  of  any 
«»py  or  duplication  of  the  whole  or  any  part  thereof,  or  of  the 
information  contained  in  any  audi  list,  compilation,  collection  or 
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copy  or  duplication  or  any  part  thereof,  for  his  own  benefit  or 
advantage,  or  that  of  any  person  other  than  said  lawful  owner. 
Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  642,  as  amended  L.  1895,  eh.  287,  |  I;  li. 
1900,  eh.  688,  5  1 ;  L.  1905,  ch.  441,  S  1. 

McCormack  v.  Perry  (1888),  47  Hun,  72;  Withop  *  Holmes  Co.  v.  Boye« 
(1908),  61  Mise.  130;  see  also  United  States  t.  Hilbury,  29  Fed.  706. 
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ARTICLE  52. 

ooicpouNDiNG  cmifx:. 

BECTiOif  570.  Punishment  for  compounding  crime. 

571.  Conviction  of  primary  offender  not  necessary. 

§  570.  Punishment  for  compounding  crime. 

A  person  who  takes  money  or  other  property,  gratuity  or  reward, 
or  an  engagement  or  promise  therefor,  upon  an  agreement  or 
understanding,  express  or  implied,  to  compound  or  conceal  a  crime, 
or  a  violation  of  statute,  or  to  abstain  from,  discontinue,  or  delay, 
a  prosecution  therefor,  or  to  withhold  any  evidence  thereof,  ex- 
cept in  a  case  where  a  compromise  is  allowed  by  law,  is  guilty : 

1.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  five  years,  where  the  agreement  or  understand- 
ing relates  to  a  felony  punishable  by  death,  or  by  imprisonment 
in  a  state  prison  for  life; 

2.  Of  a  felony,  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  three  years,  where  the  agreement  or  under- 
standing relates  to  another  felony; 

3.  Of  a  misdemeanor,  punishable  by  imprisonment  in  a  county 
jail  for  not  more  than  one  year,  or  by  fine  of  not  more  than  two 
hundred  and  fifty  dollars,  or  both,  where  the  agreement  or  under- 
standing relates  to  a  misdemeanor,  or  to  a  violation  of  a  statute 
for  which  a  pecuniary  penalty  or  forfeiture  is  prescribed. 

Derivation:     Penal  Code,  §  125. 

Kissock  V.  House  (1880),  23  Hun,  35,  36;  Buck  v.  First  National  Bank,  27 
Mich.  293;  see  also  Daimouth  v.  Bennett,  15  Barb.  541;  Conderman  v.  Trench- 
ard,  58  Barb.  165;  Conderman  v.  Hicks,  3  Lans.  108;  People  v.  Bishop,  S 
Wend.  Ill;  Collins'  Case,  4  C.  H.  Rec.  139;  Gilmore's  Case,  2  C.  H.  Rec.  29; 
Plumer  v.  Smith,  5  N.  H.  553;  McMalion  v.  Smith,  47  Conn.  221,  36  Am. 
Rep.  67;  Peavce  v.  Wilsnn,  111  Pa.  ?■;.  1-!,  511  Am.  Rop.  243;  Jones  v.  Rice, 
18  Pick.  440;  Kier  v.  Lehman,  6  C.  B.  308;  Gardner  v.  Maxey,  9  B.  Mon.  90; 
Peed  V.  McKee,  42  Iowa,  649;  Kimbrough  v.  Lane,  11  Bush.  (Ky.)  556;  Clark 
v.  Ricker,  14  N.  H.  44;  Shaw  v.  Spooner,  9  N.  H.  197;  Shaw  v.  Reed,  30  Me. 
105;  Bowen  v.  Buck,  28  ft.  308;  Hinesborough  v.  Summer,  9  Vt.  23;  Com. 
V.  Johnson,  3  Cush.  454;  Fay  v.  Oatley,  6  Wis.  42;  Halcomb  v.  Stimpson,  8 
Vt.  141;  Price  v.  Summers,  2  Southard,  578;  Robinson  v.  Crenshaw,  2  Stew. 
&,  Port.  276;  Maurer  v.  Mitchell,  9  Watts  *  Serg.  69;  Bothwell  v.  Brown,  51 
111.  234;  Plumer  v.  Smith,  5  X.  H.  553;  Com.  v.  Pease,  16  Mass.  91;  Bell  v. 
Wood,  1  Bay  (S.  C.)  244;  Hineaburg  v.  Bummer,  9  Vt.  23;  Rag.  v.  Burgess, 
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16  Q.  B.  Div.  141,  15  Cox  C.  C.  779,  36  Eng.  Rep.  662;  Reg.  r.  BurgMs,  16  Q. 
B.  DiT.  141,  15  Cox  C.  C.  779,  36  Eng.  Rep.  662. 

§  571.  Conviction  of  primary  offender  not  necessary. 

Upon  the  trial  of  an  indictment  for  compounding  a  crime,  it  is 
not  necessary  to  prove  that  any  person  has  been  convicted  of  the 
crime  or  violation  of  statute,  in  relation  to  which  an  agreement 
or  understanding  herein  prohibited  was  made. 

Derivation:     Penal  Code,  §   126. 
People  V.  Buckland,  13  Wend.  592, 
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ARTICLE  54. 

CONSPTRACY. 

Skotion  S80.  Definition  and  punishment  of  conspiraef. 

581.  Conspiracies  against  peace  of  the  state. 

582.  Pnnishable  conspiracies. 
683.  Overt  act,  when  necessary. 

§  580.  Definition  and  punishment  of  conspiracy. 

If  two  or  mar©  persons  conspire : 

1.  To  commit  a  crime;  or, 

2.  Falsely  and  maliciously  to  indict  another  for  a  crime,  or  to 
procure  another  to  he  complained  of  or  arrested  for  a  crime;  or, 

3.  Falsely  to  institute  or  maintain  an  action  or  special  proceed- 
ing; or, 

4.  To  cheat  and  defraud  another  out  of  property,  by  any  means 
which  are  in  themselves  criminal,  or  which,  if  executed,  would 
amount  to  a  cheat,  or  to  obtain  money  or  any  other  property  by 
false  pretenses;  or, 

5.  To  prevent  another  from  exercising  a  lawful  trade  or  calling, 
or  doing  any  other  lawful  act,  by  force,  threats,  intimidation,  or 
by  interfering  or  threatening  to  interfere  with  tools,  implements, 
or  property  belonging  to  or  used  by  another,  or  with  the  use  or 
employment  thereof;  or, 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public 
morals,  or  to  trade  or  commerce,  or  for  the  perversion  or  obstruc- 
tion of  justice,  or  of  the  due  administration  of  the  laws. 

Each  of  them  is  guilty  of  a  misdemeanor. 

DerlTation:     Penal  Cede,  §  168. 

Elkin  V.  People  (1863),  28  N.  Y.  177,  24  How.  Pr.  272;  Ormsby  v.  Peopla 
(1873),  53  N.  Y.  472;  Kelley  v.  People  (1874),  55  N.  Y.  565,  14  Am.  Rep. 
342,  aff'g  2  Th.  ft  C.  157;  People  ex  rel.  Lawrence  v.  Brady  (1874),  56  N.  Y. 
190;  People  v.  Powell  (1875),  63  N.  Y.  88,  aff'g  5  Hun,  169;  Adams  v.  People 
(1876),  9  Hun,  89;  People  v.  Lyon  (1883),  1  N.  Y.  Cr.  400,  99  N.  Y.  219; 
Buffalo  Lubricating  Oil  Co.  v.  Everest  (1883),  30  Hun,  586;  People  v.  Mur- 
phy (1886),  3  N.  Y.  Cr.  339;  People  v,  Bassford  (1886),  3  N.  Y.  Cr.  219; 
People  V.  Wilzig  (1886),  4  N.  Y.  Cr.  403;  People  v.  Kostka  (1886),  4  N.  Y. 
Cr.  429;  People  v.  Sharp  (1887),  46  Hun,  460,  5  N.  Y.  Cr.  389,  469;  People 
«x  rel.  Gill  v.  Smith  (1887),  6  N.  Y.  Cr.  609;  State  v.  Glidden  (1887),  6S 
Conn.  46,  3  Am.  St.  Rep.  23,  6  N.  Y.  Cr.  321;  People  v.  Pavlik  (1888),  7  N.  Y, 
Cr.  SO,  3  N.  Y.  Supp.  232;  People  r   Squire  (1888),  6  N.  Y.  Cr.  262,  20  A1>V 
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N.  C.  369;  People  ex  rel.  Gill  v.  Walsh  (1888),  6  N.  Y.  Cr.  292;  Crump  t. 
Com.  (1888),  84  Va.  927,  10  Am.  St.  Rep.  895,  6  N.  Y.  Cr.  342,  38  Alb.  L.  J. 
4;  Leonard  v.  Poole  (1889),  114  N.  Y.  377,  aflf'g  55  N.  Y.  Super.  213;  People 
T.  Everest  (1889),  51  Hun,  19,  25,  3  N.  Y.  Supp.  612;  People  v.  North  River 
Sugar  Refining  Co.  (sugar)  (1889),  54  Hun,  354,  aff'd  121  N.  Y.  582,  3  N.  Y. 
Supp.  401,  7  N.  Y.  406;  People  v.  Snaith  (1890),  57  Hun,  334,  10  N.  Y. 
Supp.  589;  People  v.  Flack  (1890),  125  N.  Y.  324,  8  N.  Y.  Cr.  88,  rev'g  57 
Hun,  48,  10  N.  Y.  Supp.  275;  Thomas  v.  Mut.  Protective  Union  (1890),  121 
N.  Y.  50,  rev'g  49  Hun,  171,  2  N.  Y.  Supp.  195;  People  v.  Kief  (1891),  126  N. 
Y.  661,  afif'g  58  Hun,  337,  11  N.  Y.  Supp.  926,  12  N.  Y.  Supp.  896;  Deuber 
Watch  Case  Co.  v.  Howard,  etc.,  Co.  (1893),  3  Misc.  585,  24  N.  Y.  Supp. 
647;  Reynolds  v.  Everett  (1893),  67  Hun,  294,  22  N.  Y.  Supp.  306;  People  v. 
Sheldon  (1893),  139  N.  Y.  251,  36  Am.  St.  Rep.  690,  23  L.  R.  A.  221,  aff'g 
66  Hun,  590,  21  N.  Y.  Supp.  859;  Drake  v.  Seibpld  (1894),  81  Hun,  178,  30  N. 
Y.  Supp.  697;  People  v.  McKane  (1894),  7  Misc.  478,  28  N.  Y.  Supp.  397; 
Davis  V.  Zimmerman  (1895),  91  Hun,  489,  36  N.  Y.  Supp.  303;  People  v. 
Duke  (1897),  19  Misc.  294,  44  N.  Y.  Supp.  336;  People  v.  Peckens  (1897), 
153  N.  Y.  576,  12  N.  Y.  Cr.  433,  aff'g  12  App.  Div.  626,  43  N.  Y.  Supp.  1160; 
Matthews  v.  Shankland  (1898),  25  Misc.  611,  56  N.  Y.  Supp.  123;  People  v. 
Van  Tassel  (1898),  156  N.  Y.  561,  aiT'g  26  App.  Div.  445,  50  N.  Y.  Supp.  53; 
People  V.  Willis  (1899),  158  N.  Y.  392,  aff'g  34  App.  Div.  203,  54  N.  Y.  S. 
642;  People  v.  Chandler  (1900),  54  App.  Div.  Ill,  15  N.  Y.  Cr.  165,  66  N.  Y. 
Supp.  391;  People  v.  Radt  (1900),  15  N.  Y.  Cr.  174,  71  N.  Y.  Supp.  846; 
People  V.  Peterson  (1901),  60  App.  Div.  118,  15  N.  Y.  Cr.  421,  69  N.  Y.  Supp. 
.941;  Nat.  Protective  Assoc,  v.  Gumming  (1902),  170  N.  Y.  315;  People  v. 
Goslin  (1902),  67  App.  Div.  18,  73  N.  Y.  Supp.  520,  6  N.  Y.  Cr.  257;  Park  & 
Sons  Co.  V.  National  Wholesale  Druggists  Assn.  (1903),  175  N.  Y.  1,  aff'g 
54  App.  Div.  223,  64  N.  Y.  Supp.  276,  66  N.  Y.  Supp.  615;  People  v.  Hummel 
1906),  49  Misc.  136,  98  N.  Y.  Supp.  713,  20  N.  Y.  Cr.  240,  119  App.  Div. 
153,  105  N.  Y.  Supp.  869;  People  v.  McFarlin  (1904),  43  Misc.  591,  89  N.  Y. 
Supp.  627,  18  N.  Y.  Cr.  414;  People  v.  Weichers  (1904),  94  App.  Div.  19,  87 
N.  Y.  Supp.  897,  18  N.  Y.  Cr.  351,  aff'd  179  N.  Y.  459;  People  v.  Rathbun 
(1904),  44  Misc.  93,  89  N.  Y.  Supp.  746,  18  N.  Y.  Cr.  461;  Kellogg  v.  Sowerby 
(1907),  190  N.  Y.  370,  rev'g  114  App.  Div.  916,  100  N.  Y.  Supp.  1123;  People 
ex  rel.  Burnham  v.  Flynn  (1907),  189  N.  Y.  180,  rev'g  114  App.  Div.  578,  49 
Misc.  328,  99  N.  Y.  Supp.  198;  People  v.  Klaw  (1907),  55  Misc.  72,  106  N.  Y. 
Supp.  341;  Russell  &  Sons  v.  Stampers  &  G.  L.  L.  U.  No.  22  (1907),  57  Misc. 
96,  107  N.  Y.  Supp.  303;  People  v.  Miles  (1908),  123  App.  Div.  862,  108  N.  Y. 
Supp.  510;  see  also  People  v.  Barrett,  1  Johns.  66;  People  v.  Chase,  16  Barb. 
495;  People  v.  Eckford,  7  Cow.  535;  Emmanuel's  Case,  6  City  Hall  Rec.  33; 
People  v.  Fisher,  14  Wend.  1,  28  Am.  Dec.  509  note;  Hitchcock's  Case,  6  City 
Hall  Rec.  43;  Lambert  v.  People,  9  Cow.  578;  Leggett  v.  Postley,  2  Paige,  599; 
Lewis'  Case,  5  City  Hall  Rec.  129;  Master  Stevedores'  Assn.  v.  Walsh,  2  Daly, 
1,  13;  People  v.  Mather,  4  Wend.  229;  Johnson  v.  Meinhardt,  61  How.  Pr.  168; 
People  v.  Melvin  Yates,  2  Wheel  Cr.  Cas.  269,  6  City  Hall  Rec.  35 ;  People  v. 
Olcott,  2  Johns.  Cas.  301 ;  Old  Dominion  Co.  v.  McKenna,  18  Abb.  N.  C.  262 ; 
Robbins'  Case,  4  City  Hall  Rec.  1 ;  Storm's  Case,  1  City  Hall  Rec.  169 ;  People 
T.  Trequeer,  1  Wheel.  Cr.  Cas.  142;  State  v.  Setter,  54  Conn.  461,  41  Alb.  L. 
J.  129,  14  Am.  St.  Rep.  121;  Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep.  320; 
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Carew  v.  Rutherford,  106  Mass.  1;  Walter  v.  Cronin,  107  Mass.  556;  People 
V.  Richards,  1  Mich.  216,  51  Am.  Dec.  75,  79,  note;  State  v.  Barnum,  15  N.  H. 
396;  State  v.  Donaldson,  32  N.  J.  L.  151;  State  v.  Stewart,  59  Vt.  273,  59 
Am.  Rep.  710;  People  v.  Miller,  22  Pac.  934;  Com.  v.  Hunt,  4  Mete,  111;  Noyes 
V.  State,  1  Crim.  L.  Mag.  215;  Duprey's  Mussel  Slough  Case,  5  Fed.  680; 
Reg.  V.  Rollins,  17  Ad.  &  El.  (N.  S.)  671;  Slaughter-House  Cases,  16  Wall.  36, 
116;  Bowen  v.  Hall,  2  Q.  B.  Div.  333,  337;  Gregory  v.  Duke,  etc.,  6  M.  &  G. 
205;  Gunther  v.  Astor,  4  J.  B.  Moore,  12;  Mogul  Co.  v.  MacGregor,  15  Q.  B. 
Div.  486;  Rafael  v.  Verein,  2  W.  Bl.  1055;  Lumby  v.  Gage,  2  El.  &  Bl.  216; 
Reg.  V.  Bauld,  15  Eng.  Rep.  316;  Tarston  v.  MeGalliter,  Peake,  106. 


§  581.  Conspiracies  against  peace  of  the  state. 

If  two  or  more  persons,  being  out  of  this  state,  conspire  to 
commit  any  act  against  the  peace  of  this  state,  the  commission  or 
attempted  commission  of  which,  within  this  state,  would  be  treason 
against  the  state,  they  are  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  ten  years. 

Derivation:     Penal  Code,  §   169. 

People  V.  McFarlin  (1904),  43  Misc.  593,  89  N.  Y.  Supp.  627,  18  N.  Y.  Or. 
414. 


§  582.  Punishable  conspiracies. 

No  conspiracy  is  punishable  criminally  unless  it  is  one  of  those 
enumerated  in  the  last  two  sections,  and  the  orderly  and  peaceable 
assembling  or  co-operation  of  persons  employed  in  any  calling, 
trade  or  handicraft  for  the  purpose  of  obtaining  an  advance  in  the 
rate  of  wages  oa*  compensation,  or  of  maintaining  such  rate,  is  not 
a  conspiracy.  Associations,  corporate  or  otherwise,  of  farmers, 
gardeners  or  dairymen,  including  livestock  farmers  and  fruit  grow- 
ers, engaged  in  making  collective  sales  or  marketing  for  its  mem- 
bers or  shareholders  of  farm,  orchard  or  dairy  products  produced 
by  its  members  or  shareholders  are  not  conspiracies.  Contracts, 
agreements,  arrangements  or  combinations  heretofore  or  hereafter 
made  by  such  associations  or  the  members,  officers  or  directors 
thereof  in  making  such  collective  sales  and  marketing  and  pre- 
scribing the  terms  and  conditions  thereof  are  not  conspiracies  and 
they  shall  not  be  construed  to  be  injurious  to  trade  or  commerce. 
(Amended  by  L.  1918,  ch.  491,  in  effect  May  6,  1918.) 

DerlTation:     Penal  Code,  §  170,  as  amended  L.  1882,  ch.  384,  §  1. 

People  ex  rel.  Gill  v.  Walsh   (1888),  6  N.  Y.  Cr.  292,  aff'g  5  N.  Y.  Cr. 
507;  People  v.  Barondess  (1891),  61  Hun  577,  8  N.  Y.  Cr.  234,  rev'd  133  N.  Y. 
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649,  8  N.  Y.  Or.  376,  16  N.  Y.  Supp.  436;  Davis  Machine  Co.  v.  Eobinson 
(1903),  41  Misc.  333,  84  N.  Y.  Supp.  837;  People  v.  McFarlin  (1904),  43 
Misc.  594,  89  N.  Y.  Supp.  527,  18  N.  Y.  Cr.  414;  Jacobs  v.  Cohen  (1905),  183 
N.  Y.  212,  rev'g  99  App.  Div.  481,  90  N.  Y.  Supp.  854;  see  also  Master  Steve- 
dores' Assn.  V.  Welsh,  2  Daly  1;  Rogers  v.  Evarts,  17  N.  Y.  Supp.  264;  Zeig- 
ler  V.  Nolan,  2  City  Ct.  Rep.  54. 

§  583.  Overt  act,  when  necessary. 

JSTo  agreement  except  to  commit  a  felony  upon  the  person  of 
another,  or  to  commit  arson  or  burglary,  amounts  to  a  conspiracy, 
unless  some  act  beside  such  agreement  be  done  to  effect  the  object 
thereof,  by  one  or  more  of  the  parties  to  such  agreement. 

Derivation:     Penal  Code,  §  171. 

People  v.  Flack  (1890),  125  N.  Y.  324,  43  Alb.  L.  J.  64;  People  v.  Brickner 
(1891),  8  N.  Y.  Cr.  217,-  15  N.  Y.  Supp.  528;  Reynolds  v.  Everett  (1893),  67 
Hun  304,  22  N.  Y.  Supp.  306;  People  v.  Sheldon  (1893),  139  N.  Y.  251,  aff'g 
66  Hun  590,  21  2Sr.  Y.  Supp.  859;  People  v.  Willis  (1899),  158  N.  Y.  395,  14 
N.  Y.  Cr.  72,  aff'g  34  App.  Div.  203,  54  N.  Y.  Supp.  642;  People  v.  Petersen 
(1901),  60  App.  Div.  120,  69  N.  Y.  Supp.  941;  People  v.  Wiechers  (1904),  94 
App.  Div.  19,  87  N.  Y.  Supp.  897,  18  Crim.  Rep.  354,  aff'd  179  N.  Y.  459; 
People  V.  Eathbun  (1904),  44  Misc.  91,  89  N.  Y.  Supp.  746,  18  Crim.  Rep. 
461;  Green  v.  Davies  (1905),  100  App.  Div.  359,  91  N.  Y.  Supp.  470;  People 
V.  Summerfield  (1905),  48  Misc.  246,  96  N.  Y.  Supp.  502,  19  Crim.  Rep,  507; 
People  ex  rel.  Burnham  v.  Flynn  (1906),  114  App.  Div.  580,  100  N.  Y.  Supp. 
31;  People  v.  Klaw  (1907),  55  Misc.  72,  106  N.  Y.  Supp.  341,  21  Crim.  Rep. 
355;  People  v.  Miles  (1908),  123  App.  Div.  873,  108  N.  Y.  Supp.  510;  see  also 
People  V.  Chase,  16  Barb.  495;  People  v.  Murray,  95  N.  Y.  Supp.  107;  People 
V.  Squire,  20  Abb.  N.  C.  375. 

§  584.  Witnesses'  privileges. 

No  person  shall  be  excused  from  attending  and  testifying,  or  pro- 
ducing any  books,  papers  or  other  documents  before  any  court, 
magistrate,  or  referee,  upon  any  investigation,  proceeding  or  trial, 
for  a  violation  of  any  of  the  provisions  of  this  article,  upon  the 
ground  or  for  the  reason  that  the  testimony  or  evidence,  document- 
ary or  otherwise,  required  of  him  may  tend  to  convict  him  of  a 
crime  or  to  subject  him  to  a  penalty  or  for  forfeiture;  but  no  per- 
son shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter  or  thing  concerning 
which  he  may  so  testify  or  produce  evidence,  documentary  or 
otherwise,  and  no  testimony  so  given  or  produced  shall  be  received 
against  him  upon  any  criminal  investigation,  proceeding  or  trial. 
(Added  by  L.  1910,  ch.  395,  in  effect  June  6,  1910.) 
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ARTICLE  56. 

CONTEMPT   OF   COTTRT. 

8M3TION  600.  Criminal  contempt. 

601.  Puniabment  for  criminal  contempt. 

602.  Indictment  for  contempt. 

§  600.  Criminal  contempt. 

A  person  who  commits  a  contempt  of  court,  of  any  one  of  the 
following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  beha,vior,  committed 
during  the  sitting  of  the  court,  in  its  immediate  view  and  presence 
and  directly  tending  to  interrupt  its  proceelings  or  to  impair  the 
respect  due  to  its  authority; 

2.  Behavior  of  the  like  character,  committed  in  the  presence  of 
a  referee  or  referees,  while  actually  engaged  in  a  trial  or  hearing, 
pursuant  to  the  order  of  the  court,  or  in  the  presence  of  a  jury, 
while  actually  sitting  for  the  trial  of  a  cause,  or  upon  an  inquest 
or  other  proceeding  authorized  by  law; 

3.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  the  proceedings  of  a  court,  jury,  or  referee; 

4.  Wilful  disobedience  to  the  lawful  process  or  other  mandate 
of  a  court; 

5.  Eesistauce  wilfully  offered  to  its  lawful  process  or  other 
mandate ; 

6.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  witness, 
or,  after  being  sworn,  to  answer  any  legal  and  proper  interroga- 
tory; 

7.  Publication  of  a  false  or  grossly  inaccurate  report  of  its  pro- 
ceedings. But  no  person  can  be  punished  as  provided  in  this  sec- 
tion, for  publishing  a  true,  full,  and  fair  report  of  a  trial,  argu- 
ment, decision,  or  other  proceeding  had  in  court. 

DerlTatlom:     Penal  Code,  §   143. 

Matter  of  Hackley  (1861),  24  N  Y.  74,  12  Abb.  160,  21  How.  64;  People 
T.  Albany,  etc.,  R.  Co.  (1862),  20  How.  Pr.  358,  aff'd  24  N.  Y.  261,  37  Barb. 
216;  People  t.  Fancher  (1874),  2  Hun,  226;  Loop  v.  Gould  (1879),  17  Hun, 
£86;  People  ex  rel.  Sherwin  v.  Mead  ( 1882),  28  Hun,  227,  92  N.  Y.  415;  People 
T.  Hovey  (1883),  29  Hun,  382,  92  N.  Y.  664;  Sherwin  v.  People  (1885),  100 
N,  Y.  861,  3  N.  Y.  Cr.  624;   People  ez  rel.  Munsell  v.  Oyer  and  Terminer 
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(1886),  101  N.  Y.  246,  ♦  N.  Y.  O.  70,  3  How.  Pr.  (N.  8.)  413,  rev'g  36  Hun, 
277;  King  t.  Plynn  (1886),  37  Hun,  329;  People  ex  rel.  JoneB  t.  Davidson 
(1885),  35  Hun,  471;  People  v.  Sharp  (1887),  45  Hun,  493,  107  N.  Y.  427; 
Matter  of  Choate  (1890),  56  Hun,  351,  1  N.  Y.  Or.  1,  41  Alb.  L.  J.  287;  Peo- 
ple T.  Meakim  (1892),  133  N.  Y.  225,  8  N.  Y.  Cr.  414,  308,  15  N.  Y.  Supp. 
917,  21  N.  Y.  Supp.  1103;  People  ex  rel.  Taylor  v.  Forbes  (1894),  143  N.  Y. 
219,  rev'g  77  Hun,  612,  28  N.  Y.  Supp.  1123;  People  ex  rel.  Barnes  v.  Ct.  of 
SesB.  (1895),  147  N.  Y.  290,  rev'g  82  Hun,  242,  31  N.  Y.  Supp.  373;  People 
ex  rel.  Lewisohn  v.  O'Brien  (1902),  39  Misc.  458,  80  N.  Y.  Supp.  198,  rev'd 
81  App.  Div.  51,  80  N.  Y.  Supp.  816,  aff'd  176  N.  Y.  253;  People  ex  rel.  Lewi- 
sohn V.  General  Sessions  (1904),  179  N.  Y.  594,  aff'g  96  App.  Div.  201,  89  N. 
Y.  Supp.  364;  Chappell  v.  Chappell  (1906),  116  App.  Div.  574,  101  N.  Y. 
Supp.  846;  People  v.  Blake  (1907),  121  App.  Div.  619,  106  N.  Y.  Supp.  319; 
see  also  Weeks  v.  Smith,  3  Abb.  Pr.  211;  Conover  v.  Wood,  5  Abb.  Pr.  84; 
People  V.  Marston,  18  Abb.  Pr.  257;  Bergh's  Case,  16  Abb.  Pr.  (N.  S.)  268; 
People  V.  Court  of  0.  and  T.,  27  How.  14;  Bowen  v.  Hunter,  45  How.  193; 
Clapp  V.  Lathrop,  23  How.  Pr.  423;  People  ex  rel.  Valieste  v.  Dyckman,  24 
How.  Pr.  222;  Clark  v.  Brooks,  26  How.  Pr.  254;  People  v.  Hefferman,  38 
How.  Pr.  402;  Klungman's  Case,  49  How.  Pr.  484;  Matter  of  Griffin,  1  N.  Y. 
Supp.  7;  Matter  of  Watson,  3  Lans.  408;  Baker  v.  State,  82  Ga.  776,  14  Am. 
St.  Rep.  192;  Baker  v.  State,  4  L.  R.  A.  128,  11  Crim.  L.  Mag.  635;  Bernard 
V.  Leo,  7  Daily  Reg.  1069,  1213;  Bradley  v.  State,  111  Ga.  168,  36  S.  E.  630, 
60  L.  R.  A.  691,  78  Am.  St.  Rep.  157;  Carter  v.  Com.,  98  Va.  791,  32  S.  E. 
780,  46  L.  R.  A.  301;  Cheadle  v.  State,  110  Ind.  301,  59  Am.  Rep.  199;  Matter 
of  Cheeseman,  49  N.  J.  137,  60  Am.  Rep.  596;  Cuddy's  Case,  131  U.  S.  33; 
State  V.  Frew,  24  W.  Va.  416,  49  Am.  Rep.  257;  Matter  of  Gannon,  11  Pac. 
240;  Hale  v.  State,  55  Ohio  St.  210,  45  N.  E.  199,  36  L.  R.  A.  254,  60  Am.  St. 
Rep.  691;  Hill  v.  Crandall,  52  111.  70;  Ormian  v.  State,  24  Tex.  App.  495; 
Matter  of  Percy,  2  Daly,  530;  Matter  of  Savin,  131  U.  S.  267;  Sharon  v.  Hill, 
24  Fed.  726;  Smith  v.  Speed,  11  Okla.  95,  55  L.  R.  A.  402;  Matter  of  Terry, 
128  U.  S.  289;  Warner  v.  State,  12  Lea,  52;  Watson  v.  People,  11  Colo.  4; 
Matter  of  Johnson,  20  Q.  B.  Div.  68,  38  Eng.  Rep.  600;  Plating  Co.  v.  Farqu- 
karson,  17  Ch.  Div.  49,  37  Eng.  Rep.  163. 

§  601.  Punishment  for  criminal  contempt. 
A  criminal  act  is  not  the  less  punishable  as  a  crime,  became 
it  is  also  declared  to  be  punishable  as  a  contempt  of  court. 

DerlTatlom:     Penal  Code,  §  680. 

People  ex  rel.  Sherwin  v.  Mead  (1883),  92  N.  Y.  415,  aflf'g  28  Hun,  227; 
People  ex  rel.  McDonald  v.  Keeler  (1885),  99  N.  Y.  476,  rev'g  32  Hun,  663; 
People  ex  rel.  Lewisohn  v.  Wyatt  (1902),  39  Misc.  456,  80  N.  Y.  Supp.  198, 
rev'd  81  App.  Div.  61,  80  N.  Y.  Supp.  816,  aff'd  176  N.  Y.  263;  see  alio 
Bagan  v.  Lynch,  3  Civ.  Pro.  236. 
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§  602.  Indictment  for  contempt. 

Punishment  for  a  contempt,  as  prescribed  in  article  nineteen 
of  the  judiciary  law,  does  not  bar  an  indictment  for  the  same 
offense ;  but  where  a  person  who  has  been  so  punished  is  convicted 
on  such  an  indictment,  the  court,  in  sentencing  him,  must  take 
into  consideration  the  previous  punishment. 

Derivation:     Code  of  Civil  Proc,  §  13. 
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ARTICLE  58 


CONVICTION. 


Shotion  610.  Prisoner  indicted  may  be  convicted  of  lesser  crime,  or  attempt. 
611.  No  conviction  on  unsupported  testimony  in  certain  eases. 


§  610.  Prisoner  indicted  may  be  convicted  of  lesser  crime,  or 
attempt. 

Upon  the  trial  of  an  indictment,  the  prisoner  may  be  convicted 
of  the  crime  charged  therein,  or  of  a  lesser  degree  of  the  same 
crime,  or  of  an  attempt  to  commit  the  crime  so  charged,  or  of  an 
attempt  to  commit  a  leaser  degree  of  the  same  crime. 

Derivation:     Penal  Code,  §  35. 

People  V.  Thompson  (1869),  41  N.  Y.  1;  Keefe  v.  People  (1869),  40  N.  Y. 
348,  7  Abb.  (N.  S.)  76;  EulofF  v.  People  (1871),  11  Abb.  (N.  S.)  245,  45  N. 
Y.  213,  aff'g  5  Lans.  261;  Murphy  v.  People  (1874),  3  Hun,  114;  Cox  v.  Peo- 
ple (1880),  80  N.  Y.  500,  aff'g  19  Hun,  430;  Sindram  v.  People  (1882),  88 
N.  Y.  196,  aff'd  1  N.  Y.  Or.  448;  People  v.  MoTameney  (1883),  30  Hun,  505, 
1  N.  Y.  Or.  437,  66  How.  Pr.  70,  13  Abb.  N.  C.  55;  People  v.  McDonnell 
(1883),  1  N.  Y.  Cr.  366,  92  N.  Y.  657;  People  v.  Petmeeky  (1884),  2  N.  Y. 
Cr.  452;  People  v.  Sullivan  (1885),  4  N.  Y.  Cr.  193;  People  v.  McCallam 
(1885),  3  N.  Y.  Cr.  189;  People  v.  Palmer  (1887),  5  N.  Y.  Cr.  101,  43  Hun, 
406;  People  v.  Dartmore  (1888),  48  Hun,  321,  2  N.  Y.  Supp.  310;  People  v. 
Willson  (1888),  109  N.  Y.  347;  People  v.  Giblin  (1889),  115  N.  Y.  196; 
People  V.  O'Connell  (ie91),  60  Hun,  113,  14  N.  Y.  Supp.  486;  People  ex  rel. 
Young  V.  Stout  (1894),  81  Hun,  338,  30  N.  Y.  Supp.  89k;  People  v.  Brockett 
(1895),  85  Hun,  138,  32  N.  Y.  Supp.  511;  People  v.  Mills  (1904),  91  App. 
Div.  333,  86  N.  Y.  Supp.  529,  18  N.  Y.  Cr.  127;  People  v.  Jaffe  (1906),  185 
N.  Y.  497,  19  N.  Y.  Cr.  281,  rev'g  112  App.  Div.  516,  98  N.  Y.  Supp.  486; 
Matter  of  Bartholomew  (1907),  106  App.  Div.  371,  374,  94  N.  Y.  Supp.  512, 
19  N.  Y.  Cr.  570;  People  v.  Stacey  (1907),  119  App.  Div.  743,  104  N.  Y.  Supp. 
615;  see  also  People  v.  Didieu,  17  How.  Pr.  224;  People  v.  Lawton,  56  Barb. 
126;  People  v.  Lohman,  2  Barb.  216;  Kevins  v.  People,  61  Barb.  307;  People 
».  Long,  2  Edm.  Sel.  Cas.  129. 
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§  611.  No  conviction  on  unsupported  testimony  in  certain 
cases. 

[Repealed  by  L.  1909,  ot.  524.  In  effect  May  27,  1909.  Sea 
|§  71,  533,  2013,  2177J 
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ARTICLE  60. 

OOmnCT  MADE  GOODS. 

Baonoir  820.  Unlawful  dealing  in  convict  made  goods. 

§  620.  Unlawful  dealing  in  convict  made  goods. 
A  person  who: 

1.  Sells  or  exposes  for  sale  convict  made  goods,  wares  or  mer- 
chandise, without  a  license  therefor,  or  having  such  license  does 
not  transmit  to  the  secretary  of  state  the  statement  required  by 
article  thirteen  of  the  labor  law ;  or, 

2.  Sells,  offers  for  sale,  or  has  in  his  possession  for  sale  any 
such  convict  made  goods,  wares  or  merchandise  without  the  brand, 
mark  or  label  required  by  article  thirteen  of  the  labor  law;  or 

3.  Removes  or  defaces  or  in  any  way  alters  such  brand,  mark 
or  label. 

Is  guilty  of  a  misdemeanor,  and  upon  conviction  therefor  shaU 
be  punished  by  a  fine  of  not  more  than  one  thousand  nor  less  than 
one  hundred  dollars,  or  by  imprisonment  for  not  less  than  ten 
days  or  by  both  such  fine  and  imprisonment. 

Derivation:  Penal  Code,  §  384b,  added  L.  1893.  ch.  692,  §  2,  and 
amended  L.  1894,  ch.  698,  i  5;  L.  1896,  ch.  931,  §  5 ;  L.  1897,  eh.  416,  §  1. 

People  T.  Hawkins  (1898),  157  N.  Y.  1,  42  L.  R.  A.  490,  68  Am.  St.  Rep. 
736,  aff'g  20  App.  Div.  494,  47  N.  Y.  Supp.  56;  People  ex  rel.  Treat  v.  Coler 
(1901),  166  N.  Y.  144,  aff'g  56  App.  Div.  459,  68  N.  Y.  Supp.  767;  People  v. 
Lochner  (1903),  177  N.  Y.  146,  rev'd  197  U.  S.,  aff'g  73  App.  Div.  120^ 
76  N.  Y.  Supp.  396. 
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ARTICLE  62. 

CONVICTS. 

Section  640.  Convict  protected  by  law. 

641.  Importing  foreign  convict. 

642.  Master  of  vessel  bringing  foreign  conviet. 

643.  Creditor  of  convict. 

644.  Convict  voting. 

§  640.  Convict  protected  by  law. 

A  convict  sentenced  to  imprisonment  is  under  the  protection 
of  the  law,  and  any  injury  to  his  person,  not  authorized  by  law, 
is  punishable  in  the  same  manner  as  if  he  were  not  sentenced  or 
convicted. 

Derivation:     Penal  Code,  §   709. 

Alamango  v.  Supervisors  (1881),  25  Hun,  551. 

§  641.  Importing  foreign  convict. 

An  owner,  master  or  commander  of  any  vessel  arriving  from  a 
foreign  country,  who  knowingly  lands  or  permits  to  land  at  any 
port,  city,  harbor,  or  place  within  this  state,  any  passenger,  sea- 
man or  other  person  who  is  a  foreign  convict  of  any  crime  which, 
if  committed  within  this  state,  would  be  punishable  therein,  with- 
out giving  notice  thereof  to  the  mayor  of  such  city,  or  o4iier  prin- 
cipal municipal  officer  of  such  port  or  place,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,   §   153. 

§  642.  Master  of  vessel  bringing  foreign  convict. 

A  person,  being  the  master  or  commander  of  any  vessel,  or  boat, 
arriving  from  a  foreign  country,  who  knowingly  brings  into  this 
state  a  person  who  has  been,  or  is  a  foreign  convict  of  any  offense, 
which  if  committed  in  this  state  would  be  punishable  therein,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  440. 

§  643.  Creditor  of  convict. 

A  person  injuned  by  the  commission  of  a  felony,  for  which  the 
offender  is  sentenced  to  imprisonmeiit  in  a  state  prison,  is  deemed 
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the  creditor  of  the  offender,  and  of  his  estate  after  his  death,  within 
the  provisions  of  the  statutes  relating  thereto. 

The  damages  sustained  by  the  person  injured  by  the  felonious 
act,  may  be  asceirtained  in  an  action  brought  for  that  purpose  by 
him  against  the  trustees  of  the  esilate  of  the  offender,  appointed 
under  the  provisions  of  the  statutes,  or  the  executor  or  adminis- 
trator of  the  offender's  estate. 

Derlvationi     Penal  Code,  SS  716-717. 

Mairs  v.  Railroad  Co.  (1903),  176  N.  Y.  413,  aff'g  73  App.  Div.  266,  76  N. 
Y.  Supp.  838. 

§  644.  Convict  voting. 

The  prohibition  to  vote  at  an  election,  contained  in  any  statute 
of  the  state,  shall  not  apply  to  a  person  heretofore  or  hereafter 
convicted  of  any  crime,  who  has  been  sentenced  or  committed 
therefor  to  one  of  the  houses  of  refuge,  or  other  reformatories 
organized  under  the  statutes  of  the  state. 

Derivation:    Penal  Code,  i  711. 

People  T.  Harrington  (1884),  16  Abb.  N.  C.  US,  1  How.  Pr.  (N.  &)  S7,  3 
M.  r.  Cr.  139,  141. 


127 


$§  660-e«l]  CORPORATIONS  [Art.  64 


ARTICLE  64. 

COKPOBATIOKB. 

BamoN  060.  Fraudi  in  the  organization  of  corporations. 

061.  Frauds  in  procuring  organization  of  corporation*. 

662.  Fraudulent  issue  of  stocks  and  bonds. 

663.  Acting  for  foreign  corporations  not  authorized  to  do  busineas  in 

this  state. 
064.  Misconduct  of  officers  and  directors  of  stock  corporations. 

665.  Misconduct  of  directors,  officers,  agents  and  employees  of  oor> 

porations. 

666.  Unlawful  use  of  certain  titles  in  connection  with  corporate  nam*. 

667.  Presumption  of  knowledge  of  corporate  condition  and  business 

and  of  assent  thereto  by  directors;   definitions. 

668.  Misconduct  at  corporate  elections. 

669.  Misconduct  of  officers  and  agents  of  pipe-line  corporations. 

670.  Misconduct  by  officers  and  directors  of  life  or  casualty  insurance 

corporations  upon  the  co-operative  or  assessment  plan  or  of 
fraternal  beneficiary  societies,  orders  or  associations. 

§  660.  Frauds  in  the  organization  of  corporations. 

A  iwrson  who: 

1.  Without  authority  subscribes  the  name  of  anotJier  to  or 
inserts  the  name  of  another  in  any  prospectus,  circular  or  othea: 
advertisement  or  announcement  of  any  corporation  or  joint-stock 
asaociation  existing  or  intended  to  be  formed,  with  intent  to 
permit  the  same  to  be  published,  and  thereby  to  lead  persons  t© 
believe  that  the  person  whose  name  is  so  subscribed  isi  an  officer, 
agent,  member  or  promoter  of  such  oorpcxration  or  association ;  vr, 

2.  Signs  the  name  of  a  fictitious  person  to  any  subscription  for 
or  agreement  to  take  stock  in  any  corporation,  existing  or  pro- 
posed; or, 

3.  Signs  to  any  such  subscription  or  agreement  the  name  of 
any  person,  knowing  that  such  person  does  not  intend  in  good 
faith  to  comply  with  the  terms  thereof,  or  under  any  understand- 
ing or  agreement,  that  the  terms  of  such  subscription  or  agree- 
ment are  not  to  be  complied  with  or  enforced. 

Is  guilty  of  a  misdemeanor. 
DeriTation:   Penal  Code,  §  590,  as  amended  L.  1892,  oh.  692,  §  1. 

§  661.  Frauds  in  procuring  organization  of  corporations. 

An  officer,  agent  or  clerk  of  a  corporation,  or  of  persons  propos- 
ing to  organize  a  corporation,  or  to  increase  the  capital  stock  of 
a  corporation,  who  knowingly  exhibits  a  false,  forged  or  altered 

138 


Art.  64]  OORPORATIONS  [§  «61 

book,  paper,  vouoher,  security  or  other  instrument  of  evidence  to 
any  public  officer  or  board  authorized  by  law  to  examine  the 
organization  of  such  corporation,  or  to  investigate  its  affairs,  or 
to  allovf  an  increase  of  its  capital,  with  intent  to  deceive  such 
officer  or  board  in  respect  thereto,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  ten  years. 

DerlTBtlont    Penal  Code,  §  692,  as  amended  L.  1892,  ch.  662,  {  20. 

People  V.  Helmer  (1898),  154  N.  Y.  696,  13  N.  Y.  Cr.  1;  People  r.  Hegeman 
(1907),  67  Misc.  296,  109  N.  Y.  Supp.  639. 

§  662.  Fraudulent  issue  of  stocks  and  bonds. 

An  officer,  agent  or  other  person  in  the  service  of  any  joint-stock 
company  or  corporation  formed  or  existing  under  the  laws  of 
this  state,  or  of  the  United  States  or  of  any  state  or  territory 
thereof,  or  of  any  foreign  government  or  country,  who  wilfully 
and  knowingly,  with  intent  to  defraud: 

1.  Sells,  pledges  or  issues,  or  causes  to  be  sold,  pledged  or 
issued,  or  signs  or  executes,  or  causesi  to  be  signed  or  executed 
with  intent  to  sell,  pledge  or  issue,  or  causes  to  be  sold,  pledged 
or  issued,  any  certificate  o^  instrument  purporting  to  be  a  cer- 
tificate or  evidence  of  the  ownership  of  any  share  or  shares  of 
such  company  or  corporation,  or  any  bond  or  evidence  of  debt,  or 
writing  purporting  to  be  a  bond  or  evidence  of  debt  of  such  com- 
pany or  corporation,  without  being  first  thereto  duly  authorized 
by  such  company  or  corporation,  or  contrary  to  the  charter  or 
laws  under  which  such  corporation  or  company  exisits,  or  in  excess 
of  the  power  of  such  company  or  corporation  or  of  the  limit 
imposed  by  law  or  otherwise  upon  its  power  to  create  or  issue 
stock  or  evidences  of  debt ;  or, 

2.  Reissues,  sells,  pledges  or  disposes  of,  or  causes  to  be  reis:- 
sued,  sold,  pledged  or  disposed  of,  any  surrendered  or  canceled 
certificates,  or  other  evidence  of  the  transfer  or  ownership  of  any 
such  share  or  shares, 

Is  punishable  by  imprisonment  for  a  term  not  exceeding  seven 
years,  or  by  a  fine  not  exceeding  three  thousand  dollars,  or  by 
both. 

Derivation:    Penal  Code,  $  591,  as  amended  L.  1882,  eh.  662,  f  19. 

People  T.  Hageman  (1907),  67  Misc.  296,  100  N.  Y.  Supp.  63*. 
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§  663.  Acting  for  foreign  corporations  not  authorized  to  do 
business  in  this  state. 

Any  person,  or  corporation,  who: 

1.  Acts  as  agent  or  representative  of  any  mortgage,  loan  or 
investment  corporation  or  building  and  mutual  loan  corporation 
or  association  or  co-operative  savings  and  loan  association  organ- 
ized outside  of  this  state,  v^hile  such  mortgage,  loan  or  investment 
corporation  or  building  and  mutual  loan  corporation  or  associa- 
tion or  co-operative  savings  and  loan  association  shall  not  be 
authorized  under  a  license  of  the  superintendent  of  banks  to  do 
business  in  this  state;  or, 

2.  Acts  as  agent  or  representative  in  this  state  of  a  foreign 
•corporation,  other  than  a  moneyed  corporation,  with  the  words 
"  trust,"  "  banli,"  "  banking,"  "  insurance,"  "  assurance,"  "  in- 
demnity," "  guarantee,"  "  guaranty,"  "  savings,"  "  investment," 
^'  loan,"  "  benefit,"  or  any  other  words  or  terms  indicating,  repre- 
senting or  holding  out  such  company  to  be  a  moneyed  corporation 
as  a  part  of  its  name  or  corporate  title,  or  who,  in  connection 
with  such  corporation  or  otherwise,  shall  put  forth  any  sign  con- 
taiuiug  said  name,  or  who  shall  advertise  or  publish  the  said 
company  as  doing  business  in  this  state,  directly  or  indirectly, 
through  agents  or  otherwise,  while  such  company  shall  not  be 
authorized  under  a  certificate  procured  from  the  secretary  of 
state  pursuant  to  section  fifteen  of  the  general  corporation  law  to 
do  business  in  this  state. 

Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  593,  as  amended  L.  1892,  ch.  692,  §  1 ;  L. 
1904,  ch.  489,  J  1;  L.  1908,  oh.  118. 

§  664.  Misconduct  of  officers  and  directors  of  stock  corpora- 
tions. 

A  director  of  a  stock  corporation,  who  concurs  in  any  vote  or 
act  of  the  directors  of  such  corporation,  or  any  of  them,  by  which 
it  is  intended: 

1.  To  make  a  dividend,  except  from  the  surplus  profits  arising 
from  the  business  of  the  corporation,  and  in  the  cases  and  manner 
allowed  by  law ;  or, 

2.  To  divide,  withdraw,  or  in  any  manner  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock  of  the  cor- 
poration; or  to  reduce  such  capital  stock  without  the  consent  of 
the  legislature;  or, 
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3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in 
payment  of  an  instalment  of  capital  stock  actually  called  in,  and 
required  to  be  paid,  or  with  intent  to  provide  the  means  of  mak- 
ing such  payment ;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt 
with  intent  to  enable  any  stockholder  to  withdraw  any  part  of 
the  money  paid  in  by  him  on  his  stock;  or, 

5.  To  apply  any  portion  of  the  funds  of  such  corporation, 
except  surplus  profits,  directly  or  indirectly,  to  the  purchase  of 
shares  of  its  own  stock. 

Is  guilty  of  a  misdemeanor. 

An  officer  or  director  of  a  stock  corporation  who: 

6.  Issues,  participates  in  issuing,  or  concurs  in  a  vote  to  issue 
any  increase  of  its  capital  stock  beyond  the  amount  of  the  capital 
stock  thereof,  duly  authorized  by  or  in  pursuance  of  law;  or, 

7.  Sells,  or  agrees  to  sell,  or  is  directly  or  indirectly  inter- 
ested in  the  sale  of  any  share  of  stock  of  such  corporation,  or  in 
any  agreement  to  sell  the  same,  unless  at  the  time  of  such  sale 
or  agreement  he  is  an  actual  ovnier  of  such  share, 

la  guilty  of  a  misdemeanor,  punishable  by  imprisonment  for 
not  less  than  six  months,  or  by  a  fine  not  exceeding  five  thousand 
dollars,  or  by  bofJi. 

Derivation:     Penal  Code,  §  594  and  §  610,  as  amended  L.  1892,  ch.  692, 

J  1. 

Berryman  v.  Bankers'  Life  Insurance  Co.    (1907),  117  App.  Dlv.  737,   102 

N.  Y.  Supp.  695. 

§  665.  Misconduct  of  directors,  officers,  agents  and  employees 
of  corporations. 

A  director,  ofiicer,  agent  or  employee  of  any  corporation  or 
joint-stock  association  who : 

1.  Knowingly  receives  or  possesses  himself  of  any  of  its  prop- 
erty otherwise  than  in  payment  for  a  just  demand,  and  with 
intent  to  defraud,  omits  to  make  or  to  cause  or  direct  to  be  made 
a  full  and  true  enti-y  thereof  in  its  books  and  accounts ;  or, 

2.  Makes  or  concurs  in  making  any  false  entry,  or  concurs  in 
omitting  to  make  any  material  entry  in  its  books  or  accounts;  or, 

3.  Knowingly  (a),  concurs  in  making  or  publishing  any  written 
report,  exhibit  or  statement  of  its  affairs  or  pecuniary,  condition 
containing  any  material  statement  which  is  false,  or  (b),  omits 
or  concurs  in  omitting  any  statement  required  by  law  to  be  con- 
tained therein;  or, 
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4.  Having  the  custody  or  control  of  its  books,  wilfully  refuses 
or  neglects  to  make  any  proper  entry  in  the  stock  book  of  such 
corporation  as  required  by  law,  or  to  exhibit  or  allow  the  same 
to  be  inspected,  and  extracts  to  be  taken  therefrom  by  any  person 
entitled  by  law  to  inspect  the  same,  or  take  extracts  therefrom ;  or, 

5.  If  a  notice  of  an  application  for  an  injunction  affecting  the 
property  or  business  of  such  joint-stock  association  or  corporation 
is  served  upon  him,  omits  to  disclose  the  fact  of  such  service  and 
the  time  and  place  of  such  application  to  the  other  directors,  oflB- 
cers  and  managers  thereof;  or, 

6.  Refuses  or  neglects  to  make  any  report  or  statement  law- 
fully required  by  a  public  officer, 

Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  611,  as  amended  L.  1892,  ch.  692,  {  1;  Bubds. 
2  and  3,  as  amended  L.  1906,  ch.  286,  §§  1,  2;  subd.  4,  as  amended  L.  1893,  ch. 
(92,  §  1. 

Davenport  ▼.  Prentice  (1908),  126  App.  Div.  458. 

§  666.  Unlawful  use  of  certain  titles  in  connection  with  cor- 
porate name. 

Any  person,  association  or  corporation,  other  than  a  moneyed 
corporation,  who  shall  within  this  state  directly  or  indirectly,  or 
through  agents  or  representatives  transact  business  under,  or  in 
anywise  use  a  corporate  name  or  a  corporate  title  with  the  words 
"  trust,"  "  bank,"  "  banking,"  "  insurance,"  "  assiurance,"  "  in- 
demnity," "  guarantee,"  "  guaranty,"  "  savings,"  "  investment," 
"  loan,"  "  benefit,"  as  a  part  of  such  name  or  title,  is  guilty  of 
a  misdemeanor;  provided,  however,  that  any  domestic  corporation, 
other  than  a  moneyed  corporation,  heretofore  duly  organized  and 
heretofore  duly  authorized  by  law  to  use  and  on  April  twenty- 
ninth,  nineteen  hundred  and  four,  lawfully  usdng  either  or  any 
of  such  words  as  a  part  of  its  lawful  corporate  title,  may  lawfully 
continue  to  use  such  corporate  title,  provided  and  if  it,  being  a 
oorporation  other  than  a  moneyed  corporation,  shall  wherever  the 
name  shall  be  printed,  written,  engraved  or  displayed,  add,  in 
legible  English  characters,  of  substantially  the  same  size  and  style 
as  the  name,  directly  under  the  said  name  or  immediately  in  con- 
nection therewith,  wherever  so  used,  the  words  "  not  a  moneyed 
oorporation." 

SarlTMtlon:    Penal  Code,  f  608,  added  L.  1904,  ch.  489,  |  2. 
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§  667.  Presumption  of  knowledge  of  corporate  condition  and 
business  and  of  assent  thereto  by  directors ;  definitions. 

It  is  no  defense  to  a  prosecution  for  a  violation  of  the  provisiona 
of  this  artide  and  article  twenty-six,  that  the  corporation  is  a 
foreign  corporation,  if  it  carries  on  business  or  keeps  an  office 
therefor  in  this  state. 

The  term  "  director  "  as  used  in  this  article  and  article  twenty- 
six  includes  any  of  the  persons  having,  by  law,  the  direction  or 
management  of  the  affairs  of  a  corporation,  by  whatever  name 
described. 

A  director  of  a  corporation  or  joint-stock  association  is  deemed 
to  have  such  a  knowledge  of  the  affairs  of  the  corporation  or 
association  as  to  enable  him  to  determine  whether  any  act,  pro- 
ceeding or  omission  of  its  directors  is  a  violation  of  this  article 
and  article  twenty-six.  If  present  at  a  meeting  of  the  directors 
at  which  any  act,  proceeding  or  omission  of  such  directors  in 
violation  of  this  article  and  article  twenty-«ix  occurs,  he  must 
be  deemed  to  have  concurred  therein,  unless  he  at  the  time  causes 
or  in  writing  requires  his  dissent  therefrom  to  be  entered  on  the 
minutes  of  the  directors.  If  absent  from  such  meeting,  he  must 
be  deemed  to  have  concurred  in  any  such  violation,  if  the  facts 
constituting  such  violation  appear  on  the  record  or  minutes  of  the 
proceedings  of  the  board  of  directors,  and  he  remains  a  director 
of  the  corporation  for  six  months  thereafter  without  causing  or 
in  writing  requiring  his  dissent  from  such  violation  to  be  entered 
on  such  record  of  minutes. 

Derivation:     Penal  Code,  S  614,  as  amended  L.  1892,  ch.  692,  f  1. 

§  668.  Misconduct  at  corporate  elections. 
Any  person  who: 

1.  Being  entitled  to  vote  at  any  meeting  of  the  stockholders 
or  bondholders  or  both  of  a  stock  corporati6n,  sells  his  vote,  or 
who  issues  a  proxy  to  vote  to  any  person  for  any  sum  of  money  or 
thing  of  value,  except  as  expressly  authorized  by  law ;  or, 

2.  Acts  as  an  inspector  of  election  at  any  such  meeting  and 
violates  an  oath  taken  by  him  in  pursuance  of  law  as  such  in- 
spector, or  violates  the  provisions  of  an  oath  required  by  law  to 
be  taken  by  him  as  such  inspector,  or  is  guilly  of  any  dishonest 
or  corrupt  conduct  as  such  inspector, 

Is  guilty  of  a  misdemeanor. 

Derivationt  Penal  Code,  f  613,  u  amended  L.  1892,  eh.  092,  i  1,  cubd. 
t,  aa  amended  L.  1909,  eh.  688,  {  & 
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§  669.  Misconduct  of  officers  and  agents  of  pipe-line  corpora- 
tions. 

Any  oflBoer,  agent  or  manager  of  a  pipe-line  corporation  who: 

1.  Neglects  or  refuses  to  transport  any  product  delivered  for 
transportation,  or  to  accept  and  allow  a  delivery  thereof  in  the 
order  of  application,  according  to  the  general  rules  of  the  cor- 
poration, as  provided  by  law;  or, 

2.  Charges,  accepts  or  agrees  to  accept  for  such  receipt,  trans- 
portation and  delivery,  a  sum  different  from  the  amount  fixed 
by  such  regulations ;  or, 

3.  Allows  or  pays,  or  agrees  to  allow  or  pay,  or  suffers  to  be 
allowed  or  paid  or  repaid,  any  draw-back,  rebate  or  allowance,  so 
that  any  person  shall,  by  any  device,  have  or  procure  any  trans- 
portation of  products  over  such  pipe-line  at  a  less  rate  or  charge 
than  is  fixed  in  such  regulations, 

Is  guilty  of  a  misdemeanor,  punishable  by  a  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  not  exceeding  six 
months,  or  by  both. 

Derivaticn:    Penal  Code,  §  612,  aa  amended  L.  1892,  ch.  692,  $  1. 

§  670.  Misconduct  by  officers  and  directors  of  life  or  casualty 
insurance  corporations  upon  the  co-operative  or  assessment  plan 
or  of  fraternal  beneficiary  societies,  orders  or  associations. 

Any  officer  or  director  of  a  life  or  casualty  insurance  corporation 
upon  the  co-operative  or  assessment  plan  or  of  a  fraternal  beneficiary 
society,  order  or  association,  who  shall  sell  his  position  as  such  officer  or 
director  for  any  monej'  or  valuable  consideration,  or  who  shall  accept  or 
receive,  directly  or  indirectly,  any  money  or  valuable  consideration  for 
his  resignation  as  such  officer  or  director,  shall  be  guilty  of  a  felony 
if  the  money  or  valuable  consideration  accepted  or  received  for  the 
sale  or  resignation  of  such  position  as  officer  or  director  shall  be  more 
than  five  hundred  dollars,  and,  if  a  less  amount,  shall  be  guilty  of  a 
misdemeanor.     (Added  by  L.  1910,  ch.  620,  in  effect  June  24,  1910.) 
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ARTICLE  66. 

CBIBCE  AQAINST  NATUBE. 

Bwmoif  600.  Crime  against  nature;  godomy. 
691.  Penetration  sufficient. 

§  690.  Crime  against  nature ;  sodomy. 

A  person  who  carnally  knows  in  any  manner  any  animal  or 
bird;  or  carnally  knows  any  male  or  female  peraon  by  the  anus 
or  by  or  with  the  mouth;  or  voluntarily  submits  to  such  carnal 
knowledge;  or  attempts  sexual  intercourse  with  a  dead  body  ia 
guilty  of  sodomy  and  is  punishable  with  imprisonment  for  not 
more  than  twenty  years. 

DeriTatiom:  Penal  Code,  |  303,  as  amended  L.  1886,  ch.  31,  §  6;  L.  189S, 
ch.  326,  §  4. 

People  V.  Beschessere  (1898),  69  App.  Div.  217,  16  N.  Y.  Cr.  340,  74  N.  Y. 
Supp.  761;  People  v.  Newman  (1905),  100  App.  Div.  437,  91  N.  Y.  Supp.  811; 
see  also  People  v.  Deschessere,  Rus3.  &  Ryan,  331,  29  Upp.  Can.  Q.  B.  459; 
Reg.  V.  Brown,  24  Q.  B.  Div.  387. 

§  691.  Penetration  sufficient. 

Any  sexual  penetration,  however  slight,  is  sufficient  to  complete 
the  crime  specified  in  the  last  section. 

Derivation:   Penal  Code,  S  304. 
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ARTICIiE  68. 

DISOmSES. 

SBoncm  710.  Disguised  and  masked  persons;  maaqueradei. 

711.  Allowing  masquerades  to  be  held  in  places  of  public  resort. 

712.  Leaving  state  with  intent  to  elude  provisions  of  this  article. 

713.  Witnesses'  privilege. 

§  710.  Disguised  and  masked  persons;  masquerades. 

An  aeeemblage  in  public  houses  or  other  places  of  three  or 
more  personjs  disguised  by  having  their  faces  painted,  discolored, 
ooJored  or  concealed,  is  unlawful,  and  eveiry  individual  so  dis- 
guised, present  thereat,  is  guilty  of  a  misdemeanor;  but  nothing 
contained  in  this  section  shall  be  construed  as  prohibiting  any 
peaceful  assemblage  for  a  masquerade  or  fancy  dress  ball  or  enter- 
tainment, or  any  assemblage  therefor  of  persons  masked,  or  as 
prohibiting  the  wearing  of  masks,  fancy  dresses,  or  other  disguise 
hy  persons  on  their  way  to  or  returning  from  such  ball  or  other 
entertainment;  if,  when  such  masquerade,  fancy  dress  ball  or 
entertainment  is  held  in  any  of  the  cities  of  this  state,  permission 
is  first  obtained  from  the  police  authorities  in  such  cities  respec- 
tively for  the  holding  or  giving  thereof,  under  such  regulations 
as  may  be  prescribed  by  such  police  authorities. 

Derivatloa:     Penal  Code,  i  462. 

§  711.  Allowing  masquerades  to  be  held  in  places  of  public 
resort. 

A  person  being  a  proprietor,  manager  or  keeper  of  a  theatre, 
circus,  public  garden,  public  hall,  or  other  place  of  public  meeting, 
resort  or  amusement,  for  admission  to  which  any  price  or  payment 
is  demanded,  who  permits  therein  any  assemblage  of  persons 
masked,  prohibited  in  this  article,  is  guilty  of  a  misdemeanor, 
punishable  by  imprisonment  in  a  state  prison  not  exceeding  two 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine  not 
exceeding  five  thousand  dollars  and  not  less  than  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment. 

DMrlTSttomi    Penal  Code,  |  MS. 
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§  712.  Leaving  state  with  intent  to  elude  provisions  of  this 
article. 

A  person  who  leaves  the  tstate,  with  intent  to  elude  any  pro- 
▼ision  of  this  article,  or  to  commit  any  act  without  the  state,  which 
is  prohibited  by  this  article,  or  who,  being  a  resident  of  this  state, 
does  any  act  without  the  state,  which  would  be  punishable  by  the 
provisions  of  this  article,  if  committed  within  liie  state,  is  guilty 
of  the  same  offense  and  subject  to  the  same  punishment,  as  if  the 
act  had  been  committed  within  this  state. 

Derivattoni    Penal  Code,  {  461. 

§:  713.  Witnesses'  privilege. 

No  person  shall  be  excused  from  giving  evidence  upon  an  in- 
vestigation or  prosecution  for  any  of  the  offenses  specified  in  this 
article,  upon  the  ground  that  the  evidence  might  tend  to  oonvict 
him  of  a  crime.  But  such  evidence  shall  not  be  received  against 
him  upon  any  criminal  proceeding. 

Barlvatloat    Paiwl  Code,  f  46*. 
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ARTICLE  70. 

DISORDEBI.T    CONDUCT. 

SziOTiON  720.  Disorderly  conduct  on  public  oonveyaneeg. 
721.  Eavesdropping. 

§  720.  Disorderly  conduct  on  public  conveyances. 

Any  person  who  shall  by  any  ofFensive  or  disorderly  act  or 
language,  annoy  or  interfere  with  any  person  in  any  place  or  with 
the  passengers  of  any  public  stage,  railroad  car,  ferry  boat,  or 
other  public  conveyance,  or  who  shall  disturb  or  offend  the  occu- 
pants of  such  stage,  car,  boat  or  conveyance,  by  any  disorderly 
act,  language  or  display,  although  such  act,  conduct  or  display 
may  not  amount  to  an  assault  or  battei-y,  shall  be  deemed  guilty 
of  a  misdemeanor. 

DerlTatlon:  Part  of  Penal  Code,  §  676,  as  amended  L.  1882,  ch.  384,  {  1; 
L.  I89I,  ch.  327,  §  1.     For  remainder  of  section,  see  §  43,  ante. 

People  V.  Hislop  (1879),  77  N.Y.  331;  People  ex  rel.  Clark  v.  Keeper  (1903), 
176  N.  Y.  465,  aff'g  80  App.  Div.  448,  80  N.  Y.  Supp.  872;  People  ex 
rel.  Smith  v.  Van  de  Carr  (1903),  86  App.  Div.  9,  83  N.  Y.  Supp.  245,  17  N. 
Y.  Cr.  456;  People  v.  St.  Clair  (1904),  90  App.  Div.  239,  86  N.  Y.  Supp.  77; 
People  V.  Weiler  (1904),  179  N.  Y.  46,  31  N.  Y.  L.  J.  1137,  reVg  89  App.  Div. 
811,  86  N.  Y.  Supp.  1140. 

§  721.  Eavesdropping. 

A  person,  who  secretly  loiters  about  a  building,  with  intent  to 
overhear  discourse  therein,  and  to  repeat  or  publish  the  same  to 
vex  or  annoy  or  injure  others,  is  guilty  of  a  misdemeanor. 

DerlTMtloBt    Penal  Code,  |  436. 
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ARTICLE  72. 

DXTELING. 

SliOTlON  730.  Challenge  defined. 

731.  Dueling  defined;  punishment. 

732.  Challenger  or  abettor. 

733.  Attempts  to  induce  a  challenge. 

734.  Posting  for  not  fighting. 

735.  Duel  outside  of  state. 

736.  Where  such  person  may  be  indicted  and  triad. 

737.  Witnesses. 

§  730.  Challenge  defined. 

Any  word,  spoken  or  written,  or  any  sign,  uttered  or  made  to 
any  person,  expressing  or  implying,  or  intended  to  express  or 
imply,  a  desire,  request,  invitation,  or  demand,  to  fight  a  duel,  or 
to  meet  for  the  purpose  of  fighting  a  duel,  is  deeaned  a  challenge. 

Derivation:     Penal  Code,  §  236. 

Barker  v.  People,  3  Cow.  686,  20  Johns.  457. 

§  731.  Dueling  defined;  punishment. 

A  person  who  fights  a  duel,  or  engages  in  any  combat  with 
another,  with  deadly  weapons,  by  previous  agreement,  or  upon 
a  previous  quairrel,  although  no  death  or  wound  ensues,  is  punish- 
able by  imprisonment  for  a  term  not  exceeding  ten  years.  A  per- 
son convicted  under  this  section  is  thereafter  incapable  of  holding, 
or  of  being  elected  or  appointed  to  any  office  or  place  of  trust  or 
emolument,  civil  or  military,  within  the  state. 

Derivation:     Penal  Code,  i  234,  as  amended  L.  1892,  ch.  662,  §  10. 

§  732.  Challenger  or  abettor. 

A  person  who  challenges  another  to  fight  a  duel,  or  who  sends 
a  written  or  verbal  message,  purporting  or  intended  to  be  a  chal- 
lenge to  fight  a  duel,  or  an  invitation  to  a  combat  with  deadly 
weapons,  or  who  accepts  such  a  challenge  or  message,  or  who  know- 
ingly carries  or  delivers  such  a  challenge  or  message,  or  who  is 
present  at  the  time  appointed  for  such  a  duel  or  combat,  or  when 
such  a  duel  or  combat  is  fought,  either  as  second,  aid,  or  surgeon, 
or  who  advisee  or  abets,  or  gives  any  countenance  or  aasistanoe 
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to  such  a  duel  or  combat  upon  previous  agreement,  is  ptmidiable 
by  imprisonment  for  not  more  than  seven  years. 

DarlTBtian:     Penal  Code,  {  235. 

§  733.  Attempts  to  induce  a  challenge. 

A  person  guilty  of  sending  or  using  to  another  any  word  or 
sign  whatever,  with  intent  to  provoke  or  induce  such  person  to 
give  or  receive  a  challenge  to  fight  a  duel,  is  guilty  of  a  misde- 
meanor. 

Deri-ration:     Penal  Code,  fi  237. 

§  734.  Posting  for  not  fighting. 

A  person  who  posts  or  advertises  another  for  not  fighting  a  duel, 
or  for  not  sending  or  accepting  a  challenge  to  fight  a  duel,  or  who, 
in  writin~  or  in  print,  uses  reproachful  or  contemptuous  language 
to  or  concerning  any  one,  for  not  sending  or  accepting  a  challenge 
to  fight  a  duel,  or  for  not  fighting  a  duel,  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal  Code,  §  238. 

§  735.  Duel  outside  of  state. 

A  person  who  leaves  this  state  with  intent  to  elude  any  provision 
of  this  article,  or  to  commit  any  act  without  this  state,  which  is 
prohibited  by  this  article,  or  who,  being  a  resident  of  this  state, 
does  any  act  without  this  state,  which  would  be  punishable  by  the 
provisions  of  this  article,  if  committed  within  this  state,  is  guilty 
of  the  same  offense,  and  subject  to  the  same  punishment,  as  if 
the  act  had  been  committed,  or  was  to  have  been  consummated 
within  this  state. 

Derivation:    Penal  Code,  i  239. 

§  736.  Where  such  person  may  be  indicted  and  tried. 

A  person  offending  against  any  provision  of  the  last  section 
may  be  indicted  and  tried  in  any  county  within  this  state;  but 
the  person  so  offending  may  plead  a  former  conviction  or  acquittal 
in  another  state  or  country  for  the  same  offense,  and  if  such  plea 
is  admitted  or  established,  it  shall  be  a  bar  to  further  prooeedingi 
against  him,  for  such  offense. 

DoHvatloBt    Penal  Code,  |  240. 
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§  737.  Witnesses. 

A  peraon  offending  against  any  provision  of  this  article  is  a 
competent  witness  against  any  other  peraon  offending  in  the  same 
transaction,  and  must  not  be  excused  from  testifying  or  answering 
any  question,  upon  an  investigation  or  trial  for  an  offense  under 
this  article,  upon  the  ground  that  his  testimony  might  tend  to 
convict  him  of  a  crime.  But  evidence  given  by  a  person  so  testify- 
ing, can  not  be  received  against  him,  in  any  criminal  action  or 
proceeding. 

Derivation:    Penal  Code,  J  241. 
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ABTICTLE  74. 

ELECTIVE   FRANCHISE. 

iSBonoK  750.  Definitions. 

75).  Misdemeanors  at,  or  in  connection  with,  politieal  eaueoses,  pri- 
mary elections,  enrollment  in  political  parties,  committaae, 
and  conventions. 

752.  False  registration. 

753.  Misconduct  of  registry  or  election  officers. 
75.4.  Mutilation,  destruction  or  toss'  of  registry  list. 

755.  Solicitation  of  money  for  newspaper  siippart. 

756.  Misdemeanors    concerning    police    oommissioners   or    oflSoan    or 

members  of  any  police  force. 

767.  Failure  of  house-dweller  to  answer  inquiries. 

768.  Removal,  mutilation  or  destruction  of  election  booths,  suppliaa, 

poll-lists  or  cards  of  instruction. 

759.  Refusal  to  permit  employees  to  attend  election. 

760.  Misconduct  in   relation   to   certificates   of  nomination  and   offi- 

cial ballots. 
760a.  Misconduct  in  relation  to  designation  petitions. 

761.  Failure  to  deliver  official  ballots. 

762.  Misconduct  of  election  officers  and  watchers. 

763.  Violation  of  election  law  by  public  officer. 

764.  Misdemeanors  in  i  elation  to  elections. 

765.  Illegal  voting. 

766.  False  returns. 

767.  Furnishing   money   or   entertainment   to   induce   attendance   at 

polls. 

768.  Giving  consideration  for  franchise. 

769.  Receiving  consideration  for  franchise. 

770.  Testimony  on  prosecution. 

771.  Bribery  or  intimidation  of  elector  in  military  service  of  United 

States. 

772.  Duress  and  intimidation  of  voters. 

773.  Conspiracy  to  promote  or  prevent  election. 

774.  Political  assessments. 

775.  Corrupt  use  of  position  or  authority. 

776.  Failure  to  file  candidate's  statement  of  expenses. 

777.  Procuring  fraudulent  certificates  in  order  to  vote. 

778.  Presenting  fraudulent  certificates  to  registry  boards  to  proenre 

registration. 

779.  Soliciting  from  candidates. 

780.  Judicial  candidates  not  to  contribute. 

781.  Limitation  of  amounts  to  be  expended  by  candidates. 

782.  Penalty. 
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§  750.  Definitions. 

The  words  "  election  "  or  "  town  meeting,"  as  used  in  any  of 
the  sections  of  this  article,  excepting  section  seven  hundred  and 
fifty-one,  shall  be  deemed  to  apply  to  and  include  all  general  and 
special  elections,  municipal  elections,  town  meetings,  and  primary 
elections  and  conventions,  and  proceedings  for  the  nomination  of 
candidates  by  petition  under  the  election  law.  The  word  "  candi- 
date," as  used  in  said  sections,  shall  be  deemed  to  apply  to  candi- 
dates for  nomination  at  a  primary  election  or  convention,  and 
candidates  for  any  office  to  be  voted  for  under  the  election  law, 
as  well  as  candidates  for  nomination  by  petition  under  the  election 
law.     (Amended  by  L.  1910,  ch.  430,  in  effect  June  8,  1910.) 

Derivation:    Penal  Code,  §  41zzz,  added  L.  19Q7,  ch.  544,  §  1. 

People  V.  Foster  (1908),  60  Misc.  7. 

§  751.  Misdemeanors  at,  or  in  connection  with,  political  cau- 
cuses, primary  elections,  enrollment  in  political  parties,  commit- 
tees, and  conventions. 

Any  person  who: 

1.  At  a  political  caucus,  or  at  a  primary  election  of  a  party,  wilfully 
Totes,  or  attempts  to  vote,  without  being  entitled  to  do  so,  or  votes,  or 
attempts  to  vote  on  any  other  name  than  his  own,  or  on  the  same  day 
more  than  once  on  his  own  name ;  or, 

2.  Votes,  or  offers  to  vote,  at  a  political  caucus,  or  primary  election 
of  a  party,  having  voted  at  the  political  caucus  or  primary  election  of 
any  other  political  party  on  the  same  day,  or  being  at  the  time  enrolled 
in  a  party  other  than  tlie  party  at  whose  primary  he  votes  or  offers  to 
vote;  or,  who  causes  his  name  to  be  placed  upon  the  rolls  of  a  party 
organization  of  one  party  while  his  name  is  by  his  consent  or  procure- 
ment upon  the  rolls  of  a  party  organization  of  another  party;  or, 

3.  At  a  political  caucus,  or  at  a  primary  election,  for  the  purpose 
of  affecting  the  result  thereof,  votes  or  attempts  to  vote  two  or  more 
ballots,  or  adds,  or  attempts  to  add,  any  ballot  to  those  lawfully  cast, 
by  fraudulently  introducing  the  same  into  the  ballot  box  before  or  af- 
ter the  ballots  therein  have  been  counted,  or  who  adds  to  or  mixes  with, 
or  attempts  to  add  to  or  mix  with,  the  ballots  lawfully  cast,  another  bal- 
lot or  other  ballots  before  the  votes  have  been  counted  or  canvassed,  or 
while  the  votes  are  being  counted  or  canvassed;  or  at  any  time  abstracts 
any  ballots  lawfully  cast,  with  intent  to  change  the  result  of  such 
election  or  to  change  the  count  thereat  in  favor  of  or  against  any 
person  voted  for  at  such  election,  or  to  prevent  the  ballots  being  re- 
counted or  used  as  evidence;  or  carries  away,  destroys,  loses,  con- 
ceals, detains,  secretes,  mutilates,  or  attempts  to  carry  away,  de- 
stroy, conceal,  detain,  secrete,  or  mutilate,  any  tally  lists,  ballots,  ballot 
boxes,  enrollment  books,  certificates  of  return,  or  any  official  doeu- 
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ments  provided  for  by  the  election  law  or  otherwise  by  law,  for 
the  purpose  of  affecting  or  invalidating  the  result  of  Siuch  election, 
or  of  destroying  evidence ;  or  in  any  manner  interferes  with  the 
officers  holding  any  primary  election  or  conducting  the  canvass 
of  the  votes  cast  thereat,  or  with  voters  lawfully  exercising,  or 
seeking  to  exercise,  their  right  of  voting  at  such  primary  election; 
or, 

4.  For  the  purpose  of  securing  enrollment  as  a  member  of  a 
political  party,  or  for  the  purpose  of  being  allowed  to  vote  at  a 
primary  election  as  a  member  of  a  political  party,  makes  and  de- 
posits or  files,  or  makes  or  deposits  or  files  with  a  board  of  primary 
inspectors,  or  with  any  public  officer  or  board,  a  false  declaration 
of  party  affiliation  or  wilfuUy  makes  a  false  declaration  of  resi- 
dence, either  by  an  enrollment  blank  or  otherwise,  or  falsely  an- 
swers any  pertinent  question  asked  him  by  the  board  of  primary 
inspectors,  or  the  board  of  election  inspectors,  or  by  a  member 
thereof ;  or  knowingly,  on  any  day  of  registration  or  in  the  interval 
between  any  such  day  and  the  next  ensuing  day  of  general  elec- 
tion, reveals  or  discloses  the  names  or  number  of  the  enrolled 
electors  of  any  party,  or  makes,  publishes,  or  circulates  a  list  of 
such  names,  or  of  any  thereof,  or  does  or  permits  any  act  by  which 
the  name  of  the  party  with  which  an  elector  has  enrolled,  or  the 
number  of  electors  enrolled  with  a  party,  may  be  disclosed;  or, 

5.  Fraudulently  or  wrongfully  does  any  act  tending  to  affect 
the  result  of  any  election  at  a  political  caucus  or  of  any  primary 
election  or  convention;  or, 

6.  Induces  or  attempts  to  induce  any  officer,  teller,  canvasser, 
poll  clerk,  primary  election  inspector,  election  inspector,  custodian 
of  primary  records,  or  clerk  or  employee  of  or  in  the  office  of  a 
custodian  of  primary  records  at  a  political  caucus,  or  primary 
election,  or  convention,  or  while  discharging  any  duty  or  perform- 
ing any  act  required  or  made  necessary  by  the  election  law,  to  do 
any  act  in  violation  of  his  duty,  or  in  violation  of  the  election 
law;  or, 

7.  Directly  or  indirectly,  by  himself  or  through  any  other  per^ 
son,  pays,  or  offers  to  pay,  money  or  other  valuable  thing,  or  prom- 
isee a  place  or  position,  or  offers  any  other  consideration  or  makes 
any  other  promise,  to  any  person,  to  induce  any  voter  to  vote,  or 
refrain  from  voting,  at  a  political  caucus,  primary  election,  ©r 
convention,  for  or  against  any  particular  person ;  or  does  or  offers 
to  do,  anything  to  hinder  or  delay  any  elector  from  taking  part  in 
or  voting  at,  a  political  caucus,  or  at  a  primary  election;  or, 

144 


Art.  74]  ELECTIVE  FRANCHISE  [§  751 

8.  By  menace  or  other  unlawful  or  corrupt  means,  directly  or 
indirectly,  influences  or  attempts  to  influence,  the  vote  of  any  peip- 
son  entitled  to  vote  at  a  political  caucus,  primary  election,  or  con- 
vention, or  obstructs  such  person  in  voting,  or  prevents  him  from 
voting  thereat;  or, 

9.  Directly  or  indirectly,  by  himself  or  through  any  other  per- 
son, receives  money  or  other  valuable  thing,  or  a  promise  of  a 
place  or  position,  before,  at,  or  after  any  political  caucus,  primary 
election,  or  convention,  for  voting  or  refraining  from  voting  for 
or  against  any  person,  or  for  voting  or  refraining  from  voting  at 
a  political  caucus,  primary  election,  or  convention;  or, 

10.  Being  an  officer,  teller,  canvasser,  primary  inspector,  at  a 
political  caucus,  or  at  a  primary  election,  knowingly  permits  any 
fraudulent  vote  to  be  cast,  or  knowingly  receives  and  deposits  in 
the  ballot  box  any  ballots  offered  by  any  person  not  qualifled  to 
vote ;  or  permits  the  removal  of  ballots  from  the  polling  place  be- 
fore the  close  of  the  polls,  or  refuses  to  receive  ballots  intended 
for  the  electors  of  the  district,  or  refuses  to  deliver  to  any  elector 
ballots  intended  for  the  electors  of  the  district  which  have  been 
delivered  to  the  board  of  inspectors,  or  permits  electioneering 
within  the  polling  place  or  within  one  hundred  feet  therefrom,  or 
fails  to  keep  order  within  the  polling  place,  or  permits  any  person 
other  than  the  inspectors  to  accompany  an  elector  into  a  voting 
booth,  or  enters  the  voting  booth  with  any  elector,  except  one  en- 
titled to  receive  assistance  in  the  preparation  of  his  ballot,  or  per- 
mits any  person  other  than  a  voter,  who  has  not  voted,  or  watcher 
to  come  within  the  guard  rail  or  removes  or  permits  another  to 
remove  any  mark  placed  upon  a  ballot  for  its  identification;  or, 

11.  Being  an  officer,  custodian  of  primary  record®,  clerk  or  em- 
ployee of  or  in  the  office  of  a  custodian  of  primary  records,  elec- 
tion inspector,  primary  inspector,  or  poll  clerk,  knowingly  puts 
opposite  the  name  of  an  elector  in  an  enrollment  book  any  enroll- 
ment number  other  than  the  number  opposite  such  name  on  the 
registration  books  of  such  district,  or  knowingly  delivers  to  or  re- 
ceives from  any  elector  on  any  day  of  registration  an  enrollment 
blank  or  envelope  on  which  is  any  other  enrollment  number  than 
that  so  opposite  his  name  on  such  books  of  registration,  or  know- 
ingly transcribes  from  an  enrollment  blank  to  the  enrollment 
books  any  refusal  to  enroll  or  enrollment  not  indicated  on  the  en- 
rollment blank  of  the  elector  of  such  district  whose  enrollment 
number  appears  on  the  same,  or  refuses  or  wilfully  n^lecte  to 
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transcribe  from  any  enrollment  blank  to  the  proper  enrollment 
books  any  refusal  to  enroll  or  enrollment  indicated  on  the  enroll- 
ment blank  of  such  an  elector,  enrolls  or  attempts  to  enroll  as  a 
member  of  a  political  party,  upon  any  of  the  enrollment  books, 
any  person  not  qualified  to  enroll  as  such,  or  fraudulently  enters 
thereupon  the  name  of  any  person  who  has  not  enrolled  as  a 
member  of  any  political  party,  or  refuses  or  willfully  neglects  to 
enroll  upon  any  of  the  enrollment  books  the  name  of  any  qualified 
person  who  has  demanded  to  be  enrolled  as  a  member  of  a  politi- 
cal party,  or  at  any  time  strikes  from  any  of  the  enrollment  books 
the  name  of  any  person  duly  enrolled,  or  at  any  time  adds  to  any 
of  the  enrollment  books  the  name  of  any  person  not  qualified  to  be 
enrolled  as  a  member  of  a  political  party,  or  the  name  of  any  per- 
son who  in  fact  has  not  enrolled  as  such;  or  makes  marks  upon, 
mutilates,  carries  away,  conceals,  alters,  or  destroys  any  enroll- 
ment blank  or  enrollment  envelof)e  used  or  deposited  by  an  elector 
on  a  day  of  registration  for  the  purpose  of  enrolling  or  refusing 
to  enroll  himself  as  a  member  of  a  political  party;  or  mutilates, 
carries  away,  conceals,  alters,  or  destroys,  any  statement  or  declara- 
tion made  by  a  qualified  voter  for  the  purpose  of  enrolling  as  a 
member  of  a  party ;  or,  prior  to  the  close  of  the  last  meeting  for 
registration  in  any  year,  mutilates,  carries  away,  conceals,  alters, 
or  destroys  any  enrollment  blanks  or  enrollment  envelopes  not 
then  delivered  to  electors ;  or, 

12.  Being  an  officer,  teller,  canvasser,  election  inspector, 
primary  inspector,  custodian  of  primary  records,  clerk  or  employee 
of  or  in  the  office  of  a  custodian  of  primary  records,  or  any  officer 
of  a  political  committee  or  a  convention,  wilfully  omits,  refuses 
or  neglects  to  do  any  act  required  by  the  election  law  or  otherwise 
by  law,  or  violates  any  of  the  provisions  of  the  election  law,  or 
makes  or  attempts  to  make  any  false  canvass  of  the  ballots  cast 
at  a  political  caucus,  primary  election,  or  convention,  or  a  false 
statement  of  the  result  of  a  canvass  of  the  ballots  cast  thereat ;  or, 

13.  Being  a  custodian  of  primary  records,  or  an  officer  of  a 
political  committee,  or  of  a  convention,  who  is  charged  with,  or  as- 
sumes, the  duty  of  making  up  the  preliminary  roll  of  any  conven- 
tion, wilfully  includes  in  such  roll  the  name  of  any  person  not 
certified  to  be  elected  thereto  in  accordance  with  the  provisions  of 
law,  or  who  wilfully  omits  from  such  roll  the  name  of  any  person 
who  is  so  certified  to  be  a  delegate  to  such  convention. 

Is  guilty  of  a  misdemeanor. 

Derivation!     Penal  Code,  §  41    (original),  repealed  L.   1890,  eh.  94,  {  2; 
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Mw  5  41,  added  L.  1890,  ch.  94,  §  1,  and  amended  L.  1892,  ch.  693,  S  1;  L. 
1896,  ch.  721,  5  1 ;  L.  1897,  ch.  255,  5  1 ;  L.  1898,  ch.  197,  §  1 ;  L.  1899,  ch.  530, 
S  1 ;  subds.  2,  6,  as  amendsd  L.  1905,  ch.  625,  §S  1,  2 ;  subd.  10,  as  amended  L. 
1901,  ch.  371,  S  1. 

People  V.  Cleary  (1895),  13  Misc.  562,  35  N.  Y.  Supp.  688;  People  v.  Eng- 
land (1895),  91  Hun,  152,  11  N.  Y.  Cr.  156,  36  N.  Y.  Supp.  534;  People  r. 
Jackson  (1901),  36  Misc.  286,  73  N.  Y.  Supp.  461;  People  v.  Foster  et  »1. 
(1908),  60  Misc.  7. 

§  752.   (Am'd,  igog.)     False  registration. 

Any  person  wlio : 

1.  Registers  or  attempts  to  register  as  an  elector  in  more  than 
one  election  district  for  the  same  election,  or  more  than  once  in  the 
same  election  district ;  or, 

2.  Registers  or  attempts  to  register  as  an  elector,  knowing  that 
he  will  not  be  a  qualified  voter  in  the  district  at  the  election  for 
which  such  registration  is  made ;  or, 

3.  Registers  or  attempts  to  register  as  an  elector  under  any 
other  name  than  his  own ;  or, 

4.  Knowingly  gives  a  false  residence  within  the  election  dis- 
trict when  registering  as  an  elector ;  or, 

5.  Knowingly  permits,  aids,  assists,  abets,  procures,  commands 
or  advises  another  to  commit  any  such  act, 

Is  guilty  of  a  felony,  punishable  by  imprisonment  in  a  state 

prison  for  not  more  than  five  years. 

Derivation:  Penal  Code,  §  41a,  addted  L.  18&0,  eh.  94,  §  1,  amended  L. 
1892,  oh.  6'93,  §  1;  L.  1807,  ch.  255,  §  1;  L.  1901,  ch.  371,  §  2;  L.  1905,  ch.  625, 
§  3.    Am'd  by  L.  1909,  ch.  306,  in  effect  Sept.  I,  1909. 

People  V.  Acritelli  ( 1906) ,  57  Miso.  574,  11-0  N.  Y.  Supp.  430. 

§  753.     Misconduct  of  registry  or  election  officers. 

Any  member  or  clerk  of  a  registry  board  or  other  election  officer 
who  wilfully  refuses  to  accord  to  any  duly  accredited  watcher  or 
challenger  or  to  any  voter  or  candidate  any  right  given  him  by  the 
election  law,  or  who  wilfully  violates  any  provision  of  the  election 
law  relative  to  the  registration  of  electors  or  to  the  taking,  record- 
ing, counting,  canvassing,  tallying  or  certifying  of  votes,  or  wilfully 
neglects  or  refuses  to  perform  any  duty  imposed  on  him  by  law, 
or  is  guilty  of  any  fraud  in  the  execution  of  the  duties  of  his 
office,  or  connives  in  any  electoral  fraud,  or  knowingly  permits 
any  such  fraud  to  be  practiced,  is  guilty  of  a  felony,  punishable 
by  imprisonment  for  not  more  than  three  years,  or  by  a  fine  of  not 
more  than  three  thousand  dollars,  or  both.     (Amended  by  L.  1919, 

ch.  415,  in  effect  May  5,  1919.) 

Derivation:  Penal  Code,  §  41c,  add'ei  L.  1890,  ch.  94,  §  1,  and'  amended 
Ii.  1S92,  eh.  693,  §  1;  L.  1803i,  ch.  692,  §  1;  re-numbered  §  41aa  and  amend^ed 
Jj.  1905,  ch.  625,  §  4. 

People  Y.  McKane  (1894),  143  N.  Y.  455,  affg  80  Hun,  322;  McAvoy  v. 
Press  Publishing  Co.  (1906),  114  App.  Div.  545,  99  N.  Y.  Supp.  1041. 

147 


|§  754-756]  ELECTIVE  FEANOHISE  [Art.  74 

§  754.  Mutilation,  destruction  or  loss  of  registry  list 

Any  person  who  -wilfully  loses,  alters,  destroys  or  mutilates 
the  list  or  register  of  voters  in  any  election  district,  or  a  certi- 
fied copy  thereof,  or  removes  from  the  place  of  registration  the 
public  copy  of  such  registration,  after  the  making  of  the  same 
and  before  the  closing  of  the  polls  of  the  election  for  which  the 
same  is  made,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  41b,  added  L.  1890,  oh.  94,  §  1,  as  amended 
L.  1892,  ch.  693,  §  1 ;  L.  1905,  eh.  625,  §  5. 

§  755.  Solicitation  of  money  for  newspaper  support. 

Any  person  who  solicits  from  a  candidate  for  an  elective  office 
money  or  other  property  as  a  consideration  for  a  newspaper  or 
other  publication  supporting  any  candidate  for  an  elective  office, 
is  guilty  of  a  misdemeanor. 

Derivatiom:     Penal  Code,  §  41bb,  added  L.  1900,  ch.  70,  §  1. 

§  756.  Misdemeanors  concerning  police  commissioners  or  offi- 
cers or  members  of  any  police  force. 

Any  person  who,  being  a  police  commissioner  or  an  officer  or 
member  of  any  police  force  in  this  state : 

1.  Uses  or  threatens  or  attempts  to  use  his  official  power  or 
authority,  in  any  manner,  directly  or  indirectly,  in  aid  of  or 
against  any  political  party,  organization,  association  or  society, 
or  to  control,  affect,  influence,  reward  or  punish,  the  political 
adherence,  affiliation,  action,  expression  or  opinion  of  any  citi- 
zen; or, 

2.  Appoints,  promotes,  transfers,  retires  or  punishes  an  officer 
or  member  of  a  police  force,  or  asks  for  or  aids  in  the  promo- 
tion, transfer,  retirement  or  punishment  of  an  officer  or  member 
of  a  police  force,  because  of  the  party  adherence  or  affiliation 
of  such  officer  or  member,  or  for  or  on  the  request,  direct  or 
indirect,  of  any  political  party,  organization,  association  or  so- 
ciety, or  of  any  officer,  member  of  committee  or  representative 
official  or  otherwise  of  any  political  party,  organization,  asso- 
ciation or  society;  or, 

3.  Contributes  any  money,  directly  or  indirectly,  to,  or  solicits, 
collects  or  receives  any  money  for,  any  political  fund,  or  joins 
or  becomes  a  member  of  any  political  club,  association,  society  or 
committee. 

Is  guilty  of  a  miBdeimeanor. 
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DeriTatloAi  Penal  Code,  |  41aa,  added  L.  1899,  ch.  529,  {  1;  re-numbered 
S  41e,  L.  1905,  ch.  625,  S  4. 

Paople  ex  rel.  MoShana  v.  Hagen  (1900),  48  App.  Div.  204,  aff'd  164  N.  X 
670,  62  N.  Y.  Supp.  816;  McAvoy  v.  Press  Publishing  Co.  (1906),  114  App. 
Div.  545,  99  N.  Y.  Supp.  1041. 

§  757.  Failure  of  house-dweller  to  answer  inquiries. 

Any  person  dwelling  in  a  building  in  a  city  who  wilfully 
refuses  to  truly  answer  any  question  or  who  shall  give  false 
answers  to  any  questions  asked  by  any  elector  of  suoh  city,  be- 
tween the  first  meeting  of  the  boards  of  registry  therein  for  any 
election  and  the  closing  of  the  polls  at  such  election,  relating  to 
the  residence  and  qualifications  as  a  voter  of  any  person  dwelling 
in  such  building,  or  of  any  person  who  appears  upon  the  list  or 
registry  of  voters  made  by  a  board  of  registry  as  residing  at  such 
building,  or  who  knowingly  harbors  or  conceals  any  person  who 
has  falsely  registered  as  a  voter,  or  who  shall  rent  any  room  or 
bed  to  any  person  to  be  used  by  such  person  for  himself  or  any 
other  person  for  the  purpose  of  unlawfully  registering  or  voting 
therefrom  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  {  41d,  added  L.  1890,  ch.  94,  {  1,  amended  L. 
1892,  ch.  693,  I  1;  L.  1901,  ch.  371,  §  3;  L.  1905,  ch.  625,  {  6. 

People  ex  rel.  Perry  v.  Hagan  (1898),  13  N.  Y.  Cr.  418,  54  N.  Y.  Supp. 
826;  People  v.  Acritelli  (1908),  67  Misc.  574,  110  N.  Y.  Supp.  430. 

§  758.  Removal,  mutilation  or  destruction  of  election  booths, 
supplies,  poll-lists  or  cards  of  instruction. 
Any  person  who: 

1.  During  an  election  or  town  meeting,  wilfully  defaces  m 
injuree  a  voting  booth  or  compartment,  or  wilfully  removes  or 
destroys  any  of  the  supplies  or  other  conveniences  placed  in 
the  voting  booths  or  compartments  in  pursuance  of  law;  or, 

2.  Before  the  closing  of  the  polls,  wilfully  defaces  or  destroy* 
any  list  of  candidates  to  be  voted  for  at  such  election  or  town 
meeting,  posted  in  accordance  with  the  election  law ;  or, 

3.  During  an  election  or  town  meeting,  wilfully  removes  or 
defaces  the  cards  for  the  instruction  of  voters,  posted  in  aooord- 
ance  with  the  election  law, 

Is  guilty  of  a  miadenaeanor. 

DariTBtlomi  Penal  Code,  {  41e,  added  L.  1890,  eh.  84,  |  1;  amcndad  L. 
1882,  ch.  883,  I  1;  L.  1884.  ch.  714,  9  ' 
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§  759.  Refusal  to  permit  employees  to  attend  election. 

A  person  or  corporation  who  refuses  to  an  employee  entitled  to 

vote  at  an  election  or  town  meeting,  the  privilege  of  attending 

thereat,  as  provided  by  the  election  law,  or  subjects  such  employee 

to  a  penalty  or  reduction  of  wages  because  of  the  exercise  of  such 

privilege,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,   §  41f,   added  L.   1890,   eh.   94,  §   1,  amended  L. 
1892,  eh.  693,  §  1. 

§  760.  Misconduct  in  relation  to  certificates  of  nomination  and 
official  ballots. 

A  person  who: 

1.  Falsely  makes  or  makes  oath  to,  or  fraudulently  defaces  or 
destroys,  a  certificate  of  nomination  or  any  part  thereof;  or, 

2.  Files  or  receives  for  filing  a  certificate  of  nomination,  know- 
ing that  any  part  thereof  was  falsely  made ;  or, 

3.  Suppresses  a  certificate  of  nomination  which  has  been  duly 
filed,  or  any  part  thereof;  or, 

4.  Forges  or  falsely  makes  the  official  indorsement  of  any 
ballot;  or, 

5.  Having  charge  of  official  ballots,  destroys,  conceals  or  sup- 
presses them,  except  as  provided  by  law. 

Is  punishable  by  imprisonment  for  not  more  than  five  years. 

Derivation:  Penal  Code,  §  41g,  added  L.  1890,  ch.  94,  §  1,  amended  L. 
1892,  ch.  693,  §  1;   L.   1905,  ch.  625,  §  7. 

§  760-a.  Misconduct  in  relation  to  designation  petitions. 

Any  person  who : 

1.  Pays,  lends,  contributes  or  promises  to  pay,  lend  or  contri- 
bute any  money  or  other  valuable  consideration  to  or  for  any 
voter,  or  to  or  for  any  other  person,  to  induce  such  voter  to  sign 
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a  petition  for  the  designation  of  a  candidate  for  party  nomination 
or  for  election  to  a  party  position  to  be  voted  for  at  a  primary 
election;  or 

2.  Gives,  offers  or  promises  any  office,  place  or  employment, 
or  promises  to  procure  or  endeavor  to  procure  any  office,  place  or 
employment  to  or  for  any  voter,  or  to  or  for  any  other  person,  in 
order  to  induce  such  voter  to  sign  a  petition  for  the  designation 
of  a  candidate  for  party  nomination  or  for  election  to  a  party 
position  to  be  voted  for  at  a  primary  election ;  or 

3.  Receives,  agrees  or  contracts  for  any  money,  gift,  loan  or 
other  valuable  consideration,  office,  place  or  employment  for  him- 
self or  any  other  person,  for  signing  a  petition  for  the  designation 
of  a  candidate  for  party  nomination  or  for  election  to  a  party 
position  to  be  voted  for  at  a  primary  election ;  or 

4.  Pays  or  agrees  to  pay  money  or  other  valuable  consideration, 
to  any  person  for  his  services  in  canvassing  for  or  otherwise  pro- 
curing the  signatures  of  voters  to  a  petition  for  the  designation  of 
a  candidate  or  candidates  for  party  nomination  or  for  election 
to  a  party  position  to  be  voted  for  at  a  primary  election,  upon 
the  basis  of  the  number  of  names  to  such  petition  procured  by 
Buch  person,  or  at  a  fixed  amount  per  name ;  or 

5.  Represents  to  any  person  as  an  inducement  for  signing  a 
petition  for  the  designation  of  a  candidate  for  party  nomination 
or  for  election  to  a  party  position  to  be  voted  for  at  a  primary 
election,  that  the  person  soliciting  such  signature  is  to  be  com- 
pensated upon  the  basis  of  the  number  of  names  procured  by  such 
person,  or  at  a  fixed  amount  per  name, 

Is  guilty  of  a  misdemeanor.  (Added  by  L.  1912,  ch.  207;  in 
effect  Apr.  9,  1912.) 
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§  761.  Failure  to  deliver  official  ballots. 

Any  person  who  has  undertaken  to  deliver  official  ballots  to  any 
city,  town  or  village  clerk,  or  inspector,  as  authorized  by  the 
election  law,  and  neglects  or  refuses  to  do  so,  is  guilty  of  a  mis- 

demeanor. 

Derivation:     Penal  Code,  §  41h,  added  L.  1892,  ch.  693,  §  1. 

§  762.  llisconduct  of  election  officers  and  watchers. 

Any  election  officer  or  watcher  who: 

1.  Reveals  to  another  person  the  name  of  any  candidate  for 
whom  a  voter  has  voted;  or, 

2.  Communicates  to  another  person  his  opinion,  belief  or  im- 
pression as  to  how  or  for  whom  a  voter  has  voted ;  or, 

3.  Places  a  mark  upon  a  ballot,  or  does  any  other  act  by  which 
one  ballot  can  be  distinguished  from  another,  or  can  be  identi- 
fied; or, 

4.  Before  the  closing  of  the  polls,  unfolds  a  ballot  which  a  voter 
has  prepared  for  voting, 

Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  41i,  added  L.  1892,  ch.  693,  {  1,  aa  amended 
L.  1894,  eh.  714,  §  2;  L.  1905,  ch.  625,  §  8. 

§  763.  Violation  of  election  law  by  public  officer. 

A  public  officer  who  omits,  refuses  or  neglects  to  perform  any 
*ct  required  of  him  by  the  election  law,  or  refuses  to  permit 
the  doing  of  any  act  authorized  thereby,  is,  if  not  otherwise 
provided  by  law,  punishable  by  imprisonment  for  not  more  than 
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three  years,  or  by  a  fine  of  not  more  than  three  thousand  dollars, 

or  both. 

Derivation:     Penal  Code,  §  41j,  added  L.  1892,  ch.  693,  §  1. 
People  V.  Gleason  (1896),  18  Misc.  511,  12  N.  Y.  Cr.  192,  42  N.  Y.  Supp- 
1084;  Matter  of  Hearst  (1905),  110  App.  Div.  346,  96  N.  Y.  Supp.  341. 


§  764.  Misdemeanor  in  relation  to  eleotioni. 

Any  person  who: 

1.  Acts  as  an  inspector  of  election,  poll  clerk  or  ballot  clerk, 
without  being  able  to  read  and  write  the  English  language,  or 
without  being  otherwise  qualified  to  hold  such  office ;  or, 

2.  Being  an  inspector  of  election,  knowingly  and  wilfully  per- 
mits or  suffers  any  person  to  vote  who  is  not  entitled  to  vote 
thereat;  or, 

3.  •  Wilfully  and  unlawfully  obstructs,  hinders  or  delays,  or  aids 
or  assists  in  obstructing  or  delaying  any  elector  on  his  way  to  a 
registration  or  polling  place,  or  while  he  is  attempting  to  register 
or  vote;  or, 

4.  Electioneers  on  election  day  within  a  polling  place,  or  in 
any  public  street  or  in  a  building  or  room,  unless  such  building  or 
room  has  been  maintained  for  such  purpose  for  at  least  six  months 
previous  to  said  election  day,  or  in  any  public  manner  within  one 
hundred  feet  of  a  polling  place;  or  displays  any  political  poster 
or  placard,  except  those  lawfully  provided,  in  or  upon  any  building 
used  for  registration  or  election  purposes  during  any  day  for 
registration  or  election;  or, 

5.  Removes  any  official  ballot  from  a  polling  place  before  the 
closing  of  the  poUs ;  or, 
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6.  Unlawfully  goes  within  the  guard-rail  of  any  polling  place 
or  unlawfully  remains  within  such  guard-rail  after  having  been 
oonunanded  to  remove  therefrom  by  any  inapeetor  of  election ;  or, 

7.  Enters  a  voting  booth  with  any  voter  or  remains  in  a  voting 
booth  while  it  is  occupied  by  any  voter,  or  opens  the  door  of  a 
voting  booth  when  the  same  is  occupied  by  a  voter,  with  the 
intent  to  watch  such  voter  while  engaged  in  the  preparation  of  his 
ballot,  except  as  authorized  by  the  election  law;  or, 

8.  Being  or  claiming  to  be  a  voter,  permits  any  other  person  to 
be  in  a  voting  booth  with  him  while  engaged  in  the  preparation  of 
his  ballot,  except  as  authorized  by  the  election  law,  without  openly 
proteetiiig  against  and  asking  that  such  person  be  ejected;  or, 

9.  Having  lawfully  entered  a  voting  booth  with  a  voter,  re- 
quests, persuades  or  induces  such  voter  to  vote  any  particular 
ballot  or  for  any  particular  candidate,  or,  directly  or  indirectly, 
reveals  to  another  the  name  of  any  candidate  voted  for  by  such 
voter,  or  anything  occurring  within  such  booth;  or, 

10.  Shows  his  ballot  after  it  is  prepared  for  voting,  to  any  per- 
son so  as  to  reveal  the  contents,  or  solicits  a  voter  to  show  the 
same;  or, 

11.  Places  any  mark  upon  his  ballot,  or  does  any  other  act  in 
connection  with  his  ballot  with  the  intent  that  it  may  be  identi- 
fied as  the  one  voted  by  him;  or, 

12.  Places  any  mark  upon,  or  does  any  other  act  in  connection 
with,  a  ballot  or  paster  ballot,  with  the  intent  that  it  may  after- 
wards be  identified  as  having  been  voted  by  any  particular  per- 
son ;  or, 

13.  Receives  an  official  ballot  from  any  person  other  than  one 
of  the  ballot  clerks  having  charge  of  the  ballots;  or, 

14.  Not  being  a  ballot  clerk,  delivers  an  official  ballot  to  a 
voter;  or, 

15.  Not  being  an  inspector  of  election,  receives  from  any  voter 
a  ballot  prepared  for  voting;  or, 

16.  Fails  to  return  to  the  ballot  clerks,  before  leaving  the  poll- 
ing place  or  going  outside  the  guard-rail,  each  ballot  not  voted  by 
him;  or, 

17.  Wilfully  defaces,  injures,  mutilates,  destroys  or  secretes 
any  voting  machine  which  belongs  to  any  municipality  for  use  at 
elections,  and  any  person  who  commits  or  attempts  to  oommit  a 
fraud  in  the  use  of  any  such  voting  machine  during  an  ele»- 
tioii;  or, 
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18.  Wilfully  disobeys  any  lawful  command  of  the  board  of 
inspectors,  or  any  member  thereof, 

Is  guilty  of  a  misdemeanor. 

This  section  shall  apply  to  general  and  special  elections,  munici- 
pal elections  and  town  meetings,  but  nothing  therein  shall  prevent 
any  person  from  receiving  or  delivering  an  unofficial  sample  ballot, 
or  from  receiving,  delivering  and  voting  an  unofficial  ballot  as 
authorized  by  the  election  law. 

Derivation:  Penal  Code,  §  41k,  added  L.  1892,  ch.  693,  §  1;  subd.  18, 
added  L.  1893,  ch.  692,  §  2;  amended  L.  1894,  ch.  714,  §  3;  subd.  4,  amended 
L.  1896,  ch.  549,  §  1,  and  L.  1905,  ch.  625,  §  9;  subd.  17,  added  L.  1899,  ch. 
265,  §  1 ;  subd.  17,  re-numbered  18,  L.  1899,  ch.  265,  §  2. 

People  V.  Pillion  (1894),  78  Hun,  74,  29  N.  Y.  Supp.  267;  People  v.  Cleary 
(1895),  13  Misc.  552,  35  N.  Y.  Supp.  588;  People  v.  Hochstim  (1902),  76  App. 
Div.  28,  78  N.  Y.  Supp.  638,  986;  People  ex  rel.  Borgia  v.  Doe  (1906),  109 
App.  Div.  673,  96  N.  Y.  Supp.  389. 

§  765.  Illegal  voting. 

Any  person  who : 

1.  Knowingly  votes  or  offers  or  attempts  to  vote  at  any  eJeotion, 
or  town  meeting,  when  not  qualified ;  or, 

2.  Procures,  aids,  assists,  counsels  or  advises  any  person  to  go 
or  oome  into  any  town,  ward  or  election  district,  for  the  purpose 
of  voting  at  any  election,  or  town  meeting,  knowing  that  such 
person  is  not  qualified;  or, 

3.  Votes  or  offers  or  attempts  to  vote  at  an  election,  or  town 
meeting  more  than  once;  or  votes  or  offers  or  attempts  to  vote 
at  an  election,  or  town  meeting  under  any  other  name  than  his 
own;  or  votes  or  offers  or  attempts  to  vote  at  an  election,  or  town 
meeting  in  an  election  district  or  from  a  place  where  he  does  not 
reside;  or, 

4.  Procures,  aids,  assists,  commands  or  advises  another  to  vote 
or  offer  or  attempt  to  vote  at  an  election,  or  town  meeting,  know- 
ing that  such  person  is  not  qualified  to  vote  thereat ;  or, 

5.  Being  an  inhabitant  of  another  state  or  county,  votee  or 
offers  or  attempts  to  vote  at  an  election,  or  town  meeting  in  this 
state  or  permits,  aids,  assists,  abets,  procures,  commands  or  ad- 
vises another  to  commit  or  attempt  any  act  named  in  this  section. 

Is  guilty  of  felony,  punishable  by  imprisonment  in  a  state 
prison  for  not  more  than  five  years. 

An  offer  or  attempt  under  this  section  shall  be  deemed  to 
\>e  the  doing  of  any  act  made  necessary  by  the  election  law  pre- 
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liminary  to  the  delivery  of  a  ballot  to  an  elector  or  the  deposit 
of  the  ballot  in  the  ballot  box. 

DeTivation:  Penal  Code,  §  41ni,  added  L.  1892,  ch.  693,  §  1,  as  amended 
L.  1894,  ch.  77,  §  2;  L.  1894,  ch.  282,  §  1;  re-numbered  §  41-1  and  amended  L. 
1901,  ch.  371,  §  5;  L.  1905,  ch.  625,  §  10. 

People  ex  rel.  McShane  v.  Hagen  (1900),  48  App.  Div.  204,  aff'd  164  N.  Y. 
570,  62  N.  Y.  Supp.  816;  People  v.  Gagliardi  (1908),  59  Misc.  653,  111  N.  Y. 
Supp.  395;  People  v.  Fabian  (1908),  192  N.  Y.  446,  126  App.  Div.  91. 

§  766.  False  returns. 

An  inspector  or  poll  clerk  of  an  election  or  toTiTi  meeting,  who 
intentionally  makes,  or  attempts  to  make,  a  false  canvass  of  the 
ballots  cast  thereat,  or  any  false  statement  of  the  result  of  a  can- 
vass, tliough  not  signed  by  a  majority  of  the  inspectors,  or  any 
person  who  induces  or  attempts  to  induce  any  such  inspector  or 
clerk  so  to  do,  is  guilty  of  a  felony. 

DeriTation:  Penal  Code,  §  41n,  added  L.  189?,  ch.  693,  §  1;  re-numbered 
§  41m,  L.  1901,  ch.  371,  §  6. 

Matter  of  Hearst  (1905),  110  App.  Div.  346,  350,  96  N.  Y.  Supp.  341;  Peo- 
ple V.  Foster   (1908),  60  Misc.  7. 

§  767.  Furnishing  money  or  entertainment  to  induce  attend- 
ance at  polls. 

Any  person  who  directly  or  indirectly  by  himself  or  through  any 
other  person  in  connection  with  or  in  respect  of  any  election : 

1.  Gives  or  provides,  or  causes  to  be  given  or  provided,  or  shall 
pay  for  wholly  or  in  part,  any  meat,  drink,  tobacco,  refreshment 
or  provision,  to  or  for  any  person,  other  than  as  part  of  the 
traveling  expenses  of  candidates,  political  agents,  committees  and 
public  speakers;  or, 

2.  Pays,  lends  or  contributes,  or  offers  or  promises  to  pay,  lend 
or  contribute  any  money  or  other  valuable  consideration,  for  any 
other  purpose  than  the  following  matters  and  services  at  their 
reasonable,  bona  fide  and  customary  value  is  guilty  of  a  misde- 
meanor: Rent  of  halls  and  compensation  of  speakers,  music  and 
fireworks  for  public  meetings,  and  expenses  of  advertising  the 
same,  together  with  the  usual  and  minor  expenses  incident  thereto; 
the  preparation,  printing  and  publication  of  posters,  lithographs, 
banners,  notices  and  literary  material ;  the  compensation  of  agents 
to  supervise  and  prepare  articles  and  advertisements  in  the  news- 
papers, to  examine  questions  of  public  interest  bearing  on  tha 
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election,  and  report  on  the  same ;  the  pay  of  newspapers  for  adver- 
tiefementa,  pictures,  reading  matter  and  additional  circulation,  the 
preparation  and  circulation  of  circular  letters,  pamphlets  and 
literature  bearing  on  the  election;  rent  of  offices  and  club  rooms, 
compensation  of  such  clerks  and  agents  ae  shall  be  required  to 
manage  the  necessary  and  reasonable  business  of  the  election  and 
of  attorneys  at  law  for  actual  legal  services  rendered  in  con- 
nection with  the  election;  the  preparation  of  lists  of  voters,  pay- 
ment of  necessary  personal  expenses  by  a  candidate ;  the  reasonable 
traveling  expenses  of  the  committeemen,  agents,  clerks  and 
speakers,  postage,  express,  telegrams  and  telephones;  the  expenses 
of  preparing,  circulating  and  filing  a  petition  for  nomination; 
compensation  of  poll  workers  or  watchers,  and  food  for  the  same, 
and  election  officers,  hiring  of  carriages  for  conveying  electors  to 
the  polls  not  exceeding  three  carriages  for  each  election  district 
in  a  city  and  not  exceeding  six  carriages  in  any  other  election  dis- 
trict; and  the  actual  necessary  railroad  traveling  expenses  for 
transportation  of  voters  to  and  from  their  places  of  residence  for 
the  purpose  of  voting. 

Derivation:  Penal  Code,  §  41-o,  added  L.  1892,  ch.  693,  §  1,  amended  L. 
1895,  ch.  885,  §  1;  re-numbered  §  41n,  L.  1901,  ch.  371,  §  6,  amended  L.  190«S, 
ch.  503,  §  1 ;  L.  1907,  ch.  398,  §  1. 

Smith  V.  Babcock  (1896),  3  App.  Div.  9,  37  N.  Y.  Supp.  965;  Peopl*  ex  rel. 
Perkins  v.  Moss  (1906),  113  App.  Dir.  329,  99  N.  Y.  Supp.  138,  afPd  187  N. 
Y.  410. 

§  768.  Giving  consideration  fc»-  franchise. 

Any  person  who  directly  or  indirectly,  by  himself  or  throu^ 
any  other  peson: 

1.  Pays,  lends  or  contributes,  or  offers  or  promises  to  pay,  lend 
or  contribute  any  money  or  otter  valuable  consideration  to  or 
for  any  voter,  or  to  or  for  any  other  person,  to  induce  such  voter 
or  other  person  to  vote  or  refrain  from  voting  at  any  election, 
or  to  induce  any  voter  or  other  person  to  vote  or  refrain  from 
voting  at  such  election  for  any  particular  person  or  persons,  or 
for  or  against  any  particular  proposition  submitted  to  voters,  or 
to  induce  such  voter  to  come  to  the  polls  or  remain  away  from 
the  polls  at  such  election,  or  to  induce  such  voter  or  other  per- 
son to  place  or  cause  to  be  placed  or  refrain  from  placing  or 
oausing  to  be  placed  his  name  upon  a  registry  of  voters,  or  on 
Bcoount  of  such  voter  or  other  person  having  voted  or  refrained 
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from  voting  or  having  voted  or  refrained  from  voting  for  or 
against  any  particular  person  or  for  or  against  any  proposition 
enbmitted  to  voters,  or  having  come  to  the  polls  or  remained  away 
from  the  polls  at  such  election,  or  having  placed  or  caused  to  be 
placed  or  refrained  from  placing  or  causing  to  be  placed  his  or 
any  other  name  upon  the  registry  of  voters ;  or, 

2.  Gives,  offers  or  promises  any  office,  place  or  employment,  or 
promises  to  procure  or  endeavor  to  procure  any  office,  place  or 
employment  to  or  for  any  voter,  or  to  or  for  any  other  person,  in 
order  to  induce  such  voter  or  other  person  to  vote  or  refain  from 
voting  at  any  election,  or  to  induce  any  voter  or  other  person  to 
vote  or  refrain  from  voting  at  such  election,  for  or  against  any 
particular  person  or  for  or  against  any  proposition  submitted  to 
voters,  or  to  induce  any  voter  or  other  person  to  place  or  cause 
to  be  placed  or  refrain  from  placing  or  causing  to  be  placed  his  or 
any  other  name  upon  a  registry  of  voters ;  or, 

3.  Gives,  offers  or  promises  any  office,  place,  employment  or 
valuable  thing  as  an  inducement  for  any  voter  or  other  person  to 
procure  or  aid  in  procuring  either  a  large  or  a  small  vote,  plu- 
rality or  majority  at  any  election  district  or  other  political  divi- 
sion of  the  state,  for  a  candidate  or  candidates  to  be  voted  for 
at  an  election;  or  to  cause  a  larger  or  smaller  vote,  plurality  or 
majority  to  be  east  or  given  for  any  candidate  or  candidates  in 
one  such  district  or  political  division  than  in  another ;  or, 

4.  Makes  any  gift,  loan,  promise,  offer,  procurement  or  agree- 
ment as  aforesaid  to,  for  or  with  any  person  to  induce  such  person 
to  procure  or  endeavor  to  procure  the  election  of  any  person  or 
the  vote  of  any  voter  at  any  election ;  or, 

5.  Procures  or  engages  or  promises  or  endeavors  to  procure,  in 
conseqiience  of  any  such  gift,  loan,  offer,  promise,  procurement,  or 
agreement  the  election  of  any  person,  or  the  vote  of  any  voter,  at 
such  election ;  or, 

6.  Advances  or  pays  or  causes  to  be  paid,  any  money  or  other 
valuable  thing,  to  or  for  the  use  of  any  other  person  with  the  in- 
tent that  the  same,  or  any  part  thereof,  shall  be  used  in  bribery 
at  any  election,  or  knowingly  pays  or  causes  to  be  paid  any  money 
or  other  valuable  thing  to  any  person  in  discharge  or  repayment  of 
any  money,  wholly  or  in  part  expended  in  bribery  at  any  election, 

Is  guilty  of  a  felony,  punishable  by  imprisonment  for  not  more 
than  five  years,  and  in  addition  forfeits  any  office  to  which  he 
may  have  been  elected  at  the  election  with  reference  to  whidh 
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snoh  oflfense  was  oommitted,  and  becomes  incapable  of  Holding 
any  public  office  under  the  constitution  and  la-wys  of  the  state  for  a 
period  of  five  yeajB  after  such  conviction. 

Derivation:  Penal  Code,  §  41p,  added  L.  1892,  ch.  693,  S  1,  amended  L, 
1894,  ch.  714,  §  5;  re-numbered  §  41-o,  amended  L.  1901,  ch.  371,  §  7;  L.  1905, 
eh.  625,  §  11. 

§  769.  Receiving  consideration  for  franchise. 
Any  person  who,  directly  or  indirectly,  by  himself  or  through 
any  other  person; 

1.  Receives,  agrees  or  contracts  for,  before  or  during  an  elec- 
tion, any  money,  gift,  loan  or  other  valuable  consideration,  office, 
place  or  employment  for  himself  or  any  other  person,  for  voting 
or  agreeing  to  vote,  or  for  coming  or  agreeing  to  come  to  the  polls, 
or  for  remaining  away  or  agreeing  to  remain  away  from  the  polls, 
or  for  refraining  or  agreeing  to  refrain  from  registering  as  a 
voter,  or  for  refraining  or  agreeing  to  refrain  from  voting,  or  for 
voting  or  agreeing  to  vote,  or  for  refraining  or  agreeing  to  refrain 
from  voting  for  or  against  any  particular  person  or  persons  at 
any  election,  or  for  or  against  any  proposition  submitted  to  voters 
at  such  election ;  or, 

2.  Receives  any  money  or  other  valuable  thing  during  or  after 
an  election  on  account  of  himself  or  any  other  person  having 
voted  or  refrained  from  voting  at  such  an  election,  or  having 
registered  or  refrained  from  registering  as  a  voter,  or  on  account 
of  himself  or  any  other  person  having  voted  or  refrained  from 
voting  for  or  against  any  particular  person  at  such  election,  or 
for  or  against  any  proposition  submitted  to  voters  at  such  elec- 
tion, or  on  account  of  himself  or  any  other  person  having  come  to 
the  polls  or  remained  away  from  the  polls  at  such  election,  or 
having  registered  or  refrained  from  registering  as  a  voter,  or  on 
account  of  having  induced  any  other  person  to  vote  or  refrain 
from  voting  for  or  against  any  particular  person  at  such  election, 
or  for  or  against  any  proposition  submitted  to  voters  at  such 
election, 

Is  guilty  of  a  felony,  and  in  addition  shall  be  excluded  from 
tthe  right  of  suffrage  for  five  years  after  such  conviction. 

The  county  clerk  of  the  county  in  which  such  person  is  con- 
victed shall  transmit  a  certified  copy  of  the  record  of  conviction 
to  the  derk  of  each  coimty  of  the  state,  within  ten  days  thereafter, 
which  copy  shall  be  filed  in  hia  office  by  each  of  said  clerks. 

Sarlvatloii:     Penal  Code,  §  41q,  addad  L.  1892,  eh.  693,  {  I;  amendad  Ik 

157 


§§  7Y0-772]  ELECTIVE  FRANCHISE  [Art  74 

1894,  ch.  714,  }  S;  ra-numberad,  S  41p  and  amended  L.  1901,  ch.  S71,  I  8;  L. 
leos,  ch.  626,  S  12. 

Van  Ingen  y.  Star  Co.  (1896),  1  App.  Div.  431,  aff'd  167  N.  T.  696,  87  V. 
Y.  Supp.  114. 

§  770.  Testimony  on  prosecution. 

A  person  offending  against  any  section  of  this  article  is  a  com- 
petent witness  against  another  person  so  offending  and  may  be 
compelled  to  attend  and  testify  on  any  trial,  hearing  or  proceeding 
or  investigation  in  the  same  manner  as  any  other  person.  Tlie 
testimony  so  given  shall  not  be  used  in  any  prosecution  or  proceed- 
ing, civil  or  criminal,  against  the  person  testifying.  Any  such  per- 
son testifying  shall  not  thereafter  be  liable  to  indictment,  prosecu- 
tion or  punishment  for  the  offense  with  reference  to  which  his  tes- 
timony was  given,  and  may  plead  or  prove  the  giving  of  testimony 
accordingly,  in  bar  of  such  an  indictment  or  prosecution. 

Derivation:  Penal  Code,  §  41r,  added  h.  1892,  ch.  693,  §  1;  amended  L. 
1893,  ch.  692,  §  1;  renumbered  §  41q  and  amended  L.  1901,  ch.  371,  §  9. 

People  V.  Lewis  (1895),  14  Misc.  264,  11  N.  Y.  Cr.  212,  35  N.  Y.  Supp. 
664;  People  v.  Aeritelli  (1908),  57  Misc.  582,  110  N.  Y.  Supp.  430;  People  T. 
Cahill  (1908),  193  N.  Y.  239,  aff'g  126  App.  Div.  394. 

§  771.  Bribery  or  intimidation  of  elector  in  military  service  of 
United  States. 

Any  person  who,  directly  or  indirectly,  by  bribery,  menace  or 
other  corrupt  means,  controls  or  attempts  to  control  an  elector  of 
this  state  enlisted  in  the  military  service  of  the  United  States,  in 
the  exercise  of  his  rights  under  the  election  law,  or  annoys,  injures 
or  punishes  him  for  the  manner  in  which  he  exercises  such  right,  is 
guilty  of  a  misdemeanor  for  which  he  may  be  tried  at  any  future 
time  when  he  may  be  found  within  this  state ;  and  upon  conviction 
thereof  shall  thereafter  be  ineligible  to  any  office  therein. 

DeriTation:  Penal  Code,  §  41s,  added  L.  1892,  ch.  693,  §  1;  re-numbared 
I  41r,  L.  1901,  ch.  371,  §  10. 

§  772.  Duress  and  intimidation  of  voters. 

Any  person  or  corporation  who  directly  or  indirectly: 

1.  Uses  or  threatens  to  use  any  force,  violence  or  restraint, 

or  inflicts  or  threatens  to  inflict  any  injury,  damage,  harm  or 

loss    or  in  any  other    manner    practices    intimidation  upon  or 

againat  any  person  in  order  to  induce  or  compel  such  peiraoD 
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to  vote  or  refrain  from  voting  at  any  election  or  to  vote  or 
refrain  from  voting  for  or  against  any  particular  person 
or  for  or  against  any  proposition  submitted  to  voters  at  such! 
election,  or  to  place  or  cause  to  be  placed  or  refrain  from  placing 
or  causing  to  be  placed  his  name  upon  a  registry  of  voters,  or 
on  account  of  such  person  having  voted  or  refrained  from  voting 
at  such  election,  or  having  voted  or  refrained  from  voting  for 
or  against  any  particular  person  or  persons,  or  for  or  against 
any  proposition  submitted  to  voters  at  such  election,  or  having 
roistered  or  refrained  from  registering  as  a  voter ;  or, 

2.  By  abduction,  duress  or  any  forcible  or  fraudulent  device  or 
contrivance  -whatever  impedes,  prevents  or  otherwise  interferea 
■with  the  free  exercise  of  the  elective  franchise  by  any  voter,  or 
compels,  induces  or  prevails  upon  any  voter  to  give  or  refrain 
from  giving  his  vote  for  or  against  any  particular  person  at  any 
election ;  or, 

3.  Being  an  employer  pays  his  employees  the  salary  or  wages 
due  in  "  pay  envelopes,"  upon  which  there  is  written  or  printed 
any  political  motto,  device  or  argument  containing  threats,  ex* 
press  or  implied,  intended  or  calculated  to  influence  the  political 
opinions  or  actions  of  such  employees,  or  within  ninety  days  of 
a  general  election  puts  or  otherwise  exhibits  in  the  establish- 
ment or  place  where  his  employees  are  engaged  in  labor,  any 
handbill  or  placard  containing  any  threat,  notice  or  information, 
that  if  any  particular  ticket  or  candidate  is  elected  or  defeated, 
work  in  his  place  or  establishment  will  cease,  in  whole  or  in  part, 
his  establishment  be  closed  up,  or  the  wages  of  his  employees 
reduced,  or  other  threats,  express  or  implied,  intended  or  calcu- 
lated to  influence  the  political  opinions  or  actions  of  his  employees, 

Is  guilty  of  a  misdemeanor,  and  if  a  corporation  shall  in  addition 
forfeit  its  charter. 

Derivation:  Penal  Code,  §  41t,  added  L.  1892,  ch.  693,  {  1;  amended  L. 
1894,  ch.  714,  §  6;  re-numbered  §  41g,  L.  1901,  ch.  371,  {  10. 

People  V.  Hochatim  ( 1901 ) ,  36  Miac.  562,  73  N.  Y.  Supp.  626. 

§  773.  Conspiracy  to  promote  or  prevent  election. 

Any  two  or  more  persons  who  conspire  to  promote  or  prevent 
the  election  of  any  person  to  a  public  ofGioe  by  the  use  of  any 
means  which  are  prohibited  by  law,  shall  be  punishable  by  im- 
prisonment for  not  more  than  one  year;  provided  any  act  beddes 
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such  agreement  be  done  to  effect  the  object  thereof  by  one  or  more 
of  the  parties  to  such  conspiracy. 

I>eriTatioii:     Penal  Code,  §  41u,  added  L.  1894,  ch.  714,  i  7;  re-nmnbered 
i  41t,  L.  1901,  ch.  371,  {  10;  amended,  L.  1905,  ch.  625,  §  13. 


§  774.  Political  assessments. 

Any  person  who: 

1.  Being  an  officer  or  employee  of  the  state,  or  of  a  political 
■subdivision  thereof,  directly  or  indirectly  uses  his  authority  or 
official  influence  to  compel  or  induce  any  other  officer  or  employee 
of  the  state  or  a  political  subdivision  thereof,  to  pay  or  promise 
to  pay  any  political  assessments;  or, 

2.  Being  an  officer  or  employee  of  the  state,  or  of  a  political 
subdivision  thereof,  directly  or  indirectly,  gives,  pays  or  hands 
over  to  any  other  such  officer  or  employee  any  money  or  other 
valuable  thing  on  account  of  or  to  be  applied  to  the  promotion 
of  his  election,-  appointment  or  retention  in  office,  or  makes  any 
promise,  or  gives  any  subscription  to  such  officer  or  employee  to 
pay  or  contribute  any  money  or  other  valuable  thing  for  any 
such  purpose  or  object;  or, 

3.  Being  such  an  officer  or  employee  and  having  charge  or 
control  of  any  building,  office  or  room  occupied  for  any  purpose 
of  the  state  or  of  a  political  subdivision  thereof,  consents  that 
any  person  enter  the  same  for  the  purpose  of  making,  collecting, 
receiving  or  giving  notice  of  any  political  assessment ;  or, 

4r.  Enters  or  remains  in  any  such  office,  building  or  room,  or 
sends  or  directs  any  letter  or  other  vpriting  thereto,  for  the  pur- 
pose of  giving  notice  of  demanding  or  collecting,  or  being  therein, 
gives  notice  of,  demands,  collects  or  receives,  any  political  assess- 
ment; or, 

5.  Prepares  or  makes  out,  or  takes  any  part  in  preparing  or 
making  out,  any  political  assessment,  subscription  or  contribu- 
tion, with  the  intent  that  the  same  shall  be  sent  or  presented  to 
or  collected  of  any  such  officer  or  employee;  or, 

6.  Sends  or  presents  any  political  assessment,  subscription,  or 
contribution  to,  or  requests  its  payment  of,  any  such  officer  or 
employee, 

Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  41u,  added  L.  1892,  ch.  693,  S  1;  re-numb«r«d 
!  41v,  L.  1894,  ch.  714,  §  8;  re-numbered  §  41u,  L.  1901,  ch.  871,  §  10. 


Art.  74]  ELECTIVE  FRANCHISE  [§§  775-776 

§  775.  Corrupt  use  of  position  or  authority. 
Any  person  who: 

1.  While  holding  a  public  office,  or  being  nominated  or  seeking 
a  nomination  or  appointment  therefor,  corruptly  uses  or  promises 
to  use,  directly  or  indirectly,  any  official  authority  or  influence 
possessed  or  anticipated,  in  the  way  of  conferring  upon  any  per- 
son, or  in  order  to  secure,  or  aid  any  person  in  securing,  any 
office  or  public  employment,  or  any  nomination,  confirmation, 
promotion  or  increase  of  salary,  upon  consideration  that  the  vote 
or  political  influence  or  action  of  the  person  so  to  be  benefited  or 
of  any  other  person,  shall  be  given  or  used  in  behalf  of  any  candi- 
date, officer  or  party  or  upon  any  other  corrupt  condition  or  con- 
sideration; or, 

2.  Being  a  public  officer  or  employee  of  the  state  or  a  political 
subdivision  having,  or  claiming  to  have,  any  authority  or  in- 
fluence affecting  the  nomination,  public  employment,  confirma- 
tion, promotion,  removal,  or  increase  or  decrease  of  salary  of 
any  public  offi'cer  or  employee,  or  promises  or  threatens  to  use, 
any  such  authority  or  influence,  directly  or  indirectly  to  aff"ct 
the  vote  or  political  action  of  any  such  public  officer  or  employee, 
or  on  account  of  the  vote  or  political  action  of  such  officer  or 
employee;  or, 

3.  Makes,  tenders  or  offers  to  procure,  or  cause  any  nomina- 
tion or  appointment  for  any  public  office  or  place,  or  accepts  or 
requests  any  such  nomination  or  appointment,  upon  the  payment 
or  contribution  of  any  valuable  consideration,  or  upon  an  under- 
standing or-  promise  thereof ;  or, 

4.  Makes  any  gift,  promise  or  contribution  to  any  person, 
upon  the  condition  or  consideration  of  receiving  an  appointment 
or  election  to  a  public  office  or  a  position  of  public  employment, 
or  for  receiving  or  retaining  any  such  office  or  position,  or  pro- 
motion, privilege,  increase  of  salary  or  compensation  therein,  or 
exemption  from  removal  or  discharge  therefrom, 

Is  punishable  by  imprisonment  for  not  more  than  two  years 
or  by  a  fine  of  not  more  than  three  thousand  dollars  or  both. 

Derivation:  Penal  Code,  §  41v,  added  L.  1892,  ch.  693,  §  1 ;  re-numbered 
}  41w,  L.  1894,  ch.  714,  §  8;  re-numbered  §  41v,  L.  1901,  ch.  371,  §  10. 

§  776.  Failure  to  file  candidate's  statement  of  expenses. 

Every  candidate  who  is  voted  for  at  any  public  election  held 
williin  this  state  shall,  within  ten  days  after  such  election,  file 
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as  hereinafter  provided  an  itemized  statement  showing  in  detail  all 
the  moneys  contributed  or  expended  by  him,  directly  or  indirectly, 
by  himself  or  through  any  other  person,  in  aid  of  his  election. 
Such  statement  shall  give  the  names  of  the  various  persons  who 
received  such  moneys,  the  specific  nature  of  each  item,  and  the 
purpose  for  which  it  was  expended  or  contributed.  There  shall 
be  attached  to  such  statement  an  affidavit  subscribed  and  sworn  to 
by  such  candidate,  setting  forth  in  substance  that  the  statement 
thus  made  is  in  all  respects  true,  and  that  the  same  is  a  full  and 
detailed  statement  of  all  moneys  so  contributed  or  expended  by 
him,  directly  or  indirectly,  by  himself  or  through  any  other  person, 
in  aid  of  his  election.  Candidates  for  offices  to  be  filled  by  the 
electors  of  the  entire  state,  or  any  division  or  district  thereof 
greater  than  a  county,  shall  file  their  statements  in  the  office  of  the 
secretary  of  state.  The  candidates  for  town,  village  and  city  offices, 
excepting  the  city  of  New  York,  shall  file  their  statements  in  the 
office  of  the  town,  village  or  city  clerk,  respectively,  and  in  cities 
wherein  there  is  no  city  clerk,  with  the  clerk  of  the  common  council 
of  the  city  wherein  the  election  occurs.  Candidates  for  all  other 
offices,  including  all  officers  in  the  city  and  county  of  New  York, 
shall  file  their  statements  in  the  office  of  the  clerk  of  the  county 
wherein  the  election  occurs,  unless  the  county  has  a  commissioner  of 
elections,  in  which  case  candidates  shall  file  their  statements  in  the 
office  of  such  commissioner  of  elections. 

Any  candidate  for.  office  who  refuses  or  neglects  to  file  a  state- 
ment as  prescribed  in  this  section  shall  be  guilty  of  a  misdemeanor. 
A  county  clerk  or  commissioner  of  elections  with  whom  a  candi- 
date's statement  of  expenses  is  filed  shall,  within  twenty  days  after 
the  election,  file  a  certified  copy  thereof  with  the  secretary  of  state. 

(Amended  by  L.  1910,  ch.  439,  in  effect  Sept.  1,  1910.) 
Derivation:    Penal  Code,  §  41w,  added  L.  1892,  oh.  693,  §  1;  reniLmbered 

§  41x,  L.  1894,  oh.  714,  §  8;  renumhered  §  41w,  L.  1901,  ch.  371,  §  10. 

Strykcr  v.  Churchill   (1903),  39  Mi&c.  578,  aff'd  without  opinion,  80  N.  Y. 

Supp.  588. 

§  777.  Procuring  fraudulent  certificates  in  order  to  vote. 

Any  person  who  knowingly  and  wilfully  procures  from  any 
court,  judge,  clerk  or  other  officer,  a  certificate  of  naturalization, 
which  has  been  allowed,  issued,  signed  or  sealed  in  violation  of 
the  laws  of  the  United  States  or  of  this  state,  with  intent  to  enable 
himself  or  any  other  person  to  vote  at  any  election  when  he  or 
such  person  is  not  entitled  by  the  laws  of  the  United  States  to 
become  a  citizen  or  to  exercise  the  elective  franchise,  is  guilty  of 
a  felony. 

Derivation:   Penal  Code,  §  41x,  ad<led  L.  1893,  eh.  692,  §  2. 

Stryker  v.  Churahill  (1903),  39  Misc.  578,  580,  80  N.  Y.  Supp.  588. 
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§  778.  Presenting  fraudulent  certificates  to  registry  boards  to 
procure  registration. 

A  person  who  knowingly  and  wilfully  presents  to  any  board  of 
officers,  for  the  purpose  of  having  himself  or  any  other  person 
placed  upon  any  list  or  registry  of  voters,  or  to  any  board  of  offi- 
cers for  the  purpose  of  enabling  himself  or  any  other  person  to 
vote  at  any  election,  any  certificate  of  naturalization  which  has 
been  allowed  or  issued  by  or  procured  from  any  judicial  officer, 
clerk  of  a  court,  or  other  ministerial  officer  of  a  court,  by  any 
false  statement,  oath  or  representation,  or  in  violation  of  the  laws 
of  the  United  States  or  of  this  state,  with  intent  to  enable  any 
person  to  vote  at  any  election,  when  such  person  is  not  entitled 
by  the  laws  of  the  United  States  to  become  a  citizen,  or  of  this  state, 
to  exercise  the  elective  franchise,  is  guilty  of  a  felony. 

Derivation:    Penal  Code,  §  41y,  added  L.  1893,  ch.  692,  }  2. 

§  779.  Soliciting  from  candidates. 

Any  person  who  solicits  from  a  candidate  for  an  elective  office 
money  or  other  property,  or  who  seeks  to  induce  such  candidate 
who  has  been  placed  in  nomination  to  purchase  any  ticket,  card 
or  evidence  of  admission  to  any  ball,  picnic,  fair  or  entertain- 
ment of  any  kind,  is  guilty  of  a  misdemeanor;  but  this  section 
shall  not  apply  to  a  request  for  a  contribution  of  money  by  an 
authorized  representative  of  the  political  party,  organization  or 
association  to  which  such  candidate  belongs. 

Derivation:-  Part  of  Penal  Code,  §  41z(a),  added  L.  1895,  ch.  155,  !  I; 
amended  L.  1906,  ch.  503,  §  2.     For  remainder  of  section,  see  §  780,  post. 

§  780.  Judicial  candidates  not  to  contribute. 

No  candidate  fo'r  a  judicial  office  shall,  directly  or  indirectly, 

make  any  contribution  of  money  or  other  thing  of  value,  nor  shall 

any  contribution  be  solicited  of  him ;  but  a  candidate  for  a  judicial 

office  may  make  such  legal  expenditures  other  than  contributions, 

as  are  authorized  by  section  seven  hundred  and  sixty-seven  of  this 

article. 

Derivation:  Part  of  Penal  Code,  §  41z(b),  added  h.  1895,  ch.  155,  §  1; 
amended  L.  1906,  ch.  503,  §  2.     Tor  remainder  of  section,  see  §  779,  ante. 

§  781.  Limitation  of  amounts  to  be  expended  by  candidates. 

The  total  amount  expended  by  a  candidate  for  a  public  office, 
voted  for  at  an  election,  by  the  qualified  electors  of  the  state  or 
any  political  subdivision  thereof,  for  any  of  the  purposes  specified 
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in  section  seven  hundred  and  sixty-seven  of  this  chapter,  for 
contributions  to  political  committees,  as  that  term  is  defined  in 
section  five  hundred  and  forty  of  the  election  law,  or  for  any 
purpose  tending  in  any  way,  directly  or  indirectly,  to  promote, 
or  aid  in  securing,  his  nomination  and  election  shall  not  exceed 
the  amount  specified  herein.  By  a  candidate  for  governor,  the 
sum  of  ten  thousand  dollars ;  by  a  candidate  for  any  other  elective 
state  office,  other  than  a  judicial  office,  the  sum  of  six  thousand  dol- 
lars; by  a  candidate  for  the  office  of  representative  in  congress 
or  presidential  elector,  the  sum  of  four  thousand  dollars;  by  a 
candidate  for  the  office  of  state  senator,  the  sum  of  two  thousand 
dollars;  by  a  candidate  for  the  office  of  member  of  assembly,  the 
sum  of  one  thousand  dollars ;  by  a  candidate  for  any  other  public 
office  to  be  voted  for  by  the  qualified  electors  of  a  county,  city, 
town  or  village,  or  any  part  thereof,  if  the  total  number  of  votes 
cast  therein  for  all  candidates  for  the  office  of  governor  at  the 
last  preceding  state  election,  shall  be  five  thousand  or  less,  the 
sum  of  five  hundred  dollars ;  if  the  total  number  of  votes  cast 
therein  at  such  last  preceding  state  election  be  in  excess  of  five 
thousand,  the  sum  of  three  dollars  for  each  one  hundred  votes  in 
excess  of  such  number  may  be  added  to  the  amounts  above  speci- 
fied. Any  candidate  for  a  public  office  who  shall  expend  for  the 
purposes  above  mentioned  an  amount  in  excess  of  the  sum  herein 
specified  shall  be  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  41z(e),  added  L.  1907,  ch.  584,  §  1. 

§  781-a.  Political  contributions  by  owners  of  polling  places 
prohibited. 

A  person  who,  being  the  owner  of  premises  contracted  for  or 
used  as  a  place  of  registration  or  as  a  polling  place  for  any  election 
or  official  primary,  who  makes,  offers  or  promises  to  make  a  politi- 
cal contribution  to  any  party  committee,  candidate  or  person,  or 
any  person  who  makes,  promises  or  offers  to  make  any  such  politi- 
cal contribution  as  an  inducement  for  the  hiring  of  premises  owned 
by  him  for  use  as  a  place  of  registration  or  polling  place  for  any 
election  or  official  primary,  shall  be  guilty  of  a  misdemeanor. 
(Added  by  L.  1918,  ch.  294,  in  effect  Sept.  1,  1918.) 

§  782.  Penalty. 

Any  person  convicted  of  a  misdemeanor  under  this  article  shall 
for  a  first  offense  be  punished  by  imprisonment  for  not  more 
than  one  year,  or  by  a  fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment. Any  person  convicted  of  a  misdemeanor  under  this  article 
for  a  second  or  subsequent  offense  shall  be  guilty  of  a  felony. 

Derivation:  Penal  Code,  §  41zz,  added  L.  1901,  ch.  371,  §  11,  amended 
Ii.  1905,  ch.  625,  §  14;  L.  1006,  oh.  503,  §  3. 
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ARTICLE  76. 

EVIDENCE. 

SEonON  810.  Using  forged  or  fraudulently  altered  avidenoe. 

811.  Forging  evidence. 

812.  Destroying  evidence. 

813.  Inducing  another  to  commit  perjury. 

814.  Suppressing  evidence. 

815.  Presumption  of  responsibility  in  general. 

816.  Presumption  as  to  child  under  seven  years. 

817.  Presumption  of  responsibility  in  general  as  to  child  of  seven 

years  or  more. 


§  810.  Using  forged  or  fraudulently  altered  evidence. 

A  person  who,  upon  any  trial,  hearing,  inquiry,  investigation 
or  other  proceeding  authorized  by  law,  offers  or  procures  to  be 
offered  in  evidence,  or  to  be  used  on  a  motion,  as  genuine,  a 
book,  paper,  document,  record  or  other  instrument  in  writing, 
knowing  the  same  to  have  been  forged  or  fraudulently  altered,  is 
guilty  of  a  felony. 

Derivation:     Penal  Code,  §   107,  amended  L.  1890,  ch.  378,  {  1. 

People  v.  Levy  (1896),  16  Misc.  616,  40  N.  Y.  Supp.  743. 

§  811.  Forging  evidence. 

A  person  who  fraudulently  makes  or  prepares  any  false  record, 
instrument  in  writing,  or  other  matter  or  thing,  with  intent  to  pro- 
duce it,  or  allow  it  to  be  produced  in  evidence,  or  on  a.  motion,  as 
genuine,  upon  any  trial,  hearing,  investigation,  inquiry,  or  other 
proceeding,  authorized  by  law,  is  guilty  of  a  felony. 

Derivation:     Penal  Code,  §   109,  amended  L.  1890,  ch.  878,  5  2. 

People  V.  Levy  (1896),  16  Misc.  615,  40  N.  Y.  Supp.  743. 

§  812.  Destroying  evidence. 

A  person  who,  knowing  that  a  book,  paper,  record,  instrument  in 
writing,  or  other  matter  or  thing,  is  or  may  be  required  in  evi- 
dence, or  on  a  motion,  upon  any  trial,  hearing,  inquiry,  investiga- 
tion   or  other  proceeding,   authorized  by  law   wilfully  destroys 
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the  same,  ivith  intent  thereby  to  prevent  the  same  from  being  pio> 
duoed,  ia  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §   110,  amended  L.  1890,  oh.  378,  S  3. 

Stearns  v.  Titus  (1908),  193  N.  Y.  274,  rev'g  119  App.  Diy.  886.  104  N.  Y. 
Supp.  1148. 

§  813.  Inducing  another  to  commit  perjury. 

A  person  who  without  giving,  offering  or  promising  •  bribe, 
incites  or  attempts  to  procure  another  to  oommit  perjury,  or  to 
give  false  testimony  as  a  witness,  though  no  perjury  is  committed 
or  false  testimony  given,  or  to  withhold  true  testimony,  is  guilty 
of  a  misdemeanor. 

DerlTation:     Penal  Code,  §   112. 

McCoy  V.  Munro  (1902),  76  App.  Div.  439,  78  N.  Y.  Supp.  848. 

§  814.  Suppressing  evidence. 

A  person  who  maliciously  practices  any  deceit  or  fraud,  or  usee 
any  threat,  menace  or  violence,  with  intent  to  prevent  any  party 
to  an  action  or  proceeding  from  obtaining  or  producing  therein 
any  book,  paper,  or  other  thing  which  might  be  evidence,  or  from 
procuring  the  attendance  or  testimony  of  any  witness  therein,  or 
with  intent  to  prevent  any  person  having  in  his  possession  any 
book,  paper,  or  other  thing  which  might  be  evidence  in  such  suit 
or  proceeding,  or  to  prevent  any  person  being  cognizant  of  any 
fact  material  thereto  from  producing  or  disdosing  the  same,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  |   128. 

§  815.  Presiunption  of  responsibility  in  general. 

A  person  is  presumed  to  be  responsible  for  his  acts.  The  burden 
of  proving  that  he  is  irresponsible  is  upon  the  accused  person,  ex- 
cept as  otherwise  prescribed  in  this  chapter. 

Derivation:     Penal  Code,  §   17. 

Murphy  r.  Perlstein  (1902),  73  App.  Div.  256-261,  76  N.  Y.  Supp.  857. 

§  816.  Presiunption  as  to  child  under  seven  years. 

A  child  under  the  age  of  seven  years  is  not  capable  of  commit- 

ting  crime. 

Derlvatloni    Penal  Code,  I  18. 

Hoebna  v.  Hermuuin   (1888),  108  N.  Y.  S63,  aiTg  S8  Hon,  S70; 
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Dry  Dock,  etc.,  R.  Co.  (1889),  115  N.  Y.  104,  28  N.  Y.  St.  561,  rev'g  4i 
Hun,  184;  Lafferty  v.  Third  Ave.  R.  R.  Co.  (1903),  86  App.  Div.  599,  83  N. 
Y.  Supp.  405;  People  v.  Taylor  (1908),  192  N.  Y.  400;  see  also  People  v. 
Davie,  1  Wheel  Car  Cas.  230;  Walker's  Case,  5  City  Hall  Rec.  137;  Stage's 
Case,  6  Ciiy  Hall  Rec.  177;  State  v.  Aaron,  7  Am.  Dec.  692;  Marsh  v.  Loader, 
14  B.  C.  (N.  8.)  636,  3  Lawson  Crim.  Def.  119;  Willet  v.  Com.,  13  Bush,  230. 

§  817.  Presumption  of  responsibility  in  general  as  to  child  of 
seven  years  or  more. 

A  child  of  the  a^e  of  seven  years,  and  under  the  a.ge  of  twelve 
years,  is  presumed  to  be  incapable  of  crime,  but  the  presumption 
may  be  removed  by  proof  that  he  had  sufficient  capacity  to  under- 
stand the  act  or  neglect  charged  against  him  and  to  know  its 
wrongfulness. 

Whenever  in  any  legal  proceedings  it  becomes  necessary  to  de- 
termine the  age  of  a  child,  the  child  may  be  produced  for  personal 
inspection,  to  enable  the  magistrate,  court  or  jury,  to  determine 
the  age  thereby;  and  the  court  or  magistrate  may  direct  an  ex- 
amination by  one  or  more  physicians,  whose  opinion  shall  also 
be  competent  evidence  upon  the  question  of  age.  A  copy  of  the 
record  of  baptism  of  any  child  in  any  parish  register,  or  register 
kept  in  a  church,  or  by  a  clergyman  thereof,  or  a  crtifioate  of 
baptism  duly  authenticated  by  the  person  in  charge  of  such 
register,  or  who  administered  said  baptism,  and  also  a  transcript 
of  the  record  of  birth  recorded  in  any  bureau  of  vital  statistics  or 
board  of  health,  duly  authenticated  by  its  secretary  or  under  its 
seal,  and  the  entries  made  in  a  family  Bible,  shall  also  be  com- 
petent evidence  upon  the  question  of  the  age. 

Derivation:  Penal  Code,  |  19,  as  amended  L.  1884,  eh.  46,  §  1;  L.  1888, 
ch.  145,  §  1. 

People  ex  rel.  Zeigler  v.  Special  Sessions  (1877),  10  Hun,  224;  People  ▼. 
Cardillo,  N.  Y.  Gen.  Sess.,  Jan.,  1883;  People  v.  Plath  (1885),  3  N.  Y.  Cr. 
129;  People  v.  Stott  (1886),  4  N.  Y.  Cr.  306;  People  v.  Sheppard  (1887),  5 
N.  Y.  Cr.  132,  44  Hun,  565;  Stone  v.  Dry  Dock  Co.  (1889),  115  N.  Y.  104,  23 
N.  Y.  St.  551,  rev'g  46  Hun,  184;  People  v.  Ragone  (1900),  54  App.  Div.  498, 
67  N.  Y.  Supp.  23,  15  Crim.  Rep.  193;  Murphy  v.  Perlstein  (1902),  73  App. 
Div.  256,  261,  76  N.  Y.  Supp.  657;  Hill  v.  Bait.  *  N.  Y.  R.  Co.  (1902),  76 
App.  Div.  325,  328,  78  N.  Y.  Supp.  134;  People  v.  Squazza  (1903),  40  Misc. 
71,  81  N.  Y.  Supp.  254;  Lafferty  v.  Third  Ave.  R.  R.  Co.  (1903),  85  App.  Div. 
599,  83  N.  Y.  Supp.  405;  People  v.  Demenico  (1904),  45  Misc.  309,  92  N.  Y. 
Supp.  390,  19  Crim.  Rep.  8;  People  v.  O'Brien  (1908),  125  App.  Div.  255,  109 
N.  Y.  Supp.  267;  see  also  Bullock  v.  Babcock,  3  Wend.  391;  People  v.  Kendall, 
SS  Wend.  399;  Matter  of  Serafino,  66  How.  Pr.  178;  People  v.  Townsend,  S 
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Hill,  479;  People  y.  Randolph,  2  Park,  174;  People  v.  Walker,  5  City  Hall 
Rec.  137;  Stage's  Case,  5  City  Hall  Ree.  177,  Barb.  Crim.  Law,  262;  Peo- 
ple V.  Davis,  1  Wheel.  Cr.  Cas.  230;  People  v.  Teller,  1  Wheel.  Cr.  Cas.  231; 
Banks  v.  Metcalfe,  1  Wheel.  Cr.  Cas.  381;  Godfrey  v.  State,  31  Ala.  323; 
Irby  V.  State,  32  Ga.  496 ;  Central  R.  Co.  v.  Coggin,  73  6a.  689 ;  Whart.  Ev. 
(3d  Ed.),  sec.  208;  Angelo  v.  People,  96  111.  29,  36  Am.  Rep.  132,  3  Lawson 
Crim.  Def.  123;  Shinger  v.  State,  53  Ind.  251,  28  Eng.  Rep.  516;  Cheever  v. 
Congdon,  34  Mich.  296;  Morrison  v.  Emsley,  53  Mich.  564;  State  v.  Tioe 
(Mo.),  6  West,  677;  State  v.  Adams,  76  Mo.  355;  Law  v.  Com.,  75  Va.  885, 
40  Am.  Rep.  750;  Doran  v.  Smith,  49  Vt.  353;  Rex  v.  York,  Foster,  70,  1  Ben- 
nett &  Heard  Lead  Cas.  71;  Wilet  v.  Com.,  13  Bush.  230;  Reg.  v.  Viaaani,  31 
Justice  of  the  Peace,  260,  15  L.  T.  (N.  S.)  240;  Com.  T.  Green,  ii  fick.  380; 
State  T.  Arnold,  13  Ired.  184. 
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ARTICLE  78. 

EXHIBITIONS. 

SbgoTiON  830.  Acrobatic  exhibitions. 

831.  Knife   throwing;    shooting;    life   saving   apparatus   at  bathing 

places. 

832.  Contests  of  skill,  speed  or  endurance;  time  of  riding  limited. 

833.  Certain  exhibitions  prohibited!. 

834i  Prohibiting  certain  exhibitions  without  permission  of  town 
authorities. 

835.  Booths  in  rooms  where  pool  and  billiards  are  played  in  incorpo- 
rated villa,ges  andi  towns. 


§  830.  Acrobatic  exhibitions. 

The  proprietor,  occupant  or  lessee  of  any  place  where  acrooatic 
exhibitions  are  held,  who  permits  any  person  to  perform  on  any 
trapeze,  rope,  pole  or  other  acrobatic  contrivance,  without  net- 
work or  other  sufficient  means  of  protection  from  falling  or  other 
accident,  and  any  person  who  makes  or  attempts  to  make  an  ascen- 
sion by  means  of  a  balloon,  with  a  trapeze  or  parachute  attaolpnent, 
or  any  other  device  for  the  purpose  of  making  a  descent  from 
such  balloon,  is  guilty  of  a  misdemeanor  punishable  for  the  first 
offense  by  a  fine  of  two  hundred  and  fifty  dollars,  and  for  each 
subsequent  offense  by  a  fine  of  two  hundred  and  fifty  dollars  and 
imprisonment  not  less  than  three  months  nor  more  than  one  year. 

Derivation:     Penal  Code,  §  384,  amended  L.  1892,  ch.  268,  §  1. 

People  V.  Lochner  (1904),  177  N.  Y.  174,  aff'g  73  App.  Div.  120,  76  N.  Y. 
Supp.  396,  16  N.  Y.  Cr.  525;  People  v.  Schermerhorn  (1908),  59  Migo.  149, 
112  N.  Y.  Supp.  222. 

§  831.  Knife  throwing;  shooting;  life  saving  apparatus  at 
bathing  places. 
A  person  who: 

1.  Being  lessee  or  occupant  of  any  place  of  amusement,  or  any 
plot  of  ground  or  building,  uses  it  or  allows  it  to  be  used  for  the 
exhibition  of  skill,  in  throwing  any  sharp  instrument  at  or  toward 
any  human  being ;  or, 

2.  Aims  or  discharges  any  bow-gun,  pistol  or  fire-arm  of  any 
description  whatever,  or  allows  one  to  be  aimed  or  discharged  at  or 
towards  any  human  being;  or, 
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3.  Being  owner,  lessee,  proprietor  or  manager  of  any  surf-bath- 
ing place,  neglects  at  any  time  during  the  bathing  season  to 
maintain  surf  or  life-boats,  or  other  life  saving  apparatus,  duly 
equipped  and  manned  in  the  manner  and  to  the  extent  prescribed 
by  law, 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  427. 

§  832.  Contests  of  skill,  speed  or  endurance;  time  of  riding 
limited. 

In  a  bicycle  race,  or  other  contest  of  skill,  speed  or  endurance, 
wherein  one  or  more  persons  shall  be  a  contestant  or  contestants, 
it  shall  be  unlawful  for  any  contestant  to  continue  in  such  race  or 
contest  for  a  longer  time  than  twelve  hours  during  any  twenty- 
four  hours.  The  proprietor,  occupant  or  lessee  of  the  place 
where  such  race  or  contest  takes  place,  consenting  to,  allowing 
or  permitting  any  violation  of  the  foregoing  provisions  of  this 
section  is  guilty  of  a  misdemeanor.  The  manager  or  superin- 
tendent of  such  race  or  contest  consenting  to,  permitting  or  allow- 
ing any  violation  of  the  provisions  of  the  first  sentence  of  this 
section  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  383a,  added  L.  1899,  ch.  316,  §  1. 

§  833.  Certain  exhibitions  prohibited. 

No  person  shall  exhibit  or  perform  for  gain  or  profit,  any 
puppet-show,  any  wire  or  rope-dance,  or  any  other  idle  shows,  acts 
or  feats  which  common  showmen,  mountebanks  or  jugglers  usually 
practice  or  perform ;  and  no  owner  or  occupant  of  any  house,  out- 
house, yard,  field,  shed  or  other  place,  shall  furnish  or  allow  the 
same  to  be  used  for  the  accommodation  of  such  exhibition  or  per- 
formance. Whoever  shall  offend  against  either  of  these  pro- 
visions, shall  forfeit  twenty-five  dollars  for  each  offense,  to  be 
recovered  by  and  in  the  name  of  the  overseers  of  the  poor  of  the 
town  where  the  offense  shall  be  committed. 

Derivation:    E.  S.,  pt.  1,  ch.  20,  tit.  8,  §  1. 

§  834.  Prohibiting  certain  exhibitions  without  permission  of 
town  authorities. 

The  penalties  in  the  preceding  section  shall  also  apply  to  and  be 
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recovered  of  any  person  who  shall  exhibit  for  gain  or  profit  any 
painting,  any  animal  or  other  natural  or  artificial  curiosity,  or 
any  other  thing  not  prohibited  in  the  foregoing  section,  in  any 
town,  without  having  first  obtained  permission  in  writing  for  that 
purpose,  signed  by  two  justices  of  the  peace  of  the  town,  in  which 
license  the  nature  of  such  exhibition  shall  be  described,  and  for 
the  granting  of  which  no  fee  or  reward  shall  be  taken. 

I>»rtvatfo]ii    cv.  b,  pt.  1,  oh.  20,  tii.  8,  8  2. 

§  835.  Booths  in  rooms  where  pool  and  billiards  are  played 
in  incorporated  villages  and  towns. 

In  any  incorporated  village  or  town,  a  person  who  is  the 
proprietor,  manager,  lessee  or  person  in  charge  of  any  building, 
structure,  room,  outbuilding  or  any  other  place  whatsoever,  in 
which  the  games  of  pool  and  billiards  are  played,  except  in  clubs, 
fraternal  or  religious  organizations  or  associations,  and  who  shall 
have  at  any  time  in  any  room  where  such  games  are  played  any 
inclosed  booth,  box  or  stall  or  any  obstruction  which  prevents  a 
full  view  of  the  entire  room  by  every  person  present  therein,  is 
guilty  of  a  misdemeanor.  (Added  by  L.  1919,  ch.  412,  in  effect 
Sept.  1, 1919.) 
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ARTICLE  80. 

EXTORTION    AND    THREATS. 

Section  850.  Extortion  defined. 

851.  What  threats  may  constitute  extortion. 

852.  Punishment  of  extortion. 

853.  Compulsion  to  execute  instrument. 

854.  Extortion  committed  under  color  of  official  right. 

855.  Public  officer  taking  illegal  fees  commits  extortion. 

856.  Blackmail. 

857.  Attempts  to  extort  money  or  property  by  verbal  threats. 

858.  Threat  referring  to  act  of  third  person. 

859.  Rule  as  to  per&on  acting  under  threats. 

860.  Intimidating  public  officer  or  a  person  authorized  to  determine 

a  controversy. 

861.  Agreements  or  contracts  for  privileges  to  deal  with,  occupants  ot 

tenements  or  apartment  houses. 

§  850.  Extortion  defined. 

Extortion  is  the  obtaining  of  property  from  another,  or  the  obtaining 
tlie  property  of  a  corporation  from  an  officer,  agent  or  employee  thereof, 
ivith  his  consent,  induced  by  a  wrongful  use  of  force  or  fear,  or  under 
color  of  official  right.  (Amended  by  L.  1917,  ch.  518,  in  effect  Sept. 
1,1917.) 

Derivation:    Penal  Code,  §552. 

People  V.  Wilzig  (1886),  4  N.  Y.  Cr.  403;  People  v.  Barondess  (1891), 
133  N.  Y.  649,  rev'g  61  Hun,  571,  16  N.  Y.  Supp.  436;  People  v.  Gardner 
(1894),  144  N.  Y.  119,  mod'f'g  73  Hun,  66,  25  N.  Y.  Supp.  1072;  People  v. 
Jackson'  (1905),  47  Misc.  60,  95  N.  Y.  Supp.  286;  People  v.  Jaffe  (1906), 
185  N.  Y.  497;  19  N.  Y.  Cr.  283,  rev'g  112  App.  Div.  521,  98  N.  Y.  Supp.  486; 
People  V.  Weinseimer  (1907),  117  App.  Div.  604,  102  N.  Y.  Supp.  579. 

§  851.  What  threats  may  constitute  extortion. 

Fear,  such  as  will  constitute  extortion,  may  be  induced  by  an  oral  or 
written  threat : 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the  indi- 
vidual threatened,  or  to  any  relative  of  his  or  to  any  member  of  his 
family  or  to  a  corporation  of  which  he  shall  be  an  officer,  stockholder, 
employee  or  agent;  or, 

2.  To  accuse  him,  or  any  relative  of  his  or  any  member  of  his  family, 
of  any  crime ;  or, 

3.  To  expose,  or  impute  to  him,  or  any  of  them,  any  deformity  or 
disgrace ;  or, 

4.  To  expose  any  secret  affecting  him  or  any  of  them ;  or, 

5.  To  kidnap  him  or  any  relative  of  his  or  member  of  his  family ;  or, 

6.  To  injure  his  person  or  property  or  that  of  any  relative  of  his  or 
member  of  his  family  by  the  use  of  weapons  or  explosives.  (Amended 
by  L.  1911,  chs.  121  and  602;  L.  1917,  ch.  518,  in  effect  Sept.  1, 
1917.) 

Derivation :   Penal  Code,  §  553. 

People  V.  Jaffe  (1906),  185  N.  Y.  497,  19  N.  Y.  Cr.  283,  rev'g  112  App.  Div. 
521,  98  N  Y.  Supp.  486;  People  v.  Weinseimer  (1907),  117  App.  Div.  604,  102 
N.  Y.  Supp.  579,  20  N.  Y.  Cr.  539. 
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§  852.  Punishment  of  extortion. 

A  person  who  extorts  any  money  or  other  property  from  another. 
Tinder  circumstances  not  amounting  to  robbery,  is  punishable  by  im- 
prisonment not  exceeding  fifteen  years,  if  the  same  is  done  by  means  of 
force  or  a  threat  mentioned  in  section  eight  hundred  and  fifty  or  in 
either  of  the  first  four  subdivisions  of  section  eight  hundred  and  fifty- 
one,  and  by  imprisonment  for  not  less  than  five  years  nor  more  than 
twenty  years  if  the  same  is  done  by  means  of  a  threat  mentioned  in 
subdivisions  five  or  six  of  tlie  latter  section.  (Amended  by  L.  1909, 
eh.  368;  L.  1911,  ch.  602,  in  efEect  Sept.  1,  1911.) 

Derivation:  Penal  Code,  §  554. 

People  V.  Hughes  (1803),  137  N.  Y.  30,  aff'g  46  N.  Y.  S.  Eep.  413,  19  N. 
y.  S.  550 ;  People  v.  Borges,  6  Abb.  Pr.  132. 

§  853.  Compulsion  to  execute  instrument. 

The  compelling  or  inducing  of  another,  by  such  force  or  threat,  to 
make,  subscribe,  seal,  execute,  alter  or  destroy  any  valuable  security,  or 
instrument  or  writing  affecting  or  intended  to  affect  any  cause  of  action 
or  defense  or  any  property  is  an  extortion  of  property  within  the  last 
two  sections. 

Derivation:  Penal  Code,  §  565,  amended  L.  1882,  oh.  384,  §  1. 

§  854.  Extortion  committed  under  color  of  official  right. 

A  public  officer,  or  a  person  pretending  to  be  such,  who,  unlawfully 
and  maliciously,  under  pretense  or  color  of  official  autliority : 

1.  Arrests  another,  or  detains  him  against  his  will ;  or, 

2.  Seizes  or  levies  upon  another's  property ;  or, 

3.  Dispossesses  another  of  any  lands  or  tenements;  or, 

4.  Does  any  other  act,  whereby  another  person  is  injured  in  his  per- 
son, propert)',  or  rights. 

Commits  oppression  and  i»  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  556. 

People  V.  Jefferey  (1894),  82  Hun,  409,  31  N.  Y.  Supp.  267;  People  ex  rel. 
Devery  v.  Jerome  (1901),  36  Misc.  259,  73  N.  Y.  Supp.  306;  People  v.  Sum- 
mers (1903),  40  Misc.  384,  17  N.  Y.  Cr.  321,  82  N.  Y.  Supp.  297;  Hale  v. 
Burns  (1905),  101  App.  Div.  107,  91  N.  Y.  Supp.  929;  People  v.  Jackson 
(1905),  47  Misc.  60,  95  N.  Y.  Supp.  286;  McCJorie  v.  McAdoo  (1906),  49  Misc. 
603,  99  N.  Y.  Supp.  1107;  Delaney  v.  Flood  (1906),  183  N.  Y.  329,  rev'g  105 
App.  Div.  642,  94  N.  Y.  Supp.  1143;  Eden  Musee  Co.  v.  Bingham  (1908),  125 
App.  Div.  783,  110  N.  Y.  Supp.  210i;  Fairmont  Athletic  Club  v.  Bingham 
(1908),  61  Misc.  423;  People  ex  rel.  Reardon  v.  Flvnn  (1908),  58  Misc.  623, 
111  N.  Y.  Supp.  1065. 

§  855.  Public  officer  taking  illegal  fees  commits  extortion. 

A  public  officer  who  asks,  or  receives,  or  agrees  to  receive,  a  fee  or 
other  compensation  for  his  official  service : 

1.  In  excess  of  the  fee  or  compensation  allowed  to  him  by  statute 
therefor ;  or, 

2.  Where  no  fee  or  compensation  is  allowed  to  him  by  statute 
therefor. 

Commits  extortion  and  is  guilty  of  a  misdemeanor. 
Derivation:   Penal  Code,  §  557. 
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§     856.  (Am'd,  1909.)    Blackmail. 

A  person  who,  Imowing  the  contents  thereof,  and  with  intent,  by 
means  thereof,  to  extort  or  gain  any  money  or  other  property,  or  to  do, 
abet,  or  procure  any  illegal  or  wrongful  act,  sends,  delivers,  or  in  any 
manner  causes  to  be  forwarded  or  received,  or  makes  and  parts  with  for 
the  purpose  that  there  may  be  sent  or  delivered,  any  letter  or  writing, 
threatening : 

1.  To  accuse  any  person  of  a  crime;  or, 

2.  To  do  any  injury  to  any  person  or  to  any  property ;  or, 

3.  To  publish  or  connive  at  publishing  any  libel;  or, 

4.  To  expose  or  impute  to  any  person  any  deformity  or  disgrace. 
Is  punishable  by  imprisonment  for  not  more  than  fifteen  years. 
Derivation:   Penal  Code,  §  558.     Amended  by  L.  1909,  oh.  368.     In  efifecfc 

Sept.  1,  lOM. 

People  V.  Thompson  (1884),  97  N.  Y.  313,  2  N.  Y.  Cr.  526;  People  v.  Wight- 
man  (1887),  104  N.  Y.  598,  aff'g  43  Hun,  358;  People  v.  Gillian  (1889),  115 
N.  Y.  643,  aflf'g  50  Hun,  37,  2  N.  Y.  Supp.  476;  People  v.  Eiohler  (1894),  75 
Hun,  26,  26  N.  Y.  Supp.  998;  People  v.  Wickes  (1906),  112  App.  Div.  39,  98 
N.  Y.  Supp.  163,  20  Grim..  Rep.  23;  People  v.  Trlsooli  (1907),  117  App.  Div. 
120,  102  N.  Y.  STipp.  328,  21  Grim.  Eep.  1 ;  see  also  People  v.  Loviless,  84  N. 
Y.  Supp.  1115;  Edsall  v.  Brooks,  17  Abb.  Pr.  226;  People  v.  Griffin,  2  Barb.  427. 

§  857.  Attempts  to  extort  money  or  property  by  oral 
threats. 

A  person  who,  under  circumstances  not  amounting  to  robbery,  or  an 
attempt  at  robbery,  with  intent  to  extort  or  gain  any  money  or  other 
property,  orally  makes  such  a  threat  as  would  be  criminal  under  any 
of  the  foregoing  sections  of  this  article  or  of  section  five  hundred  and 
fifty-one,  if  made  or  communicated  in  writing,  is  guilty  of  a  misde- 
meanor. The  provisions  of  this  section  do  not  apply  to  matters  gov- 
erned by  section  eight  hundred  and  fifty  one  of  this  act.  (Amended 
by  L.  1911,  ch.  121.     In  effect  Sept.  1,  1911.) 

Derivation:   Penal  Code,  §  560. 

§  858.  Threat  referring  to  act  of  third  person. 

It  is  immaterial  whether  a  threat,  made  as  specified  in  the  foregoing 
sections  of  this  article,  and  in  section  five  hundred  and  fifty-one,  is  of 
things  to  be  done  or  omitted  by  the  offender,  or  by  any  other  person. 

Derivation:   Penal  Code,  §  561. 

People  V.  Weinseimer  (1907),  117  App.  Div.  605,  102  N.  Y.  Supp.  579,  20 
Grim.  Eep.  539. 

§  859.  Rule  as  to  persons  acting  under  threats. 

Where  a  crime  is  committed  or  participated  in  by  two  or  more  per- 
sons, and  is  committed,  aided,  or  participated  in  by  any  one  of  them, 
only  because,  during  the  time  of  its  commission,  he  is  compelled  to  do, 
or  to  aid  or  participate  in  the  act,  by  threats  of  another  person  engaged 
in  the  act  or  omission,  and  reasonable  apprehension  on  his  part  of 
instant  death  or  grievous  bodily  harm,  in  case  he  refuses,  the  threats 
and  apprehension  constitute  duress,  and  excuse  him. 

Derivation:   Penal  Code,  §  25. 
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§  860.  Intimidating  public  officer  or  a  person  authorized  to 
determine  a  controversy. 

A  person  who  directly  or  indirectly  addresses  any  threat  or  intimi- 
dation to  a  public  officer,  or  to  a  juror,  referee,  arbitrator,  appraiser, 
or  assessor,  or  to  any  other  person,  authorized  by  law  to  hear  or  de- 
termine any  controversy  or  matter,  with  intent  to  induce  him,  contrary 
to  his  duty,  to  do  or  make,  or  to  omit  or  delay,  any  act,  decision  or 
determination,  is  guilty  of  a  misdemeanor. 

Derivation:   Penal  Code,  §  127. 

Smith  V.  Botens,  13  N.  Y.  Supp.  223;  Matter  of  Tyler,  71  Cal.  351. 

§  861.  Agreements  or  contracts  for  privileges  to  deal  with 
occupants  of  tenements  or  apartment  houses. 

1.  A  contract,  agreement  or  arrangement  entered  into  or  executed  by 
and  between  the  owner  of  an  apartment  house  or  a  tenement,  or  any  of 
his  agents,  employees  or  servants  and  a  dealer  in  or  seller  of  fuel,  ice  or 
food,  or  his  agents,  employees,  or  representatives  for  the  purpose  of 
giving  to  such  dealer  or  seller  the  privilege  of  selling  or  delivering  fuel, 
ice  or  food,  to  the  persons  occupying  such  apartment  house  or  tenement 
is  against  public  policy  and  void. 

2.  Any  person  who  shall,  directly  or  indirectly,  either  as  the  owner 
of  such  apartment  house  or  tenement,  or  as  an  agent,  employee  or  ser- 
vant of  such  owner,  accept  any  money,  property  or  thing  of  value  for 
permitting  or  giving  to  any  person,  or  his  agents,  employees  or  repre- 
sentatives, the  privilege  of  selling  or  delivering  fuel,  ice  or  food,  to  the 
persons  occupying  such  apartment  house  or  tenement,  and  any  person 
vho  shall,  directly  or  indirectly,  either  as  a  seller  of,  or  dealer  in,  fuel, 
ice  or  food,  as  an  agent,  employee,  or  representative  of  such  seller  or 
dealer,  pay  or  give  any  money,  property  or  thing  of  value,  for  such 
privilege  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  punished  by  a  fine  of  not  less  than  ten  nor  more  than  one  hundred 
dollars,  or  by  imprisonment  for  not  less  than  thirty  days  nor  more 
than  one  year,  or  by  both  such  fine  and  imprisonment  in  the  discretion 
of  the  court.  If  a  corporation  is  convicted  of  a  violation  of  this  section, 
it  shall  be  punished  by  a  fine  of  not  less  than  fifty  nor  more  than  one 
thousand  dollars. 

3.  A  person  occupying  an  apartment  house  or  tenement,  to  whom 
fuel,  ice  or  food,  shall  be  sold  or  delivered  by  a  seller  or  dealer  who  has 
paid  or  given  any  money,  property  or  thing  of  value  for  the  privilege 
of  selling  or  delivering  fuel,  ice  or  food,  to  the  persons  occupying  such 
apartment  house  or  tenement,  may  recover  of  such  seller  or  dealer  for 
his  benefit  a  penalty,  in  the  sum  of  two  hundred  and  fifty  dollars,  in  a 
civil  action  brought  in  a  court  of  competent  jurisdiction.  (Added  by 
L.  1917,  ch.  703,  in  effect  June  1,  1917.) 
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ARTICLE  8S. 

ferrhss. 

SaoTiOH  870.  Ftrrie*. 

871.  Panalty  for  naglact  to  po«t  schedule  of  farry  nitaa. 

§  870.  Ferries. 
A  person  who: 

1.  Maintains  a  ferry  for  profit  or  hire  upon  any  of  the  watera 
of  this  state  without  authority  of  law ;  or, 

2.  Having  entered  into  a  recognizance  to  keep  or  maintain  a 
ferry,  violates  the  oondition  of  such  recognizance, 

I:;  guilty  of  a  misdemeanor. 

Where  such  ferry  is  upon  waters  dividing  two  counties,  the 
offender  may  be  prosecuted  in  either  county. 

DeriTatlon:     Penal  Code,  §  415,  amended  L.  1892,  ch.  692,  §  1. 

Aikin  v.  Railroad  Co.  (1859),  20  N.  Y.  370;  Mayor,  etc.,  v.  Starin  (1887), 
106  N.  Y.  1;  People  v.  Mago  (1893),  69  Hun,  559,  23  N.  Y.  Supp.  938;  People 
T.  Babcock,  11  Wend.  587. 

§  871.  Penalty  for  neglect  to  post  schedule  of  ferry  rates. 

A  person,  corporation  or  association  operating  any  ferry  in  this 

state,  or  between  this  state  and  any  other  state,  operating  from  or  to 

a  city  of  five  hundred  thousand  inhabitants  or  over,  posting  a  false 

schedule  of  ferry  rates,  or  neglecting  to  post  in  a  conspicuous  and 

accessible  place  in  each  of  its  ferry-houses,  in  plain  view  of  the 

passengers,  a  schedule,  plainly  printed  in  the  English  language,  of 

the  rates  of  ferriage  charged  thereon  and  authorized  by  law  to  be 

charged  for  ferriage  over  such  ferry,  is  guilty  of  a  misdemeanor. 
DeriTation:   Penal  Code,  §  415a^  added  L.  1893,  oh.  692,  §  2. 

§  872.  Motor  vehicles  on  ferryboats. 

A  chauffeur  or  operator  in  charge  of  a  motor  vehicle  who  leaves 
it  unattended  at  any  time  when  it  is  being  carried  on  any  ferry- 
boat operating  in  this  state,  or  between  this  state  and  another  state, 
and  from  or  to  a  city  of  five  hundred  thousand  inhabitants  or  over, 
is  guilty  of  a  misdemeanor.  Within  the  meaning  of  this  section, 
a  motor  vehicle  is  left  unattended  unless  such  chauffeur  or  operator 
in  charge  is  on  or  immediately  near  such  mo  tor,  vehicle  and  at  a 
place  M'hich  affords  easy  and  immediate  access  to  the  operating, 
guiding  and  braking  appliances  (Added  by  L.  1917,  ch.  173,  in 
effect  June  1,  1917.) 
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ARTICI.E  84. 

FORGEBT. 

SKTioir  880.  DefinitionB. 

881.  Uttering  forged  instruments  is  forgery. 

882.  Falsely  indicating  person  as  corporate  offie«r. 

883.  Uttering  writing  signed  with  wrong-doer's 

884.  Forgery  in  first  degree. 

885.  False  certificate  to  certain  instruments  is  forgeiy. 

886.  Punishment  for  forgery  in  first  degree. 

887.  Forgery  in  second  degree. 

888.  Punishment  for  forgery  in  second  degree. 

889.  Forgery  in  third  degree. 

890.  OfScer  of  corporation  selling  fraudulent  share*. 

891.  Forging  passage  tickets. 

892.  Forging  United  States  or  state  stamps. 

893.  Punishment  for  forgery  in  third  degree. 

894.  Having  possession  of  counterfeit  coin. 

895.  Advertising  counterfeit  money  and  stamps. 

§  880.  Definitions. 

Terms  forge,  forged  and  forging. — The  expressions  "  forge," 
"  forged  "  and  "  forging,"  as  used  in  this  axtiele,  include  false 
making,  counterfeiting  and  the  alteration,  erasure,  or  obliteration 
of  a  genuine  instrument,  in  whole  or  in  part,  the  false  making  or 
counterfeiting  of  the  signature,  of  a  party  or  witnesa,  and  the 
placing  or  connecting  together  with  intent  to  defraud  different 
parts  of  several  genuine  instruments. 

Definition  of  written  instrument. — An  instrument  partly  writ- 
ten and  partly  printed,  or  wholly  printed  with  a  written  signature 
thereto,  and  any  signature  or  writing  purporting  to  be  a  signature 
of,  or  intended  to  bind  an  individual,  a  partnership,  a  corpo- 
ration or  association  or  an  oflBcer  thereof,  is  a  written  instrument 
or  a  writing,  within  the  provisions  of  this  article. 

Derivation:     Penal  Code,  §S  513,  520. 

People  V.  Underbill  (1894),  142  N.  Y.  38,  rev'g  75  Hun,  329,  26  N.  Y.  Supp. 
1030;  People  v.  Drayton  (1899),  41  App.  Div.  40,  58  N.  Y.  Supp.  439,  reVd 
168  N.  Y.  10;  Harden  v.  Dorthy  (1899),  160  N.  Y.  39,  afl'g  12  App.  Div. 
188,  42  N.  Y.  Supp.  827;  People  v.  Mingey  (1907),  118  App.  Div.  662,  lOJ 
K.  Y.  Supp.  627,  21  Crim.  Eep.  110. 
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I  881.  Uttering  forged  instruments  is  forgery. 

A  person  who,  knowing  the  same  to  be  forged  or  altered,  and 
with  intent  to  defraud,  utters,  offers,  disposes  of  or  puts  off  as  true, 
or  has  in  his  possession,  with  intent  so  to  utter,  offer,  dispose  of,  or 
put  off: 

1.  A  forged  seal  or  plate,  or  any  impression  of  either;  or, 

2.  A  forged  coin ;  or, 

3.  A  forged  will,  deed,  certificate,  indorsement,  record,  instru- 
ment or  writing,  or  other  thing,  the  false  maiking,  forging,  or 
altering  of  which  is  punishable  as  forgery, 

Is  guilty  of  forgery  in  the  same  degree  as  if  he  had  forged  the 
same. 

Derivation:     Penal  Code,  §  521. 

People  V.  Martin  (1885),  36  Hun,  462,  3  N.  Y.  Cr.  122;  People  v.  Adler 
(1893),  140  N.  Y.  331,  aff'g  53  N.  Y.  S.  R.  936,  25  N.  Y.  Supp.  1132;  People 
V.  Wiman  (1894),  9  Misc.  441,  29  N.  Y.  Supp.  1034,  85  Hun,  320,  32  N.  Y. 
Supp.  1037,  148  N.  Y.  29;  People  v.  Underbill  (1894),  142  N.  Y.  38,  9  N.  Y. 
Cr.  172,  rev'g  75  Hun,  329,  26  N.  Y.  Supp.  1030;  People  v.  Altman  (1895), 
147  N.  Y.  473,  rev'g  86  Hun,  568,  33  N.  Y.  Supp.  905;  Harden  v.  Dorthy 
(1899).,  160  N.  Y.  56,  aff'g  12  App.  Div.  188,  42  N.  Y.  Supp.  827;  People  v. 
Alderdice  (1907),  120  App.  Div.  368;  People  v.  Browne  (1907),  103  N.  Y. 
Supp.  903,  118  App.  Div.  793,  21  N.  Y.  Cr.  93;  People  v.  Mingey  (1907),  118 
App.  Div.  652,  103  N.  Y.  Supp.  627,  21  N.  Y.  Cr.  110;  see  also  People  v. 
Camp,  17  N.  Y.  Supp.  396;  Paige  v.  People,  3  Abb.  Dec.  439,  3  Park,  683; 
Watson  v.  People,  64  Barb.  l.'iO;  People  v.  Caton,  25  Mich.  392;  Smith  v. 
State,  20  Nebr.  284,  57  Am.  Eep.  832. 

§  882.  Falsely  indicating  person  as  corporate  officer. 

The  false  making  or  forging  of  an  instrument  or  writing,  pur- 
porting to  have  been  issued  by  or  in  behalf  of  a  corporation  or 
association,  state  or  government,  and  bearing  the  pretended  sig- 
nature of  any  person,  therein  falsely  indicated  as  an  agent  or  officer 
of  such  coi-poration,  is  forgery  in  the  same  degree,  as  if  that  person 
were  in  truth  such  officer  or  agent  of  the  corporation  or  associa- 
tion, state  or  government. 

DeriTatlom:     Penal  Code,  S  519. 

Manhattan  Life  Ins.  Co.  v.  Railroad  Co.  (1893),  139  N.  Y.  149. 

§  883.  Uttering  writing  signed  with  wrong-doer's  name. 

Whenever  the  false  making  or  uttering  of  any  instrument  or 
writing  is  forgery  in  any  degree,  a  person  is  guilty  of  forgery  in  the 
same  degree,  who,  with  intent  to  defraud,  offers,  disposes  of,  or 
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puts  off  such  an  instrument  or  writing  subscribed  or  indorsed  in 
his  own  name,  or  that  of  any  other  person,  whether  such  signature 
be  genuine  or  fictitious,  under  the  pretense  that  such  subscription 
or  indorsement  is  tbe  act  of  another  person  of  the  same  name,  or  of 
a  person  not  in  existence. 

Derivation:     Penal  Code,  §  522. 

Manhattan  Life  Ins.  Co.  v.  Railroad  Co.  (1893),  139  N.  Y.  149;  Third  Nat. 
Bank  v.  Merchants'  Nat.  Bank  (1894),  76  Hun,  475,  27  N.  Y.  Supp.  1070; 
People  v.  Browne  (1907),  118  App.  Div.  799,  103  N.  Y.  Supp.  903,  21  N.  Y. 
Or.  93. 

§  884.  Forgery  in  first  degree. 

A  person  is  guilty  of  forgery  in  the  first  degree  who  with  intent 
to  defraud,  forges: 

1.  A  will  or  codicil  of  real  or  personal  property,  or  the  attesta- 
tion thereof,  or  a  deed  or  other  instrument,  being  or  purporting 
to  be  the  act  of  another,  by  which  any  right  or  interest  in  prop- 
erty is  or  purports  to  Be  transferred,  conveyed,  or  in  any  way 
charged  or  affected;  or, 

2.  A  certificate  of  the  acknowledgment  or  proof  of  a  will,  'codi- 
cil, deed,  or  other  instrument,  which  by  law  may  be  recorded  or 
given  in  evidence  when  duly  proved  or  acknowledged,  made  or 
purporting  to  have  been  made  by  a  court  or  officer  duly  authorized 
to  make  such  a  certificate;  or, 

3.  A  certificate,  bond,  paper  writing,  or  other  public  security, 
issued  or  purporting  to  have  been  issued  by  or  under  the  authority 
of  this  state,  or  of  the  United  States,  or  of  any  other  state  or 
territory  of  the  United  States,  or  of  any  foreign  government, 
country  or  state,  or  by  any  officer  thereof  in  his  official  capacity, 
by  which  the  payment  of  money  is  promised  absolutely  or  upon 
any  contingency,  or  the  receipt  of  any  money  or  property  is  ac- 
knowledged, or  being  or  purporting  to  be  evidence  of  any  debt 
or  liability,  either  absolute  or  contingent,  issued  or  purporting 
to  have  been  issued  by  lawful  authority;  or, 

4.  An  indorsement  or  other  instrument,  transferring  or  pur- 
porting to  transfer  the  right  or  interest  of  any  holder  of  such  a 
certificate,  obligation,  public  security,  evidence  of  debt  or  lia- 
bility, or  of  any  person  entitled  to  such  right  or  interest ;  or, 

5.  A  certificate  of  stock,  bond  or  other  writing,  bank  note, 
bill  of  exchange,  draft,  check,  certificate  of  deposit,  or  other  ob- 
ligation or  eividence  of  debt,  issued  or  purporting  to  be  issued 
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by  any  bank,  banking  association  or  body  corporate  existing  under 
the  laws  of  this  'state,  or  of  the  United  States,  or  of  any  other 
state,  government,  or  country,  declaring  or  purporting  to  declare 
any  right,  title  or  interest  of  any  person  in  any  portion  of  the 
capital  stock,  or  property  of  such  a  body  corporate,  or  promising 
or  purporting  to  promise  or  agree  to  the  payment  of  money,  or  the 
performance  of  any  act,  duty,  or  obligation ;  or, 

6.  An  indorsement  or  other  writing,  transferring  or  purport- 
ing to  transfer  the  right  or  interest  of  any  holder  of  such  a  cer- 
tificate, bond,  or  writing  obligatory,  or  of  any  person  entitled  to 
such  right  or  interest. 

DerlTatlom:     Penal  Code,  §  509. 

People  V.  Corbin  (1874),  56  N.  Y.  363;  Kerrains  v.  People  (1875),  60  N.  Y. 
221,  19  Am.  Rep.  158;  Brown  v.  People  (1876),  8  Hun,  562,  aff'd  72  N.  Y. 
571;  Mann  v.  People  (1878),  15  Hun,  155,  aff'g  75  N".  Y.  486;  Mayer  v.  Peo- 
ple (1880),  80  N.  Y.  364;  People  v.  D'Argencour  (1884),  95  N.  Y.  624,  628, 
2  N.  Y.  Cr.  267;  People  v.  Dewey  (1885),  35  Hun,  308;  People  v.  Brie  (1887), 
43  Hun,  317,  aff'tf  105  N.  Y.  618;  People  v.  Everhardt  (1887),  104  N.  Y.  591, 
6  N.  Y.  Cr.  232,  aflf'd  5  N.  Y.  Cr.  Rep.  91,  25  W.  Dig.  300;  People  v.  De  Kroyft 
(1888),  49  Hun,  71,  76,  1  N.  Y.  Supp.  692;  People  v.  Altman  (1895),  147  N. 
Y.  473,  rev'g  86  Hun,  568,  33  N.  Y.  Supp.  905;  People  v.  Wiman  (1895),  148 
N.  Y.  29,  12  N.  Y.  Cr.  77,  aff'd  85  Hun,  320,  32  N.  Y.  Supp.  1037;  People  v. 
Drayton  (1901),  168  N.  Y.  12,  14  N.  Y.  Cr.  141,  rev'g  41  App.  Div.  40,  58  N. 
Y.  Supp.  439;  People  v.  Filkin  (1903),  83  App.  Div.  589,  82  N.  Y.  Supp.  15, 
17  N.  Y.  Cr.  348;  People  v.  Weaver  (1903),  177  N.  Y.  434,  rev'g  81  App.  Div. 
567,  81  N.  Y.  Supp.  519;  People  v.  Alderdice  (1907),  120  App.  Div.  368; 
People  V.  Colmey  (1907),  188  N.  Y.  573,  aff'g  116  App.  Div.  516,  101  N.  Y. 
Supp.  1016;  People  v.  Browne  (1907),  118  App.  Div.  799,  103  N.  Y.  Supp. 
903;  see  also  Billings  v.  State,  107  Ind.  54,  57  Am.  Rep.  77;  Bough  v.  People, 

1  Week.  Dig.  182;  Conner's  Case,  3  City  Hall  Ree.  59;  People  v.  Flanders,  18 
Johns.  163;  People  v.  Harrison,  8  Barb.  560;  People  v.  Jones,  27  N.  Y.  Week. 
Dig.  222;  Paige  v.  People,  3  Abb.  Dec.  439,  488,  6  Park,  683;  People  v.  Pea- 
cock, 6  Cow.  72;  People  v.  Stearns,  21  Wend.  409;  Vincent  v.  People,  5  Park, 
88 ;  State  v.  Wheeler,  43  Alb.  L.  J.  257 ;  Rex  v.  Arscott,  6  Car.  &  Payne,  408, 

2  Bish.  Cr.  Law  (7th  ed.),  and  sec.  582,  2  Whart.  Cr.  Law  (7th  ed.),  see. 
1432,  2  Arch.  Grim.  Pr.  &  PI.  (7th  ed.),  819,  Pomeroy's  ed.  of  Arch.,  vol.  2, 
p.  1584;  Abbott  v.  Rose,  62  Me.  194;  Com.  v.  Baldwin,  11  Gray,  197;  Barton 
V.  State,  23  Wis.  587;  State  v.  Benham,  7  Com.  414;  People  v.  Blake,  65  Cal. 
275;  Heilbronner's  Case,  1  Park,  149;  U.  S.  v.  Long,  30  Fed.  678;  Com.  v. 
McDonald,  5  Cush.  365;  State  v.  McKiernan,  17  Nev.  228;  Rex  v.  Story, 
Russ  &  Ryan,  81;  Queen  v.  White,  1  Den.  Cr.  Caa.  208,  2  Cox  Cr.  Cas.  210,  2 
C.  tt,  K.  404;  Withaup  v.  United  States,  127  Fed.  S32;  State  v  Young,  46  N. 
H.  26«. 
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§  885.  False  certificate  to  certain  instruments  is  forgery. 

An  officer  authorized  to  take  the  proof  or  a'ciknowledgment  of 
an  instrument  which  by  law  may  be  recorded,  who  wilfully  certifies 
falsely  that  the  execution  of  such  an  instrument  was  Boknowledged 
by  any  party  thereto,  or  that  the  execution  of  any  such  instrument 
was  proved,  is  guilty  of  forgery  in  the  first  degree. 

Derivation:     Penal  Code,  §  610. 

People  V.  Hayes  (1893),  24  N.  Y.  201,  70  Hun,  HI,  24  N.  Y.  Supp.  194; 
Albany  County  Savings  Bank  v.  McCarty  (1896),  149  N.  Y.  82,  rey'g  71  Hun, 
227,  24  N.  Y.  Supp.  991;  Marden  v.  Dorthy  (1899),  160  N.  Y.  56,  aff'g  12 
App.  Div.  188,  42  N.  Y.  Supp.  827. 

§  886.  Punishment  for  forgery  in  first  degree. 
Forgery  in  the  first  degree  is  punishable  by  imprisonment  for  a 
term  not  exceeding  twenty  years. 

DeTlvstlom:     Penal  Code,  |  523,  amended  L.  1892,  ch.  662,  }  14. 

§  887.  Forgery  in  second  degree. 

A  person  is  guilty  of  forgery  in  the  second  degree  who,  with  in- 
tent to  defraud: 

1.  Forges  the  great  or  privy  seal  of  this  state,  the  seal  of  any 
court  of  record,  or  of  any  public  office  or  officer  authorized  by  law, 
or  of  any  body  corporate  created  by  or  existing  under  the  laws  of 
this  state,  or  of  the  United  States,  or  of  any  other  state  or  any 
territory  of  the  United  Sl-ates,  or  of  any  other  state,  govemmrait, 
or  country,  or  any  impression  of  such  a  seal ;  or  any  gold  or  silver 
coin,  whether  of  the  United  States,  or  of  any  foreign  state,  gov- 
ernment or  country;  or, 

2.  Forges  a  record  of  a  will,  conveyance,  or  instrument  of  any 
kind,  the  record  of  which  is  by  the  law  of  this  state  made  evi- 
dence, or  of  any  judgment,  order,  or  decree  of  any  court  or 
officer,  or  a  certified  or  authenticated  copy  thereof;  or, 

A  judgment  roll,  judgment,  order,  or  decree  of  any  court  or 
officer,  or  an  enrollment  thereof,  or  a  certified  or  authenticated 
copy  thereof,  or  any  document  or  writing  purporting  to  be  such 
judsrment,  order,  decree,  enrollment,  or  copy;  or, 

An  entry  made  in  any  book  of  record  or  accounts,  kept  by  or 
m  the  office  of  any  officer  of  this  state,  or  of  any  village,  city, 
town,  or  county  of  the  state,  by  which  any  demand,  claim,  obli- 
gation, or  interest,  in  favor  of  or  against  the  people  of  the  state^ 
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*r  any  city,  village,  town  or  county,  or  any  officer  thereof,  is  or 
purports  to  be  created,  increased,  diminished,  discharged,  or  in 
any  manner  affected;  or  an  entry  made  in  any  book  of  records 
or  accounts  kept  by  a  corporation  doing  business  within  the  state, 
or  in  any  account  kept  by  such  a  corporation,  whereby  any  pe- 
cuniary obligation,  claim,  or  credit  is  or  purports  to  be  created, 
increased,  diminished,  discharged,  or  in  any  manner  affected;  or. 

An  instrument,  document,  or  writing,  being  or  purporting  to 
be,  a  process  or  mandate  issued  by  a  competent  court,  magistrate, 
or  officer  of  the  state,  or  the  return  of  an  officer,  court  or  tribunal, 
to  such  a  process  or  mandate;  or  a  bond,  recognizance,  under- 
taking, pleading,  or  proceeding,  filed  or  entered  in  any  court  of 
the  state,  or  a  certificate,  order  or  allowance  by  a  competent  court, 
or  officer,  or  a  license  or  authority  granted  pursuant  to  any  stat- 
ute of  the  state  or  a  certificate,  document,  instrument,  or  writing, 
made  evidence  by  any  law  or  statute;  or. 

An  instrument  or  writing,  being  or  purporting  to  be  the  act  of 
another,  by  which  a  pecuniary  demand  or  obligation  is  or  pur- 
ports to  be  or  to  have  been  created,  increased,  discharged,  or 
diminished,  or  in  any  manner  affected,  or  by  which  any  rights 
or  property  whatever  are  or  purport  to  be  or  to  have  been  created, 
transferred,  conveyed,  discharged,  increased,  or  diminished,  or 
in  any  manner  affected,  the  punishment  for  forging,  altering,  or 
counterfeiting  which  is  not  hereinbefore  prescribed,  by  which 
false  making,  forging,  altering,  or  counterfeiting,  any  person  may 
be  bound,  affected  or  in  any  way  injured  in  his  person  or  prop- 
erty; or, 

3.  Makes  or  engraves  a  plate  in  the  form  or  similitude  of  a 
promissory  note,  bill  of  exchange,  bank  note,  draft,  check,  cer- 
tificate of  deposit,  or  other  evidence  of  debt,  issued  by  a  banker, 
or  by  any  banking  corporation  or  association,  incorporated  or 
carrying  on  business  under  the  laws  of  the  state,  or  of  the  United 
States,  or  of  any  other  state  or  territory  of  the  United  States,  or 
of  any  foreign  government,  or  country,  without  the  authority  of 
such  banker,  or  banking  corporation  or  association;  or. 

Without  like  authority,  has  in  his  possession  or  custody  such  a 
plate,  with  intent  to  use,  or  permit  the  same  to  be  used,  for  the 
purpose  of  taking  therefrom  any  impression  to  be  uttered ;  or, 

Without  like  authority,  has  in  his  possession  or  custody  any 
impression  taken  from  such  a  plate,  with  intent  to  have  the  same 
filled  up  and  completed  for  the  purpose  of  being  uttered ;  or, 
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Makes  or  engraves,  or  causes  to  be  made  or  engraved,  upon  any 
plate,  any  figures  or  words,  with  intent  that  the  same  may  be 
used  for  the  purpose  of  falsely  altering  any  evidence  of  debt  here- 
inbefore mentioned. 

A  plate,  specified  in  this  section,  is  in  the  form  and  similitude 

of  the  genuine  instrument  imitated,  if  the  finished  parts  of  the 

engraving  thereupon  resemble  and  conform  to  similar  parts  of  the 

genuine  instruments. 

Derivation:     Penal  Code,  §§  511,  512. 

Graves  v.  American  Exchange  Bank  (1858),  17  N.  Y.  205;  Noakea  v.  Peo- 
ple (1862),  25  N.  Y.  380,  aff'g  5  Park,  291;  People  v.  Clements  (1863),  26 
N.  Y.  194;  Miller  v.  People  (1873),  52  N.  Y.  304,  11  Am.  Rep.  706;  Rose- 
krans  v.  People  (1874),  3  Hun,  287;  Parmelee  v.  People  (1876),  8  Hun,  623; 
People  V.  Mann  (1878),  75  N.  Y.  484,  31  Am.  Rep.  482,  19  Alb.  L.  J.  28; 
People  V.  D'Argencour  (1884),  32  Hun,  178,  aff'd  95  N.  Y.  624;  People  v. 
Dewey  (1885),  35  Hun,  308;  People  v.  Elmore  (1885),  3  N.  Y.  Cr.  264;  Peo- 
pie  V.  Wheeler  (1888),  47  Hun,  484;  People  v.  Reinitz  (1889),  7  N.  Y.  Cr. 
71,  6  N.  Y.  Supp.  672;  People  v.  Tower  (1892),  135  N.  Y.  457;  People  v. 
Adler  (1893),  140  N.  Y.  331,  affg  53  N.  Y.  S.  R.  936,  25  N.  Y.  Supp.  1132; 
People  V.  Altman  (1895),  147  N.  Y.  473,  rev'g  86  Hun,  568,  33  N.  Y.  Supp. 
905;  People  v.  Wiman  (1895),  148  N.  Y.  129,  12  N.  Y.  Cr.  77;  People  v. 
Oishei  (1897),  20  Misc.  163,  45  N.  Y.  Supp.  49,  12  N.  Y.  Cr.  362;  People  v. 
Mershon  (1899),  43  App.  Div.  541,  60  N.  Y.  Supp.  115;  Matter  of  Van  Orden 
(1900),  32  Misc.  215,  65  N.  Y.  Supp.  720,  15  N.  Y.  Cr.  79;  People  v.  Hertz 
(1901),  35  Mise.  177,  71  N.  Y.  Supp.  489;  People  v.  Martin  (1902),  38  Misc. 
67,  76  N.  Y.  Supp.  953;.  People  v.  Weaver  (1903),  177  N.  Y.  434,  18  Crim. 
Rep.  187,  rev'g  81  App.  Div.  567,  81  N.  Y.  Supp.  519;  People  v.  Herzog 
(1905),  47  Misc.  50,  93  N.  Y.  Supp.  357,  19  Crim.  Rep.  375;  People  v.  Gian- 
vecohio  (1907),  188  N.  Y.  561,  aflf'g  113  App.  Div.  903,  98  N.  Y.  Supp.  1110; 
People  V.  Mingey  (1907),  118  App.  Div.  652,  103  N.  Y.  Supp.  627,  21  Crim. 
Rep.  110;  see  also  People  v.  Farrington,  14  Johns.  348;  People  v.  Graham, 
1  Buff.  Super.  Ct.  151,  6  Park,  135;  Harris  v.  People,  9  Barb.  664;  Martin's 
Case,  6  City  Hall  Rec.  27;  People  v.  Osmer,  4  Park,  244;  People  v.  Peacock, 
6  Cow.  72;  Quinn's  Case,  6  City  Hall  Rec.  63;  People  v.  Shaw,  5  Johns.  236; 
State  v.  Covington,  94  N.  C.  913,  55  Am.  Rep.  650;  Montgomery  v.  State,  12 
Tex.  App.  323. 

§  888.  Punishment  for  forgery  in  second  degree. 
Forgery  in  the  second  degree  is  punishable  by  imprisonment  for 
a  term  not  exceeding  ten  years. 

Derivation:     Penal  Code,  §  524,  amended  L.  1892,  ch.  662,  f  15. 

§  889.  Forgery  in  third  degree. 

A  person  who: 

1.  Being  an  officer  or  in  the  employment  of  a  corporation   asBo- 
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elation,  partnership  or  individuals  falsifies,  or  unlawfully  and  cor- 
ruptly altera,  erases,  obliterates  or  destroys  any  accounts,  books  of 
accounts,  records,  or  other  writing,  belonging  to  or  appertaining  to 
the  business  of  the  corporation,  association  or  partnership  or  indi- 
viduals; or, 

2.  With  intent  to  injure  or  defraud,  shall  falsely  make,  alter, 
forge  or  counterfeit,  or  shall  cause,  aid,  abet,  assist  or  other- 
wise connive  at,  or  be  a  party  to  the  making,  altering,  forging  or 
counterfeiting,  of  any  letter,  telegram,  or  other  written  communi- 
cation, paper,  or  instrument  by  which  making,  altering,  forging 
or  counterfeiting,  any  other  person  shall  be  in  any  manner  injured 
in  his  good  name,  standing,  position  or  general  reputation ;  or, 

3.  Shall  alter,  or  shall  cause,  aid,  ahet,  oi  otherwise  connive 
at,  or  be  a  party  to  the  uttering  of  any  letter,  telegram,  report 
or  other  written  communication,  paper  or  instrument  purporting 
to  have  been  written  or  signed  by  another  person,  or  any  paper  pur- 
porting to  be  a  copy  of  any  such  paper  or  writing  where  no 
original  existed,  which  said  letter,  telegram,  report  or  other  writ- 
ten communication,  paper  or  instrument,  or  paper  purporting  to 
be  a  copy  thereof,  as  aforesaid,  the  person  uttering  the  same  shall 
know  to  be  false,  forged  or  counterfeited,  and  by  the  uttering  of 
which  the  sentiments,  opinions,  conduct,  character,  prospects,  in- 
terests or  rights  of  such  other  person  shall  be  misrepresented  or 
otherwise  injuriously  affected;  or, 

4.  With  intent  to  defraud,  shall  forge,  counterfeit  or  falsely 
alter  and  wrongfully  utter  any  ticket,  contract  or  other  paper,  or 
writing  entitling,  or  purporting  to  entitle,  the  person  whose  name 
appears  therein,  or  the  holder  or  bearer  thereof,  to  entrance  upon 
the  grounds  or  premises  of  any  membership  corporation,  or  being 
thereupon,  to  remain  upon  such  grounds  or  premises;  or,  with 
like  intent,  shall  use  any  such  ticket,  contract  or  other  paper  or 
writing,  to  effect  an  entrance  or  as  evidence  of  his  right  to  remain 
upon  such  grounds  or  premises ;  or,  with  like  intent,  shall  sell,  ex- 
change or  deliver,  or  keep  or  offer  for  sale,  exchange  or  delivery, 
or  receive  upon  any  purchase,  exchange  or  delivery,  any  such 
ticket,  contract  or  other  paper  or  writing,  knowing  the  same  to 
have  been  forged,  counterfeited  or  falsely  altered. 

Is  guilty  of  forgery  in  the  third  degree. 

A  person  who,  with  intent  to  defraud  or  to  conceal  any  larceny 
or  misappropriation  by  any  person  of  any  money  or  property: 
1.  Alters,  erases,  obliterates,  or  destroys  an  account,  book  o£ 
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accounts^  record,  or  writing,  belonging  to,  or  appertaining  to  the 
business  of,  a  corporation,  association,  public  office  or  officer,  partner- 
ship, or  individual;  or, 

2.  Makes  a  false  entry  in  any  such  account  or  book  of  accounts ;  or, 

3.  Wilfully  omits  to  make  true  entry  of  any  material  particular 
in  any  such  account  or  book  of  accounts,  made,  written,  or  kept  by 
him  or  under  his  direction, 

Is  guilty  of  forgery  in  the  third  degree. 

4.  The  altering,  erasing,  obliterating,  or  destruction  of  any  account, 
book  of  account,  record,  or  writing,  or  the  making  of  a  false  entry  in 
an  account,  statement  of  financial  condition,  or  book  of  accounts,  or 
the  willful  omission  of  material  entries  in  such  account,  statement  or 
books  of  account,  by  any  person,  whether  by  his  own  hand  or  the  hand 
of  another,  if  made  with  intent  to  defraud  creditors  or  to  conceal  a 
crime,  or  to  conceal  from  creditors  or  stockholders  or  other  persons 
interested  matters  materially  afEecting  the  financial  condition  of  any 
individual,  corporation,  association,  or  partnership;  or  to  provide  a 
basis  for  the  obtaining  of  credit  or  property  by  or  for  such  individual, 
corporation,  association,  or  partnership,  shall  render  such  person 
guilty  of  forgery  in  the  third  degree,  within  the  meaning  of  this 
section ;  but  this  provision  shall  not  apply  to  any  clerk,  bookkeeper,  or 
other  employee,  who,  without  personal  profit  or  gain,  merely  executes 
the  orders  of  his  employer.  (Subd.  4  amended  by  L.  1912,  ch.  342, 
in  efl'ect  Sept.  1,  1912.)' 

Derivation:  Penal  Code,  §  514,  amended  L.  1884,  ch.  378,  f  1 ;  L.  1892, 
eh.  692,  §  1 ;  Penal  Code,  §  515. 

Phelps  V.  People  (1878),  72  N.  Y.  371,  aff'g  6  Hun,  428;  People  v.  Under- 
hill  (1894),  142  N.  Y.  38,  44,  rev'g  75  Hun,  329,  26  N.  Y.  Supp.  1030;  People 
V.  Herzog  (1905),  47  Misc.  50,  93  N.  Y.  Supp.  357,  19  N.  Y.  Cr.  372,  375.  380, 
382;  People  v.  Abeel  (1905),  182  N.  Y.  415,  19  N.  Y.  Cr.  525,  afl'g  100 
App.  Div.  516,  91  N.  Y.  Supp.  1107;  People  v.  Hegeman  (1907),  57  Misc.  295, 
107  N.  Y.  Supp.  261,  21  N.  Y.  Cr.  535;  People  v.  Curtiss  (1907),  118  App. 
Div.  259,  103  N.  Y.  Supp.  395;  People  ex  rel.  Hegeman  v.  Corrigan  (1908), 
129  App.  Div.  76;  People  v.  Luhrs  (1908),  127  App.  Div.  637;  see  also  Phelpa' 
Case,  49  How.  Pr.  462,  72  N.  Y.  365;  Wright  v.  Henkel,  190  U.  S.  47. 

§  890.  Officer  of  corporation  selling  fraudulent  shares. 

An  officer,  agent  or  other  person  employed  by  any  company  or  cor- 
poration existing  under  the  laws  of  this  state,  or  of  any  other  state  or 
territory  of  the  United  States,  or  of  any  foreign  government,  who  wil- 
fully and  with  a  design  to  defraud,  sells,  pledges  or  issues,  or  causes 
to  be  sold,  pledged  or  issued,  or  signs  or  procures  to  be  signed  with 
intent  to  sell,  pledge  or  issue,  or  to  be  sold,  pledged  or  issued,  a  false, 
forged  or  fraudulent  paper,  writing  or  instrument,  being  or  purport- 
ing to  be  a  scrip,  certificate  or  other  evidence  of  the  ownership  or 
transfer  of  any  share  or  shares  of  the  capital  stock  of  such  company 
or  corporation,  or  a  bond  or  other  evidence  of  debt  of  such  company  or 
corporation,  or  a  certificate  or  other  evidence  of  the  ownership  or  of 
the  transfer  of  any  such  bond  or  other  evidence  of  debt,  is  guilty  of 
forgery  in  the  third  degree,  and  upon  conviction,  in  addition  to  the 
punishment  prescribed  in  section  eight  hundred  and  ninety-three  of 
this  chapter  for  that  offense,  may  also  be  sentenced  to  pay  a  fine  not 
exceeding  three  thousand  dollars. 
Derivatioii:    Penal  Code,  $518. 
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§  891.  Forging  passage  tickets. 

A  person  who,  with  intent  to  defraud,  forges,  counterfeits,  or 
falsely  alters  any  ticket,  check  or  other  paper  or  writing,  entitling- 
or  purporting  to  entitle  the  holder  or  proprietor  thereof  to  a  pas- 
sage upon  any  railway  or  in  any  vessel  or  other  public  conveyance ; 
and  a  person  who,  with  like  intent,  sells,  exchanges  or  deliveo-s, 
or  keeps  or  offers  for  sale,  exchange  or  delivery,  or  receives  upon 
any  purchase,  exchange  or  delivery,  any  such  ticket,  knowing  the 
same  to  have  been  forged,  counterfeited  or  falsely  altered,  is  guilty 
of  forgery  in  the  third  degree. 

Derivation:     Penal  Code,  §  516. 

People  V.  Harrison,  8  Barb.  560;  People  v.  Shall,  9  Cow.  778;  State  v. 
Weaver,  84  N.  C.  836,  55  Am.  Kep.  647;  Com.  v.  Eay,  3  Gray,  441;  Reg.  v. 
Boult,  3  Carr.  &  K.  604. 

§  892.  Forging  United  States  or  state  stamps. 

A  person  who  forges,  counterfeits  or  alters  any  postage  or 
revenue  stamp  of  the  United  States,  or  any  tax  or  revenue  stamp 
of  the  state  of  New  York,  or  who  sells,  or  offers,  or  keeps  for  sale, 
as  genuine  or  as  forged,  any  such  stamp,  knowing  it  to  be  forged, 
counterfeited  or  falsely  altered,  is  guilty  of  forgery  in  the  third 
degree. 

Derivation:     Penal  Code,  §  517,  amended  L.  1905,  ch.  242,  §  1. 

§  893.  Punishment  for  forgery  in  third  degree. 

Forgery  in  the  third  degree  is  punishable  by  imprisonment  for 

not  more  than  five  years. 

Derivation:     Penal  Code,  §  526. 

§  894.  Having  possession  of  counterfeit  coin. 

A  person  who  has  in  his  possession  a  counterfeit  of  any  gold  or 
silver  coin,  whether  of  the  United  States  or  of  any  foreign  country 
or  government,  knowing  the  same  to  be  counterfeited,  with  intent 
to  sell,  utter,  use,  circulate  or  export  the  same,  as  true  or  as  false, 
or  to  cause  the  same  to  be  so  uttered  or  passed,  is  punishable  by 
imprisonment  not  more  than  five  years,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

Derivation:     Penal  Code,  §  626. 

Weaver's  Case,  2  City  Hall  Rec.  57;  Mose's  Case,  2  City  Hall  Rec.  84; 
Murphy's  Case,  4  City  Hall  Eee.  42;  Gallagher's  Case,  6  City  Hall  Reo.  1; 
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Dorsett's  Case,  6  Citj  Hall  Eec.  77;  Lampier's  Cam,  5  City  Hall  Ree.  79; 
Quinn's  Case,  8  City  Hall  Ree.  93;  Stewart  y.  Jeasup,  51  Ind.  411,  19  Am. 
Rep.  738. 

§  895.  Advertising  counterfeit  money  and  stamps. 

A  person  who  prints,  writes,  utters,  publishes,  sells,  lends,  gives 
away,  circulates  or  distributes  any  letter,  writing,  circular,  paper, 
pamphlet,  hand  bill  or  any  other  written  or  printed  matter,  ad- 
vertising, offering  or  purporting  to  advertise  or  offer  for  sale,  loan, 
exchange,  gift  or  distribution,  or  to  furnish,  procure  or  distribute 
any  counterfeit  coin,  paper  money,  internal  revenue  stamp,  post- 
age stamp  or  any  other  token  of  value,  or  what  purports  to  be 
counterfeit  coin,  paper  money,  internal  revenue  stamp,  postage 
stamp  or  any  other  token  of  value,  or  giving,  or  purporting  to  give, 
either  directly  or  indirectly,  information  where,  how,  of  whom  or 
by  what  means  any  counterfeit  coin,  paper  money,  internal  revenue 
stamp,  postage  stamp,  or  token  of  value,  can  be  procured  or  had, 
or  what  purports  to  be  counterfeit  coin,  paper  money,  internal 
revenue  stamp,  postage  stamp  or  other  token  of  value,  can  be  pro- 
cured or  had,  or  whoever  shall  aid,  assist  or  abet  in  any  manner, 
in  any  scheme  or  device  whatsoever,  offering  or  purporting  to 
offer,  for  sale,  loan,  gift,  exchange  or  distribution,  any  counter- 
feit coin,  paper  money,  internal  revenue  stamp,  postage  stamp 
or  other  token  of  value,  whether  called  "  green  articles,"  "  queer 
coin,"  "  paper  goods,"  "  bills,"  "  spurious  treasury  notes," 
"  United  States  goods,"  "  green  paper  goods,"  "  business  that  ia 
not  legitimate,"  "  cigars,"  "  green  cigars,"  or  by  any  other  name 
or  title,  or  any  other  device  of  a  similar  character,  shall  be  guilty 
of  a  felony  and  on  conviction  shall  be  puniahed  by  imprisonment 
for  not  less  than  one  year  nor  more  than  five  years,  and  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars  for  each  offense. 

Whoever  in  and  for  executing,  operating,  promoting,  carrying 
on,  or  in  the  aiding,  assisting  or  abetting  in  the  promoting,  operat- 
ing, carrying  on,^or  executing  of  any  scheme  or  device  whatsoever 
to  defraud,  by  use  or  means  of,  any  papers,  writings,  letters,  cir- 
culars or  written  or  printed  matters  concerning  the  offering  for 
sale,  loan,  gift,  distribution,  or  exchange,  of  counterfeit  coin, 
paper  money,  internal  revenue  stamps,  postage  stamps  or  other 
tokens  of  value  as  provided  in  this  section,  shall  use  any  fictitious, 
falae  or  assumed  name  or  address,  or  name  or  address  other  than 
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his   own   right,    proper   and   lawful    name;    or    whoever    in   the 
executing,   operating,   promoting,   carrying  on,    aiding,    assisting 
or  abetting  in  the  execution,  promotion  or  carrying  on  of  any 
scheme  or  device  offering  for  sale,  loan,  gift,  or  distribution,  or 
purporting  to  offer  for  sale,  loan,  gift  or  distribution,  or  giving 
or  purporting  to  give  information  directly  or  indirectly,  where, 
how,  of  whom,  or  by  what  means  any  counterfeit  coin,  paper 
money,  internal  revenue  stamp,  postage  stamp,  or  other  token  of 
value,  can  be  obtained  or  had,  or  who  shall  knowingly  receive  or 
take  from  the  mails  of  the  United  States  any  letter  or  package  ad- 
dressed to  any  such  fictitious,  false  or  assumed  name  or  address 
or  name  other  than  his  own  right,  proper  or  lawful  name  shall 
be  guilty  of  a  felony,  and  on  conviction  shall  be  punished  by  im- 
prisonment for  not  leas  than  one  year,  nor  more  than  five  years, 
and  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than 
two  thousand  dollars.     Any  letter,   circular,  writing,  or  paper, 
offering  or  purporting  to  offer  for  sale,  loan,  gift,  or  distribution 
or  giving,  or  purporting  to  give  information  directly  or  indirectly, 
where,  how,  of  whom,  or  by  what  means  any  counterfeit  coin, 
paper  money,  internal  revenue  stamp,  postage  stamp,  or  token  of 
value,  may  be  obtained  or  had,  or  concerning  any  similar  scheme 
or  device  to  defraud  the  public,  whether  such  article,  matter  or 
thing  is  called  "  green  articles,"  "  queer  coins,"  "  paper  goods," 
"  queer,"  "  articles,"  "  bills,"  "  business  that  is  not  legitimate," 
"  spurious  treasury  notes,"  "  United  States  goods,"  "  green  paper 
goods,"  "  green  articles,"   "  cigars,"  "  green  cigars,"  or  by  any 
other  name  device  or  title  of  a  similar  character,  shall  be  deemed 
presumptive  proof  of  the  fraudulent  character  of  such  scheme. 
DerlTation:     Penal  Code,  §  527,  amended  L.  1887,  ch.  687,  §  1. 

People  V.  Reilly  (1889),  51  Hun  624,  4  N.  Y.  Supp.  81;  People  v.  Albow 
(1893),  140  N.  Y.  130,  rev'g  71  Hun,  123,  24  N.  Y.  Supp.  519;  People  T.  Marrin 
(1894),  79  Hun,  310,  29  N.  Y.  Supp.  381. 
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ARTICLE  86. 

FHATTDS  AND  CHEATS. 

Saonojf  020.  Fraud  in  affairs  of  limited  partnarship. 

921.  Intent  to  defraud. 

922.  Production  of  pretended  heir. 

923.  Substituting  one  child  for  another. 

924.  Fictitious  copartnership  names. 

925.  Frauds  on  hotel-keepers. 

926.  False  rumors  as  to  stocks,  bonds  or  public  fundi. 

927.  Entry  into  agricultural  fair  grounds. 

928.  Falsely  personating  another. 

929.  Limitations  as  to  indictments  for  fraudulent  marriages. 

930.  Receiving  property  in  false  character. 

931.  Personating  officers,  firemen,  and  other  persons. 

932.  Obtaining  property  by  false  pretenses. 
033.  False  pedigree  of  animals. 

934.  Fraudulently  obtaining  property  for  charitable  purposes. 

935.  Obtaining  by  fraud  or  without  authority  signature  to  appli- 

cations or  property  for  degrees,  secrets  or  membership  in 
secret  fraternities. 

936.  Fraudulent  use  of  the  name  or  title  of  secret  fraternity. 
936a.  Unlawful  dues  or  assessments  of  certain  secret  fraternities. 

937.  Obtaining  negotiable  evidence  of  death  by  false  pretenses. 

938.  Using  false  check  or  order  for  payment  of  money. 

939.  Fraudulently  obtaining  employment. 

940.  Fraudulently  secreting  personal  property. 

941.  Pawning  borrowed  property. 

942.  Personating  beneficiary  of  entrance  ticket. 

943.  Mock  auction. 

944.  Publishing  false  messages. 

945.  Unlawfully  selling  tickets  for  balls  and  entertainments. 

946.  Misrepresentation  of  circulation  of  newspapers  or  periodicals. 

947.  Verbal  false  pretense  not  criminal. 

948.  Unlawful  use  of  name  of  benevolent,  humane  or  charitable 

corporation. 

949.  Fraudulent  appropriation  of  lost  treasure  or  waived  property. 

950.  False  statements  in  regard  to  employment. 

951.  Reporting  or  publishing  fictitious  transactions  in  securities. 

952.  False  statement  or  advertisement  as  to  securities. 

953.  Manipulation  of  prices  of  securities. 

954.  Trading  by  brokers  against  customers'  orders. 

955.  Transactions  by  brokers  after  insolvency. 

956.  Hypothecation  of  customers'  securities. 

957.  Delivery    to    customers    of   memoranda    of    transactions    by 

brokers. 

§  920.     Fraud  in  affairs  of  limited  partnership. 
A  member  of  a  limited  partnership,  who  is  guilty  of  any  fraud 
in  the  affairs  of  the  partnership,  is  guilty  of  a  misdemeanor. 
SeriTation:    Penal  Code,  §  375. 

§  921.    Intent  to  defraud. 

Whenever,  by  any  of  the  pro^nsions  of  this  chapter,  an  intent 
to  defraud  is  required,  in  order  to  constitute  an  offense,  it  is  suflBp 
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cient  if  an  intent  appears  to  defraud  any  person,  aaeociation  or 
body  politic  or  corporate,  whatever. 

Derivatloni    Penal  Code,  §  721. 

Paople  T.  Hegeman  (1907),  57  Misc.  296,  304,  107  N.  Y.  Supp.  281. 

§  922.  Production  of  pretended  heir. 

A  person  who  fraudulently  produces  an  infant,  falsely  pretend- 
ing it  to  have  been  bom  of  a  parent  whose  child  is  or  would  be 
entitled  to  inherit  real  property,  or  to  receive  a  sihare  of  personal 
property,  with  intent  to  intercept  the  inheritance  of  such  real 
property,  or  the  distribution  of  such  personal  property,  or  to  de- 
fraud any  person  out  of  the  same,  or  any  interest  therein ;  or  who, 
with  intent  fraudulently  to  obtain  any  property,  falsely  represents 
himself  or  another  to  be  a  person  entitled  to  an  interest  or  share 
in  the  estate  of  a  deceased  person,  either  as  executor,  administrator, 
husband,  wife,  heir,  legatee,  devisee,  next  of  kin,  or  relative  of 
such  deceased  person;  is  punishable  by  imprisonment  in  a  state 
prison  for  not  more  than  ten  years. 

Derivation:     Penal  Code,  §  151. 

People  V.  Cunningham,  3  Park,  520,  531. 

§  923.  Substituting  one  child  for  another. 

A  person,  to  whom  a  child  has  been  confided  for  nursing,  educa- 
tion, or  any  other  purpose,  who,  with  intent  to  deceive  a  parent, 
guardian  or  relative  of  the  child,  substitutes  or  producesi  to  such 
parent,  guardian  or  relative,  another  child  or  person,  in  place  of 
the  child  so  confided,  is  punishable  by  imprisonment  in  a  state 
prison  for  not  more  than  seven  years. 

Derivation:     Penal  Code,  §  152. 

§  924.  Fictitious  copartnership  names. 

A  person  who  transacts  business,  using  the  name,  as  partner, 
of  one  not  interested  with  him  as  partner,  or  using  the  designation 
"  and  company,"  or  "  &  Co."  when  no  actual  partner  is  repre- 
sented thereby  is  guilty  of  a  misdemeanor.  But  this  section  does 
not  apply  to  any  case,  where  it  is  specially  prescribed  by  statute 
that  a  partnership  name  may  be  continued  in  use  by  a  successor 
survivor,  or  other  person. 

Derivation:     Penal  Code,  §  363. 

Donlon  y.  Engligh    (1895),  89  Hun,  67,  36  N.  Y.  Supp.  82;   Kanaedy  t. 
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Budd  (1896),  5  App.  Dir.  140,  39  N.  Y.  Supp.  81;  Sinnott  v.  German- Ameri- 
can Bank  (1900),  164  N.  Y.  386,  aflf'g  33  App.  Div.  641;  Vandergrift  v.  Ber- 
tron  (1903),  83  App.  Div.  548,  82  N.  Y.  Supp.  153;  Loeb  v.  Firemen's  Ins. 
Co.    (1903),   78   App.   Div.    113,   79   N.   Y.    Supp.   510,   aflf'g   38   Misc.    107, 

77  N.  Y.  Supp.  106;  Castle  Bros.  v.  Graham  (1903),  87  App.  Div.  97,  84  N. 
Y.  Supp.  120;  Marino  v.  Lehmaier  (1903),  173  N.  Y.  530-546;  Cody  v.  Demp- 
sey   (1903),  86  App.  Div.  341,  83  N.  Y.  Supp.  899;   Slater  v.  Slater   (1903), 

78  App.  Div.  453,  80  N.  Y.  Supp.  363;  McArdle  v.  Thames  Iron  Wks.  (1904), 
96  App.  Div.  140,  89  N.  Y.  Supp.  485;  see  also  Barron  v.  Yost,  16  Daly,  441; 
Rosenheim  v.  Rosenfield,  12  N.  Y.  Supp.  721. 

§  925.  Frauds  on  hotel-keepers. 

A  person  who  obtains  any  lodging,  food  or  accommodation  at  a 
hotel,  inn,  boarding-house  or  lodging-house,  except  an  immigrant 
lodging-house,  without  paying  therefor,  with  intent  to  defraud  the 
proprietor  thereof  or  his  agent  or  servant ;  or  who  obtains  credit 
at  such  hotel,  inn,  boarding-house  or  lodging-house,  by  the  use  of 
any  false  pretense;  or  who,  after  obtaining  credit  or  accommoda- 
tion at  such  hotel,  inn,  boarding-house  or  lodging-house,  causes  to 
be  removed  from  such  hotel,  inn,  boarding-house  or  lodging-house 
his  baggage  without  the  permission  or  consent  of  the  proprietor, 
manager  or  authorized  employee  thereof  before  paying  for  his 
lodging,  food  or  accommodation,  and  with  the  intention  of  not 
paying  therefor,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  382,  amended  L.  1886,  ch.  646,  §  1;  L.  1895, 
ch.  883,  §  1 ;  L.  1907,  eh.  682,  §  1. 

People  V.  Nicholson  (1898),  25  Misc.  266,  55  N.  Y.  Supp.  447. 

§  926.  False  rumors  as  to  stocks,  bonds  or  public  funds. 

A  person,  who,  with  intent  to  affect  the  market  price  of  the 
public  funds  of  this  state  or  of  the  United  States,  or  of  any  state 
or  tearitory  thereof,  or  of  a  foreign  county  or  government,  or  of 
the  stocks,  bonds,  or  other  evidences  of  debt  of  a  corporation  or 
association,  or  the  market  price  of  gold  or  silver  coin  or  bullion, 
or  any  merchandise  or  commodity  whatever: 

1.  Without  lawful  authority,  falsely  signs  the  name  of  an  officer 
of  a  corporation,  or  of  any  other  person  to  a  letter,  message,  or 
other  paper;  or, 

2.  Utters  or  circulates  such  a  letter,  message,  or  paper,  know- 
ing that  the  same  has  been  so  falsely  signed ;  or, 

3.  Knowingly  circulates  any  false  statement,  rumor,  or  intelli- 
gence, 
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Is  punishable  by  a  fine  of  not  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  three  years,  or  both. 

DerlTation:     Penal  Code,  §  435. 

People  T.  Goslin  (1901),  67  App.  Div.  16,  18,  73  N.  Y.  Supp.  620,  16  N.  Y. 
Cr.  257. 

§  927.  Entry  into  agricultural  fair  grounds. 

A  person  who  wrongfully  and  fraudulently  enters  any  agricul- 
tural fair  grounds,  without  paying  the  entrance  fee,  isi  guilty  of 
a  misdemeanor. 

Derivation:     Penal  Code,  §  446. 

§  928.  Falsely  personating  another. 

A  person  who  falsely  personates  another,  and,  in  such  assumed 
character : 

1.  Marries  or  pretends  to  marry,  or  to  sustain  the  marriage 
relation  towards  another,  with  or  without  the  connivance  of  the 
latter;  or, 

2.  Becomes  bail  or  surety  for  a  party  in  an  action  or  special 
proceeding,  civil  or  criminal,  before  a  court  or  officer  authorized 
to  take  such  bail  or  surety ;  or, 

3.  Confesses  a  judgment;  or, 

4.  Subscribes,  verifies,  publishes,  acknowledges,  or  proves  a 
written  instrument,  which  by  law  may  be  recorded,  with  intent 
that  the  same  may  be  delivered  or  used  as  true;  or, 

5.  Does  any  other  act,  in  the  course  of  any  action  or  proceed- 
ing, whereby,  if  it  were  done  by  the  person  falsely  personated, 
such  person  might  in  any  event  become  liable  to  an  action  or 
special  proceeding,  civil  or  criminal,  or  to  pay  a  smm  of  money, 
or  to  incur  a  charge,  forfeiture,  or  penalty,  or  whereby  any  benefit 
might  accrue  to  the  offender,  or  to  another  person, 

Is  punishable  by  imprisonment  in  a  state  prison  for  not  more 
than  ten  years. 

Derivation:  Penal  Code,  §  562. 

Hodecker  v.  Strickler  (1897),  20  App.  Div.  245,  46  N.  Y.  Supp.  808. 

§  929.  Limitations  as  to  indictments  for  fraudulent  mar- 
riages. 

An  indictment  can  not  be  found,  for  the  crime  specified  in  sub- 
division first  of  the  last  section,  except  unon  the  complaint  of  the 
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person  injured,  if  there  be  any  such  person  living,  and  within  two 
years  after  the  perpetration  of  the  crime. 

Derivatioji:     Penal  Code,  §  563. 

§  930.  Receiving  property  in  false  character. 

A  person  who  falsely  personates  another,  or  the  officer  or  agent 
of  any  legally  organized  or  incorporated  society  or  institution,  or 
falsely  represents  himself  to  be  such  an  officer  or  agent,  and  in 
such  assumed  character  receives  any  money  or  property,  knowing 
that  it  is  intended  to  be  delivered  to  the  individual,  or  society, 
or  institution  or  its  officers  or  agents,  so  personated,  or  whose  officer 
or  agent  he  falsely  claims  to  be,  with  the  intent  to  convert  the  same 
to  his  own  use  or  to  that  of  another  person  who  is  not  entitled 
thereto,  is  punishable  in  the  same  manner  and  to  the  same  extent 
as  for  larceny,  of  the  money  or  property  so  received. 

Derivation:     Penal  Code,  §  564,  amended  L.  1899,  ch.  327,  §  1. 

§  931.  Personating  officers,    firemen,  and  other  persons. 

A  person  who  falsely  personates  a  public  officer,  civil  or 
military,  or  a  policeman,  or  a  private  individual  having  special 
authority  by  law  to  perform  an  act  affecting  the  rights  or  inter- 
ests of  another,  or  who  assumes,  without  authority,  any  uniform 
or  badge  by  which  such  an  officer  or  person  is  lawfully  distin- 
guished, and  in  such  assumed  character  does  an  act,  purporting 
to  be  official,  whereby  another  is  injured  or  defrauded,  is  guilty  of 
a  misdemeanor. 

DeriTation:     Penal  Code,  §  565. 

McCord  V.  People  (1871),  46  N.  Y.  470;  Curtln  v.  Peoole  (1882),  26  Hun, 
564,  aff'd  89  N.  Y.  621;  People  v.  Stetson,  4  Barb.  151. 

§  932.  Obtaining  property  by  false  pretenses. 

A  person  who,  with  intent  to  cheat  or  defraud  another,  design- 
edly, by  color  or  aid  of  a  false  token  or  writing,  or  other  false 
pretense,  obtains  the  signature  of  any  person  to  a  written  instru- 
ment, is  punishable  by  imprisonment  in  a  state  prison  for  not 
more  than  three  years,  or  in  a  county  jail  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  three  times  the  value  of  the 
money  or  property  affected  or  obtained  thereby,  or  by  both  such 

fine  and  imprisonment. 

DeriTation:     Penal  Code,  §  S66. 
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Lesser  v.  People  (1878),  12  Hun,  668;  Brown  v.  People  (1879),  16  Hub, 
535;  People  ex  rel.  Phelps  v.  Oyer,  etc.  (1880),  83  N.  Y.  436;  Therasson  v. 
People  (1880),  20  Hun,  65,  82  N.  Y.  238;  People  v.  Jefferey  (1894),  82  Hun, 
413,  31  N.  Y.  Supp.  267;  see  also  People  v.  Cole,  20  N.  Y.  Supp.  505;  Bex  v. 
Jackson,  3  Campb.  370;  Rex  v.  Parker,  3  Car.  &  P.  825. 

§  933.  False  pedigree  of  animals. 

Every  person  who  by  any  false  pretence  shall  obtain  from  any 
club,  association,  society  or  company  for  improving  the  breed  of 
cattle,  horses,  sheep,  swine  or  other  domestic  animals  the  registra- 
tion of  any  animal  in  the  herd  register  or  other  register  of  any 
such  club,  association,  society  or  company  or  a  transfer  of  any  such 
registration,  and  every  person  who  shall  knowingly  give  a  false 
pedigree  of  any  animal,  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  a  county  jail  for  a  term  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Derivation:    Penal  Code,  §  566a,  added  L.  1887,  ch.  153,  §  1. 

§  934.  Fraudulently  obtaining  property  for  charitable  pur- 
poses. 

A  person,  who  wilfully,  by  color  or  aid  of  any  false  token  or 
writing,  or  other  false  pretense,  obtains  the  signature  of  any  per- 
son to  any  written  instrument,  or  any  money  or  property,  for  any 
alleged  or  pretended  charitable  or  benevolent  purpose,  is  punish- 
able by  imprisonment  for  not  less  than  one  nor  more  than  three 
years,  or  by  a  fine  to  an  amount  not  exceeding  the  value  of  the 
money  or  property  obtained,  or  by  both. 

Derivation:     Penal  Code,  §  567. 

People  V.  Clough,  17  Wend.  351. 


§  935.  Obtaining  by  fraud  or  without  authority  signature  to 
applications  or  property  for  degrees,  secrets  or  membership  in 
secret  fraternities. 

A  person  who  wilfully  by  color  or  aid  of  any  false  token  or 
writing,  or  other  false  pretense  or  false  statement  verbal  or  written, 
or  without  authority  of  the  grand  lodge  hereinafter  mentioned, 
obtains  the  signature  of  any  person  to  any  written  application,  or 
any  money  or  property  for  any  alleged  or  pretended  degree,  or 
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for  any  alleged  or  pretended  secret  work  or  for  any  alleged  or  pre- 
tended secrets  of,  or  membersliip  in  any  secret  fraternal  associa- 
tion, society,  order  or  organization  having  a  grand  lodge  in  this 
state,  or  in  any  subordinate  lodge  or  body  thereof  is  punishable  by 
imprisonment  for  not  more  than  three  years  or  by  a  fine  to  an 
amount  not  excjeeding  the  value  of  the  money  or  property  obtained 
or  by  both. 

Derivation:    Penal  Ck)de,  §  5G7a,  added  L.  1905,  ch.  366,  I  1. 


§  936.  Fraudulent  use  of  the  name  or  title  of  secret  fraternity. 

Any  person,  firm,  association,  society,  order  or  organization,  or 
any  officer,  agent,  representative  or  employee  thereof,  or  person 
acting  or  pretending  to  act  on  behalf  thereof  who  in  a  newspaper 
or  other  publication  published  in  this  state,  or  in  any  letter,  writ- 
ing, circular,  paper,  pamphlet  or  other  written  or  printed  notice, 
matter  or  device  without  authority  of  the  grand  lodge  hereinafter 
mentioned  fraudulently  uses,  or  in  any  manner  directly  or  in- 
directly aids  in  the  use  of  the  name  or  title  of  any  secret  fraternal 
association,  society,  order  or  organization  which  has  had  a  grand 
lodge  in  this  state  for  ten  years,  or  any  imitation  of  such  name 
or  title  or  any  name  or  title  so  nearly  resembling  it  as  to  be  calcu- 
lated to  deceive,  or  who  without  such  authority  publishes,  sells, 
lends,  gives  away,  circulates  or  distributes  any  letter,  writing, 
circular,  paper,  pamphlet  or  other  written  or  printed  notice, 
matter  or  device  directly  or  indirectly  advertising  for  or  soliciting 
members  or  applications  for  membership  in  such  secret  fraternal 
association,  society,  order  or  organization,  or  in  any  alleged  or 
pretended  association,  society,  order  or  organization  using  or  desig- 
nated or  claimed  to  be  known  by  such  title  or  imitation  or  re- 
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semblance  thereof  or  who  therein  or  thereby  offers  to  sell,  or  to 
confer  or  to  communicate  or  to  give  information  directly  or  in- 
directly where,  how,  of  whom,  or  by  what  means  any  alleged  or 
pretended  degree  or  any  alleged  or  pretended  secret  work  or  any 
alleged  or  pretended  seoreta  of  sucli  secret  fraternal  association, 
society,  order  or  organization  or  of  any  alleged  or  pretended  asso- 
ciation, society,  order  or  organization  designated  or  claimed  to  be 
known  by  such  title  or  imitation  or  resemblance  thereof  can  or 
may  be  obtained,  conferred  or  communicated,  is  punishable  by 
impTisonment  for  not  more  than  three  years  or  by  a  fine  of  not 
more  than  one  thousand  dollars  for  each  offense. 

Derivation:    Penal  Code,  §567b,  added  L.  1906,  ch.  485,  §1. 

§  936-a.  Unlawful   dues   or    assessments   of   certain    secret 
fraternities. 

Any  person  or  persons  acting  as  the  general  officer,  chief  officer, 
grand  officer  or  supreme,  or  grand  officers  or  body,  in  and  for  a 
secret  fraternal  association,  society,  order  or  organization,  which 
maintains  in  this  state  local  branches,  lodges,  nests,  aeries,  divis- 
ions, chapters  or  subdivisions,  who  shall  solicit,  receive,  invite, 
admit  or  initiate  any  person  or  persons  to  membership  or  to  par- 
ticipation in  any  such  local  branch,  lodge,  nest,  aerie,  division, 
chapter  or  subdivision,  upon  condition  that  such  person  shall  pay 
any  dues,  assessments,  money  or  reward,  directly  or  indirectly,  to 
any  grand  officer,  chief  officer,  grand  officer  or  supreme,  or  grand 
officers  or  body,  unless  such  grand  officer,  chief  officer,  grand  officer  ^ 
or  supreme,  or  grand  officers  or  body  shall  have  been  chosen  or 
elected  by  and  from  delegates  chosen  by  the  members  of  the  local 
birancheB,  lodges,  nests,  aeries,  divisions,  chapters  or  aubdivigiona 


<1S)S« 


Art.  S6]  FRAUDS  AND  CHEATS  [§  936-a 

of  such  secret  fraternal  association,  society,  order  or  organization 
to  their  regular  convention  at  which  such  chief  officer  shall  be 
elected,  shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of 
not  Irae  than  one  hundred  dollars  or  more  than  two  hundred  dol- 
lars, or  by  not  more  than  thirty  days'  imprisonment  or  by  bodk. 
(Added  by  L.  1911,  ch,  837,  in  effect  July  29,  1911.) 
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§  037.  Obtaining  negotiable  evidence  of  death  by  false  pre- 
tenses. 

If  the  false  token,  by  which  money  or  property  is  obtained  in 
violation  of  sections  nine  hundred  and  thirty-two  and  nine  hundred 
and  thirty-four,  is  a  promissory  note  or  other  negotiable  evidence 
of  debt  purporting  to  be  issued  by  or  under  the  authority  of  any 
banking  company  or  corporation  not  in  existence,  the  person  guilty 
of  such  cheat  is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  seven  years,  instead  of  by  the  punishments  prescribed 
by  those  sections. 

Derivation:     Penal  Code,  §  568. 

People  V.  Eyndera,  12  Wend.  425. 

§  938.  Using  false  check  or  order  for  pajmient  of  money. 

The  use  of  a  matured  check,  or  other  order  for  the  payment  of 
money,  as  a  means  of  obtaining  a  signature,  or  money  or  property, 
■such  as  is  speciiied  in  sections  nine  hundred  and  thirty-two  and 
nine  hundred  and  thirty-four,  by  a  person  who  knows  that  the 
drawer  thereof  is  not  entitled  to  draw  for  the  sum  specified  therein, 
upon  the  drawee,  is  the  use  of  a  false  token  within  the  meaning 
of  those  sections,  although  no  representations  is  made  in  respect 
thereto. 

Derivation:     Penal  Code.  §   569. 

Lesser  v.  People  (1878),  12  Hun,  668,  73  N.  Y.  78;  Foote  v.  People  (1879), 
17  Hun,  218;  People  v.  Clements  (1886),  42  Hun,  286,  5  N.  Y.  Cr.  280;  Slel- 
ing  V.  Clark  (1896),  18  Misc.  464,  41  N.  Y.  Supp.  982;  see  also  People  v. 
Tompkins,  1  Park,  224;  People  v.  Ward,  15  Wend.  231;  Conger's  Case,  4  C. 
H.  Eec.  65. 

§  939.  Fraudulently  obtaining  employment. 

A  person  who  obtains  emjJloyment  or  appointment  to  any  office 
or  place  of  trust  by  color  or  aid  of  any  false  or  forged  letter  or 
certificate  of  recommendation,  or  of  any  false  statement  in  writing, 
as  to  his  name,  residence,  previous  employment  or  qualification; 
or  any  person  who  shall  wilfully  and  intentionally  fraudulently 
represent  himself,  or  herself,  to  be  a  deaf  and  dumb  person,  in 
order  to  collect,  receive  or  otherwise  obtain  moneys,  food,  dothing, 
or  anything  of  value  whatsoever,  is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  570,  amended  L.  1886,  ch.  6S4,  {  1. 
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§  940.  Fraudulently  secreting  personal  property. 

A  person  who,  having  theretofore  executed  a  mortgage  of  per- 
sonal property,  or  any  instrument  intended  to  operate  as  such, 
aells,  assigns,  exchanges,  secrets  or  otherwise  disposes  of  any  part 
of  the  property,  upon  which  the  mortgage  or  other  instrument 
is  at  the  time  a  lien,  with  intent  thereby  to  defraud  the  mortgagee 
or  a  purchaser  thereof,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  571,  added  L.  1882,  ch.  384,  !  1. 

People  ex  rel.  Stokes  v.  Risely  (1885),  38  Hun,  281,  4  N.  Y.  Cr.  110;  Peo- 
ple V.  Durante  (1897),  19  App.  Div.  292,  45  N.  Y.  Supp.  1073,  12  N.  Y.  C?r. 
318;  People  v.  Staton  (1903),  79  App.  Div.  634,  80  N.  Y.  Supp.  2;  see  also 
Vans  V.  Middlebrook,  3  N.  Y.  St.  277;  Millechamp  v.  People,  14  Week.  Dig. 
462. 

§  941.  Pawning  borrowed  property. 

A  person  who  without  the  consent  of  the  owner  thereof,  sella, 
pledges,  pawns,  or  otherwise  disposes  of  any  property  which  he 
has  borrowed  or  hired  from  the  owner,  is  guilty  of  a  misdemeanor ; 
but  this  section  does  not  apply  to  a  person  leasing  or  lending  prop- 
erty, for  a  time  not  exceeding  that  for  which  the  same  was  leased 
or  lent  to  himself. 

Derivation:  Penal  Code,  §  572,  added  L.  1882,  ch.  384,  J  1;  amended  L. 
1892,  ch.  692,  §  1. 

§  942.  Personating  beneficiary  of  entrance  ticket. 
A  person  who,  with  intent  to  wrongfully  convert  to  his  own  use 
the  benefits  secured  by  any  ticket,  contract,  or  other  paper  or  writ- 
ing, appearing  upon  its  face  not  negotiable,  and  which  entitles, 
or  purports  to  entitle  the  person  whose  name  appears  therein,  to 
entrance  upon  the  grounds  or  premises  of  a  membership  corpora- 
tion, or  being  thereupon,  to  remain  upon  such  grounds  or  premises, 
falsely  personates  or  attempts  to  so  personate  any  individual 
named  in  such  ticket,  contract  or  other  paper  or  writing,  as  the 
grantee  or  beneficiary  thereof,  is  guilty  of  a  misdemeanor. 
Derivation:     Penal  Code,  §  573,  amended  L.  1892,  ch.  692,  §  1. 

§  943.  Mock  auction. 

A  person  who  buys  or  sells,  or  pretends  to  buy  or  sell,  any  goods, 
wares,  or  merchandise,  or  any  species  of  property,  except  ships, 
vessels,  or  real  or  leasehold  estate,  exposed  for  sale  by  auction,  if 
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an  actual  sale,  purchase,  and  change  of  ownership  therein  does 
not  thereupon  take  place,  is  guilty  of  a  misdemeanor,  punishable 
by  imprisonment  for  thirty  days,  or  by  fine  not  exceeding  one 
hundred  dollars,  or  both. 

A  person,  who  obtains  money  or  property  from  another,  or  ob- 
tains the  signature  of  another  to  any  writing,  the  false  making 
of  which  would  be  forgery,  by  means  of  any  false  or  fraudulent 
sale  of  property  or  pretended  property  by  auction,  or  by  any  of 
the  practices  known  as  mock  auctions,  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  three  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thou- 
sand dollars,  or  by  both  such  fine  and  imprisonment;  and  in  ad- 
dition thereto  he  forfeits  any  license  he  may  hold  to  act  as  an 
auctioneer,  and  is  forever  disqualified  from  receiving  a  license  to 
act  as  auctioneer  within  this  state. 

Derivation:     Penal  Code,  §§  443,  574. 

People  V.  Lindenborn  (1897),  23  Misc.  426,  52  N.  Y.  Supp.  101,  13  N.  Y. 
Cr.  196. 

§  944.  Publishing  false  messages. 

A  person  who  prints,  publishes,  or  circulates  as  true,  any  mes- 
sage, order  or  proclamation,  purporting  to  be  the  message,  order 
or  proclamation  of  the  executive  of  the  United  States  or  of  this 
state,  or  of  any  other  state  of  the  United  States  now  or  hereafter 
admitted,  or  of  any  territory  of  the  United  States,  knowing  the 
same  not  to  be  genuine,  is  punishable  by  imprisonment  in  a  state 
prison  not  exceeding  five  years,  or  by  fine  not  exceeding  one  thou- 
sand dollars,  or  by  both.  An  indictment  for  this  offense  may  be 
found  in  any  county  in  which  the  message,  address  or  proclamation 
is  printed,  published  or  circulated,  but  not  in  more  than  one 
county  of  the  State. 

Derivation:     Penal  Code,  §  674. 

People  V.  Most  (1901),  36  Miac.  139,  140,  73  N.  Y.  Supp.  220,  16  N.  Y.  Or. 
106,  aff'd  71  App.  Div.  160,  171  N.  Y.  423. 

§  945.  Unlawfully  selling  tickets  for  balls  and  entertainments. 

Any  person  who  shall  collect  money  or  attempt  to  collect  money 
or  any  valuable  article,  or  to  seJl  tickets  for  any  ball  or  entertain- 
ment for  the  benefit  of  any  pretended  benevolent,  humane,  or 
charitable  organization,  which  has  no  corporate  existence,  or  for 
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any  benevolent,  humane,  or  charitable  institution,  that  has  beffli 
duly  incorporated  or  recognized  by  the  authorities  of  the  state  of 
New  York,  without  first  having  obtained  written  authority  of  the 
officers  of  the  said  institution  or  organization,  attested  under  the 
seal  of  the  said  institution,  according  to  its  rules,  shall  be  guilty 
of  a  misdemeanor. 

Derivation:     Penal  Code,  §  674f,  added  L.  1899,  eh.  327,  §  2. 

§  946.  Misrepresentation  of  circulation  of  newspapers  or  peri- 
odicals. 

Every  proprietor  or  publisher  of  any  newspaper  or  periodical 
who  shall  wilfully  or  knowingly  misrepresent  the  circulation  of 
such  newspaper  or  periodical  for  the  purpose  of  securing  advertis- 
ing or  other  patronage  shall  be  deemed  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  717a,  added  L.  1893,  ch.  650,  S  I- 

§  947.  Verbal  false  pretense  not  criminal. 

A  purchase  of  property  by  means  of  a  false  pretense  is  not 
criminal,  where  the  false  pretense  relates  to  the  purchaser's  means 
or  ability  to  pay,  unless  the  pretense  is  made  in  writing  and  signed 
by  the  party  to  be  charged. 

Derivation:  Part  of  Penal  Code,  ch.  544,  as  amended  L.  1905,  ch.  556,  {  1. 
For  remainder  of  section,  see  §  442,  ante. 

Watson  V.  People  (1882),  87  N.  Y.  561;  People  v.  Moore  (1885),  37  Hun, 
93,  3  N.  Y.  Cr.  468;  People  v.  Dumar  (1887),  106  N.  Y.  502,  8  N.  Y.  Cr. 
268,  rev'g  42  Hun,  86,  5  N.  Y.  Cr.  55;  People  v.  Page  (1889),  4  N.  Y.  Supp. 
780,  7  N.  Y.  Cr.  6;  People  v.  Hart  (1901),  35  Misc.  182,  71  N.  Y.  Supp.  492; 
People  ex  rel.  Cochrane  v.  Hyatt  (1902),  172  N.  Y.  176,  187;  People  t. 
Eothstein  (1904),  180  N.  Y.  149,  aff'g  95  App.  Div.  293,  88  N.  Y.  Supp. 
622,  18  N.  Y.  Cr.  449,  42  Misc.  124,  85  N.  Y.  Supp.  1076,  18  N.  Y.  Cr.  66: 
People  V.  Snyder  (1906),  110  App.  Div.  699,  700,  97  N.  Y.  Supp.  469;  People 
T.  Levin  (1907),  119  App.  Div.  234,  104  N.  Y.  Supp.  647,  21  N.  Y.  Cr.  182. 

§  948.  Unlawful  use  of  name  of  benevolent,  humane  or  char- 
itable corporation. 

No  person,  society  or  corporation  shall,  with  intent  to  acquire 
or  obtain  for  personal  or  business  purposes  a  benefit  or  advantage, 
assume,  adopt  or  use  the  name  of  a  benevolent,  humane  or  charit- 
able organization  incorporated  under  the  laws  of  this  state,  or  a 
name  so  nearly  resembling  it  as  to  be  calculated  to  deceive  the 
public  with  respect  to  any  such  corporation.     A  violation  of  this 
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section  shall  be  a  misdemeanor.  Whenever  there  shall  be  an 
actual  or  threatened  violation  of  this  section,  an  application  may 
be  made  to  a  court  or  justice  having  jurisdiction  to  issue  an  in- 
junction, upon  notice  to  the  defendant  of  not  less  than  five  days, 
for  an  injunction  to  enjoin  and  restrain  said  actual  or  threatened 
violation;  and  if  it  shall  appear  to  the  satisfaction  of  the  court 
or  justice  that  the  defendant  is  in  fact  using  the  name  of  a  benevo- 
lent, humane  or  charitable  organization,  incorporated  as  aforesaid, 
or  a  name  so  nearly  resembling  it  as  to  be  calculated  to  deceive 
the  public,  an  injunction  may  be  issued  by  said  court  or  justice, 
enjoining  and  restraining  such  actual  or  threatened  violation, 
without  requiring  proof  that  any  person  has  in  fact  been  misled 
or  deceived  thereby. 

Derivation:     Penal  Code,  §  674h,  added  L.  1908,  ch.  449. 

§  949.  Fraudulent  appropriation  of  lost  treasure  or  waived 
property. 

A  person  who  fraudulently  conceals  or  appropriates  to  his  own 
use  any  lost  treasure  or  any  waived  property  belonging  to  this 
state  by  virtue  of  its  sovereignty,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  482. 

See  N.  Y.  Law  Journal,  Apr.  13,  1904. 

§  950.  False  statements  in  regard  to  employment. 

Any  person,  firm,  association  or  eorporation,  or  any  employee 
or  agent  thereof,  who  makes  to  any  person  furnishing  or  seeking 
employment  any  statement  which  is  false,  knowing  the  same  to  be 
faite,  in  regard  to  any  employment,  work  or  situation,  its  nature, 
location,  duration,  wages,  or  salary  attached  therettr,  or  the  cir- 
cumstances surrounding  the  said  employment,  work,  or  situation, 
or  who  shall  offer  or  hold  himself  out  as  in  a  position  to  secure  or 
furnish  employment  without  having  an  order  therefor  or  such 
employment  to  be  filled  or  shall  misrepresent  any  other  material 
matter  in  connection  with  said  employment,  work,  or  situation, 
and  by  reason  of  such  statement,  offer,  holding  out  or  misrepre- 
sentation, any  person  shall  seek  the  employment,  work  or  situa- 
tion, in  respect  to  which  such  statement,  offer,  holding  out  or 
misrepresentation  was  made,  shall  be  guilty  of  a  misdemeanor. 
(Added  by  L.  1911,  ch.  575,  in  effect  June  30,  1911.) 
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§  951.  Reporting  or  publishing  fictitious  transactions  in  se- 
curities. 

A  person  who,  with  intent  to  deceive,  reports  or  publishes,  or 
causes  to  be  reported  or  published  as  a  purchase  or  sale  of  the 
stocks,  bonds  or  other  evidences  of  debt  of  a  corporation,  company 
or  association,  any  transaction  therein,  whereby  no  actual  change 
of  ownership  or  interest  is  effected,  is  guilty  of  a  felony,  punish- 
able by  a  fine  of  not  more  than  five  thousand  dollars,  or  by  im- 
prisonment for  not  more  than  two  years,  or  by  both.  (Added  by 
L.  1913,  ch.  476,  in  effect  May  9,  1913.) 

§  952.    False  statement  or  advertisement  as  to  securities. 

Any  person,  who,  with  intent  to  deceive,  makes,  issues  or  pub- 
lishes, or  causes  to  be  made,  issued  or  published,  any  statement 
or  advertisement  as  to  the  value  or  as  to  facts  affecting  the  value 
of  the  stocks,  bonds  or  other  evidences  of  debt  of  a  corporation, 
company  or  association,  or  as  to  the  financial  condition  of  facts 
affecting  the  financial  condition  of  any  corporation,  company  or 
association  which  has  issued,  is  issuing  or  is  about  to  issue  stocks, 
bonds  or  other  evidences  of  debt,  and  who  knows,  or  has  reason- 
able ground  to  believe  that  any  material  representation,  predic- 
tion or  promise  made  in  such  statement  or  advertisement  is  fal&e, 
is  guilty  of  a  felony,  punishable  by  a  fine  of  not  more  than  five 
thousand  dollars,  or  by  imprisonment  for  not  more  than  three 
years,  or  by  both.  (Added  by  L.  1913,  ch.  475,  in  effect  May  9, 
1913.) 

§  953.     Manipulation  of  prices  of  securities. 

Any  person,  who  inflates,  depresses,  or  causes  fluctuations  in, 
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or  attempts  to  inflate,  depress  or  cause  fluctuations  in,  or  combines 
or  conspires  with  any  other  person  or  persons  to  inflate,  depress 
or  cause  fluctuations  in,  the  market  prices  of  the  stocks,  bonds 
or  other  evidences  of  debt  of  a  corporation,  company  or  associa- 
tion, or  of  an  issue  or  any  part  of  an  issue  of  the  stock,  bonds  or 
evidences"  of  debt  of  a  corporation,  company  or  association,  by 
means  of  pretended  purchases  and  sales  thereof,  or  by  any  other 
fictitious  transactions  or  devices,  for  or  on  account  of  such  per- 
son or  of  any  other  person,  or  for  or  on  account  of  the  persons  so 
combining  or  conspiring,  vyhereby  either  in  whole  or  in  part  a 
eimultaneous  change  of  ownership  of  or  interest  in  such  stocks, 
bonds  or  evidences  of  debt,  or  of  such  issue  or  part  of  an  issue 
thereof,  is  not  effected,  is  guilty  of  a  felony,  punishable  by  a  fine 
of  not  more  tban  five  thousand  dollars  or  by  imprisonment  for  not 
more  than  two  years,  or  by  both. 

A  pretended  purchase  or  sale  of  any  such  stocks,  bonds  or  other 
evidences  of  debt  whereby,  in  whole  or  in  part,  no  simultaneous 
change  of  ownership  or  interest  therein  is  effected,  shall  be  prima 
facie  evidence  of  the  violation  of  this  section  by  the  person  or 
persons  taking  part  in  th^  transaction  of  such  pretended  pur- 
chase or  sale.  (Added  by  L.  1913,  ch.  253,  in  effect  April  10, 
1913.) 

§  954.    Trading  by  brokers  against  customers'  orders. 

A  broker,  who,  being  employed  by  a  customer  to  buy  and  carry 
upon  margin  the  stocks,  bonds  or  other  evidences  of  debt  of  a 
corporation,  company  or  association,  while  acting  as  broker  for 
such  customer  in  respect  of  such  stocks,  bonds  or  other  evidences 
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of  debt,  sells  for  his  own  account  the  same  kind  or  issue  of  stocks, 
bonds  or  other  evidences  of  debt  of  such  corporation,  company  or 
association,  with  intent  to  trade  against  the  customer's  order,  or, 
who,  being  employed  by  a  customer  to  sell  the  stocks,  bonds  or 
other  evidences  of  debt  of  a  corporation,  company  or  association, 
while  acting  as  broker  for  such  customer  in  respect  to  the  sale 
of  such  stocks,  bonds  or  other  evidences  of  debt,  purchases  for  his 
own  account  the  same  kind  or  issue  of  stocks,  bonds  or  other  evi- 
dences of  debt  of  such  corporation,  company  or  association,  with 
intent  to  trade  against  the  customer's  order,  is  guilty  of  a  felony, 
punishable  by  a  fine  of  not  more  than  five  thousand  dollars,  or  by 
imprisonment  for  not  more  than  one  year,  or  by  both.  Every 
member  of  a  firm  of  brokers,  who  either  does,  or  consents  or  as- 
sents to  the  doing  of  any  act  which  by  the  provisions  of  this  sec- 
tion is  made  a  felony,  shall  be  guilty  of  a  violation  thereof. 
(Added  by  L.  1913,  ch.  592,  in  effect  May  17,  1913.) 

§  955.  Transactions  by  brokers  after  insolvency. 

A  person  engaged  in  the  business  of  purchasing  and  selling  as 
broker,  stocks,  bonds  or  other  evidences  of  debt  of  corporations, 
companies  or  associations  who,  knowing  that  he  is  insolvent,  ac- 
cepts or  receives  from  a  customer  ignorant  of  such  broker's  in- 
solvency, money,  stocks,  bonds  or  other  evidences  of  debt  belong- 
ing to  the  customer  otherwise  than  in  liquidation  of,  or  as  security 
for,  an  existing  indebtedness,  and  who  thereby  causes  the  customer 
to  lose  in  whole  or  in  part  such  money,  stocks,  bonds  or  other  evi- 
dences of  debt,  is  guilty  of  a  felony  punishable  by  a  fine  of  not 
more  than  five  thousand  dollars  or  by  imprisonment  for  not  more 
than  two  years,  or  by  both.  A  person  shall  be  deemed  insolvent 
within  the  meaning  of  this  section  whenever  the  aggregate  of  his 
property  shall  not,  at  a  fair  valuation,  be  sufficient  in  amount  to 
pay  his  debts.  (Added  by  L.  1913,  ch.  500,  in  effect  May  14, 
1913.) 

§  956.     Hypothecation  of  customers'  securities. 

A  person  engaged  in  the  business  of  purchasing  and  selling  aa 
a  broker  stocks,  bonds  or  other  evidences  of  debt  of  corporations, 
companies  or  associations,  who 

1.  Having  in  his  possession,  for  safe  keeping  or  otherwise, 
stocks,  bonds  or  other  evidences  of  debt  of  a  corporation,  com- 
pany or  association  belonging  to  a  customer,  without  having  any 
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lien  thereon  or  any  special  property  therein,  pledges  or  disposes 
thereof  without  such  customer's  consent;  or 

2.  Having  in  his  possession  stocks,  bonds  or  other  evidences 
of  debt  of  a  corporation,  company  or  association  belonging  to  a 
customer  on  which  he  has  a  lien  for  indebtedness  due  to  him  by 
the  customer,  pledges  the  same  for  more  than  the  amount  due  to 
him  thereon,  or  otherwise  disposes  thereof  for  his  own  benefit, 
without  the  customer's  consent,  and  without  having  in  his  pos- 
session or  subject  to  his  control,  stocks,  bonds  or  other  evidences 
of  debt  of  the  kind  and  amount  to  which  the  customer  is  then 
entitled,  for  delivery  to  him  upon  his  demand  therefor  and  tender 
of  the  amount  due  thereon,  and  thereby  causes  the  customer  to 
lose,  in  whole  or  in  part,  such  stocks,  bonds  or  other  evidences  of 
debt,  or  the  value  thereof. 

Is  guilty  of  a  felony,  punishable  by  a  fine  of  not  more  than 
five  thousand  dollars  or  by  imprisonment  for  not  more  than  two 
years,  or  by  both. 

Every  member  of  a  firm  of  brokers,  who  either  does,  or  con- 
sents or  assents  to  the  doing  of  any  act  which  by  the  provisions 
of  this  or  the  last  preceding  section  is  made  a  felony,  shall  be 
guilty  thereof.  (Added  by  L.  1913,  ch.  500,  in  effect  May  14, 
1913.) 

§  957.  Delivery  to  customers  of  memoranda  of  transactions 
by  brokers. 

A  person  .engaged  in  the  business  of  purchasing  or  selling  as 
broker  stocks,  bonds  and  other  evidences  of  debt  of  corporations, 
companies  or  associations  shall  deliver  to  each  customer  on  whose 
behalf  a  purchase  or  sale  of  such  securities  is  made  by  him  a  state- 
ment or  memorandum  of  such  purchase  or  sale,  a  description  of 
the  securities  purchased  or  sold,  the  name  of  the  person,  firm  or 
corporation  from  whom  such  securities  were  purchased,  or  to 
which  the  same  were  sold,  and  the  day,  and  the  hours  between 
which  the  transaction  took  place.  A  broker  who  refuses  to  de- 
liver such  statement  or  memorandum  to  a  customer  within  twenty- 
four  hours  after  a  written  demand  therefor,  or  who  delivers  a 
statement  or  memorandum  which  is  false  in  any  material  respect, 
is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  imprisonment  for  not  more  than  one  year, 
or  both.     (Added  by  L.  1913,  ch.  593,  in  effect  Sept.  1,  1913.) 
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ARTICLE  88. 

GAMBI.ING. 

Section  970.  Common  gamhler. 

970a.  The  sale  of  ga.mbling  implements  and  devices  proihibited. 

971.  Keeping  gambling  apparatus  in  certain  places. 

972.  Gambling  apparatus  declared  a  nuisance. 

973.  Keeping  gaming  and  betting  establishments. 

974.  Keeping  of  place  for  game  of  policy. 

975.  Possession  of  policy  slips. 

976.  Remioval  of  tenants  using  premises  for  game  of  policy. 

977.  Seizure  of  gambling  implements  authorized. 

978.  Gambling  implements  to  be  destroyed  or  delivered  to  district 

attorney. 

979.  Gamibling  implements  to  be  destroyed  upon  conviction. 

980.  Persuading  person  to  visit  gambling  places. 

981.  Duty  of  masters  to  suppress  gambling  on  board  their  vessels. 

982.  Keeping  slot  machines. 

983.  Seizures  of  slot  machines  and  arrest  of  person  in  possession. 

984.  Destruction  of  slot  miaehines  by  magistrate. 

985.  Destruction  of  slot  machines  by  the  trial  court. 

986.  Pool-selling,  book-making,  bets  and  wagers. 

987.  Eacing  animals  for  stake. 

988.  Cheating  at  gambling. 

989.  Forfeiture  for  exacting  payment  of  money  won  ait  gamibling. 

990.  Penalty  for  winning  or  losing  twenty^five  dollars  or  upwards. 

991.  Illegal  wagers,  bets  and  stakes.     . 

992.  Contracts   on  account  of  money  or   property  wagered,   bet  or 

staked  are  void. 

993.  Securities  for  money  lost  at  gaming  void. 

994.  Property  staked  may  be  recovered. 

995.  Losers  of  certain  sums  may  recover  them. 

996.  Witnesses'  privileges. 

997.  Officers  directed  to  prosecute  offenses. 

§  970.  Common  gambler. 

A  person  who  is  the  owner,  agent,  or  superintendent  of  a  place,  or  of 
any  device,  or  apparatus,  for  gambling;  or  who  hires,  or  allows  to  be 
used  a  room,  table,  establishment  or  apparatus  for  such  a  purpose ;  or 
who  engages  as  dealer,  game-keeper,  or  player  in  any  gambling  or 
banking  game,  where  money  or  property  is  dependent  upon  the  result ; 
or  who  sells  or  offers  to  sell  what  are  commonly  called  lottery  policies, 
or  any  writing,  paper,  or  document  in  the  nature  of  a  bet,  wager,  or 
insurance  upon  the  drawing  or  drawn  numbers  of  any  public  or  private 
lottery ;  or  who  indorses  or  uses  a  book,  or  other  document,  for  the  pur- 
pose of  enabling  others  to  sell,  or  offer  to  sell,  lottery  policies,  or  other 
such  writings,  papers,  or  documents,  is  a  common  gambler,  and  punish- 
able by  imprisonment  for  not  more  than  two  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both. 

Derivation:   Penal  Code,  §  344. 

Pickett  V.  People  (1876),  8  Hun,  83,  aff'd  67  N.  Y.  609;  People  v.  Dunn 
(1882),  90  N.  Y.  104,  rev'g  27  Hun,  272;  People  v.  Emerson  (1888),  6  N.  Y. 
Cr.  157,  5  N.  Y.  Supp.  374;  People  v.  Dewey  (1891),  11  N.  Y.  Supp.  602, 
afiF'd  128  N.  Y.  606;  People  v.  O'Malley  (1900),  52  App.  Div.  46,  64  N.  Y. 
Supp.  843;  People  v.  McKenna  (1901),  62  App.  Div.  328,  70  N.  Y.  Supp. 
1057;  People  ex  rel.  Joseph  v.  Jerome   (1901),  34  Misc.  576,  70  N".  Y.  Supp. 
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377;  People  ex  rel.  Lewisohm  v.  General  Sessions  (1904),  96  App.  Div.  202, 
203,  89  N.  Y.  Supp.  364;  People  v.  Engeman  (1908),  129  App.  Div.  463;  Peo- 
ple ex  rel.  CoUin/s  v.  McLaughlin  (1908),  128  App.  Div.  605;  see  also  People 
V.  Barges,  6  Abb.  Pr.  132. 

§  970-a.  The  sale  of  gambling  implements  and  devices  pro- 
hibited. 

No  person,  corporation,  copartnership  or  association  shall  lease,  rent, 
let  on  shares,  sell,  expose  for  sale  or  offer  for  sale  any  machine,  appa- 
ratus or  device,  into  which  may  be  inserted  any  piece  of  money  or  other 
object,  and  from  which,  as  a  result  of  such  insertion  and  the  applica- 
tion of  physical  or  mechanical  force,  may  issue  any  piece  or  pieces  of 
money,  or  any  check  or  memoranda  calling  for  any  money;  nor  any 
machine  or  device  of  any  kind  or  nature  by  the  operation  of  which  there 
is  an  element  of  chance  for  the  winning  or  losing  of  money  or  other 
things  of  value.  Any  person,  corporation,  copartnership  or  association 
violating  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 
(Added  by  L.  1917,  ch.  516,  in  effect  Sept.  1,  1917.) 

§  971.  Keeping  gambling  apparatus  in  certain  piaces. 

It  is  unlawful  to  keep  or  use  any  table,  cards,  dice  or  any  other 
article  or  apparatus  whatever,  commonly  used  or  intended  to  be 
used  in  playing  any  game  of  cards  or  faro,  or  other  game  of 
chance,  upon  which  money  is  usually  wagered,  at  any  of  the  fol- 
lowing places : 

1.  Within  a  building,  or  the  appurtenances  or  grounds  con- 
nected with  any  building,  in  which  a  court  of  justice  usually  holds 
its  sessions ;  or  a  building,  any  part  of  which  is  usually  occupied 
by  a  religious  corporation,  or  an  incorporated  benevolent,  chari- 
table, scientific  or  missionary  society,  or  an  incorporated  academy, 
high  school,  college  or  other  institution  of  learning,  a  library 
company,  or  building  and  mutual  loan  company;  or, 

2.  Within  any  building,  or  the  appurtenances  or  grounds  con- 
nected with  any  building,  while  votes  are  received  oi-  canvassed 
therein  at  any  election  for  an  officer  of  this  state,  or  of  the  United 
States ;  or  while  any  public  meeting  is  held  therein ;  or, 

3.  Within  the  distance  of  one  mile  from  the  grounds  upon 
which  any  training,  review,  drill  or  exercise  of  a  military  organi- 
zation, created  or  permitted  by  the  laws  of  this  state,  is  proceed- 
ing, or  upon  which  any  public  fair,  exhibition,  exercise  or  meeting 
is  held  in  the  open  air;  or, 

4.  Within  any  vessel  lying  in,  or  navigating,  any  of  the  waters 
of  this  state;  or  owned,  or  navigated  by,  or  for  account  of  any 
corporation  created  by  the  laws  of  this  state. 
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A  person  who  knowingly  violates  this  section  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §S  336-337. 

Hitchins  v.  People  (1868),  39  N.  Y.  454,  Book  VIII  (reprint),  732,  not«; 
Story  V.  Solomon  (1877),  71  N.  Y.  420,  aff'g  6  Daly,  531;  People  v.  Todd 
(1889),  51  Hun,  446,  4  N.  Y.  Supp.  25;  People  ex  rel.  Lawrence  v.  Fallon 
(1897),  152  N.  Y.  12,  aflf'g  4  App.  Div.  82,  39  N.  Y-  Supp.  865;  People  v. 
Adams  (1903),  176  N.  Y.  356;  People  ex  rel.  Collins  v.  McLaughlin  (1908), 
128  App.  Div.  604;  see  also  Rockwood  v.  Oakfield,  2  N.  Y.  St.  331;  People  v. 
Sergeant,  8  Cow.  139;  Murphy  v.  Board  of  Police,  11  Abb.  N.  C.  340;  Caacad- 
den's  Case,  2  City  Hall  Rec.  53;  Lyner's  Case,  5  City  Hall  Rec.  156;  Wetmore 
V.  State,  55  Ala.  198;  Toney  v.  State,  61  Ala.  1;  Ansley  v.  State,  36  Ark.  67, 
38  Am.  Rep.  29;  State  v.  Wade,  43  Ark.  77,  51  Am.  Rep.  560;  Gridley  v. 
Dorn,  57  Cal.  78,  40  Am.  Rep.  110;  Boughner  v.  Meyer,  5  Colo.  71,  40  Am. 
Rep.  139;  Dyer  v.  Benson,  69  Ga.  609;  Harbaugh  v.  People,  40  111.  294;  Garri- 
son V.  McGregor,  51  111.  473;  Wade  v.  Deming,  9  Ind.  35;  Hamilton  v.  State, 
17  Ind.  586;  Schlosser  v.  Smith,  93  Ind.  83;  State  v.  Bishel,  39  Iowa,  42; 
State  V.  Book,  41  Iowa,  550,  20  Am.  Rep.  609 ;  Ward  v.  State,  17  Iowa  St.  32 ; 
Ellis  V.  Beale,  18  Me.  337;  Shaw  v.  Clark,  49  Mich.  494,  43  Am.  Rep.  474; 
People  V.  Weithoff,  51  Mich.  203,  47  Am.  Rep.  557,  4  Crim.  L.  Mag.  682; 
Jjowerey  v.  State,  1  Mo.  722;  Kennow  v.  King,  2  Mont.  437;  Brenniger  v. 
Belvidere,  44  N.  J.  L.  350;  State  v.  Bishop,  8  Ired.  (N.  C.)  266;  Whitney  v. 
State,  10  Tex.  Ct.  App.  377;  Long  v.  State,  22  Tex.  Ct.  App.  194,  54  Am. 
Rep.  633;  Wolz  v.  State,  33  Tex.  331;  Mayo  v.  State  (Tex.),  82  S.  W.  515; 
Coolidge  V.  Choate,  11  Mete.  79;  Nuckolls  v.  Com.,  32  Gratt.  884;  Hirst  v. 
Molesbury,  L.  R.  6  Q.  B.  130;  Bews  v.  Harston,  3  Q.  B.  Div.  454,  28  Eng. 
Rep.  385;  Tollett  v.  Thomas,  L.  R.  6  Q.  B.  514;  Alexander  v.  State,  6  Crim. 
L.  Mag.  506;  State  v.  Records,  4  Harr.  544;  State  v.  Leighton,  3  Fost.  167. 

§  972.  Gambling  apparatus  declared  a  nuisance. 
An  article  or  apparatus  maintained   or  kept  in  violation  of 
section  nine  hundred  and  seventy-one,  is  a  public  nuisance. 

Derivation:     Penal   Code,  §  338. 

§  973.  Keeping  gaming  and  betting  establishments. 

Any  corporation  or  association  or  the  officers  thereof  or  any  copart- 
nership or  individual,  who  keeps  a  room,  shed,  tent,  tenement,  booth, 
building,  float  or  vessel,  or  any  other  enclosure  or  place,  or  any  part 
thereof,  used  for  gambling,  or  for  any  purpose  or  in  any  manner  for- 
bidden by  this  article,  or  for  making  any  wagers  or  bets  made  to  depend 
upon  any  lot,  chance,  casualty,  unknown  or  contingent  event  or  on  the 
future  price  of  stocks,  bonds,  securities,  commodities  or  property  of 
any  description  whatever  or  for  making  any  contract  for  or  on  account 
of  any  money,  property  or  thing  in  action,  so  bet  or  wagered,  or  being 
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the  owner  or  agent,  knowingly  lets  or  permits  the  same  to  be  so  used, 
is  guilty  of  a  misdemeanor.  This  section  shall  not  be  extended  so  as 
to  prohibit  or  in  any  manner  affect  any  insurance  made  in  good  faith 
for  the  security  or  indemnity  of  the  party  insured  and  which  is  not 
otherwise  prohibited  by  law,  nor  to  any  contract  on  bottomry  or  respon- 
dentia.    (Amended  by  L.  1910,  ch.  487,  in  effect  Sept-  1, 1910.) 

Derivation:  Penal  Code,  §  343,  amended;  L.  1889,  ch.  428,  §  1;  L.  1895, 
ch.  571,  §  1. 

People  V.  Todd  (1889),  51  Hun,  446,  4  N.  Y.  Supp.  25,  6  N.  Y.  Cr.  220; 
People  V.  Wade  (1899),  13  N.  Y.  Cr.  425,  59  N.  Y.  Supp.  846;  Dexter  v.  Press 
Pub.  Co.  (1901),  36  Mise.  388,  73  N.  Y.  Supp.  706;  People  v.  Levoy  (1902), 
72  App.  Div.  55,  57,  76  N.  Y.  Supp.  783;  People  v.  Stedeker  (1903),  175  N. 
Y.  62,  rev'g  75  App.  Div.  449,  78  N.  Y.  Supp.  316;  People  ex  rel.  Collins  v. 
McLaughlin  (1908),  128  App.  Div.  605. 

§  974.  Keeping  of  place  for  game  of  policy. 

A  person  who  keeps,  occupies  or  uses,  or  permits  to  be  kept, 
occupied  or  used,  a  place,  building,  room,  table,  establishment  or 
apparatus  for  policy  playing  or  for  the  sale  of  what  are  commonly 
called  "  lottery  policies,"  or  who  delivers  or  receives  money  or 
other  valuable  consideration  in  playing  policy,  or  in  aiding  in  the 
playing  thereof,  or  for  what  is  commonly  called  a  "  lottery  policy," 
or  for  any  writing,  paper  or  document  in  the  nature  of  a  bet, 
wager  or  insurance  upon  the  drawing  or  drawn  numbers  of  any 
public  or  private  lottery;  or  who  shall  have  in  his  possession, 
knowingly,  any  writing,  paper  or  document,  representing  or  being 
a  record  of  any  chance,  share  or  interest  in  numbers  sold,  drawn 
or  to  be  drawn,  or  in  what  is  commonly  called  "  policy,"  or  in 
the  nature  of  a  bet,  wager  or  insurance,  upon  the  drawing  or 
drawn  numbers  of  any  public  or  private  lottery;  or  any  paper, 
print,  writing,  numbers,  device,  policy  slip,  or  article  of  any  kind 
such  as  is  commonly  used  in  carrying  on,  promoting  or  playing 
the  game  commonly  called  "  policy ;"  or  who  is  the  owner,  agent, 
superintendent,  janitor  or  caretaker  of  any  place,  building,  or 
room  where  policy  playing  or  the  sale  of  what  are  commonly  called 
"  lottery  policies  "  is  carried  on  with  his  knowledge  or  after  notifi- 
cation that  the  premises  are  so  used,  permits  such  use  to  be  con- 
tinued, or  who  aids,  assists,  or  abets  in  any  manner,  in  any  of  the 
offenses,  acts  or  matters  herein  named,  is  a  common  gambler,  and 
punishable  by  imprisonment  for  not  more  than  two  years,  and  in 
the  discretion  of  the  court,  by  a  fine  not  exceeding  one  thousand 
dollars  or  both. 
DeriTation:    Penal  Code,  §  344a,  added  L.  1901,  ch.  190,  §  I. 
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People  ex  rel.  Wilson  v.  Flynn  (1902),  72  App.  Div.  67,  76  N.  Y.  Supp. 
293,  16  N.  Y.  Cr.  491,  aff'g  37  Misc.  87,  74  N.  Y.  Supp.  731,  16  N.  Y.  Cr. 
280;  People  v.  Adams  (1903),  176  N.  Y.  351,  aff'g  85  App.  Dlv.  390,  83  N. 
Y.  Supp.  481;  People  ex  rel.  Adams  v.  Johnson  (1904),  44  Misc.  550,  90  N. 
Y.  Supp.  134;  Matter  of  Baker  (1904),  94  App.  Div.  279,  87  N.  Y.  Supp. 
1022;  People  ex  rel.  Schneider  v.  Hayes  (1905),  108  App.  Div.  7,  95  N.  Y. 
Supp.  471,  19  N.  Y.  Cr.  511;  see  also  Boyd  v.  United  States,  116  U.  S.  616; 
State  v.  Sheridan   (Iowa),  96  N.  W.  730. 

§  975.  Possession  of  policy  slips. 

The  possession,  by  any  person  other  than  a  public  officer,  of  any 
writing,  paper,  or  document  representing  or  being  a  record  of  any 
chance,  share  or  interest  in  numbers  sold,  drawn  or  to  be  drawn,  or 
in  what  is  commonly  called  "  policy,"  or  in  the  nature  of  a  bet, 
wager  or  insurance  upon  the  drawing  or  drawn  numbers  of  any 
public  or  private  lottery,  or  any  paper,  print,  writing,  numbers 
or  device,  policy  slip,  or  article  of  any  kind,  such  as  is  commonly 
used  in  carrying  on,  promoting  or  playing  the  game  commonly 
called  "  policy,"  is  presumptive  evidence  of  possession  thereof 
knowingly  and  in  violation  of  the  provisions  of  section  nine  hun- 
dred and  seventy-four. 

Derivation:     Penal  Code,  §  344b,  added  L.  1901,  ch.  190,  §  1. 

People  V.  Cannon  (1893),  139  N.  Y.  32,  36  Am.  St.  Rep.  668,  aff'g  63  Hun, 
306,  18  N.  Y.  Supp.  25;  People  ex  rel.  Wilson  v.  Flynn  (1902),  72  App.  Div. 
67,  69,  76  N.  Y.  Supp.  293,  16  N.  Y.  Cr.  493,  37  Misc.  87,  74  N.  Y.  Supp. 
731,  16  N.  Y.  Cr.  280;  People  v.  Adams  (1903),  176  N.  Y.  351,  aff'g  85  App. 
Div.  390,  83  N.  Y.  Supp.  481. 

§  976.  Removal  of  tenants  using  premises  for  game  of  policy. 

Any  person  having  information  of  any  place,  building  or  room 
where  policy  playing  or  the  sale  of  what  are  commonly  called 
■'  lottery  policies  "  is  carried  on,  may  serve  personally  upon  the 
owner,  landlord,  agent,  superintendent,  janitor  or  caretaker  of  the 
premises,  so  used  or  occupied,  a  written  notice,  requiring  the 
owner,  landlord,  agent,  superintendent,  janitor  or  caretaker,  to 
make  an  application  for  the  removal  of  the  person  so  using  or 
occupying  the  same.  If  the  owner,  landlord,  agent,  superintend- 
ent, janitor  or  caretaker,  does  not  make  such  an  application  within 
five  days  thereafter,  or,  having  made  it,  does  not  in  good  faith 
diligently  prosecute  it,  the  person  giving  the  notice  may  make  such 
an  application,  stating  in  his  petition,  the  facts  so  entitling  him 
to  make  it.     Such  an  application  has  the  same  effect,  as  if  the 
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applicant  was  the  landlord  or  lessor  of  the  premiaea.  The  omis- 
sion, or  neglect  of  the  owner,  landlord,  agent,  superintendent, 
janitor  or  caretaker,  to  make  such  an  application,  or,  having  made 
it,  the  omission  or  neglect  to  in  good  faith  diligently  prosecute  it, 
shall  be  presumptive  evidence  against  the  person  on  whom  such 
notice  shall  be  served  of  a  violation  of  the  provisions  of  section 
nine  hundred  and  seventy-four.  And  in  case  the  person  giving 
said  notice  shall  make  an  application  as  hereinbefore  provided, 
and  a  final  order  shall  be  made  as  specified  in  section  twenty-two 
hundred  and  forty-nine  of  the  code  of  civil  procedure,  such  order 
shall  be  evidence  of  a  violation  of  the  provisions  of  section  nine 
hundred  and  seventy-four  by  the  occupant  of  said  premises  and 
by  the  person  on  whom  the  notice  herein  provided  for  shall  have 
been  served.  For  the  purpose  of  such  applications,  summary  pro- 
ceedings to  recover  possession  of  the  premises  so  used  or  occupied 
may  be  maintained  under  the  provisions  of  chapter  seventeen,  title 
two,  of  the  code  of  civil  procedure. 

Derivation:     Penal  Code,  §  344c,  added  L.  1901,  ch.  190,  §  1. 

§  977.  Seizure  of  gambling  implements  authorized. 

A  person,  who  is  required  or  authorized  to  arrest  any  person 
for  a  violation  of  the  provisions  of  this  article,  is  also  authorized 
and  required  to  seize  any  table,  cards,  dice  or  other  apparatus  or 
article,  suitable  for  gambling  purposes,  found  in  the  possession  or 
under  the  control  of  the  person  so  arrested,  and  to  deliver  the  same 
to  the  magistrate  before  whom  the  person  arrested  is  required  to 
be  taken. 

Derivation:     Penal  Code,  §  345. 

Willis  V.  Warren,  17  How.  Pr.  ,100,  1  Hilt.  590. 

§  978.  Gambling  implements  to  be  destroyed  or  delivered  to 
district  attorney. 

The  magistrate,  to  whom  any  thing  suitable  for  gambling  pur- 
poses is  delivered  pursuant  to  the  last  section,  must,  upon  the 
examination  of  the  defendant,  or  if  such  examination  is  delayed 
or  prevented,  without  awaiting  such  examination,  determine  the 
character  of  the  thing  so  delivered  to  him,  and  whether  it  was 
actually  employed  by  the  defendant  in  violation  of  the  provisions 
of  thisi  article)  and  if  he  finds  that  it  is  of  a  character  suitable  for 
gambling  purposes,  and  that  it  has  been  used  by  the  defendant  in 
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violation  of  this  article,  he  must  cause  it  to  be  destroyed,  or  to  be 
delivered  to  the  district  attorney  of  the  county  in  which  the  de- 
fendant is  liable  to  indictment  or  trial,  as  the  interests  of  justice 
may,  in  his  opinion,  require. 

Derivation:     Penal  Code,  §  346. 

Lawton  v.  Steele  (1890),  119  N.  Y.  226,  aJ'g  6  N.  Y.  Supp.  953;  see  also 
Willis  V.  Warren,  17  How.  Pr.  100,  1  Hilt.  590;  Lowry  v.  Rainwater,  70  Mo. 
152,  35  Am.  Rep.  420,  21  Alb.  L.  J.  73;  State  v.  Robbing,  124  Ind.  308,  8 
L.  R.  A.  438. 


§  979.  Gambling  implements  to  be  destroyed  upon  convic- 
tion. 

Upon  the  conviction  of  the  defendant,  the  district  attorney  must 
cause  to  be  destroyed  every  thing  suitable  for  gambling  purposes, 
in  respect  whereof  the  defendant  stands  convicted,  and  which  re- 
mains in  the  possession  or  under  the  control  of  the  district  attorney. 

Derivation:     Penal  Code,  §  347. 

Willis  V.  Warren,  17  How.  Pr.  100,  1  Hilt.  590. 

§  980.  Persuading  person  to  visit  gambling  places. 

A  person,  who  persuades  another  to  visit  any  building  or  part 
of  a  building,  or  any  vessel  or  float,  occupied  or  used  for  the 
purpose  of  gambling,  in  consequence  whereof  such  other  person 
gambles  therein,  is  guilty  of  a  misdemeanor;  and  in  addition  to 
the  punishment  prescribed  therefor,  is  liable  to  such  other  person 
in  an  amount  equal  to  any  money  or  property  there  lost  by  him 
at  play,  to  be  recovered  in  a  civil  action. 

Derivation:     Penal  Code,  §  348. 

People  V.  Todd  (1889),  6  N.  Y.  Cr.  222,  4  N.  Y.  Supp.  25. 

§  981.  Duty  of  masters  to  suppress  gambling  on  board  their 
vessels. 

If  the  commander,  owner  or  hirer  of  any  vessel  or  float,  know- 
ingly permits  any  gambling  for  money  or  property  on  board  sue] 
vessel  or  float,  or  if  he  does  not,  upon  his  knowledge  of  the  fact^ 
immediately  prevent  the  same,  he  is  punishable  by  a  fine  not  ex- 
ceedingly five  hundred  dollars;  and  in  addition  thereto  is  liable 
to  any  party  losing  money  or  property  by  means  of  gambling  in 
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violation  of  this  section,  in  a  sum  equal  to  the  money  or  property, 
to  be  recovered  in  a  civil  action. 

Derivation:     Penal  Code,  §  350. 

People  V.  Todd  (1889),  6  N.  Y.  Cr.  222,  4  N.  Y.  Supp.  28. 

§  982.  Keeping  slot  machines. 

Any  person  who  has  in  his  possession,  or  under  his  control,  or 
vs^ho  permits  to  be  placed,  maintained  or  kept  in  any  room,  space, 
inclosure  or  building,  owned,  leased  or  occupied  by  him,  or  under 
his  management  or  control,  any  machine,  apparatus  or  device,  into 
which  may  be,  or  might  have  been,  inserted  any  piece  of  money 
or  other  object,  and  from  which,  as  a  result  of  such  insertion,  or 
as  a  result  of  such  insertion  and  the  application  of  physicial  or 
mechanical  force,  may  issue,  or  might  have  issued,  any  piece  or 
pieces  of  money,  or  any  check  or  memoranda  calling  for  any 
money,  and  which  machine,  apparatus  or  device  is  commonly 
known  as  a  slot  machine,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  337a,  added  L.  1899,  ch.  655,  f  1. 


§  983.  Seizures  of  slot  machines  and  arrest  of  person  in  pos- 
session. 

It  shall  be  the  duty  of  every  officer  authorized  to  make  arrests 
to  seize  every  machine,  apparatus  or  device  answering  to  the  de- 
scription contained  in  the  last  section  and  to  arrest  the  person 
actually  or  apparently  in  possession  or  control  thereof  or  of  the 
premises  in  which  the  same  may  be  found,  if  any  such  person  be 
present  at  the  time  of  the  seizure,  and  to  bring  the  machine,  ap- 
paratus or  device,  and  the  prisoner,  if  there  be  one,  before  a 
committing  magistrate. 

Derivation:     Penal  Code,  §  337b,  added  L.  1899,  ch.  655. 

§  984.  Destruction  of  slot  machines  by  magistrates. 

The  magistrate  before  whom  any  machine,  apparatus  or  device 
is  brought  pursuant  to  the  last  section  must,  if  there  be  a  prisoner, 
and  if  he  shall  hold  such  prisoner,  cause  the  machine,  apparatus 
or  device  to  be  delivered  to  the  district  attorney  of  the  county 
to  be  used  as  evidence  on  the  trial  of  the  said  prisoner.    If  there 
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be  no  prisoner  or  if  the  magistrate  does  not  hold  the  prisoner,  he  must 
cause  the  immediate  destruction  of  the  machine,  apparatus  or  device. 
Derivation:  Penal  Code,  §  337o,  added  L.  1899,  ch.  655,  §  1. 

§  985.  Destruction  of  slot  machines  by  the  trial  court. 

It  shall  be  the  duty  of  the  district  attorney  of  the  county  to  see  that 
every  person  held  in  pursuance  of  the  last  section  shall  be  brought  to 
trial  within  thirty  days  from  the  date  of  his  final  examination  before 
the  magistrate ;  and  the  machine,  apparatus  or  device  shall  be  produced 
in  court  on  the  trial.  It  shall  be  the  duty  of  the  trial  court,  after  the 
disposition  of  the  case,  and  whether  the  defendant  be  convicted,  ac- 
quitted or  fails  to  appear  for  trial,  to  cause  the  immediate  destruction 
of  the  machine,  apparatus  or  device. 

Derivation:   Penal  Code,  §  337d,  added  L.  1899,  ch.  655,  §  1. 

§  985-a.  Disposition  of  contents  of  destroyed  slot  machine. 

The  officer  destroying  a  slot  machine  pursuant  to  the  provisions  of 
sections  nine  hundred  and  eighty-four  and  nine  hundred  and  eighty- 
five  of  this  chapter  shall  pay  over  any  moneys  found  therein  to  the 
police  pension  fund  of  the  city  in  which  such  destruction  occurs,  or,  if 
there  be  no  such  fund  or  such  destruction  occurs  in  any  town  outside 
of  a  city,  such  money  shall  be  paid  into  the  poor  fund  of  such  town  or 
city.  If  such  machine  have  contents  of  value  other  than  money,  the 
same  shall  be  sold  by  the  officer  destroying  the  machine  and  the  pro- 
ceeds disposed  of  as  above  provided  for  the  disposition  of  money  con- 
tents.    (Added  by  L.  1917,  ch.  188,  in  effect  Sept.  1,  1917.) 

§  986.  Pool-selling,  book-making,  bets  and  wagers. 

Any  person  who  engages  in  pool-selling,  or  book-making,  with,  or 
without  writing  at  any  time  or  place;  or  any  person  who  keeps  or  occu- 
pies any  room,  shed,  tenement,  tent,  booth,  or  building,  float  or  vessel, 
or  any  part  thereof,  or  who  occupies  any  place  or  stand  of  any  kind, 
upon  any  public  or  private  grounds,  within  this  state,  with  books, 
papers,  apparatus  or  paraphernalia,  for  the  purpose  of  recording  or 
registering  bets  or  wagers,  or  of  selling  pools,  and  any  person  who 
records  or  registers  bets  or  wagers,  or  sells  pools  or  makes  book,  with,  or 
without  writing  upon  the  result  of  any  trial  or  contest  of  skill,  speed  or 
power  of  endurance,  of  man  or  beast,  or  upon  the  result  of  any  political 
nomination,  appointment  or  election;  or  upon  the  result  of  any  lot, 
chance,  casualty,  unknown  or  contingent  event  whatsoever ;  or  any  per- 
son who  receives,  registers,  records  or  forwards,  or  purports  or  pre- 
tends to  receive,  register,  record  or  forward,  in  any  manner  what- 
soever, any  money,  thing  or  consideration  of  value,  bet  or  wagered, 
or  offered  for  the  purpose  of  being  bet  or  wagered,  by  or  for  any  other 
person,  or  sells  pools,  upon  any  such  result;  or  any  person  who,  being 
the  owner,  lessee  or  occupant  of  any  room,  shed,  tenement,  tent,  booth 
or  building,  float  or  vessel,  or  part  thereof,  or  of  any  grounds  within 
this  state,  knowingly  permits  the  same  to  be  used  or  occupied  for  any 
of  these  purposes,  or  therein  keeps,  exhibits  or  employs  any  device  or 
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aj)paratus  for  the  purpose  of  recording  or  registering  such  bets  or 
wagers,  or  the  selling  of  such  pools,  or  becomes  the  custodian  or  de- 
positary for  gain,  hire  or  reward,  of  anj'  money,  property  or  thing  of 
value,  staked,  wagered  or  pledged,  or  to  be  wagered  or  pledged  upon 
any  such  result ;  or  any  person  who  aids,  assists  or  abets  in  any  manner 
in  any  of  the  said  acts,  which  are  hereby  forbidden,  is  guilty  of  a  mis- 
demeanor, and  upon  conviction  is  punishable  by  imprisonment  in  a 
penitentiary  or  county  jail  for  a  period  of  not  more  than  one  year. 
(Amended  by  L.  1910,  ch.  488,  in  effect  Sept.  1,  1910.) 

Derivation:   Penal  Code,  §  351,  as  amended  L.  1895,  oh.  572';  L.  1901,  ch. 
636;  L.  1908,  ch.  507. 

People  V.  Bauer  (1885),  37  Hun,  407,  3  N.  Y.  Cr.  433;  People  v.  Kelly 
(1885),  3  N.  Y.  Cr.  272,  22  Week.  Dig.  64;  People  ex  rel.  Ottolengul  v.  Bar- 
bour (1887),  5  N.  Y.  Cr.  384;  Brennan  v.  Brighton  Beach  Assn.  (1890),  56 
Hun,  188,  9  N.  Y.  Supp.  220;  De  Lacy  v.  Adams  (1893),  3  Miae.  432,  23  N. 
Y.  Supp.  297;  Gideon  v.  Dwyer  (1895),  87  Hun,  246,  254,  33  N.  Y.  Supp.  754; 
People  V.  Cleary  (1895),  13  Misc.  546,  35  N.  Y.  Supp.  588;  People  ex  rel. 
Weaver  v.  Van  De  Carr  (1896),  150  N.  Y.  439,  aff'g  7  App.  Div.  608,  39  N. 
Y.  Supp.  581;  Grannan  v.  Westchester,  etc.,  Assn.  (1897),  16  App.  Div.  8, 
44  N.  Y.  Supp.  790;  People  ex  rel.  Sturgis  v.  Fallon  (1897),  152  N.  Y.  1, 
12  N.  Y.  Cr.  273;  People  v.  Levoy  (1902),  72  App.  Div.  55,  16  N.  Y.  Cr.  496, 
76  N.  Y.  Supp.  783;  People  ex  rel.  Clifton  v.  DeBragga  (1902),  73  App.  Div. 
579,  17  N.  Y.  Cr.  12,  77  N.  Y.  Supp.  7;  People  ex  rel.  Allen  v.  Hagan  (1902), 
170  N.  Y.  46,  16  N.  Y.  Cr.  309;  People  v.  Stedeker  (1902),  75  App.  Div.  450, 
78  N.  Y.  Supp.  316,  rev'd  175  N.  Y.  57;  People  v.  Shannon  (1903),  87  App. 
Div.  32,  17  N.  Y.  Cr.  532,  83  N.  Y.  Supp.  1061;  People  v.  McCue  (1903),  87 
App.  Div.  72,  83  N.  Y.  Supp.  1088,  17  N.  Y.  Cr.  534;  People  ex  rel.  Sterling 
V.  Sheriff  (1908),  60  Misc.  326;  People  v.  Ebel  (1904),  98  App.  Div.  270,  90 
N.  Y.  Supp.  628;  People  v.  Corbalis  (1904),  178  N.  Y.  516,  rev'g  86  App.  Div. 
531,  83  N.  Y.  Supp.  782;  People  v.  Canepi  (1905),  181  N.  Y.  400,  19  N.  Y. 
Cr.  384,  rev'g  93  App.  Div.  379,  87  N.  Y.  Supp.  773;  Cranshaw  v.  McAdoo 
(1905),  47  Misc.  420,  421,  94  N.  Y.  Supp.  386;  Matter  of  CuUeu  v.  N.  Y.  Tel. 
Co.  (1905),  106  App.  Div.  250,  251,  94  N.  Y.  Supp.  290;  Matter  of  Joemi 
(1906),  61  Misc.  395,  100  N.  Y.  Supp.  503;  Stevens  v.  McAdoo  (1906),  112 
App.  Div.  459,  98  N.  Y.  Supp.  553;  Cleary  v.  McAdoo  (1906),  113  App.  Div. 
179,  99  N.  Y.  Supp.  60;  Devlin  v.  McAdoo  (1906),  116  App.  Div.  226,  101  N. 
Y.  Supp.  646;  Murray  v.  Interurban  St.  Ry.  Co.  (1907),  118  App.  Div.  37, 
102  N.  Y.  Supp.  1026;  People  ex  rel.  Collins  v.  McLaughlin  (1908),  128  App. 
Div.  601,  60  Misc.  307;  see  also  Corrigan  v.  Coney  Island  Jockey  Club,  27 
Abb.  N.  C.  300;  Gibbons  v.  Gouverneur,  1  Den.  170. 

§  987.  Racing  animalgi  for  stake. 

All  racing  or  trial  of  speed  between  horses  or  other  animals 
for  any  het,  stake  or  reward,  except  such  as  is  allowed  by  special 
laws,  is  a  public  nuisance;  and  eivery  person  acting  or  aiding 
therein,  or  making  or  being  interested  in  any  such  bet,  stake  or 
reward  is  guilty  of  a  misdemeanor ;  and  in  addition  to  the  penality 
prescribed  therefor,  he  forfeits  to  the  neoDle  of  this  state,  aU  title 
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or  interest  in  any  animal  used  with  his  privity  in  such  race  or 
trial  of  speed,  and  in  any  sum  of  money  or  other  property  betted 
or  staked  upon  the  result  thereof. 

Derivation:     Penal  Code,  §  352. 

Matter  of  Dwyer  (1894),  14  Misc.  204,  35  N.  Y.  Supp.  884,  87  Hun,  254; 
People  ex  rel.  Lawrence  v.  Fallon  (1897),  152  N.  Y.  12,  aff'g  4  App.  Div.  82, 
39  N.  Y.  Supp.  865 ;  French  v.  Matteson  ( 1901 ) ,  34  Misc.  426,  69  N.  Y.  Supp. 
869;  Moulton  v.  Westchester  Racing  Assn.  (1904),  42  Misc.  487,  491,  84  N. 
Y.  Supp.  871. 

§  988.  Cheating  at  gambling. 

A  person  who,  by  any  fraud,  or  false  pretense  whatsoever,  while 
playing  at  any  game,  or  while  having  a  share  in  any  wager  played 
for,  or  while  betting  on  the  sides  or  hands  of  such  as  play,  wins, 
or  acquires  to  himself,  or  to  any  other,  a  sum  of  money  or  other 
valuable  thing,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  339. 

People  ex  rel.  Collins  v.  McLaughlin  (1908),  60  Misc.  310;  Gilpin  v.  Daly 
(1891),  59  Hun,  418,  13  N.  Y.  Supp.  390;  People  ex  rel.  Collins  v.  McLaugh- 
lin (1908),  128  App.  Div.  605;  see  also  Eoocwood  v.  Oakfield,  2  N.  Y.  St.  335. 

§  989.  Forfeiture  for  exacting  payment  of  money  won  at 
gambling. 

A  person  who  exacts  or  receives  from  another,  directly  or  in- 
directly, any  money  or  other  valuable  thing,  by  reason  of  the  same 
having  been  won  by  playing  at  cards,  faro,  or  any  other  game  of 
chance,  or  any  bet  or  wager  whatever  upon  the  hands  or  sides  of 
players,  forfeits  five  times  the  value  of  the  money  or  thing  so 
exacted  or  received,  to  be  recovered  in  a  civil  action,  by  the  persons 
charged  with  the  support  of  the  poor  in  the  place  where  the  offense 
was  committed,  for  the  benefit  of  the  poor. 

Derivation:     Penal  Code,  §  340. 

§  990.  Penalty  for  winning  or  losing  twenty-five  dollars  or 
upwards. 

A  person  who  wins  or  loses  at  play  or  by  betting,  at  any  time, 
the  sum  or  value  of  twenty-five  dollars  or  upwards,  within  the 
space  of  twenty-four  hours,  is  punishable  by  a  fine  not  less  than 
five  times  the  value  or  sum  so  lost  or  won,  to  be  recovered  in  a  civil 
action,  by  the  persons  charged  with  the  support  of  the  poor  in 
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the  place  where  the  offense  was  oommitted,  for  the  benefit  of  the 

poor. 

DerlTatlon:     Penal  Code,  §  341. 

Gideon  v.  Dwyer  (dissenting  opinion)  (1895),  87  Hun,  255,  33  N.  Y.  Supp. 
754;  People  ex  rel.  Collins  v.  McLaughlin  (1908),  12S  App.  Div.  605;  see 
also  Arrieta  v.  Morrissey,  1  Abb.  Pr.  (N.  S.)  439;  Longworthy  v.  Bromley,  29 
How.  Pr.  92. 

§  991.  Illegal  wagers,  bets  and  stakes. 

All  wagers,  bets  or  states,  made  to  depend  upon  any  race,  or 
upon  any  gaming  by  lot  or  chance,  or  upon  any  lot,  chance, 
casualty,  or  unknown  or  contingent  event  whatever,  shall  be  un- 
lawful. 

Derivation:  1  K.  S.  662,  §  8,  in  part.  For  remainder  of  section,  see 
§  992,  post. 

§  992.  Contracts  on  account  of  money  or  property  wagered 
bet  or  staked  are  void. 

All  contracts  for  or  on  account  of  any  money  or  property,  or 
thing  in  action  wagered,  bet  or  staked,  as  provided  in  the  preceding 
section,  shall  be  void. 

Derivation:  1  E.  S.  662,  §  8,  in  part.  For  remainder  of  section,  see 
§  991,  ante. 

§  993.  Securities  for  money  lost  at  gaming  void. 

All  things  in  action,  judgments,  mortgages,  conveyances,  and 
every  other  security  whatsoever,  given  or  executed,  by  any  person, 
where  the  whole  or  any  part  of  the  consideration  of  the  same 
shall  be  for  any  money  or  other  valuable  thing  won  by  playing 
at  any  game  whatsoever,  or  won  by  betting  on  the  hands  or  sidea 
of  such  as  do  play  at  any  game,  or  where  the  same  shall  be  made 
for  the  repaying  any  money  knowingly  lent  or  advanced  for  the 
purpose  v.'^f  such  gaming  or  betting  aforesaid,  or  lent  or  advanced 
at  the  time  and  place  of  such  play,  to  any  person  so  gaming  or 
betting  aforesaid,  or  to  any  person  who,  during  such  play,  shall 
play  or  bet,  shall  be  utterly  void,  except  where  such  securities, 
conveyances  or  mortgages  shall  affect  any  real  estate,  when  the 
same  shall  be  void  as  to  the  grantee  therein,  so  far  only  as  here- 
inafter declared. 

When  any  securities,  mortgages  or  other  conveyances,  executed 
for  the  whole  or  part  of  any  consideration  specified  in  the  pre- 
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ceding  paragraph  shall  affect  any  real  estate,  they  shall  mure  for 
the  sole  benefit  of  such  person  as  would  be  entitled  to  the  said  real 
estate,  if  the  grantor  or  person  incumbering  the  same,  had  died, 
immediately  upon  the  execution  of  such  instrument,  and  shall  be 
deemed  to  be  taken  and  held  to  and  for  the  use  of  the  person  who 
would  be  so  entitled.  All  grants,  covenants  and  conveyances,  for 
preventing  such  real  estate  from  coming  to,  or  devolving  upon, 
the  person  hereby  intended  to  enjoy  the  same  as  aforesaid,  or  in 
any  way  incumbering  or  charging  the  same,  so  as  to  prevent  such 
person  from  enjoying  the  same  fully  and  entirely,  shall  be  deemed 
fraudulent  and  void. 

Derivation:     1  R.  8.  663,  §§  16-17. 

§  994.  Property  staked  may  be  recovered. 

Any  person  who  shall  pay,  deliver  or  deposit  any  money,  prop- 
erty or  thing  in  action,  upon  the  event  of  any  wager  or  bet  pro- 
hibited, may  sue  for  and  recover  the  same  of  the  winner  or  person 
to  whom  the  same  shall  be  paid  or  delivered,  and  of  the  stakes 
holder  or  other  person  in  whose  hands  shall  be  deposited  any  such 
wager,  bet  or  stake,  or  any  part  thereof,  whether  the  same  shall 
have  been  paid  over  by  such  stakeholder  or  not,  and  whether  any 
such  wager  be  lost  or  not. 

Derivation:     1  R.  S.  662,  §  9. 

§  995.  Losers  of  certain  sums  may  recover  them. 

Every  person  who  shall,  by  playing  at  any  game,  or  by  betting 
on  the  sides  or  hands  of  such  as  do  play,  lose  at  any  time  or 
sitting,  the  sum  or  value  of  twenty-five  dollars  or  upwards,  and 
shall  pay  or  deliver  the  same  or  any  part  thereof,  may,  within 
three  calendar  months  after  such  payment  or  delivery,  sue  for 
and  recover  the  money  or  value  of  the  things  so  lost  and  paid 
or  delivered,  from  the  winner  thereof. 

In  case  the  person  losing  such  sum  or  value  shall  not,  withip 
the  time  aforesaid,  in  good  faith  and  without  collusion,  sue  for 
the  sum  or  value  so  by  him  lost  and  paid  or  delivered,  and  prose- 
cute such  suit  to  effect  without  unreasonable  delay,  the  overseers 
of  the  poor  of  the  town  where  the  offense  was  committed,  may 
sue  for  and  recover  the  sum  or  value  so  lost  and  paid,  together 
with  treble  the  said  sum  or  value,  from  the  winner  thereof,  for 
the  benefit  of  the  poor. 

DerivatioB:     1  R.  S.  662-663,  §{  U-15. 
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§  996.  Witnesses'  privileges. 

1.  No  person  shall  be  excused  from  attending,  and  testifying, 
or  producing  any  books,  papers  or  other  documents  before  any 
court  or  magistrate,  upon  any  investigation,  proceeding  or  trial, 
for  a  violation  of  any  of  the  provisions  of  this  article,  upon  the 
ground  or  for  the  reason  that  the  testimony  or  evidence,  document- 
ary or  otherwise,  required  of  him  may  tend  to  convict  him  of  a 
crime  or  to  subject  him  to  a  penalty  or  forfeiture ;  but  no  person 
shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for 
or  on  acconnt  of  any  transaction,  matter  or  thing  concerning  which 
he  may  so  testify  or  produce  evidence,  documentary  or  otherwise, 
and  no  testimony  so  given  or  produced  shall  be  received  against 
him  upon  any  criminal  investigation  or  proceeding. 

2.  Any  person  offending  against  any  of  the  provisions  con- 
tained in  section  nine  hundred  and  ninety-one  of  this  article,  who 
shall  be  admitted  and  examined  as  a  witness,  in  any  court  of 
record,  to  sustain  any  suit  or  prosecution  authorized  by  sections 
nine  hundred  and  ninety-four  and  nine  hundred  and  ninety-five, 
may  be  discharged  by  the  court  from  all  penalties  by  reason  of 
such  offense,  if  such  person  has  not  before  been  convicted  thereof, 
or  of  a  similar  offense,  and  if  it  appear  to  the  court  satisfactorily, 
that  such  person  was  duped  or  enticed  into  the  commission  of  the 
offense,  by  those  against  whom  he  shall  testify. 

Derivation:  Subd.  1,  Penal  Code,  §  342,  as  amende'd  L.  1904,  ch.  649. 
Subd.  2,  1  R.  S.  664,  §  21. 

People  ex  rel.  Lewiaohn  v.  O'Brien  (1903),  176  N.  Y.  263,  aff'g  81  App. 
Div.  51,  rev'g  39  Misc.  460,  80  N.  Y.  Supp.  816;  People  ex  rel.  Lewisohn  v. 
Court  of  Gen.  Sessions  (1904),  96  App.  Div.  201,  89  N.  Y.  Supp.  364,  aff'd 
179  N.  Y.  594;  Matter  of  Birdsall  (1905),  49  Misc.  56,  96  N.  Y.  Supp.  462. 

§  997.  Officers  directed  to  prosecute  offenses. 

It  is  the  duty  of  all  sheriffs,  constables,  police  officers,  and 
prosecuting  or  district  attorneys  to  inform  against,  and  prosecute, 
all  persons  whom  they  have  reason  to  believe  offenders  against  the 
provisions  of  this  article ;  and  any  omission  so  to  do  is  punishable 
by  a  fine  not  exceeding  five  hundred  dollars. 

Derlvatioa:    Penal  Code,  S  340. 
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ARTICLE  90. 

KABITXJAr  CBIMINAUB. 

Sbution  1020.  When  a  person  may  be  adjudged  an  habitual  criminal. 

1021.  Person  of  habitual  criminal  subject  to  supervision. 

1022.  Eifect  of  pardon  of  habitual  criminal. 

§  1020.  When  a  person  may  be  adjudged  an  habitual  crim- 
inal. 

Where  a  person  is  hereafter  convicted  of  a  felony,  who  has  been, 
before  that  conviction,  convicted  in  this  state,  of  any  other  crime, 
or  where  a  person  is  hereafter  convicted  of  a  misdemeanor  who 
has  been  already  five  times  convicted  in  this  state  of  a  misde- 
meanor, he  may  be  adjudged  by  the  court,  in  addition  to  any  other 
punishment  inflicted  upon  him,  to  be  an  habitual  criminal. 

Derivation:     Penal  Code,  i  690. 

People  ex  rel.  Sloane  v.  Fallon  (1899),  27  Misc.  19,  57  N.  Y.  Supp.  931,  IS 
N.  Y.  Cr.  429,  553;  see  also  People  v.  McCarthy,  45  Hovr.  Pr.  97. 

§  1021.  Person  of  habitual  criminal  subject  to  supervision. 

The  person  of  an  habitual  criminal  shall  be  at  all  times  subject 
to  the  supervision  of  every  judicial  magistrate  of  the  county,  and 
of  the  supervisors  and  overseers  of  the  poor  of  the  town  where  the 
criminal  may  be  found,  to  the  same  extent  that  a  minor  is  subject 
to  the  control  of  his  parent  or  guardian. 

Derivation:     Penal  Code,  §  691. 

§  1022.  Effect  of  pardon  of  habitual  criminal. 

The  governor  may  grant  a  pardon  which  shall  relieve  from  judg- 
ment of  habitual  criminality  as  from  any  other  sentence ;  but  upon 
a  subsequent  conviction  for  felony  of  a  person  so  pardoned,  a 
judgment  of  habitual  criminality  may  be  again  pronounced  on 
account  of  the  first  conviction,  notwithstanding  such  pardon. 

Derivation:     Penal  Code,  I  692. 

People  V.  Price  (1890),  119  N.  Y.  660,  53  Hun,  188,  6  N.  Y.  Supp.  838,  8 
N.  Y.  Cr.  141;  Roberts  t.  State  (1899),  160  N.  Y.  217,  aff'g  30  App.  Div.  lOfl, 
SI  N.  Y.  Supp.  691. 
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AIITICI.E  92. 

KAZXHG. 

SaonoN  1030.  Hazing  prohibited. 

§  1030.  Hazing  prohibited. 

It  shall  be  unlawful  for  any  person  to  engage  in  or  aid  or  abeit 
what  is  commonly  called  hazing,  in  or  while  attending  any  of  the 
colleges,  public  schools  or  other  institutions  of  learning  in  this 
state,  and  whoever  participates  in  the  same  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  not  less  than 
ten  dollars  -nor  more  than  one  hundred  dollars,  or  imprisonment 
not  less  than  thirty  days  nor  more  than  one  year,  or  both,  at  the 
discretion  of  the  court. 

Whenever  any  tattooing  or  permanent  disfigurement  of  the  body, 
limbs  or  features  of  any  person  may  result  from  such  hazing,  by 
the  use  of  nitrate  of  silver  or  any  like  substance,  it  shall  be  held 
to  be  a  crime  of  the  degree  of  mayhem,  and  any  person  guilty  of 
the  same  shall,  upon  conviction,  be  punished  by  imprisonment  for 
not  leas  than  three  nor  more  than  fifteen  years. 

DerivatioB:     L.  1894,  ch.  265. 
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ARTICIiE  94. 

HOMICIDE. 

Bionoir  1040.  Common  law  petit  treason  is  homicid*. 

1041.  What  proof  of  death  is  required. 

1042.  Homicide  defined. 

1043.  Different  kinds  of  homicide. 

1044.  Murder  in  first  degree  defined. 

1045.  Punishment  for  murder  in  first  degree. 

1046.  Murder  in  second  degree  defined. 

1047.  Duel  fought  out  of  this  state. 

1048.  Punishment  for  murder  in  the  second  degrM. 

1049.  Manslaughter  defined. 

1050.  Manslaughter  in  first  degree. 

1051.  Punishment  for  manslaughter  in  first  degree. 

1052.  Manslaughter  in  second  degree  defined. 

1053.  Punishment  for  manslaughter  in  second  degra*. 

1054.  Excusable  homicide. 

1055.  Justifiable  homicide. 

§  1040.  Common  law  petit  treason  is  homicide. 

The  rules  of  the  common  law,  distinguishing  the  killing  of  a 
master  by  his  servant,  and  of  a  husband  by  his  wife,  as  petit 
treason,  are  abolished;  and  those  homicides  are  punishable,  when 
not  justifiable  or  excusable,  aa  prescribed  by  this  chapter. 

DerlTation:     Penal  Code,  §  182. 

§  1041.  What  proof  of  death  is  required. 

No  person  can  be  convicted  of  murder  or  manslaughter  unlean 
the  death  of  the  person  alleged  to  have  been  killed  and  the  fact  of 
killing  by  the  defendant,  as  alleged,  are  each  established  as  inde- 
pendent facts ;  the  former  by  direct  proof,  and  the  latter  beyond 
a  reasonable  doubt. 

Derivation:     Penal  Code,  §   181,  as  amended  L.  1882,  eh.  384. 

Ruloflf  V.  People  (1858),  18  N.  Y.  179,  rev'g  3  Park,  401;  People  v.  Schryver 
(1870),  42  N.  Y.  1,  1  Am.  Rep.  480,  overruling  Patterson  v.  People,  46  Barb. 
625;  People  v.  Bennett  (1872),  49  N.  Y.  137;  People  v.  Palmer  (1888),  100 
N.  Y.  110,  rev'g  46  Hun,  479;  People  v.  Deacons  (1888),  109  N.  Y.  374,  18 
N.  E.  676,  note;  People  v.  Beckwith  (1888),  108  N.  Y.  68,  affg  45  Hun,  222, 
7  N.  Y.  Cr.  146;  People  v.  O'Neil  (1888),  109  N.  Y.  251;  People  t.  Benham 
(1899),  160  N.  Y.  402,  14  N.  Y.  Cr.  207;  People  v.  Tobin  (1903),  176  N.  Y. 
268;  People  v.  Egnor  (1903),  176  N.  Y.  430,  17  N.  Y.  Or.  308;  People  T. 
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Patrick  (1905),  182  N.  Y.  131;  see  also  People  v.  Badgley,  16  Wend.  53  ^ 
People  V.  Hennessy,  15  Wend.  147;  People  v.  Minisei,  12  N.  Y.  St.  720;  People 
V.  Wilson,  3  Park,  199;  MatttewB  v.  State,  55  Ala.  187,  28  Am.  Rep.  698; 
Lee  V.  State,  76  Ga.  498;  State  v.  German,  54  Mo.  526,  14  Am.  Rep.  481; 
State  V.  Moran  (Oreg.),  14  Pac.  419;  Davis  Case,  3  C.  H.  Rec.  45. 

§  1042.  Homicide  defined. 

Homicide  is  the  killing  of  one  human  being  by  the  aot,  pro- 
curement or  omission  of  another. 
BeriTation:     Penal  Code,  §  179. 

Fitzgerrold  v.  People  (1868),  37  N.  Y.  413,  aff'g  49  Barb.  122;  Buel  v. 
People  (1879),  78  N.  Y.  498,  aff'g  18  Hun,  487;  People  v.  Giblin  (1889),  116 
N.  Y.  196,  7  N.  Y.  Cr.  130;  People  v.  Greenwall  (1889),  115  N.  Y.  523;  People 
V.  Downs  (1890),  123  N.  Y.  558;  People  v.  Young  (1906),  96  App.  Div.  33, 
88  N.  Y.  Supp.  1063,  18  N.  Y.  Cr.  443. 

§  1043.  Different  kinds  of  homicide. 

Homicide  is: 

1.  Murder;  or, 

2.  Manslaughter;  or, 

3.  Excusable  homicide ;  or, 

4.  Justifiable  homicide. 

Derivation:     Penal  Code,  §  180. 

People  V.  Young  (1904),  96  App.  Div.  33,  88  N.  Y.  Supp.  1063,  18  N.  Y. 
Cr.  443 ;  Matter  of  Joerns  ( 1906 ) ,  51  Misc.  396,  100  N.  Y.  Supp.  505. 

§  1044.  Murder  in  first  degree  defined. 

The  killing  of  a  human  being,  unless  it  is  excusable  or  justifi- 
,  able,  is  murder  in  the  first  degree,  when  committed : 

1.  From  a  deliberate  and  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  another;  or, 

2.  By  an  act  imminently  dangerous  to  others,  and  evincing  a 
depraved  mind,  regardless  of  human  life,  although  without  a  pre- 
meditated design  to  effect  the  death  of  any  individual ;  or  without 
a  design  to  effect  death,  by  a  person  engaged  in  the  commission  of, 
or  in  an  attempt  to  commit  a  felony,  either  upon  or  affecting  the 
person  killed  or  otherwise;  or, 

3.  When  perpetrated  in  committing  the  crime  of  arson  in  the 
first  degree. 

4.  A  person  who  wilfully,  by  loosening,  removing  or  displacing 
a  rail,  or  by  any  other  interference,  wi-ecks,  destroys  or  so  injures 
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any  ear,  tender,  locomotive  or  railway  train,  or  part  thereof,  while 
moving  upon  any  railway  in  this  state,  whether  operated  by  steam, 
electricity  or  other  motive  power,  as  to  thereby  cause  the  death  of 
a  human  being,  is  guilty  of  murder  in  the  first  degree,  and  punish- 
able accordingly. 

Derivation:  Penal  Code,  §  183,  as  amended  L.  1882,  ch.  384,  §  1;  aleo, 
Penal  Code,  §  183a,  added  L.  1897,  ch.  548,  §  1. 

Stokes  V.  People  (1873),  53  N".  Y.  164;  Abbott  v.  People  (1881),  86  N.  Y. 
460,  aff'g  12  W.  Dig.  282;  Moett  v.  People  (1881),  85  N.  Y.  373,  aflf'g  23 
Hun,  60;  Greenfield  v.  People  (1881),  85  N.  Y.  75,  39  Am.  Eep.  636,  aff'g  23 
Hun,  154;  People  v.  Jackson  (1888),  111  N.  Y.  362;  People  v.  Giblin  (1889), 
115  N.  Y.  198,  7  N.  Y.  Cr.  132;  People  v.  Kelly  (1889),  113  N.  Y.  647,  7  N. 
Y.  Cr.  48;  People  v.  Carlton  (1889),  115  N.  Y.  618;  People  v.  Smith  (1890), 
121  N.  Y.  579,  aff'g  7  N.  Y.  Supp.  953;  People  v.  Trezza  (1890),  125  N.  Y. 
740;  People  v.  Fish  (1890),  125  N.  Y.  136;  People  v.  Osmond  (1893),  138 
N.  Y.  80;  People  v.  Webster  (1893),  68  Hun,  11,  22  N.  Y.  Supp.  634;  People 
V.  Johnson  (1893),  139  N.  Y.  358;  People  v.  Feigenbaura  (1895),  148  N.  Y. 
636,  12  N.  Y.  Cr.  65;  People  v.  Cassata  (1896),  6  App.  Div.  386,  39  N.  Y. 
SAipp.  641;  People  v.  Scott  (1897),  153  N.  Y.  40,  12  N.  Y.  Cr.  374;  People  v. 
Sutherland  (1897),  154  N.  Y.  345,  12  N.  Y.  Cr.  495;  People  v.  Place  (1898), 
157  N.  Y.  584;  People  v.  McDonald  (1899),  159  N.  Y.  314;  People  v.  Ferraro 
(1899),  161  N.  Y.  365;  People  v.  Kennedy  (1899),  159  N.  Y.  346;  People  v. 
De  Garmo  (1902),  73  App.  Div.  46,  76  N.  Y.  Supp.  477;  People  v.  Flanigan 
(1903),  174  N.  Y.  366,  17  N.  Y.  Cr.  312;  People  v.  Sullivan  (1903),  173  N. 
Y.  127;  People  v.  Wheeler  (1903),  79  App.  Div.  396,  79  N.  Y.  Supp.  454; 
Petty  v.  Emery  (1904),  96  App.  Div.  33,  88  N.  Y.  Supp.  1063,  18  N.  Y.  Cr. 
443;  People  v.  Summerfield  (1905),  48  Misc.  242,  96  N.  Y.  Supp.  502,  19  N. 
Y.  Cr.  507;  People  v.  Dinser  (1905),  49  Misc.  82,  98  N.  Y.  Supp.  314;Peopl6 
V.  Hunter  (1906),  184  N.  Y.  237,  20  N.  Y.  Cr.  37,  38;  People  v.  Dinser  (1908), 
192  N.  Y.  80,  aff'g  121  App.  Div.  738,  106  N.  Y.  Supp.  495;  see  also  People  v. 
Lamb,  2  Abb.  Pr.  (N.  S.)   148,  154. 

Snbd.  1. — People  v.  Clark  (1852),  7  N.  Y.  385;  People  v.  Walworth 
(1873),  4  N.  Y.  Cr.  360;  People  v.  Majone  (1883),  91  N.  Y.  211,  aff'g  12 
Abb.  N.  C.  187;  People  v.  Cornetti  (1883),  92  N.  Y.  85;  People  v.  Mangano 
(1883),  29  Hun,  259,  1  N.  Y.  Cr.  211;  Leighton  v.  People  (1882),  88  N.  Y. 
117,  10  Abb.  N.  C.  261;  People  v.  Conroy  (1884),  97  N.  Y.  62,  2  N.  Y.  Cr. 
565;  People  v.  Beckwith  (1886),  103  N.  Y.  360,  108  N.  Y.  67;  People  v. 
Druse  (1886),  5  N.  Y.  Cr.  U;  People  v.  Kiernan  (1886),  4  N.  Y.  Cr.  88, 
101  N.  Y.  618;  People  v.  Van  Brunt  (1888),  108  N.  Y.  656;  People  v.  Haw- 
kins (1888),  109  N.  Y.  408;  People  v.  Deacons  (1888),  109  N.  Y.  373;  People 
V.  Lewis  (1889),  7  N.  Y.  Cr.  140;  People  v.  Wilson  (1894),  141  N.  Y.  185; 
People  v.  Barberi  (1896),  149  N.  Y.  256;  People  v.  Conroy  (1897),  153  N.  Y. 
174;  People  v.  Constantino  (1897),  153  N.  Y.  24;  People  v.  Hughson  (1897), 
154  N.  Y.  153;  People  v.  Decker  (1898),  157  N.  Y.  186;  People  v.  Pullerson 
(1899),  i59  N.  Y.  339;  People  v.  Meyer  (1900),  162  N.  Y.  357;  People  v. 
Schmidt  (1901),  168  N.  Y.  568;  People  v.  Pugh  (1901),  167  N.  Y.  524;  Peopla 
V.  Filipelli  (1902),  173  N.  Y.  509;  People  v.  Koenig  (1904),  180  N.  Y.  166; 
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People  V.  Rimieri  (1904),  180  N.  Y.  163;  People  v.  Eaffo  (1904),  180  N.  T. 
434;  People  v.  Breen  (1906),  181  N.  Y.  493;  People  v.  Silverman  (1906),  181 
N.  Y.  235;  People  v.  Nelson  (1907),  189  N.  Y.  137;  People  v.  Bonier  (1907), 
189  N.  Y.  108;  People  v.  Wenzel  (1907),  189  N.  Y.  275;  People  v.  Gillette 
(1908),  191  N.  Y.  107;  People  v.  Strollo  (1908),  191  N.  Y.  42;  see  also  Peo- 
ple V.  Devine,  1  Edm.  Sel.  Cas.  594;  People  v.  Sullivan,  2  Edm.  Sel.  Cas.  277; 
People  V.  Clark,  2  Edm.  Sel.  Cas.  273. 

Snbd.  2. — People  v.  Gallo  (1896),  149  N".  Y.  106;  see  also  People  v.  Hayes, 
1  Edm.  Sel.  Cas.  582 ;  People  v.  Doyle,  2  Edm.  Sel.  Cas.  258. 

Snbd.  ,3.— Fitzgerrold  v.  People  (1868),  37  N.  Y.  413,  aflf'g  49  Barb.  122; 
Ruloff  V.  People  (1871),  45  N.  Y.  213,  aflf'g  5  Lans.  261;  Buel  v.  People 
(1879),  78  N.  Y.  492,  aflf'g  18  Hun,  487;  Cox  v.  People  (1880),  80  N.  Y.  602, 
aff'g  19  Hun,  430;  People  v.  Cole  (1883),  2  N.  Y.  Cr.  109:  People  v.  Sweeney 
(1886),  4  N.  Y.  Cr.  283,  284,  41  Hun,  340;  People  v.  Willett  (1886),  102  N. 
Y.  251;  People  v.  Johnson  (1888),  110  N.  Y.  134;  People  v.  Greenwall  (1889), 
115  N.  Y.  523,  7  N.  Y.  Cr.  299;  People  v.  Giblin  (1889),  115  N.  Y.  196,  7  N. 
Y.  Cr.  130;  People  v.  Pallister  (1893),  138  N.  Y.  601;  People  v.  Miles  (1894), 
143  N.  Y.  383;  People  v.  Meyer  (1900),  162  N.  Y.  357;  People  v.  Wise  (1900), 
163  N.  Y.  440;  People  v.  Sullivan  (1902),  173  N.  Y.  122,  17  N.  Y.  Cr.  180; 
People  V.  Young  (1903),  40  Miac.  256,  81  N.  Y.  Supp.  967;  People  v.  Flani- 
gan  (1903),  174  N.  Y.  357;  People  v.  Dankberg  (1904),  91  App.  Div.  67,  8« 
N.  Y.  Supp.  423;  People  v.  Huter  (1906),  184  N.  Y.  237. 

Snbd.  4.— People  v.  Greenwall,  115  N.  Y.  524,  7  N.  Y.  Cr.  310. 

§  1045.  Punishment  for  murder  in  first  degree. 

Murder  in  the  first  degree  is  punishable  by  death. 
Derivation:     Penal  Code,  §  186. 

§  1046.  Murder  in  second  degree  defined. 

Such  killing  of  a  human  being  is  murder  in  the  second  degree, 
when  committed  with  a  design  to  effect  the  death  of  the  person 
killed,  or  of  another,  but  without  deliberation  and  premeditation. 

'Derivation:     Penal  Code,  §  184. 

People  v.  Walworth  (1873),  4  N.  Y.  Cr.  .355;  McKenna  v.  People  (1880), 
81  N.  Y.  360,  rev'g  18  Hun,  580;  People  v.  Donovan  (1885),  3  N.  Y.  Cr.  79; 
People  V.  Hill  (1888),  49  Hun,  434.  3  N.  Y.  Supp.  564;  People  v.  Hoch 
(1896),  150  N.  Y.  293;  People  v.  Martin  (1898),  33  App.  Div.  282,  53  N.  Y. 
Supp.  745;  People  v.  Sullivan  (1903),  173  N.  Y.  122,  130;  People  v.  Young 
(1904),  96  App.  Div.  33,  88  N.  Y.  Supp.  1063;  Petty  v.  Emery  (1904),  96 
App.  Div.  35,  88  N.  Y.  Supp.  1063,  18  N.  Y.  Cr.  443;  People  v.  Dinser  (1908), 
192  N.  Y.  80,  aflf'g  121  App.  Div.  738,  106  N.  Y.  Supp.  495 ;  see  aJso  Peopla  T. 
Sheriff  of  Westchester,  1  Park,  659;  People  v.  Skeehan,  49  Barb.  217. 

§  1047.  Duel  fought  out  of  this  state. 

A  person  who,  by  previouB  aippointmeut  made  within  the  state^ 
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fights  a  duel  without  the  state,  and  in  so  doing  inflicts  a  wound 
upon  his  antagonist,  whereof  the  person  injured  dies;  or  who  en- 
gages or  participates  in  such  a  duel,  as  a  second  or  assistant  to 
either  party,  is  guilty  of  murder  in  the  second  degree,  and  may 

be  indicted,  tried  and  convicted  in  any  county  of  this  state. 
Derivation:     Penal  Code,  §  185. 

People  V.  Rochester  Ry.  &  Light  Co.  (1908),  59  Misc.  351,  112  N.  Y.  Supp. 
362. 

§  1048.  Punishment  for  murder  in  the  second  degree. 

Murder  in  the  second  degree  is  punishable  by  imprisonment 
under  an  indeterminate  sentence,  the  minimum  of  which  shall  be 
twenty  years  and  the  maximum  of  which  shall  be  for  the  offender's 
natural  life;  and  any  person  serving  a  term  of  imprisonment  for 
life,  under  an  original  sentence  for  murder  in  the  second  degree, 
on  the  first  day  of  September,  nineteen  hundred  and  seven,  shall 
be  deemed  to  be  thereafter  serving  under  such  an  indeterminate 
sentence. 

Derivation:     Penal  Code,  §  187,  as  amended  L.  1907,  eh.  738. 

§  1049.  Manslaughter  defined. 

In  a  case  other  than  one  of  those  specified  in  sections  ten  hun- 
dred and  forty-four,  ten  hundred  and  forty-six  and  ten  hundred 
and  forty-seven,  homicide,  not  being  justifiable  or  excusable,  is 

manslaughter. 

Derivation:     Penal  Code,  §  188. 

People  V.  Sullivan  (1852),  7  N.  Y.  396;  Evans  v.  People  (1872),  49  N.  Y. 
86;  People  v.  Cole  (1883),  2  N.  Y.  Cr.  108;  People  v.  Beekwith  (1886),  103 
N.  Y.  360,  5  N.  Y.  Cr.  228;  People  v.  McCarthy  (1888),  110  N.  Y.  310,  aff'g 
47  Hun,  491;  People  v.  Hill  (1888),  49  Hun,  432,  3  N.  Y.  Supp.  564;  see  also 
People  v.  Austin,  1  Park.  291;  Beale'a  Case,  6  City  Hall  Rec.  59;  People  v. 
Butler,  3  Park,  377;  People  v.  Cole,  4  Park,  35;  People  v.  Devine,  1  Edm.  Sel. 
Cas.  594;  People  v.  Fitzsimmons,  34  N.  Y.  Supp.  1102;  People  v.  Fuller,  2 
Park,  16;  Groodwin's  Case,  5  City  Hall  Rec.  52;  Goodwin's  Case,  6  City  Hall 
Rec.  9;  People  v.  Hammill,  2  Park,  223;  McCann  v.  People,  6  Park,  629;  Pat- 
terson's Case,  3  City  Hall  Rec.  145;  People  v.  Ryan,  2  Wheel.  Cr.  Cas.  47; 
People  v.  Tannan,  4  Park,  514;  People  v.  Waltz,  50  How.  Pr.  204;  Wilson  T. 
People,  4  Park,  619. 

§  1050.  Manslaughter  in  first  degree. 

Such  homicide  is  manslaughter  in  the  first  degree,  when  com- 
mitted without  a  design  to  effect  death : 

1.  By  a  person  engaged  in  committing,  or  attempting  to  oom- 
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mit,  a  misdemeanor,  affecting  the  person  or  property,  either  of  the 
person  killed,  or  of  another ;  or, 

2.  In  the  heat  of  passion,  but  in  a  cruel  and  unusual  manner, 
or  by  means  of  a  dangerous  weapon. 

The  wilful  killing  of  an  unborn  quick  child,  by  any  injury  com- 
mitted upon  the  person  of  the  mother  of  such  child,  is  manslaughter 
in  the  first  degree. 

A  person  who  provides,  supplies,  or  administers  to  a  woman, 
whether  pregnant  or  not,  or  who  prescribes  for,  or  advises  or  pro- 
cures a  woman  to  take  any  medicine,  drug,  or  substance,  or  who 
uses  or  employs,  or  causes  to  be  used  or  employed,  any  instrument 
or  other  means,  with  intent  thereby  to  procure  the  miscarriage  of 
a  woman,  unless  the  same  is  necessary  to  preserve  her  life,  in  case 
the  death  of  the  woman,  or  of  any  quick  child  of  which  she  is 
pregnant,  is  thereby  produced,  is  guilty  of  manslaughter  in  the 
first  degree. 

Derivation:     Penal  Code,  §§  189-191. 

Lohman  v.  People  (1848),  1  N.  Y.  379,  2  Barb.  216;  People  v.  Sullivan 
(1852),  7  N.  Y.  396;  Darry  v.  People  (1854),  10  N.  Y.  120,  2  Park,  608; 
Evans  v.  People  (1872),  49  N.  Y.  86;  Buel  v.  People  (1879),  78  N.  Y.  492, 
500,  aff'g  18  Hun,  487;  People  v.  Rego  (1885),  36  Hun,  129,  3  N.  Y.  Cr.  276; 
People  V.  Carlton  (1889),  115  N.  Y.  618;  People  v.  Webster  (1893),  68  Hun, 
11,  22  N.  Y.  Supp.  634;  People  v.  Maine  (1900),  51  App.  Div.  142,  64  N.  Y. 
Supp.  579,  rev'd  166  N.  Y.  50;  People  v.  Van  De  Garmo  (1902),  73  App.  Div. 
46,  16  K  Y.  Cr.  539,  76  N.  Y.  Supp.  447;  People  v.  Sullivan  (1903),  123  N. 
Y.  122,  130;  People  v.  Flanigan  (1903),  174  N.  Y.  368,  17  N.  Y.  Cr.  312; 
Petty  v.  Emery  (1904),  96  App.  Div.  35,  88  N.  Y.  Supp.  823;  People  v.  Stacy 
(1905),  119  App.  Div.  743,  104  N.  Y.  Supp.  615,  21  N.  Y.  Cr.  215;  People  v. 
Huson  (1906),  187  N.  Y.  97,  rev'g  114  App.  Div.  693,  99  N.  Y.  Supp.  1081, 
20  N.  Y.  Cr.  338;  People  v.  Mallon  (1907),  189  N.  Y.  520,  aff'g  116  App. 
Div.  425,  101  N.  Y.  Supp.  814;  People  v.  Granger  (1907),  187  N.  Y.  67; 
People  V.  Van  Gaasbeck  (1907),  118  App.  Div.  511,  103  N.  Y.  Supp.  249; 
People  V.  Weiek  (1908),  123  App.  Div.  328,  107  N.  Y.  Supp.  968;  see  also 
People  V.  Butler,  3  Park,  377;  People  v.  Cole,  4  Park,  35;  Foster  v.  People, 
50  Park,  598;  People  v.  Hammill,  2  Park,  223;  People  v.  Johnson,  2  Park, 
291;  McCann  v.  People,  6  Park,  629;  People  v.  McGonegal,  17  N.  Y.  Supp. 
148;  Patterson's  Case,  3  City  Hall  Rec.  145;  People  v.  Rector,  19  Wend.  569; 
People  V.  Sheriff,  etc.,  1  Park,  659;  People  v.  Stockham,  1  Park,  424. 

§  1051.  Punishment  for  manslaughter  in  first  degree. 

Manslaughter  in  the  first  degree  is  punishable  by  imprisonment 
for  a  term  not  exceeding  twenty  years. 

Derivation:     Penal  Code,  §  192,  as  amended  L.  1892,  ch.  662,  §  8. 
People  v.  Hudson   (1907),  187  N.  Y,  iQO. 

222 


Art.  94]  HOMICIDE  [§  1052 

§  1052.  Manslaughter  in  second  degree  defined. 
Such  homicide  is  manslaughter  in  the  second  degree,  when  com- 
mitted without  a  design  to  effect  death: 

1.  By  a  person  committing  or  attempting  to  commit  a  trespass, 
or  other  invasion  of  a  private  right,  either  of  the  person  killed,  or 
of  another,  not  amounting  to  a  crime ;  or, 

2.  In  the  heat  of  passion,  hut  not  by  a  dangerous  weapon  or  by 
the  use  of  means  either  cruel  or  unusual ;  or, 

3.  By  any  act,  procurement  or  culpable  negligence  of  any  per- 
son, which,  according  to  the  provisions  of  this  article,  does  not 
constitute  the  crime  of  murder  in  the  first  or  second  degree,  nor 
manslaughter  in  the  first  degree. 

Woman  producing  miscarriage. — A  woman  quick  with  child, 
who  takes  or  uses,  or  submits  to  the  use  of  any  drug,  medicine,  or 
substance,  or  any  instrument  or  other  means  with  intent  to  produce 
her  own  miscarriage,  unless  the  same  is  necessary  to  preserve  her 
own  life,  or  that  of  the  child  whereof  she  is  pregnant,  if  the  death 
of  such  child  is  thereby  produced  is  guilty  of  manslaughter  in  the 
second  degree. 

Negligent  vise  of  machinery. — A  person  who,  by  any  act  of  negli- 
gence or  misconduct  in  a  business  or  employment  in  which  he  is 
engaged,  or  in  the  use  or  management  of  any  machinery,  animals, 
or  propeirty  of  any  kind,  intrusted  to  his  care,  or  under  his  control, 
or  by  any  unlawful,  negligent  or  reckless  act,  not  specified  by  or 
coming  within  the  foregoing  provisions  of  this  article,  or  the  pro- 
visions of  some  other  statute,  occasions  the  death  of  a  human 
being,  is  guilty  of  manslaughter  in  the  second  degree. 

Mischievous  animals. — If  the  owner  of  a  mischievous  animal, 
knowing  its  propensities,  wilfully  suffers  it  to  go  at  large,  or 
keeps  it  without  ordinary  care,  and  the  animal,  while  so  at  large, 
and  not  confined,  kills  a  human  being,  who  has  taken  all  the  pre- 
cautions which  the  circumstances  permitted,  to  avoid  the  animal, 
the  owner  is  guilty  of  manslaughter  in  the  second  degree. 

Overloading  passenger  vessel. — A  person  navigating  a  vessel  for 
gain,  who  wilfully  or  negligently  receives  so  many  passengers  or 
such  a  quantity  of  other  lading  on  board  the  vessel,  that,  by  means 
thereof,  the  vessel  sinks,  or  is  overset  or  injured,  and  thereby  a 
human  being  is  drowned,  or  otherwise  killed,  is  guilty  of  man- 
slaughter in  the  second  degree. 

Persons  in  charge  of  steamboats. — A  person  having  charge  of 
a  steamboat  used  for  the  conveyance  of  passengers,  or  of  a  boiler 
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or  engine  thereof,  who,  from  ignorance,  reckleesnese,  or  groaa 
neglect,  or  for  the  purpoee  of  excelling  any  other  boat  in  speed, 
creates,  or  allows  to  be  created,  such  an  undue  quantity  of  steajn 
aa  to  burst  the  boiler,  or  other  apparatus  in  which  it  is  generated 
or  contained,  or  to  break  any  apparatus  or  machinery  connected 
therewith,  whereby  the  death  of  a  human  being  is  occasioned,  is 
guilty  of  manslaughter  in  the  second  degree. 

Persons  in  charge  of  steam  engines. — An  engineer  or  other 
person,  having  charge  of  a  steam  boiler,  steam  engine,  or  other 
apparatus  for  generating  or  applying  steam,  employed  in  a  boat 
or  railway,  or  in  a  manufactory,  or  in  any  mechanical  works, 
who  wilfully,  or  from  ignorance  or  gross  neglect,  creates  or  allows 
to  be  created,  such  an  undue  quantity  of  steam  as  to  burst  the 
boiler,  engine  or  apparatus,  or  to  cause  any  other  accident, 
whereby  the  death  of  a  human  being  is  produced,  is  guilty  of 
manslaughter  in  the  second  degree. 

Acts  of  physicians  while  intoxicated. — A  physician  or  surgeon, 
or  person  practicing  as  such,  who,  being  in  a  state  of  intoxicatioij, 
without  a  design  to  effect  death,  administers  a  poisonous  drug  or 
medicine,  or  does  any  other  act  as  a  physician  or  surgeon,  to  an- 
other person,  which  produces  the  death  of  the  latter,  is  guilty  of 
manslaughter  in  the  second  degree. 

Persons  making  or  keeping  gunpowder  contrary  to  law. — A 
person  who  makes  or  keeps  gunpowder  or  any  other  explosive 
substance  within  a  city  or  village,  in  any  quantity  or  manner 
prohibited  by  law,  or  by  ordinance  of  the  city  or  village,  if  any 
explosion  thereof  occurs,  whereby  the  death  of  a  human  being  is 
occasioned,  is  guilty  of  manslaughter  in  the  second  degree. 

Derivation:  Penal  Code,  §  193,  subd.  2,  as  amended  L.  1887,  ch.  23,  5  Ij 
also.  Penal  Code,  §  194-201. 

People  V.  Melius  (1882),  1  N.  Y.  Cr.  39;  People  v.  Rego  (1885),  36  Hun, 
129,  3  N.  Y.  Cr.  275;  People  v.  Buddensieck  (1886),  103  N.  Y.  490,  5  N.  Y. 
Cr.  69;  People  v.  McCarthy  (1888),  47  Hun,  491;  People  v.  Welch  (1894), 
141  N.  Y.  266,  24  L.  E.  A.  117,  aff'g  74  Hun,  474,  26  N.  Y.  Supp.  694;  PeopU 
V.  Maine  (1901),  166  N.  Y.  50,  rev'g  51  App.  Div.  142,  64  N.  Y.  Supp.  579; 
People  V.  Wheeler  (1903),  79  App.  Div.  396,  79  N.  Y.  Supp.  454;  Petty  v. 
Emery  (1904),  96  App.  Div.  35,  88  N.  Y.  Supp.  823;  People  v.  Young  (1904), 
96  App.  Div.  33,  88  N".  Y.  Supp.  823;  People  v.  Taylor  (1904),  92  App.  Dir. 
29,  86  N.  Y.  Supp.  996;  People  v.  Quimby  (1906),  113  App.  Div.  793,  89 
N.  Y.  Supp.  330. 
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§  1053.  Punishment  for  manslaughter  in  second  degree. 

Manslaughter  in  the  second  degree  is  punishable  by  impriaon- 
ment  for  a  term  not  exceeding  fifteen  years,  or  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  both. 

I>eriTation:     Penal  Code,  §  202,  as  amended  L.  1892,  ch.  662. 

§  1054.  Excusable  homicide. 

Homicide  is  excusable  when  committed  by  accident  and  misr 
fortune,  in  lawfully  correcting  a  child  or  servant,  or  in  doing  any 
other  lawful  act,  by  lawful  means,  with  ordinary  caution,  and 
without  any  unlawful  intent. 

Derivation:     Penal  Code,  |  203. 

People  V.  Carlton  (1889),  115  N.  Y.  618;  People  t.  O'Connor  (1903),  82 
App.  Div.  55,  81  N.  Y.  Supp.  555;  People  v.  Dankberg  (1904),  91  App.  Div. 
67,  86  N.  Y.  Supp.  423. 


§  1055.  Justifiable  homicide. 

Homicide  is  justifiable  when  committed  by  a  public  officer,  or 
a  person  acting  by  his  command  and  in  his  aid  and  assistance : 

1.  In  obedience  to  the  judgment  of  a  competent  Cuurt;  or, 

2.  Necessarily,  in  overcoming  actual  resistance  to  the  execution 
of  the  legal  process,  mandate  or  order  of  a  court  or  officer,  or  in 
the  discharge  of  a  legal  duty;  or, 

3.  Necessarily,  in  retaking  a  prisoner  who  has  committed,  or 
has  been  arrested  for,  or  convicted  of  a  felony,  and  who  has  escaped 
or  has  been  rescued,  or  in  arresting  a  person  who  has  committed 
a  felony  and  is  fleeing  from  justice;  or  in  attempting  by  lawful 
ways  and  means  to  apprehend  a  person  for  a  felony  actually  com- 
mitted, or  in  lawfully  suppressing  a  riot,  or  in  lawfully  preserving 
the  peace. 

Homicide  is  also  justifiable  when  committed: 

1.  In  the  lawful  defense  of  the  slayer,  or  of  his  or  her  husband, 
wife,  parent,  child,  brother,  sister,  master  or  servant,  or  of  any 
other  person  in  his  presence  or  company,  when  there  is  reasonable 
ground  to  apprehend  a  design  on  the  part  of  the  person  slain  to 
commit  a  felony,  or  to  do  some  great  personal  injury  to  the  slayer, 
or  to  any  such  person,  and  there  is  imminent  danger  of  such  de- 
sign being  accomplished;  or, 

2.  In  ,the  actual  resistence  of  an  attempt  to  commit  a  felony 
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upon  the  slayer,  in  his  presence,  or  upon  or  in  a  dwelling  or  other 
place  of  abode  in  which  he  is. 

Derivation:     Penal  Code,  §§  204-205. 

People  V.  Sullivan  (1852),  7  N.  Y.  396;  People  v.  Walworth  (1873),  4  N. 
Y.  Cr.  355;  People  v.  Carlton  (1889),  115  N.  Y.  618;  People  v.  Downs  (1890), 
123  N.  Y.  558;  People  v.  Hess  (1896),  8  App.  Div.  143,  40  N.  Y.  Supp.  486; 
People  V.  Cantor  (1902),  71  App.  Div.  185,  16  N.  Y.  Cr.  375,  75  N.  Y.  Supp. 
688;  People  v.  O'Connor  (1903),  82  App.  Div.  55,  81  N.  Y.  Supp.  555;  People 
V.  Rodawald  (1904),  177  N.  Y.  423,  18  N.  Y.  Cr.  164;  People  v.  Weaver 
(1904),  177  N.  Y.  434,  18  N.  Y.  Cr.  189;  People  v.  Dankberg  (1904),  91  App. 
Div.  67,  86  N.  Y.  Supp.  423;  People  v.  Eegan  (1905),  107  App.  Div.  608,  94 
N.  Y.  Supp.  841;  Magar  v.  Hammond  (1906),  183  N.  Y.  390;  People  y. 
Governale  (1908),  193  N.  Y.  587;  People  v.  Jeina  (1908),  125  App.  Div. 
700,  110  N.  Y.  Supp.  83;  People  v.  Fiori  (1908),  123  App.  Div.  174,  108  N. 
Y.  Supp.  416. 
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ARTICIiE  96. 

HORSE   RACING. 

Sbction  1080.  Racing  near  a  court-house. 

1082.  Fraudulent  entries  and  practices  in  contests  of  speed. 
1082.  Fraudulent  entries  and  practices  in  contests  of  speed. 

§  1080.  Racing  near  a  court-house. 

A  person  concerned  in  any  racing,  running  or  other  trial  of 
epeed  between  horses  or  other  animals,  within  one  mile  of  the  place 
where  a  court  is  actually  sitting,  is  guilty  of  a  misdemeanor ;  and 
it  shall  not  be  lawful  for  any  person,  association,  corporation  or 
copartnership  to  build,  maintain  or  operate  any  race  track  within 
four  miles  of  any  court-house  situated  in  a  county  adjoining  a 
city  of  the  first  class  which  by  the  last  state  enumeration  contained 
not  more  than  seventy-two  thousand  inhabitants  and  not  less  than 
sixty-eight  thousand  inhabitants ;  but  nothing  in  this  section  shall 
apply  to  or  affect  trials  of  speed  between  horses  or  other  animals 
upon  the  grounds  of  a  county  agricultural  society  during  the  days 
on  which  the  fairs  of  such  society  are  held,  nor  apply  to  or  affect 
the  maintenance  and  operation  of  any  race  track  upon  which  races 
were  conducted  in  the  year  nineteen  hundred  and  five  under  the 
license  of  the  state  racing  commission. 

DeriTation:     Penal  Code,  $   147,  as  amended  L.   1900,  eh.   109;   L.   1908, 
ch.  363. 

§  1081.  Fraudulent  entires  and  practices  in  contests  of  speed. 

Any  person  who: 

1.  Knowingly  enters  for  competition,  or  furnishes  to  another 
person  for  entry  or  competition,  or  brings  into  this  state  for  entry 
or  competition  for  any  purse,  prize,  premium,  stake  or  sweepstakes 
offered  or  established  by  any  person,  association  or  corporation, 
any  running,  trotting  or  pacing  horse,  mare,  gelding,  colt  or  filly 
under  an  assumed  name,  or  out  of  its  proper  class,  or  that  has  been 
painted  or  disguised  or  represented  to  be  any  other  or  different 
horse,  mare,  gelding,  colt  or  filly  from  the  one  which  is  purported 
to  be  entered  where  such  prize,  purse,  premium,  stake  or  sweep- 
stakes is  to  be  decided  by  a  contest  of  speed ;  or, 

2.  Being  the  owner,  trainer,  or  other  person  having  the  control 
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of  the  racing  qualities  of  any  running,  trotting  or  pacing  horse, 
maxe,  gelding,  colt  or  filly,  knowingly  allows  the  same  to  compete 
for  any  such  prize,  purse,  premium,  stake  or  sweepstakes  under 
an  assumed  name,  or  out  of  its  proper  class,  or  as  any  other  or 
diilereoit  horse,  mare,  gelding,  colt  or  filly  than  the  one  it  actually 
is;  or, 

3.  In  any  competition  for  any  such  purse,  prize,  premium,  stake 
or  sweepstakes,  knowingly  drives  any  trotting  or  pacing  horse, 
mare,  gelding,  colt  or  filly  which  has  been  entered  under  an  as- 
sumed name,  or  out  of  its  proper  class  or  which  has  been  painted 
or  disguised,  or  represented  to  be  any  other  or  different  horse, 
mare,  gelding,  colt  or  filly  than  the  one  it  actually  is, 

Shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
less  than  five  hundred  nor  more  than  fifteen  hundred  dollars,  or 
by  imprisonment  for  not  more  than  one  year,  or  both. 

The  true  name  and  age,  and  also  the  pedigree,  unless  such  pedi- 
gree is  unknown,  of  every  such  animal  shall  be  registered  with 
the  jockey  club  before  it  shall  be  eligible  to  compete  in  any  such 
race  conducted  under  the  license  of  the  state  racing  commission ; 
and  such  name  shall  continue  to  be  its  true  name  unless  and  until 
the  same  shall  be  changed  according  to  the  rules  and  regulations 
of  such  jockey  club.  Any  person  who  shall  knowingly  cause  or 
pirocure  or  aid  in  any  false  registration  under  this  section  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be  punished 
as  hereinabove  provided.  The  class  to  which  any  such  animal  be- 
longs for  the  purpose  of  the  entry  or  competition  in  any  other 
race  shall  be  determined  by  the  public  performance  thereof  in 
former  contests  or  trials  of  speed,  as  provided  by  the  printed  rules 
of  the  person,  association  or  corporation  under  which  the  proposed 
contest  is  advertised  to  be  conducted. 

Derivation:  Penal  Code,  §  384-0,  added  L.  1898,  ch.  394,  §  1;  amended 
L.  1906,  ch.  454. 

§  1082.  Fraudulent  entries  and  practices  in  contests  of  speed. 

1.  It  is  hereby  made  unlawful  for  any  person  or  persons  know- 
ingly to  enter  or  cause  to  be  entered  for  competition  or  to  compete 
for  any  purse,  prize,  premium,  stake  or  sweepstakes  offered  or 
given  by  any  agricultural  or  other  society,  association,  or  person 
or  persons  in  the  state  of  New  York  or  to  drive  any  horse,  mar© 
or  gelding,  oolt  or  filly  under  an  assumed  name,  or  out  of  its  proper 
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class,  where  such  prize,  purse,  premium,  stake  or  sweepstakes  is 
to  be  decided  by  a  contest  of  speed. 

2.  Any  person  or  persons  found  guilty  of  a  violation  of  sub- 
division one  of  this  section  shall  upon  conviction  thereof  be  im- 
prisoned in  the  state  prison  for  a  period  of  not  more  than  three 
years,  or  by  imprisonment  in  the  county  jail  of  the  coimty  in  which 
he  is  convicted  for  a  definite  period  of  not  more  than  one  year  or 
shall  be  fined  in  a  sum  not  exceeding  one  thousand  dollars,  and 
onwiialf  of  such  fine  shall  be  paid  to  the  society  or  association  upon 
whose  grounds  such  offense  shall  be  committed. 

3.  The  name  of  any  horse  for  the  purpose  of  entry  for  compe- 
tition in  any  contest  of  speed  shall  not  be  changed  after  once  having 
contested  for  a  prize,  purse,  premium,  stake  or  sweepstake,  except 
as  provided  by  the  code  of  printed  rules  of  the  society  or  associa- 
tion under  which  the  contest  is  advertised  to  be  conducted. 

4.  The  class  to  which  a  horse  belongs  for  the  purpose  of  an 
entry  in  any  such  contest  of  speed  shall  be  determined  by  the 
public  performance  of  said  horse  in  any  former  contest  or  trial 
of  speed,  as  provided  by  the  printed  rules  of  the  society  or  associa- 
tion under  which  the  proposed  contest  is  advertised  to  be  con- 
ducted, and  any  person  or  persons  knowingly  misrepresenting  or 
fraudulently  concealing  the  result  of  the  public  performance  in 
any  former  contest  of  speed  of  any  horse  which  he  or  they  propose 
to  enter  for  competition  in  any  such  contest,  shall,  upon  conviction 
thereof,  be  liable  to  the  same  punishment  as  is  provided  in  sub- 
division two  of  this  section,  whether  he  or  they  shall  succeed  in 
making  such  entry  or  not. 

DerlTation:     L.  1893,  ch.  206. 
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ARTICLE  98. 

HTTSBAITD  AND  TVIFX. 

Section  1090.  Compulsory  prostitution  of  wife. 

1091.  Wife  a  competent  witness. 

1092.  Presence  of  husband  no  defense. 

§   1090.   Compulsory  prostitution  of  wife. 

Any  man  -who  by  force,  fraud,  intimidation  or  threats,  places 
or  leaves,  or  procures  any  other  person  to  place  or  leave,  his  vrife 
in  a  house  of  prostitution,  or  to  lead  a  life  of  prostitution,  shall 
be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be  im- 
prisoned for  not  more  than  ten  years. 

Derivation:  Penal  Code,  §  282b,  in  part,  as  added  L.  1906,  ch.  138,  {  1. 
For  remainder  of  section,  see  §  1091,  post. 

§  1001.  Wife  a  competent  witness. 

In  all  prosecutions  under  the  previous  section,  the  wife  shall 
be  a  competent  witeiess  against  the  husband,  but  no  conviction 
under  this  article  shall  be  had  upon  the  testimony  of  the  wife  un- 
supported by  other  evidence. 

Derivation:     Penal  Code,  §  282b,  in  part,  as  added  L.  1006,  eh.  138,  S  1. 

For  remainder  of  section,  see  §  1090,  ante. 

§   1092.  Presence  of  husband  no  defense. 

It  is  not  a  defense,  to  a  married  woman  charged  with  crime, 
that  the  alleged  criminal  act  was  committed  by  her  in  the  presence 
of  her  husband. 

Derivation;  Penal  Code,  §  24.  Originally  Penal  Law,  |  1460;  renum- 
bered §  1092  by  L.  1909,  ch.  524.     In  effect  May  27,  1909. 

Seiler  v.  People  (1879),  77  N.  Y.  411;  Goldstein  v.  People  (1880),  82  N.  Y. 
231;  People  v.  Eyland  (1884),  97  N.  Y.  126,  28  Hun,  568;  see  also  Boyd's 
Case,  3  C.  H.  Eec.  134;  Brandon's  Case,  4  C.  H.  Rec.  140;  Brown's  Case,  3 
C.  H.  Rec.  66;  Goodman's  Caae,  6  C.  H.  Rec.  21;  Quinlan  v.  People,  6  Park, 
9;  Rooiwy'*  Caw,  3  C.  H.  Rec.  126;  People  t.  TownMnd,  3  Hill,  479. 
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Art.  100]  ICE  [§  1100 

ARTICLE  100. 

ICE. 

SWJTIOH  1100.  Cutting  ice  in  front  of  premises  of  another. 

§  1100.  Cutting  ice  in  front  of  premises  of  another. 

1.  A  person  who  takes  poeseseion  of  or  cuts  ice  in  front  of  the 
lands  of  another  on  any  iwater  except  lakes,  ponds,  the  Hudson  and 
Mohawk  rivers  and  the  tide  waters  of  Eondout  and  Catskill  creeks, 
hetween  the  center  of  such  body  of  water  and  such  iands,  aftear 
the  owner  or  ooeupant  has  posted  in  a  conspicuous  manner  upon 
such  lands  near  the  banks  of  such  waters  a  written  or  printed 
notice  of  his  desire  to  out  ice  in  front  of  such  lands;  or, 

2.  Trespasses  upon  or  takes  such  ice  or  any  part  thereof  for 
oonrniercial  purposes ;  or, 

3.  Willfully  removes  any  saieh  notice, 
Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  {  640e,  added  L.  1893,  eh.  892,  {  & 
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§  1110]  INCEST  [Art.  102 

ARTICLE  lOS. 
nroxsT. 

Bbction  1110.  Incest. 

§  1110.  Incest. 

When  persons,  within  the  degrees  of  consanguinity,  within 
which  marriages  are  declared  by  law  to  be  incestuous  and  void, 
intermarry  or  commit  adultery  or  fornication  with  each  other, 
each  of  them  is  punishable  by  imprisonment  for  not  more  than 
ten  years. 

Derivation:     Penal  Code,  §  302. 

People  V.  Vedder  (1885),  98  N.  Y.  630;  People  v.  Powell  (1886),  4  N.  Y. 
Cr.  585;  People  v.  Lake  (1888),  110  N.  Y.  61,  6  Am.  St.  Rep.  344;  Weisberg 
T.  Weisberg  (1906),  112  App.  Div.  231,  98  N.  Y.  Supp.  260;  People  v.  Block 
(1907),  120  App.  Div.  364;  see  also  People  v.  Harriden,  1  Park,  344;  People 
T.  Murray,  14  Cal.  169;  Cook  v.  State,  11  6a.  53;  State  v.  Markins,  95  Ind. 
464,  48  Am.  Rep.  733,  citing  2  Greenl.  Er.,  sec.  47;  Whart.  Grim.  Ev.,  sec.  36; 
State  V.  Thomas,  63  Iowa,  214;  Chancellor  v.  State,  47  Miss.  278;  State  v. 
Ellis,  74  Mo.  385,  41  Am.  Rep.  321;  Howard  v.  State,  11  Ohio,  328;  Noble  T. 
State,  22  Ohio  St.  541;  State  v.  Brown,  47  Ohio  St.  102,  21  Am.  St.  Rep.  790; 
Freeman  v.  State,  11  Tex.  Ct.  App.  92,  40  Am.  Rep.  787;  Johnson  v.  State, 
20  Tex.  App.  609,  54  Am.  Rep.  535;  Compton  v.  State,  13  Tex.  \jt.  App.  271, 
44  Am.  Rep.  703;  State  v.  Wegman,  59  Vt.  527,  59  Am.  Rep.  763;  Com.  v. 
Goodhue,  2  Mete.  193;  U.  S.  t.  Hiler,  1  Morris,  330. 
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Art.  104]  INCOMPETENT  PERSONS  [§  1120 


ARTICLE  104. 
INCOlCPBrEKX  PERSONS. 

SwmoiT  1120.  Irresponsibility  of  idiot  or  lunatic. 

1121.  Unlawful  confinement  of  idiots,  lunatics  and  insane  pariona. 

1122.  Maintaining  private  insane  asylums. 

§  1120.  Irresponsibilty  of  idiot  or  lunatic. 

An  act  done  by  a  pea-son  who  is  an  idiot,  imbecile,  lunatic  or 
insane  is  not  a  crime.  A  person  can  not  be  tried,  sentenced  to 
any  punishment  or  punished  for  a  crime  while  he  ia  in  a  state  of 
idiocy,  imbecility,  lunacy  or  insanity  so  as  to  be  incapable  of 
understanding  the  proceeding  or  making  his  defense. 

A  person  is  not  excused  from  criminal  liability  as  an  idiot, 
imbecile,  lunatic,  or  insane  person,  except  upon  proof  that,  at  the 
time  of  committing  the  alleged  criminal  act,  he  was  laboring  under 
such  a  defect  of  reason  as: 

1.  Not  to  know  the  nature  and  quality  of  the  act  he  was  doing ; 
or, 

2.  Not  to  know  that  the  act  was  wrong. 

SeriTRtion:     Penal  Code,  §§     20,  21,  aa  amended  L.  1882,  eh.  384,  f  1, 

Dewitt  V.  Bailey  (1858),  17  N.  Y.  348;  Walter  v.  People  (1865),  32  N.  Y. 
147,  aff'd  6  Park,  15,  18  Abb.  147;  Willis  v.  People  (1865),  32  N.  Y.  715,  6 
Park,  621;  Clapp  v.  Fullerton  (1866),  34  N.  Y.  190;  O'Brien  v. 
People  (1867),  48  Barb,  274,  afl'g  36  N.  Y.  276;  People  v.  Schruy. 
ver  (1870),  42  N.  Y.  1 ;  Real  v.  People  (1870),  42  N.  Y.  270,  8  Abb.  Pr.  (N. 
S.)  314,  55  Barb.  551;  People  v.  Walworth  (1873),  4  N.  Y.  Cr.  355;  Brother- 
ton  V.  People  (1878),  75  N.  Y.  159,  aff'g  14  Hun,  486;  People  v.  Moett 
(1880),  23  Hun,  60;  People  v.  Coleman  (1881),  1  N.  Y.  Cr.  1;  O'Connell  v. 
People  (1882),  87  N.  Y.  377,  62  How.  436,  41  Am.  Rep.  379;  Sindram  v. 
People  (1882),  88  N.  Y.  196,  aff'g  1  N.  Y.  Cr.  448;  Walsh  v.  People  (1882), 
88  N.  Y.  458;  Walker  v.  People  (1882),  88  N.  Y.  86,  1  N.  Y.  Cr.  27,  aff'g  26 
Hun,  67;  Casey  v.  People  (1883),  31  Hun,  158,  2  N.  Y.  Cr.  187;  Flanagan  v. 
People  (1883),  52  N.  Y.  467;  People  v.  Mills  (1885),  98  N.  Y.  176;  People  v. 
Murphy  (1885),  101  N.  Y.  126;  People  v.  Carpenter  (1886),  102  N.  Y.  250, 
4  N.  Y.  Cr.  187,  aff'g  38  Hun,  490;  People  v.  Hawkins  (1888),  109  N.  Y.  408; 
People  V.  Barber  (1889),  115  N.  Y.  476;  People  v.  Packenham  (1889),  115 
N.  Y.  200;  People  v.  McElvaine  (1890),  125  N.  Y.  600,  aff'd  142  U.  S.  56; 
People  V.  McElvaine  (1890),  121  N.  Y.  256;  Kemmler's  Case  (1890),  119  N. 
Y.  580;  People  v.  Foy  (1893),  138  N.  Y.  664;  People  v.  Taylor  (1893),  138 
N.  Y.  398;  People  v.  Strait  (1895),  148  N.  Y.  666,  12  K.  Y.  Cr.  146;  People 
V.  Barberi  (1896),  149  N.  Y.  256,  12  N.  Y.  Or.  210;  People  v.  Youngs  (1896), 


S  1121]  INCOMPETENT  PERSONS  [Art.  104 

161  N.  Y.  210;  People  v.  Nino  (1896),  149  N.  Y.  318,  12  N.  Y.  Cr.  228;  PeopU 
T.  Kerns  (1896),  7  App.  Dlv.  636,  40  N.  Y.  Supp.  243;  Paople  v.  Hoch  (1896), 
160  N.  Y.  292,  11  N.  Y.  Cr.  488;  People  v.  Burgess  (1897),  163  N.  Y.  669,  12 
N.  Y.  Cr.  460;  People  v.  Koerner  (1897),  154  N.  Y.  355;  People  v.  Ferraro 
(1899),  151  N.  Y.  377,  14  N.  Y.  Cr.  266;  People  v.  Krist  (1901),  168  N.  Y. 
19,  15  N.  Y.  Cr.  542;  People  v.  Egnor  (1903),  175  N.  Y.  429,  17  N.  Y.  Cr. 
398;  People  v.  Silverman  (1905),  181  N.  Y.  236,  19  N.  Y.  Cr.  360;  People  v. 
Pekartz  (1906),  185  N.  Y.  470,  20  N.  Y.  Cr.  169;  People  v.-  Furlong  (1907), 
187  N.  Y.  198,  20  N.  Y.  Cr.  497;  People  v.  Koener  (1907),  117  App.  Div.  49, 
102  N.  Y.  Supp.  93,  20  N.  Y.  Cr.  526,  aff'd  191  N.  Y.  528;  see  also  People  v. 
Beno  Ville,  3  Abb.  N.  C.  195;  People  v.  Carnell,  2  Edm.  Sel.  Cas.  200;  Clark's 
Case,  1  C.  H.  Eec.  176;  Cole's  Case,  7  Abb.  Pr.  (N.  S.)  321;  People  v.  Devina, 
1  Edm.  Sel.  Cas.  594;  Jenisch's  Case,  3  Abb.  N.  C.  200;  People  v.  Kleine,  1 
Edm.  Sel.  Cas.  13;  McParland  Trial,  8  Abb.  Pr.  (N.  S.)  57;  People  v.  Mont- 
gomery, 13  Abb.  Pr.  (N.  S.)  207;  Patterson  v.  People,  46  Barb.  625;  Pierro- 
vis'  Case,  3  C.  H.  Rec.  123;  People  v.  Pine,  2  Barb.  566;  Sanchez  v.  People, 
4  Park,  535,  18  How.  72,  22  N.  Y.  147;  Krom  t.  Shoonmaker,  3  Barb.  467; 
People  V.  Sprague,  2  Park,  43;  Stauderman's  Case,  3  Abb.  N.  C.  187;  Wagner 
V.  People,  2  Keyes,  684,  4  Abb.  Dec.  509;  People  v.  Waltz,  50  How.  Pr.  204, 
3  Abb.  N.  C.  209;  Parsons  v.  State,  81  Ala.  577,  60  Am.  Rep.  193,  36  Alb.  L. 
J.  249;  Boswell  v.  State,  63  Ala.  307,  35  Am.  Rep.  20,  2  Grim.  L.  Mag.  32; 
People  V.  Kerrigan,  73  Cal.  222;  People  v.  Hoiu,  62  Cal.  120,  45  Am.  Rep. 
651;  Kearney  v.  People,  11  Col.  258;  State  v.  Hoyt,  46  Conn.  330;  Charci  v. 
State,  31  Ga.  424;  Dacey  v.  People,  116  111.  555;  Wartina  v.  State,  105  Ind. 
445;  Conway  v.  State,  118  Ind.  482,  11  Crim.  L.  Mag.  640;  State  v.  Mowry, 
37  Kan.  369;  State  v.  Lawrence,  57  Me.  574;  Cunningham  v.  State,  56  Miss. 
269,  31  Am.  Rep.  300;  Anderson  v.  State,  25  Nebr.  550;  State  v.  Jones,  50  N. 
H.  369 ;  Peacock  v.  State,  50  N.  J.  h.  34 ;  State  v.  Potts,  100  N.  C.  467 ;  State 
T.  Murray,  11  Oreg.  413;  State  v.  Bundy,  24  S.  C.  439,  58  Am. 
Rep.  262;  Erwin  v.  State,  10  Tex.  App.  700;  Willis  v.  Com. 
(Va.),  22  Alb.  L.  J.  176;  Guiteau's  Case,  10  Fed.  161,  4  Crim.  L.  Mag.  586; 
Guiteau's  Case,  3  Crim.  L.  Mag.  358;  United  States  v.  Faulkner,  35  Fed. 
730;  United  States  v.  Young,  7  Crim.  L.  Mag.  732;  State  v.  Iiewis,  12  Cria. 
L.  Mag.  72,  85;  Reg.  v.  Davis,  14  Cox  Cr.  Cas.  563,  28  Eng.  Rep.  657;  Boiling 
V.  State,  16  S.  W.  658. 

§  1121.  Unlawful  confinement  of  idiots,  lunatics  and  insane 
persons. 

A  person,  who  confines  an  idiot,  lunatic  or  insane  person,  in 
any  other  manner  or  in  any  other  place  than  as  authorized  by 
law,  and  a  person  guilty  of  harsh,  cruel  or  unkind  treatment  of, 
or  any  neglect  of  duty  towards,  any  idiot,  lunatic  or  insane  per- 
son under  confinement,  whether  lawfully  or  unlawfully  confined, 
ie  guilty  of  a  misdemeanor. 

DerlT>tloB:    Penal  Code,  i  377. 
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Art.  1041  INCOMPETENT  PEESONS  [§  1122 

§  1122.  Maintaining  private  insane  asylums. 

A  peiraon  who  conducts  or  maintains  a  private  insane  aajlum, 
or  institution  for  the  care  or  treatment  of  peiraons  of  unsound 
mind,  without  a  license  issued  and  granted  to  such  penson  accord- 
ing to  law,  is  guity  of  a  misdemeanor. 

DeriTBtloa:     Penal  Code,  §  445. 
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ARTICLE  106. 

INDECENCT. 

Sbction  1140.  Exposure  of  person. 

1140-a.  Immoral  plays  and  exhibitions  and  the  use  and  leasing  of  real 
property  therefor. 

1141.  Obscene  prints  and  articles. 

1141-a.  Indecent  prints  and  pictures  in  public  places, 

1142.  Indecent  articles. 

1142-a.  Advertisements  relating  to  certain  diseases  prohibited. 

1143.  Mailing  or  carrying  obscene  prints  and  articles. 
U44.  Warrant  to  sheriff  to  search. 

1145.  Physicians'  insitruments, 

1146.  Keeping  disorderly  houses. 

1147.  Who  may  arrest  persons  violating  provisions  of  this  article. 

§  1140.  Exposure  of  person. 

A  person  who  willfully  and  lewdly  exposes  his  person,  or  the 
private  parts  thereof,  in  any  public  place,  or  in  any  pjiace  where 
others  axe  present,  or  procures  another  so  to  expoee  himself,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  316. 

People  ex  rel.  Lee  v.  Bixby  (1875),  4  Hun,  636,  67  Barb.  221;  People  ex 
rel.  Ryan  v.  Webster  (1895),  86  Hun,  69,  33  N.  Y.  Supp.  337;  People  ex  rel. 
Campbell  v.  Comrs.  (1897),  13  App.  Div.  69,  43  N.  Y.  Supp.  118;  see  also 
Miller  v.  People,  5  Barb.  203;  Com.  v.  Wardell,  128  Mass.  52,  35  Am.  Rep. 
357;  Van  Houten  v.  State,  46  N.  J.  L.  16,  50  Am.  Rep.  397;  R.  v. 
Holmes,  1  Dears.  C.  C.  207;  R.  v.  Thallman,  L.  &,  C.  326,  9  Cox  Or.  Cas.  388; 
Reg.  V.  Willard,  15  Cox  C.  Cas.  559,  36  Eng.  Rep.  610. 

§  1140-a.  [Added,  1909. J  Immoral  plays  and  exhibitions 
and  the  use  and  leasing  of  real  property  therefor. 

Any  person  who  as  owner,  manager,  director  or  agent  or  in  any 
other  capacity  prepares,  advertises,  gives,  presents  or  participates 
in,  any  obscene,  indecent,  immoral  or  impure  drama,  play,  ex- 
hibition, show  or  entertainment,  which  would  tend  to  the  cor- 
ruption of  the  morals  of  youth  or  others,  and  every  person  aiding 
or  abetting  such  act,  and  every  owner  or  lessee  or  manager  of  any 
garden,  building,  room,  place  or  structure,  who  leases  or  lets  the 
same  or  permits  the  same  to  be  used  for  the  purposes  of  any  such 
drama,  play,  exhibition,  show  or  entertainment,  knowingly,  or 
who  assents  to  the  use  of  the  same  for  any  such  purpose,  shall  be 
guilty  of  a  misdemeanor. 

Added  by  L.  1909,  ch.  279.     In  efTect  Sept.  1,  llWe. 
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Art.  106]  INDECENCY  [§  1141 

§  1141.  Obscene  prints  and  articles. 

1.  A  person  who  sells,  lends,  gives  away  or  sKows,  or  offers 
to  seill,  lend,  give  away,  or  show,  or  has  in  his  possession  Avith 
intent  to  sell,  lend  or  give  away,  or  to  show,  or  advertises  in  any 
maimer,  or  who  otherwise  offers  for  loan,  gift,  sale  or  distribution, 
any  obscene,  lewd,  lascivious,  filthy,  indecent  or  disgusting  book, 
magazine,  pamphlet,  newspaper,  story  paper,  writing  paper,  pic- 
ture, drawing,  photograph,  figure  or  image,  or  any  written  or 
printed  matter  of  an  indecent  character ;  or  any  article  or  instru- 
ment of  indecent  or  immoral  use,  or  purporting  to  be  for  inde- 
cent or  immoral  uise  or  purpose,  or  who  designs,  copies,  draws, 
photographs,  prints,  utters,  publishes,  or  in  any  manner  manu- 
factures, or  prepares  any  such  book,  picture,  drawing,  magazine, 
pamphlet,  newspaper,  story  paper,  writing,  paper,  figure,  image, 
matter,  article  or  thing,  or  who  writes,  prints,  publishes,  or  utters, 
or  causes  to  be  written,  printed,  published,  or  uttered  any  ad- 
vertisement or  notice  of  any  kind,  giving  information,  directly 
or  indirectly,  stating,  or  purporting  so  to  do,  where,  how,  of 
whom,  or  by  what  means  any,  or  what  purports  to  be  any,  obscene, 
lewd,  lascivious,  filthy,  disgusting  or  indecc  it  book,  picture,  writ- 
ing, paper,  figure,  image,  matter,  article  or  thing,  named  in  this 
section  can  be  purchased,  obtained  or  had  or  who  has  in  his  pos- 
session, any  slot  machine  or  other  mechanical  contrivance  with 
moving  pictures  of  nude  or  partly  denuded  female  figures  which 
pictures  are  lewd,  obscene,  indecent  or  immoral,  or  other  lewd, 
obscene,  indecent  or  immoral  drawing,  image,  article  or  object, 
or  who  shows,  advertises  or  exhibits  the  same,  or  causes  the  same 
to  be  shown,  advertised,  or  exhibited,  or  who  buys,  owns  or  holds 
any  such  machine  with  the  intent  to  show,  advertise  or  in  any 
manner  exhibit  the  same;  or  who, 

2.  Prints,  utters,  publishes,  sells,  lends,  gives  away  or  shows, 
or  has  in  his  posssession  with  intent  to  sell,  lend,  give  away  or 
ehow,  or  otherwise  offers  for  sale,  loan,  gift  or  distribution,  any 
book,  pamphlet,  magazine,  newspaper  or  other  printed  paper  de- 
voted to  the  publication,  and  principally  made  up  of  oriminal 
news,  police  reports,  or  accounts  of  criminal  deeds,  or  pictures, 
or  stories  of  deeds  of  bloodshed,  lust  or  crime;  or  who, 

3.  In  any  manner,  hires,  employs,  uses  or  permits  any  minor 
or  child  to  do  or  assist  in  doing  any  act  or  thing  mentioned  in 
this  section,  or  any  of  them, 

Is   guilty  of  a  misdemeanor,   and.  upon  conviction,   shaJl  be 
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sentenced  to  not  less  than  ten  days  nor  more  than  one  year  imprison- 
ment or  be  fined  not  less  than  fifty  dollars  nor  more  than  one  thousand 
dollars  or  both  fine  and  imprisonment  for  each  offense. 

Derivation:  Penal  Code,  §  317,  as  amended  L.  1884,  oh.  380,  §  1;  L.  1887, 
ch.  692,  §  1;  subd.  1,  as  amended  L.  19O0,  oh.  731. 

People  V.  Muller  (1884),  96  N.  Y.  408,  2  N.  Y.  Cr.  375,  aflF'g  32  Hun,  209; 
People  V.  Kaufman  (1897),  14  App.  Div.  305,  43  N.  Y.  Supp.  1046;  People  v. 
Eastman  (1907),  188  N.  Y.  478;  aff'g  116  App.  Div.  922,  101  N.  Y.  Supp. 
1137;  People  v.  Schermerhorn  (1908),  59  Misc.  149,  112  N.  Y.  Supp.  222; 
see  also  In  re  Worthington  Co.,  30  N.  Y.  Supp.  361,  24  L.  R.  A.  110,  com- 
mented on,  28  Am.  L.  Rev.  932;  Willis  v.  Warren,  1  Hilt.  590;  MoNair  v. 
People,  98  111.  441;  Com.  v.  Holmes,  17  Mass.  336;  People  v.  Ketehum,  103 
Mich.  443,  27  Ii.  R.  A.  448;  State  v.  Brown,  27  Vt.  619;  State  v.  Millard,  18 
Vt.  574;  Rosen  v.  United  States,  161  U.  S.  29;  Com.  v.  Landis,  8  Phila.  453; 
United  States  v.  Bennett,  16  Blatch.  338;  Queen  v.  Hieklin,  L.  R.  3  Q.  B. 
360;  United  States  v.  Stenker,  32  Fed.  693;  Reg.  v.  Hieklin,  L.  R.  2  Q.  B. 
360;  Reg.  v.  Grey,  4  Frost  &  Fin.  73;  Knowles  v.  State,  3  Day,  103;  Com.  v. 
Sharpless,  2  Serg.  &  R.  91;  Harring  v.  Walround,  2  Chan.  Cas.  110;  Reg.  v. 
Saunders,  13  Cox  Cr.  Cas.  116;  Com.  v.  Landis,  8  Phila.  453;  State  v.  Roper, 
1  Dev.  &  Bat.  208;  Reg.  v.  Elliot,  Leigh  &  Cave,  103. 

§  1141-a.  [Added,  1909]  Indecent  prints  and  pictures  in 
public  places. 

.Vny  person  who  shall  expose,  place,  display,  post  up,  exhibit  or 
paint,  print  or  mark,  or  cause  to  be  exposed,  placed,  displayed,  posted, 
exhibited  or  painted,  printed  or  marked  in  or  on  any  building,  struc- 
ture, billboard,  wall  or  fence,  or  on  the  street,  or  in  or  upon  any  public 
place,  any  placard,  poster,  bill  or  picture,  or  shall  knowingly  permit  the 
same  to  be  displayed  on  property  belonging  to  or  controlled  by  him, 
which  placard,  poster,  bill  or  picture  shall  tend  to  demoralize  the  morals 
of  youth  or  others  or  which  shall  be  lewd,  indecent,  or  immoral,  shall 
be  guilty  of  a  misdemeanor. 

Added  by  L.  1909,  ch.  280.     In  effect  Sept.  1,  1909. 

§  1 142.  Indecent  articles. 

A  person  who  sells,  lends,  gives  away,  or  in  any  manner  exhibits  or 
offers  to  sell,  lend  or  give  away,  or  has  in  his  possession  with  intent 
to  sell,  lend  or  give  away,  or  advertises,  or  offers  for  sale,  loan  or 
distribution,  any  instrument  or  article,  or  any  recipe,  drug  or  medicine 
for  the  prevention  of  conception,  or  for  causing  unlawful  abortion,  or 
purporting  to  be  for  the  prevention  of  conception,  or  for  causing  unlaw- 
ful abortion,  or  advertises,  or  holds  out  representations  that  it  can  be 
so  used  or  applied,  or  any  such  description  as  will  be  calculated  to  lead 
another  to  so  use  or  apply  any  such  article,  recipe,  drug,  medicine  or 
instrument,  or  who  writes  or  prints,  or  causes  to  be  written  or  printed, 
a  card,  circular,  pamphlet,  advertisement  or  notice  of  any  kind,  or  gives 
information  orally,  stating  when,  where,  how,  of  whom,  or  by  what 
means  such  an  instrument,  article,  recipe,  drug  or  medicine  can  be 
purchased  or  obtained,  or  who  manufactures  any  such  instrument, 
article,  recipe,  drug  or  medicine,  is  guilty  of  a  misdemeanor,  and  shall 
be  liable  to  the  same  penalties  as  provided  in  section  eleven  hundred 
and  forty-one  of  this  chapter. 
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Derivation:   Penal  Code,  §  318,  as  amended  L.  1887,  oh.  692,  §  2. 
Halstead  v.  Nelson  (1886),  36  Hun,  149;  People  v.  Spier  (1907),  120  App. 
Div.  787. 

§  1142-a.  Advertisements  relating  to  certain  diseases  pro- 
hibited. 

Whoever  publishes,  delivers  or  distributes  or  causes  to  be  published, 
delivered  or  distributed  in  any  manner  whatsoever  an  advertisement 
coneerni-ng  a  venereal  disease,  lost  manhood,  lost  vitality,  impotency, 
sexual  weakness,  seminal  emissions,  varicocele,  self-abuse  or  excessive 
sexual  indulgence  and  calling  attention  to  a  medicine,  article  or  prepa- 
ration that  may  be  used  therefor  or  to  a  person  or  persons  from  whom 
or  an  office  or  place  at  which  information,  treatment  or  advice  relating 
to  such  disease,  infirmity,  habit  or  condition  may  be  obtained,  is  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  punished  by 
imprisonment  for  not  more  than  six  months,  or  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment.  This  section,  however,  shall  not  apply  to 
didactic  or  scientific  treatises  which  do  not  advertise  or  call  attention 
to  any  person  or  persons  from  whom  or  any  office  or  place  at  which 
information,  treatment  or  advice  may  be  obtained,  nor  shall  it  apply  to 
advertisements  or  notices  issued  by  an  incorporated  hospital  or  a 
licensed  dispensary  or  by  a  municipal  board  or  department  of  health 
or  bv  the  department  of  health  of  the  state  of  New  York.  (Added  by 
L.  1917,  ch.  487,  in  effect  Sept.  1,  1917.) 

§  1143.  Mailing  or  carrying  obscene  prints  and  articles. 

A  person  who  deposits,  or  causes  to  be  deposited,  in  any  post-office 
within  the  state,  or  places  in  charge  of  an  express  company,  or  of  a 
common  carrier,  or  other  person,  for  transportation,  any  of  the  articles 
or  things  specified  in  the  last  two  sections,  or  any  circular,  book, 
pamphlet,  advertisement,  or  notice  relating  thereto,  with  the  intent  of 
having  the  same  conveyed"  by  mail  or  express,  or  in  any  other  manner, 
or  who  knowingly  or  wilfully  receives  the  same,  with  intent  to  carry  or 
convey,  or  knowingly  or  wilfully  carries  or  conveys  the  same,  by  express, 
or  in  any  other  manner  except  in  the  United  States  mail,  is  guilty  of  a 

misdemeanor. 

Derivation:   Penal  Code,  §  319. 
Halstead  v.  Nelson   (1885),  36  Hun,  153. 

§  1144.  Warrant  to  sheriff  to  search. 

A  magistrate  having  jurisdiction  to  issue  warrants  in  criminal 
cases,  upon  complaint  that  any  person  within  his  jurisdiction  is 
offending  against  the  provisions  of  this  article,  supported  by  oath 
or  affirmation,  must  issue  a  warrant,  directed  to  the  sheriff  or  to 
any  constable,  marshall,  or  police  officer  within  the  county,  direct- 
ing him  to  search  for,  seize,  and  take  possession  of  any  of  the 
articles  specified  in  this  article,  in  the  possession  of  the  person 
against   whom  complaint   is   made.      The  magistrate  must   imme- 
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dlately  transmit  every  article  seized  by  virtue  of  the  warrant,  to  the  dis- 
trict attorney  of  the  county,  who  must,  upon  the  conviction  of  the  persoa 
from  whose  possession  the  same  was  taken,  cause  it  to  be  destroyed,  and 
the  fact  of  such  destruction  to  be  entered  upon  the  records  of  the  court  in 
which  the  conviction  is  had. 

Deriration:  Penal  Code,  §  320. 

§  1145.  Physicians'  instruments. 

An  article  or  instrument,  used  or  applied  by  physicians  lawfully  prac- 
ticing, or  by  their  direction  or  prescription,  for  the  cure  or  prevention  of 
disease,  is  not  an  article  of  indecent  or  immoral  nature  or  use,  within  this 
article.  The  supplying  of  such  articles  to  such  physicians  or  by  their 
direction  or  prescription,  is  not  an  offense  under  this  article. 

Derivation:    Penal  Code,  §  321. 

§  1146.   Keep-ng  disorderly  houses. 

Whosoever  shall  keep  or  maintain  a  house  of  ill-fame  or  assignation  of 
any  description  or  a  place  for  the  encouragement  or  practice  by  persons 
of  lewdness,  fornication,  unlawful  sexual  interccourse  or  for  any  other 
indecent  or  disorderly  act  or  obscene  purpose  therein  or  any  place  of 
public  resort  at  which  the  decency,  peace  or  comfort  of  a  neighborhood  is 
disturbed  shall  be  guilty  of  a  misdemeanor. 

When  the  lessee,  proprietor,  or  keeper  of  a  disorderly  house  or  other 
building  or  any  other  person  Is  convicted  under  this  section,  the  lease  or 
contract  for  letting  the  premises  or  the  part  thereof  in  which  such  viola- 
tion occurred  shall,  at  the  option  of  the  owner,  agent  or  lessor,  become 
void  and  the  owner,  agent  or  lessor  may  have  the  like  remedy  to  recover 
the  possession  as  against  a  tenant  holding  over  after  the  expiration  of 
his  term. 

Whosoever  as  owner,  rrent  rr  lessor  shall  agree  to  lease  or  rent  or 
contract  for  letting  any  building  or  part  thereof  knowing  or  with  good 
reason  to  know,  that  it  is  intended  to  be  used  for  any  of  the  uses  or  pur- 
poses herein  prohibited  or  whosoever  as  owner,  agent  or  lessor  know- 
ingly or  with  good  reason  to  know  permits  any  house  or  room  or  other 
part  of  any  building  or  premises  of  which  he  may  be  the  owner,  agent  or 
lessor  to  be  used  in  whole  or  in  part  for  any  of  the  uses  or  purposes  here- 
in prohibited,  shall  be  guilty  of  a  misdemeanor. 

Upon  conviction  of  any  person  for  a  violation  of  the  provisions  of  this 
section,  the  court  before  whom  such  conviction  shall  have  been  had,  or 
the  clerk  of  such  court  if  there  be  a  clerk,  shall  forthwith  make  and  file 
in  the  office  of  the  clerk  of  the  county,  in  which  said  conviction  shall  have 
been  had,  a  certified  statement  of  said  conviction  and  sentence,  if  any; 
and  the  clerk  of  said  county  shall  immediately  enter  in  the  judgment 
docket  book  in  said  office  the  amount  of  the  penalty  or  fine  imposed,  as  a 
Judgment  against  the  person  so  convicted  or  sentenced. 

All  persons  convicted  under  this  section  in  all  places  to  which  chapter 
six  hundred  and  fifty-nine  of  the  laws  of  nineteen  hundred  and  ten  ap- 
plies shall  be  identified  as  provided  for  in  section  seventy-eight  of  that 
chapter.  (Amended  by  L.  1910,  ch.  619;  L  1913,  ch.  591  in  effect  May 
17,  1913.) 

Derivation:  Penal  Code,  §  322,  as  amended  L.  1887,  ch.  690,  i  1-  L  1905 
ch.  270,  §  1.  .     ■         . 

Examination  of  persons  arrested,  for  presence  of  venereal  disease.  See  Pub- 
lic Health,  §§  343m,  343n,  as  adlded  by  L.  1918,  ch.  264,  and  amended  bv 
Li.  1919,  ch.  4a  ' 

Ely  V.  Suprs.  (1867),  36  N.  Y.  297,  afi'g  46  Barb.  659;  Jacobowisky  v.  People 
(1876),  6  Hun  524,  64  N.  Y.  659;  Barnesciotta  v.  People  (1877),  10  Hun  137 
69  N.  Y.  612;  Berry  v.  People  (1878),  1  N.  Y.  Cr.  43,  aff'd  in  01).  of  App.  1879;' 
King  V.  People  (1860),  83  N.  Y.  590;  King  v.  People  (1880),  83  N.  Y.  587; 
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King  V.  Peeple  (1880),  83  N.  Y.  588;  People  ex  rel.  Van  Houton  v.  Sadler 
( 1884) ,  97  N.  Y.  146,  3  N.  Y.  Cr.  473;  People  v.  Miller  ( 1885) ,  3  N.  Y.  Cr.  475, 
38  Hun  83;  Lawton  v.  Steele  (1890),  119  N.  Y.  239;  aff'g  5  N.  Y.  Supp.  953; 
People  V.  Upson  (1894),  79  Hun,  87,  29  N.  Y.  Suipp.  615;  People  v.  Jamea 
(1886),  11  App.  Div.  609,  43  N.  Y.  Supp.  315,  12  N.  Y.  Cr.  196;  People  v. 
Burns  (1897),  19  Miso.  680,  44  K  Y.  Supp.  1106;  Plath  v.  Kline  (1897), 
18  App.  Div.  240,  45  N.  Y.  Supp.  951 ;  People  v.  Herlihy  ( 1901 ) ,  66  App.  Div. 
534,  16  N.  Y.  Or.  235,  73  N.  Y.  Supp.  236,  reVg  35  Miso.  711,  16  N.  Y.  Cr.  33, 
72  N.  Y.  Supp.  389;  People  ex  rel.  Warren  v.  Brady  (1902),  37  Misc.  126,  74 
N.  Y.  Supp.  973;  City  of  Buffalo  v.  Pre&ton  (1903),  81  App.  Div.  480,  80  N.  Y. 
Soipp.  851;  Peop'te  v.  Miller  (1903),  81  App.  Div.  460,  492,  80  N.  Y.  Supp. 
851;  People  V.  Ghamiplin  (1907),  120  Apip.  Div.  509;  Morton  v.  Knipe  (1908), 
128  App.  Div.  96;  People  v.  Jones  (1908),  191  N.  Y.  292;  see  also  Arms  v. 
Riohardison,  5  N.  Y.  Supp.  755;  People  v.  Carey,  4  Park.  238;  People  v.  Erwin, 
4  Den.  12.9;  People  v.  Hatter,  22  N.  Y.  Supp.  690;  Lowenstein  v.  People,  54 
Barb.  299;  People  v.  Mauch,  24  How.  Pr.  276;  Moody  v.  Supervisors,  46  Barb. 
659;  People  v.  Rowland,  1  Wheel.  Cr.  Gas.  286;  People  v.  Wallach.,  15  N.  Y. 
Supp.  876;  Wooster  v.  State,  55  Ala.  217;  State  v.  Hanehett,  36  Conn.  35; 
Henson  V.  State,  63  Md.  231,  50  Am.  Bep.  204,  5  Crim.  L  .Mag.  693;  Com.  v. 
Hopkins,  133  Mass.  381,  43  Am.  Rep.  527 ;  Handy  v.  State,  63  Miss.  207,  56  Am. 
Rep.  803;  SUte  v.  Fletcher,  18  Mo.  425;  State  v.  Da,me,  60  N.  H.  479,  49  Am. 
Rep.  331 ;  Troutman  v.  State,  49  N.  J.  L.  33 ;  State  v.  Smith,  29  Minn.  196 ; 
Killman  v.  State,  2  Tex.  App.  222,  28  Am.  Rep.  432;  Herzinger  v.  State,  70  Fed. 
278;  King  v.  State,  17  Fed.  190;  Com.  v.  Kimball,  7  Gray,  328;  United  States 
V.  Gray,  2  Oranch,  C.  C.  676 ;  Com.  v.  Harrington,  3  Pick.  26. 

§  1147.  Who  may  arrest  persons  violating  provisions  of  this 
article. 

Any  agent  of  the  New  York  society  for  the  suppression  of  vice, 
upon  being  designated  thereto  by  the  sheriff  of  any  county  in 
this  state,  may  within  such  county  make  arrests  and  bring  before 
any  court  or  magistrate  thereof  having  jurisdiction,  offenders 
found  violating  the  provisions  of  any  law  for  the  suppression  of 
the  trade  in,  and  circulation  of  obscene  literature  and  illustra- 
tions, advertisements  and  articles  of  indecent  aad  immoral  use, 
as  it  is  or  may  be  forbidden  by  the  laws  of  this  state,  or  of  the 
United  States. 

D«rivation:     L.  1875,  ch.  205. 

§  1148.  Male  person  living  on  proceeds  of  prostitution. 

Every  male  person  who  lives  wholly  or  in  part  on  the  earnings  of 
prostitution,  or  who  in  any  public  place  solicits  for  immoral  pur- 
poses, is  guilty  of  a  misdemeanor.  A  male  person  who  lives  with 
or  is  habitually  in  the  company  of  a  prostitute  and  has  no  visible 
means  of  support,  shall  be  presumed  to  be  living  on  the  earnings  of 
nrostitution.     (Added  by  L.  1910,  ch.  382,  in  effect  Sept.  1,  1910.) 

Examination  of  persons  arrested,  for  presence  of  venereal  disease.  See  Pub- 
li/nS  Law,  §§343m,  343n,  a«  added  by  L.  1918,  ch.  264,  and  amended'  by 

li.  1919.  ch.  40. 
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ARTICLE  108. 

INDIANS. 

SBonON  1160.  Trespasses  on  Indian  land. 

1161.  Trespasses  on  Onondaga  reserTation. 

§  1160.  Trespasses  on  Indian  land. 

A  person  who  cuts,  removes,  causes  to  be  removed  or  aids  or 
assists  in  removing  from  the  Alleghany,  Cattaraugus,  Tonawajida 
or  Onondaga  reservations  any  wood,  trees,  timber,  bark  or  poles, 
except  as  authorized  by  law,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  640a,  added  L.  1893,  ch.  692,  §  2. 

§  1161.  Trespasses  on  Onondaga  reservation. 

A  person,  other  than  an  Onondaga  Indian,  who  cuts  or  removes 
from  the  Onondaga  reservation  any  tree,  timber,  wood,  bark  or 
poles;  or  an  Indian  who  cuts  for  the  purpose  of  sale  or  removal 
from  such  reservation,  or  who  removes,  causes  to  be  removed  or 
aids  in  the  removal  from  such  reservation  of  any  tree,  timber, 
wood,  bark  or  poles,  except  on  the  written  permission  of  a  ma- 
jority of  the  chiefs  of  the  Onondaga  tribe,  particularly  speci- 
fying the  quantity  and  kind  of  trees,  timber,  wood,  bark  or  poles 
to  be  cut  or  removed,  is  guilty  of  a  misdemeanor. 

DeHTstions    Penal  Code,  {  640b,  added  L.  1893,  ch.  602,  f  2. 
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ARTICLE  110. 

*  INSOLVENCY 
SwmON  1170.  Fraudulent  conveyances  of  property. 

1171.  Fraudulent  removal  of  property  to  prevent  leyy. 

1172.  Knowingly  receiving  property  removed  to  defraud  creditors. 

1173.  Concealment  of  effects  of  insolvent  debtor. 

§  1170.  Fraudulent  conveyances  of  property. 

A  person  who: 

1.  Becomes  a  party  to  a  conveyance  or  assignment  of  real  or 
personal  property,  or  of  an  interest  therein,  with  intent  to  de- 
fraud prior  or  subsequent  purchasers,  or  to  hinder,  delay,  or  de- 
fraud creditors  or  other  persons ;  or, 

2.  Being  a  party  or  privy  to,  or  knowing  of,  such  a  conveyance 
or  assignment  so  made,  wilfully  puts  the  same  in  use  as  having 
been  made  in  good  faith. 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  586. 

Lapham  v.  Marshall  (1889),  51  Hun,  36,  40,  3  N.  Y.  Supp.  601;  Loos  ▼. 
Wilkinson  (1889),  113  N.  Y.  485,  rev'g  51  Hun,  74,  5  N.  Y.  Supp.  410;  Shaf- 
fer V.  Martin  (1898),  25  App.  Div.  501,  49  N.  Y.  Supp.  853;  Wright  v.  Hart 
(1905),  182  N.  Y.  330,  347;  Loomis  v.  People  (1880),  19  Hun,  601,  46  How. 
Pr.  247;  People  v.  Sehlessel  (1908),  127  App.  Div.  510;  see  also  People  v. 
Morrison,  13  Wend.  399;  Stringfield  v.  Fields,  13  Daly,  173;  Thomas  v.  Peo- 
ple, 19  Wend.  480. 

§  1171.  Fraudulent  removal  of  property  to  prevent  levy. 

A  person  who  with  intent  to  defraud  a  creditor,  or  to  prevent 
any  of  his  property  from  being  made  liabe  for  the  payment  of 
any  of  his  debts,  or  levied  upon  by  an  execution  or  warrant  of 
attachment,  removes  any  of  his  property  or  secretes,  assigns,  con- 
veys or  otherwise  disposes  of  the  same;  or  with  intent  to  de- 
fraud a  creditor,  removes,  secretes,  assigns,  conveys  or  otherwise 
disposes  of  any  of  his  books  of  account,  accounts,  vouchers  or 
writings  in  any  way  relating  to  his  business  affairs,  or  destroys, 
obliterates,  alters  or  erases  any  of  such  books  of  account,  accounts, 
vouchers  or  writings,  or  any  entry,  memorandum  or  minute  therein 
contained,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  f  587,  as  amended  L.  1893,  ch.  681,  §  1. 


*  The  Standard  and  Leading  Works  are  Collier  on  Bankruptcy  and  Moore 
on  Fraudulent  ConTeyances. 
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§  1172.  Knowingly  receiving  property  removed  to  defraud 
creditors. 

A  person  who  receives  any  property  from  another  knowing  that 
the  same  is  transferred  or  delivered  to  him  in  violation  of,  or  with 
intent  to  violate,  the  last  section,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  588. 

§  1173.  Concealment  of  effects  of  insolvent  debtor. 

A  person  who  being  an  applicant,  as  an  insolvent  debtor,  for  a 
discharge  from  his  debts,  or  for  exoneration  or  discharge  from 
imprisonment,  or  having  made  a  general  assignment  of  his  prop- 
erty for  the  payment  of  his  debts,  wilfully : 

1.  Conceals  any  part  of  his  estate  or  effects,  or  any  book,  ac- 
count, or  other  writing  relative  thereto ;  or, 

2.  Omits  to  disclose,  to  the  court  before  which  his  application 
is  pending,  any  debt  or  demand  which  he  has  collected,  or  any 
transfer  of  property  which  he  has  made,  since  the  presentation  of 
his  application;  or, 

3.  Fraudulently  presents,  or  authorizes  to  be  presented  in  his 
behalf,  such  an  application,  in  a  case  where  it  is  not  authorized  by 
law;  or, 

4.  Makes  or  presents  to  the  court  or  officer  in  support  of  such  an 
application,  a  petition,  schedule,  book,  account,  voucher,  or  other 
paper  or  document,  knowing  the  same  to  contain  a  false  state- 
ment; or, 

5.  Fraudulently  makes  and  exhibits,  or  alters,  obliterates,  or 
destroys  an  account  or  voucher,  relating  to  the  condition  of  his 
affairs,  or  an  entry  or  statement  in  such  an  account  or  voucher ;  or, 

6.  Commits  any  fraud  upon  a  creditor,  to  induce  him  to  peti- 
tion for,  or  consent  to  such  a  discharge ;  or, 

7.  Conspires  with,  or  induces  another  fraudulently  to  consent 
as  creditor  to  a  petition  for  such  discharge,  or  to  practice  any 
fraud  in  aid  thereof, 

Is  guilty  of  a  misdemeanor. 

DerlTation;     Penal  Code,  |  589. 

Dickinson  v.  Benham,  10  Abb.  Pr.  390,  19  Abb.  Pr.  158;  Gasherie  v.  Apple, 
14  Abb.  Pr.  64;  McButt  v.  Hirsch,  4  Abb.  Pr.  441;  Ion  v.  People,  12  Wend. 
844;  People  v.  Morrison,  13  Wend.  399;  Vanderwerken  v.  People,  6  Wend.  S30. 
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ARTICLE  112. 

INSVKANCE. 

B»onoK  1190.  False  statements  in  applications  for  memberghip  in  fraternal 
benefit  associations. 

1191.  Discriminations  and  rebates  by  life  insurance  corporations  pro- 

hibited. 

1192.  Acting  as  agent  of  life  insurance  corporation  without  certificate 

of  authority. 

1193.  Fire  insurance  corporations  to  use  standard  policy  only. 

1194.  Over-charges  by  marine  insurance  agents. 

1195.  Misconduct  of  officers  and  agents  of  corporations  for  the  insur- 

ance of  domestic  animals. 

1196.  Transfers  to  and  reinsurance  of  risks  in  unauthorized  foreign 

corporations  prohibited  to  co-operative  associations. 

1197.  Misconduct    of   officers    and   agents    of    co-operative    insurance 

companies. 

1198.  Acts  of  agents  of  fire  or  marine  insurance  corporation,  organ- 

ized in  other  countries,  after  revocation  of  certificate. 

1199.  Acting  for  foreign  insurance  corporation  which  has  not  desig- 

nated superintendent  of  insurance  as  attorney. 

1200.  Receiving  rebates  on  life  insurance;  privileges  of  witnesses  in 

investigations  relating  thereto. 

1201.  Destroying  property  insured. 

1202.  Presenting  false  proofs  of  loss  in  support  of  claim  upon  policy 

of  insurance. 

1203.  Issue  or  circulation  of  false  literature., 

§  1190.  False  statements  in  application  for  membership  in 
fraternal  benefit  associations. 

Any  applicant,  officer,  agent,  solicitor,  examining  physician, 
surgeon  or  other  person,  who  knowingly  or  wilfully  makes  any 
false  or  fraudulent  statements  or  representations  in  or  with  ref- 
erence to  any  application  for  membership  or  reinstatement  or  any 
other  documentary  or  other  proof  for  the  purpose  of  obtaining  or 
reinstating  membership  in  or  benefit  from  any  fraternal  bene- 
ficiary society,  order  or  association,  any  corporation,  association 
or  society  transacting  the  business  of  life  or  casualty  insurance  or 
both,  upon  the  co-operative  or  assessment  plan,  or  a  corporation  for 
the  insurance  of  domestic  animals,  is  guilty  of  a  misdemeanor. 

DerlTation:     Penal  Code,  |  577a,  added  L.  1892,  ch.  692,  S  1,  and  amended 
L.  1893,  ch.  002,  f  1. 
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§  1191.  Discriminations  and  rebates  by  life  insurance  cor- 
porations prohibited. 

Any  life  insurance  corporation  or  corporation  transacting  the 
business  of  life  insurance  on  the  co-operative  or  assessment  plan 
doing  business  in  this  state,  or  any  officer  or  agent  thereof,  who : 

1.  Makes  any  discrimination  in  favor  of  individuals  of  the  same 
class  or  of  the  same  expectation  of  life  either  in  the  amount  of  the 
premium  charged  or  in  any  return  of  premiums,  dividends  or 
other  advantages ;  or, 

-2.  Makes  any  contract  for  insurance  or  agreement  as  to  such 
contract  other  than  that  which  is  plainly  expressed  in  the  policy 
issued ;  or, 

3.  Pays  or  allows,  or  offers  to  pay  or  allow  as  an  inducement 
to  any  person  to  insure,  any  rebate  or  premium,  or  any  special 
favor  or  advantage  whatever,  in  the  dividends  to  accrue  thereon 
or  any  inducement  whatever  not  specified  in  the  policy ;  or, 

4.  Makes  any  distinction  or  discrimination  between  white  per- 
sons and  colored  persons,  wholly  or  partially  of  African  descent, 
as  to  the  premiums  or  rates  charged  for  policies  upon  the  lives  of 
such  persons,  or  in  any  other  manner  whatever ;  or  demands  or  re- 
quires a  greater  premium  from  such  colored  persons  than  is  at  that 
time  required  by  such  company  from  white  persons  of  the  same 
age,  sex,  general  condition  of  health  and  prospect  of  longevity ; 
or  makes  or  requires  any  rebate,  diminution  or  discount  upon  the 
amount  to  be  paid  on  such  policy  in  case  of  the  death  of  such 
colored  persons  insured,  or  inserts  in  the  policy  any  condition,  or 
makes  any  stipulation  whereby  such  person  insured  shall  bind 
himself,  or  his  heirs,  executors,  administrators  and  assigns  to  ac- 
cept any  sum  less  than  the  full  value  or  amount  of  such  policy  in 
case  of  a  claim  accruing  thereon  by  reason  of  the  death  of  such 
person  insured,  other  than  such  as  are  imposed  upon  white  persons 
in  similar  cases,  is  guilty  of  a  misdemeanor.  jSTothing  in  this 
section  shall  be  construed  to  require  any  corporation  doing  busi- 
ness under  articles  six  or  seven  of  the  insurance  law,  which  limits 
and  confines  its  business  or  membership  to  the  members  of  a  secret 
or  fraternal  order  or  body,  to  insure  or  accept  any  individual  who 
is  not  a  member  of  such  secret  or  fraternal  order  or  body. 
(Amended  by  L.  1913,  ch.  180,  in  effect  Sept.  1,  1913.) 

Deriration:   Penal  Code,  §  B77b,  added  L.  1892,  ch.  692,  §  1. 

Madden  t.  Underwriting  Pub.  Co.  (1894),  10  Misc.  27,  30  N.  Y.  Supp.  1052. 

§  1192.  Acting  as  agent  of  life  insurance  corporation  with- 
out certificate  of  authority. 

Any  person  acting  as  agent,  subagent  or  broker  of  a  life  insurance 
corporation  doing  business  in  this  state,  except  as  agent  operating 
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solely  on  the  weekly  payment  plan  of  insurance,  who  solicits  or  pro- 
cures applications  for  insurance  without  first  procuring  a  certificate  of 
authority  from  the  superintendent  of  insurance,  is  guilty  of  a  misde- 
meanor. 

Derivation:   Penal  Code,  §  577c,  added  L.  1892,  ch.  692,  §  1. 
Wyatt  V.  MoNamee  (1906),  50  Misc.  348,  98  N.  Y.  Supp.  749. 

§  1193.  Fire  insurance  corporations  to  use  standard  policy 
only. 

Any  fire  insurance  corporation,  or  any  officer  or  agent  thereof,  who 
makes,  issues,  delivers,  or  offers  to  deliver  any  policy  of  fire  insurance 
on  property  in  this  state,  which  does  not  conform  in  all  particulars  as 
to  blanks,  size  of  type,  context,  provisions,  agreements  and  conditions 
with  the  printed  form  of  contract  or  policy  of  fire  insurance  filed  in 
the  office  of  the  superintendent  of  insurance  pursuant  to  the  require- 
ments of  section  one  hundred  and  twenty-one  of  the  insurance  law  and 
known  and  designated  as  the  "  Standard  fire  insurance  policy  of  the 
state  of  New  York,"  except  as  to  such  exceptions  as  are  specially  pro- 
vided and  allowed  by  law,  is  guilty  of  a  misdemeanor,  punishable  by  a 
fine  of  not  less  than  twenty-five  nor  more  than  one  hundred  dollars  for 
the  first  offense,  and  of  not  less  than  one  hundred  or  more  than  two 
hundred  and  fifty  dollars  for  each  subsequent  offense.  (Amended  by 
L.  1917,  ch.  440,  in  effect  May  15,  1917.) 

Derivation:  Penal  Code,  §  577d,  added  L.  1892,  oh.  692,  §  1. 

Gough  V.  Davis  (1898),  24  Misc.  245,  52  N.  Y.  Supp.  947;  Bellinger  v.  Ger- 
man Ins.  Co.  (1906),  51  Misc.  466,  100  N.  Y.  Supp.  424. 


§  1194.  Over-charges  by  marine  insurance  agents. 

Any  agent,  shipper  or  other  person,  representing  or  acting  for  a 
marine  insurance  corporation  doing  business  in  this  state  who : 

1.  Charges  or  receives,  directly  or  indirectly  from  any  person 
for  insurance  of  any  property  in  transit  upon  the  canals  of  the 
state,  any  greater  sum  than  the  regular  rates  of  premium  fijced 
by  the  corporation  for  the  insurance  of  such  property;  or, 

2.  Demands  or  receives  upon  any  policy  of  insurance  issued 
npon  any  such  property,  for  the  business  of  obtaining  such  insur- 
ance, a  sum  of  money,  as  compensation  or  renumeration  by  way 
of  salary,  commission  or  in  any  other  capacity,  which  includes  in 
any  case,  over  fifteen  per  centum  of  the  premium, 

Is  guilty  of  misdemeanor. 
Sarivatioai     Penal  Code,  {  677e,  added  L.  I8S2,  eh.  802,  |  1. 
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I  1195.  Misconduct  of  oiEcers  and  agents  of  corporations  for 
the  insurance  of  domestic  animals. 

Any  officer  or  agent  of  a  corporation  organized  for  the  insur- 
ance of  domestic  animals  who: 

1.  Refuses  to  make  any  report  or  perform  any  duty  required 
by  law;  or^ 

2.  Intentionally  makes  any  false  or  fraudulent  statement  or 
report, 

la  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  less  than 
one  hundred  or  more  than  five  hundred  dollars. 

Derivatloa:     Penal  Code,  §  577f,  added  L.  1892,  eh.  692,  J  1. 

§  1196.  Transfers  to  and  reinsurance  of  risks  in  unauthor- 
ized foreign  corporations  prohibited  to  co-operative  associations. 

Any  officer,  manager,  director  or  agent  of  a  casualty  insurance 
corporation  upon  the  co-operative  or  assessment  plan,  organized 
under  the  laws  of  this  state,  who  transfers  its  risks  or  assets  or 
any  part  thereof  to  or  reinsures  its  risks  or  any  part  thereof,  in 
any  insurance  corporation  or  association  of  another  state  or  coun- 
try which  is  not,  at  the  time  of  such  transfer  or  reinsurance  au- 
thorized by  law  to  do  insurance  business  in  this  state,  is  guilty 
of  a  misdemeanor. 

Derivation:     Penal  Code,  §  577g,  added  L.  ,1892,  oh.  692,  S  1. 

§  1197.  Misconduct  of  officers  and  agents  of  co-operative  in- 
surance companies. 

Any  officer,  agent  or  representative  of  a  corporation,  associa- 
tion, or  society  doing  a  life  or  casualty  insurance  business  or  both, 
upon  the  co-operative  or  assessment  plan,  who: 

1.  Neglects  or  refuses  to  perform  any  duty  required  of  him  by 
law;  or, 

2.  Intentionally  makes  any  false  or  fraudulent  statement  or  re- 
port; or, 

3.  Refuses  to  permit  the  superintendent  of  insurance  or  any  ex- 
aminer duly  authorized  by  him  for  the  purpose,  to  make  an  exami- 
nation of  the  condition  and  business,  books,  papers  and  vouchers  of 
any  such  corporation,  association  or  society ;  or, 

4.  Thirty  days  after  any  such  corporation  has  been  notified  by 
the  superintendent  of  insurance  to  designate  some  person  residing 
in  the  same  city,  village  or  town  where  the  principal  busineea 
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office  within  the  state  of  such  corporation,  is  located,  as  a  person 
upon  whom  service  of  legal  proceiis  and  papers  may  be  made,  at 
provided  by  law,  collects  any  money  or  issues  any  certihcate  in  car- 
rying on  such  business,  during  the  failure  of  such  corporation 
to  designate  such  person;  or, 

5.  Being  within  this  state  the  agent  or  representative  of  any 
such  corporation,  association  or  society,  which  has  neglected  or  re- 
fused to  comply  witn  any  duty  imposed  upon  it  by  law,  or  which 
has  failed  or  neglected  to  procure  from  the  superintendent  of  in- 
surance the  certificate  of  authority  to  transact  business  within 
this  state  as  provided  by  law,  acts  as  such  agent,  during  such 
period  of  default, 

is  guilty  of  a  misdemeanor. 

Derivatian:     Penal  Code,  §  577h,  added  L.  1892,  ch.  692,  §  1. 

§  1198.  Acts  of  agents  of  fire  or  marine  insurance  corpora- 
tion, organized  in  other  countries,  after  revocation  of  certificate. 

Any  agent  of  a  fire  or  marine  insurance  corporation,  incorpor- 
ated by  or  existing  under  the  government  or  laws  of  another 
country  than  the  United  States,  and  doing  business  in  this  state, 
who  issues  any  new  policy  of  insurance  after  having  been  notiiied 
by  the  superintendent  of  insurance  that  the  certificate  of  such 
corporation  to  do  business  within  this  state  has  been  revoked,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  577i,  added  L.  1892,  ch.  692,  §  1. 

§  1199.  Acting  for  foreign  insurance  corporation  which  has 
not  designated  superintendent  of  insurance  as  attorney. 

Any  person  acting  for  himself  or  for  others,  who  solicits  or 
procures,  or  aids  in  the  solicitation  or  procurement  of  policies  or 
certificates  of  insurance  from,  or  adjusts  losses  or  in  any  manner 
aids  the  transaction  of  any  business  for,  any  foreign  insurance 
corporation,  which  has  not  executed  and  filed  in  the  office  of  the 
superintendent  of  insurance,  a  written  appointment  of  the  super- 
intendent to  be  the  true  and  lawful  attorney  of  such  corporation 
in  and  for  this  state,  upon  whom  all  lawful  process  in  any  action 
or  proceeding  against  the  corporation  may  be  served,  is  guilty  of 
a  misdemeanor.  (Amended  by  L.  1913,  ch.  50,  in  effect  Sept. 
1,  1913.) 

Derivation:   Penal  Code,  §  577j,  added  L.  1892,  ch.  692,  §  1. 
Burgess  v.  Jackson  (1897),  18  App.  Dlv.  296,  46  N.  Y.  Supp.  326. 
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§  1200.  Receiving  rebates  on  life  insurance;  privileges  of 
witnesses  in  investigations  relating  thereto. 

Any  person  knowingly  receiving  any  rebate  or  allowance  or  de- 
duction from  any  premium,  or  any  valuable  thing,  special  favor 
or  advantage  whatever,  as  an  inducement  to  take  any  policy  of 
life  insurance,  not  specified  in  the  policy  is  guilty  of  a  misde- 
meanor. 

No  person  shall  be  excused  from  attending  and  testifying,  or 
producing  any  books,  papers  or  other  documents  before  any  court 
or  magistrate,  upon  any  investigation,  proceeding  or  trial,  for 
a  violation  of  any  of  the  provisions  of  this  section,  upon  the  ground 
or  for  the  reason  that  the  testimony  or  evidence,  documentary  or 
otherwise,  required  of  him  may  tend  to  convict  him  of  a  crime  or 
to  subject  him  to  a  penalty  or  forfeiture;  but  no  person  shall  be 
prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or  on 
account  of  any  transaction,  matter  or  thing  concerning  which  he 
may  so  testify  or  produce  evidence,  documentary  or  otherwise,  and 
no  testimony  so  given  or  produced  shall  be  received  against  him 
upon  any  criminal  investigation  or  proceeding. 

Derivation:  Penal  Code,  §  577k,  added  L.  1906,  eh.  231,  {  1,  and 
amended  L.  1907,  ch.  741,  §  1. 

§  1201.  Destroying  property  insured. 

A  person  who,  with  intent  to  defraud  or  prejudice  the  insurer 
thereof,  wilfully  bums,  or  in  any  manner  injures  or  destroys 
property  not  included  or  described  in  section  fifteen  hundred  and 
six,  which  is  insured  at  the  time  against  loss  or  damage  by  fire  or 
by  any  other  casualty,  under  such  circumstances  that  the  offense 
is  not  arson  in  any  of  its  degrees,  is  punishable  by  imprisonment 
for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

Derivation:     Penal  Code,  §  578. 

§  1202.  Presenting  false  proofs  of  loss  in  support  of  claim 
upon  policy  of  insurance. 

A  person  who  knowing  it  to  be  such : 

1.  Presents,  or  causes  to  be  presented,  a  false  or  fraudulent 
claim,  or  any  proof  in  support  of  such  a  claim,  for  the  payment  of 
a  loss  upon  a  contract  of  insurance;  or, 

2.  Prepares,  makee  or  subscribee  a  false  or  fraudulent  aocount, 
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oertificsate,  affidavit  or  proof  of  loss,  or  other  document  or  writing, 
■with  intent  that  the  same  may  be  presented  or  used  in  support  of 
such  a  claim. 

Is  punishable  by  imprisonment  for  not  more  than  five  years,  or 
by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment. 

Derivation:     Penal  Code,  i  579,  as  amended  L.  1882,  ch.  384,  §  1. 

People  T.  Vaughan  (1897),  19  Misc.  298,  42  N.  Y.  Supp.  95t),  11  N.  Y.  Or. 
388;  People  t.  Spiegel  (1894),  75  Hun,  162,  26  N.  Y.  Supp.  1041. 

§  1203.     Issue  or  circulation  of  false  literature. 

Any  insurance  corporation,  or  any  officer,  director  or  agent 
thereof  who  shall  issue  or  circulate  or  cause  or  permit  to  be  issued 
or  circulated  in  this  state  any  illustration,  circular  or  statement 
indicating  that  such  corporation  can  transact  in  this  state  any 
business  of  a  character  other  than  that  which  it  is  authorized  to 
transact  under  the  certificate  of  authority  issued  to  it  by  the  su- 
perintendent of  insurance,  shall  be  guilty  of  a  misdemeanor,  and 
the  superintendent  of  insurance  shall  revoke  the  certificate  of  au- 
thority of  the  corporation  or  agent  on  a  conviction  for  so  offend- 
ing.    (Added  by  L.  1913,  ck  483,  in  effect  Sept.  1,  1913.) 
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ARTICLE  114. 

IHTOXICATION. 

SBonoif  1220.  Intoxication  as  a  defense. 

1221.  Intoxication  in  a  public  place. 

§  1220.  Intoxication  as  a  defense. 

JtsTo  act  committed  by  a  person  while  in  a  state  of  voluntary 
intoxication,  shall  be  deemed  less  criminal  by  reason  of  his  hav- 
ing been  in  such  condition.  But  whenever  the  actual  existence 
of  any  particular  purpose,  motive  or  intent  is  a  necessary  element 
to  constitute  a  particular  species  or  degree  of  crime,  the  jury  may 
take  into  consideration  the  fact  that  the  accused  was  intoxicated  at 
the  time,  in  determining  the  purpose,  motive  or  intent  with  which 
he  committed  the  act. 

Derivation:     Penal  Code,  §  22. 

People  V.  Eastwood  (1856),  3  Park,  25,  14  N.  Y.  562;  People  v.  Rogers 
(1858),  18  N.  Y.  9;  Kenny  v.  People  (1865),  31  N.  Y.  330,  27  How.  Pr.  202, 
18  Abb.  Pr.  91;  Eeal  v.  People  (1870),  42  N.  Y.  270;  Flanigan  v.  People 
(1881),  86  N.  Y.  554,  40  Am.  Eep.  556;  People  v.  Burns  (1884),  33  Hun, 
296,  2  N.  Y.  Cr.  415;  People  v.  Mills  (1885),  98  N.  Y.  176,  3  N.  Y.  Cr.  187; 
People  T.  Fish  (1890),  125  N.  Y.  136;  People  v.  Leonard!  (1894),  143  N.  Y. 
365;  People  v.  Corey  (1895),  148  N.  Y.  476,  12  N.  Y.  Cr.  151;  Felska  y. 
EaUroad  Co.  (1897),  152  N.  Y.  340;  People  v.  Martin  (1898),  33  App.  Div. 
282,  53  N.  Y.  Supp.  745;  People  v.  Gaynor  (1898),  33  App.  Div.  98,  53  N. 
Y.  Supp.  86;  People  v.  Krist  (1901),  168  N.  Y.  19,  15  N".  Y.  Cr.  542;  People 
V.  Kent  (1903),  41  Misc.  193,  83  N.  Y.  Supp.  948,  17  N.  Y.  Cr.  461;  People 
V.  Pekarz  (1906),  185  N.  Y.  480,  20  N.  Y.  Cr.  169;  People  v.  Koerner  (1907), 
117  App.  Div.  49,  102  N.  Y.  Supp.  93,  20  N.  Y.  Cr.  526;  see  also  People  v. 
Batting,  49  How.  Pr.  392;  People  v.  Hammill,  2  Park,  223;  Lonergan  v. 
People,  6  Park,  209,  50  Barb.  266,  34  How.  Pr.  390;  O'Brien  v.  People,  48 
Barb.  274;  People  v.  Williams,  43  Cal.  344;  State  v.  Trivaa,  32  La.  Ann. 
1086,  36  Am.  Eep.  293;  United  States  v.  Drew,  5  Mason,  28;  State  v.  Mc- 
Gonigal,  5  Harring,  510. 

§  1221.  Intoxication  in  a  public  place. 

Any  person  intoxicated  in  a  public  place  may  be  arrested  with- 
out warrant  while  so  intoxicated,  and  be  taken  before  a  magis- 
trate having  jurisdiction  for  examination  on  a  charge  of  public 
intoxication.  If  such  charge  is  sustained  the  court  or  magistrate 
ehall: 
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1.  Release  sucli  person  on  probation  for  a  period  not  exceed- 
ing one  year,  and  may  in  addition  impose  a  fine  not  exceeding 
ten  dollars  payable  in  instalments  as  tbe  court  may  direct;  or, 

2.  Impose  upon  sucii  person  a  fine  not  exceeding  ten  dollars, 
or  a  sentence  of  imprisonment  not  exceeding  six  months,  or  both 
such  fine  and  imprisonment;  or, 

3.  Cause  such  person  to  be  committed  to  a  hospital  and  indus- 
trial colony  as  provided  in  subdivision  two  of  section  one  hundred 
and  thirty-nine-a  of  the  general  municipal  law. 

Provided  that,  whenever  in  any  city  a  board  of  inebriety  shall 
have  certified  in  writing  to  the  mayor  of  such  city  that  the  hos- 
pital and  industrial  colony  of  said  board  is  ready  to  receive 
inmates,  and  notwithstanding  any  other  provision  of  law,  the 
court  or  magistrates  having  jurisdiction,  shall: 

a.  Dismiss  the  complaint  upon  the  receipt  of  a  written  request 
for  release  from  a  person  arrested  for  public  intoxication  and 
upon  the  receipt  of  a  report  from  a  probation  officer  of  the  board 
of  inebriety  as  provided  in  subdivision  one  of  section  one  hundred 
and  thirty-nine-a  of  the  general  municipal  law;  or, 

b.  Issue  warrant  for  the  arrest  of  such  person  released  pur- 
suant to  the  provisions  of  subdivision  one  of  section  one  hundred 
and  thirty-nine-a  of  the  general  municipal  law,  and  make  such 
disposition  of  the  case  as  is  authorized  in  the  subsequent  pro- 
visions of  this  section ;  or, 

c.  Eelease  such  person,  under  the  supervision  of  a  probation 
officer  appointed  by  the  board  of  inebriety,  for  a  period  not  ex- 
ceeding one  year  and  upon  such  conditions  as  the  court  may  im- 
pose. Upon  violation  of  any  of  these  conditions  the  probationer 
may  be  arrested  on  a  warrant  issued  by  the  president  or  secretary 
of  the  board  of  inebriety  and  brought  before  the  court.  The  court 
may,  thereupon,  impose  sentence  upon  such  probationer  as  pro- 
vided in  the  subsequent  provisions  of  this  section  and  shall  do  so 
if  the  probationer  has  been  released  under  supervision  two  or 
more  times  and  has  twice  violated  the  conditions  of  his  release ;  or, 

d.  Release  such  person  on  probation  as  in  the  next  preceding 
subdivision  of  this  section,  and  in  addition  impose  a  fine  not  ex- 
ceeding twenty-five  dollars.  Such  fine  may  be  paid  in  instal- 
ments in  such  amounts  and  at  such  times  as  the  court  may  deter- 
mine and  shall  be  paid  to  the  board  of  inebriety  in  such  manner 
as  said  board  may  direct.  Upon  failure  to  pay  sudh  fine  as  di- 
i^cted,  the  probationer  may  be  arrested  and  brought  before  tihe 
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court  as  provided  in  the  next  preceding  subdivision  of  this  sec- 
tion. The  court  may,  thereupon,  impose  sentence  upon  such 
probationer  as  provided  in  the  subsequent  provisions  of  this  sec- 
tion and  shall  do  so  if  the  probaitioner  has  been  released  two  or 
more  times  with  an  added  fine  imposed  and  has  twice  failed  to  pay 
the  fine.  All  fines  and  portions  of  fines  so  collected  shall  be  re- 
ported to  the  court  by  which  such  fine  was  imposed ;  or, 

e.  Commit  such  person  to  the  custody  of  the  board  of  inebriety 
on  an  indeterminate  sentence,  for  a  period  not  exceeding  six 
months,  provided  such  person  has  not  been  previously  committed 
to  the  custody  of  such  board,  and  provided  he  has  been  previously 
arrested  for  public  intoxication  two  or  more  times  within  the 
twelve  months  next  preceding;  or, 

f.  Commit  such  person  to  the  custody  of  the  board  of  inebriety 
on  an  indeterminate  sentence,  for  a  period  of  not  less  than  six 
months  nor  more  than  one  year,  provided  such  person  has  pre- 
viously been  committed  to  such  board ;  or, 

g.  Commit  such  person  to  the  custody  of  the  board  of  inebriety 
on  an  indeterminate  sentence,  for  a  period  of  not  less  than  one 
year  nor  more  than  three  years,  provided  such  person  has  been 
previously  committed  two  or  more  times  to  such  board ;  or, 

h.  Commit  such  person  to  a  penitentiary  for  a  period  of  not 
less  than  one  year  nor  more  than  three  years,  provided  such  per- 
son has  previously  been  committed  to  the  board  of  inebriety  and 
the  board  has  applied  to  the  court  to  be  released  from  the  care 
and  custody  of  such  person  as  provided  in  subdivision  five  of 
section  one  hundred  and  thirty-nine-a  of  the  general  municipal 
law.  The  provisions  of  section  twelve  hundred  and  twenty-one 
shall  not  apply  to  the  city  of  New  York.  (Amended  by  L.  1911, 
ch.  700,  in  eifeot  July  19,  1911.) 

Derivation:  Liquor  Tax  Law,  L.  1896,  ch.  112,  I  40,  in  part,  as  amended 
L.  1897,  ch.  312,  §  28.    For  remainder  of  section,  see  S  1912,  post. 
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ARTICLE  116. 

JURIES  AND  JTTRORS. 

SBonoir  1230.  Defimition  of  juror. 

1231.  Misconduct  of  o£Scers  at  drawing  of  jurors  and  the  formation 

of  a  jury. 

1232.  False  certificate  as  to  jurors  in  New  York  city  or  Kings  county. 

1233.  False  swearing  perjury  in  New  York  county. 

1234.  Misconduct  as  to  trial  jurors  in  Kings  county. 

1235.  Misconduct  by  trial  jurors  in  New  York  county. 

1236.  Punishment  for  giving  false  information  as  to  juror  or  sup- 

pressing notice  to  attend,  in  Kings  county. 

1237.  Grand  juror  acting  after  challenge  has  been  allowed. 

§  1230.  Definition  of  juror. 

The  word  "  juror "  as  used  in  section  twelve  hundred  and 
thirty-one  of  this  article,  includes  a  talesman,  and  extends  to 
jurors  in  all  courts,  whether  of  record  or  not  of  record,  and  in 
special  proceedings,  and  before  any  officer  authorized  to  impanel 
a  jury  in  any  case  or  proceeding. 

Derivation:     Penal  Code,  §  81. 

§  1231.  Misconduct  of  officers  at  drawing  of  jurors  and  the 
formation  of  a  jury. 

A  person  authorized  by  law  to  assist  at  the  drawing  or  im- 
paneling of  grand  or  trial  jurons  to  attend  a  court,  or  a  term  of 
a  court,  or  to  try  any  cause  or  issue,  or  to  assist  in  the  formation 
of  a  jury,  who: 

1.  Designedly  puts,  or  consents  to  the  putting,  upon  a  list  of 
jurors  as  having  been  drawn,  any  name  which  was  not  lawfully 
drawn  for  that  purpose;  or, 

2.  Designedly  omits  to  place  on  such  a  list  any  name  which  was 
lawfully  drawn;  or, 

3.  Designedly  signs  or  certifies  a  list  of  such  jurors  as  having 
been  drawn  which  was  not  lawfully  drawn;  or, 

4.  Designedly  withdraws  from  the  box,  or  other  reoeptable  for 
the  ballots  containing  the  names  of  such  jurors,  any  paper  or 
ballot  lawfully  placed  or  belonging  there  and  containing  the  name 
of  a  juror,  or  omits  to  place  in  such  box  or  receptacle  any  name 
lawfully  drawn  or  designated,  or  places  in  such  box  or  reoepitade 
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a  paper  or  ballot  containing  the  name  of  a  person  not  lawfully 
drawn  anti  designated  as  a  juror;  or, 

5.  In  the  drawing  of  such  jurors,  does  any  act  which  is  unfair, 
partial  or  improper  in  any  other  respect ;  or, 

6.  Violates  any  of  the  provisions  of  sections  eleven  hundred 
and  sixty-three,  eleven  hundred  and  sixty-four,  or  eleven  hundred 
and  sixty-five  of  the  code  of  civil  procedure, 

Is  guilty  of  a  misdemeanor. 

I>eTivatioji:     Penal  Code,  §  76,  as  amended  L.  1905,  eh.  692,  |  1. 

§  1232.  False  certificate  as  to  jurors  in  New  York  city  or 
Kings  county. 

A  physician,  who  knowingly  gives  a  false  certificate,  or  makes 
a  false  representation,  for  the  purpose  of  enabling  or  assisting 
a  person,  to  be  discharged,  excused  or  exempted  from  service, 
aa  a  trial  juror  in  the  city  and  county  of  New  York,  or  in  the 
county  of  Kings,  is  guilty  of  a  misdemeanor. 

Derivation:     Code  of  Civil  Proc,  §§  1120,  11^1. 

§  1233.  False  swearing,  perjury  in  New  York  county. 

In  New  York  county  a  person,  who  swears  falsely  in  an  affi- 
davit, or  testifies  falsely  upon  an  inquiry,  made  as  prescribed 
in  article  seventeen  of  the  judiciary  law,  is  guilty  of  perjury, 
in  a  case  where  falsely  swearing,  in  an  affidavit.  Used  upon  a 
motion  in  a  civil  action,  or  falsely  testifying,  upon  the  trial  of 
an  issue  of  fact  in  such  an  action,  would  constitute  that  crime. 

Derivation:     Code  of  Civil  Proc,  §  1125. 

§  1234.  Misconduct  as  to  trial  jurors  in  Kings  county. 

If  the  commissioner  of  jurors  in  Kings  county,  or  either  of 
his  assistants,  or  a  clerk  or  other  person,  employed  by  him,  cor^ 
ruptily  and  without  sufficient  cause,  omits  the  name  of  a  person, 
duly  drawn,  from  a  panel  of  trial  jurors,  or  the  ballot,  contain- 
ing the  name  of  such  a  person,  from  either  of  the  boxes  prescribed 
in  article  eighteen  of  the  judiciary  law;  or,  directly  or  indirectly, 
receives  a  fee,  reward,  compensation,  or  advantage,  in  considera- 
tion of,  or  as  an  inducement  to  such  an  omission;  he  is  guilty 
of  a  felony,  and  shall,  on  conviction,  be  punished  by  imprison- 
ment in  a  state  prison,  for  a  term  not  less  than  two,  nor  more 
than  five  jean, 
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A  wilful  omission  by  the  oommissioner  of  jurors  in  Kingf> 
county,  of  a  duty  required  of  him  by  article  eighteen  of  the 
judiciary  law,  other  than  that  specified  in  this  section,  is  a  mish 
demeanor. 

Perivation:     Code  of  Civil  Proc,  §§  1168-1159. 


§  1235.  Misconduct  by  trial  jurors  in  New  York  county. 

1.  A  person  wbo  gives,  pays,  promises,  or  offers,  money,  or  any 
other  thing,  to  the  oommissioner  of  jurors,  the  sheriff,  the  county 
derk,  or  other  clerk  of  a  court;  or  to  the  deputy  of,  or  a  person 
employed  by,  the  county  clerk  or  other  clerk  of  a  court;  or  to  an 
officer,  messenger,  or  other  person,  employed  by  the  sheriff,  or  the 
commissioner  of  jurors;  for  the  purpose  of  enabling  or  assisting 
himself,  or  any  other  person,  named  or  drawn  as  a  trai  juror,  to 
evade,  or  to  be  discharged,  exempted,  or  excused  from  service;  or 
who  knowingly  makes  a  false  statement  or  representation,  to  a 
judge,  the  commissioner  of  jurors,  or  a  member  of  the  board  of 
enforcement  of  jury  fines,  for  such  a  purpose;  or  who  knowingly 
retains,  conceals,  suppresses,  or  wilfully  destroys,  a  notice  to  at- 
tend, before  the  commissioner  of  jurors,  or  at  a  term  of  a  court, 
or  any  other  paper,  relating  to  the  liability  to  serve,  or  service,  as 
a  trial  juror,  left  at  the  residence  or  place  of  business  of  another, 
who  has  been  named  or  drawn  as  a  trial  juror,  is  guilty  of  a  mis- 
demeanor. The  district  attorney  must  prosecute  for  each  offense, 
specified  in  this  section,  which  comes  to  his  knowledge. 

2.  In  New  York  county  any  person  who  takes  money,  or  any 
other  thing,  as  a  gift,  bribe,  or  payment,  for  the  purpose  of  en- 
abling or  assisting  a  person,  named  or  drawn  as  a  trial  juror,  to 
evade,  or  to  be  discharged,  exempted  or  excused  from  jury  duty; 
or  who  wilfully  and  knowingly  prevents  or  hinders  the  execution 
of  any  provision  of  article  seventeen  of  the  judiciary  law,  is  guilty 
of  a  misdemeanor. 

3.  A  person,  named  or  drawn  as  a  trial  juror  in  New  York 
county,  to  whom  an  offer  or  suggestion  to  procure  his  discharge, 
exemption,  or  excuse  from  jury  duty,  for  or  in  consideration  of  a 
corrupt  inducement  or  reward,  is  made  by  any  person,  and  who 
fails,  within  twenty-four  hours  thereafter,  to  inform  the  oonunis- 
eioner  of  jurors  thereof,  is  guilty  of  a  misdemeanor. 

OeriTation:     Code  of  Civil  Proc,  SS  1122-1124. 
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§  1236.  Punishment  for  giving  false  information  as  to  juror 
or  suppressing  notice  to  attend,  in  Kings  county. 

A  person,  to  whom  application  is  made,  within  the  county  of 
Kings,  by  an  assessor,  or  by  the  commissioner  of  jurors,  or  either 
of  his  assistants,  for  information,  as  to  a  fact,  upon  which  the 
liability  of  himself,  or  any  other  person,  to  serve  as  a  trial  juror, 
depends,  and  who  refuses  to  give  information  relating  thereto, 
■which  he  can  give,  or  knowingly  gives  false  information  relating 
thereto ;  or  a  person  who  knowingly  makes  to  an  assessor,  or  to 
the  commissioner  of  jurors,  or  a  person  acting  by  his  authority, 
a  false  representation  as  to  the  identity,  residence,  or  any  other 
matter,  relating  to  a  juror,  duly  drawn,  and  placed  on  a  panel 
to  be  notified ;  or  who  knowingly  retains,  conceals,  suppresses,  or 
wilfully  destroys,  a  notice  to  attend,  left  at  the  residence  or  place 
of  business  of  another,  who  has  been  drawn  as  a  trial  juror,  is 
guilty  of  a  misdemeanor. 

Derivation:     Code  of  Civil  Proc,  §  1160. 

§  1237.  Grand  juror  acting  after  challenge  has  been  allowed. 

A  grand  juror  who,  with  knowledge  that  a  challenge,  interposed 
against  him  by  a  defendant,  has  been  allowed,  is  present  at  or 
takes  part  or  attempts  to  take  part  in  the  consideration  of  the 
charge  against  the  defendant  who  interposed  the  challenge,  or  the 
deliberations  of  the  grand  jury  thereon,  is  guilty  of  a  misde- 
meanor. 

Derivation:     Penal  Code,  {   144. 
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ARTICLE  118. 

KIDNAPPING. 

Section  1250.  Kidnapping  defined. 

1251.  Indictment  for  kidnapping,  where  triable. 

1252.  Consent  of  Kidnapped  person. 

1253.  Selling  services  of  person  kidnapped. 

1254.  Removing  from  this   state  persons  held  to  aervioe  in  another 

state. 

1255.  Penalty  imposed  on  judicial  officers. 

§   1250    Kidnapping  defined. 
A  person  who  wilfully: 

1.  Seizes,  confines,  inveigles,  or  kidnaps  another,  with  intent  to 
cause  him,  without  authority  of  law,  to  be  secretly  confined  or 
imprisoned  within  this  state,  or  to  be  sent  out  of  the  state,  or  to  be 
sold  as  a  slave,  or  in  any  way  held  to  service  or  kept  or  detained, 
against  his  will ;  or, 

2.  Leads,  takes,  entices  away,  or  detains  a  child  under  the  age 
of  sixteen  years,  with  intent  to  keep  or  conceal  it  from  its  parents, 
guardian,  or  rther  person  having  the  lawful  care  or  control  thereof, 
or  to  extort  or  obtain  money  or  reward  for  the  return  or  disposi- 
tion of  the  child,  or  with  intent  to  steal  any  article  about  or  on  the 
person  of  the  child ;  or, 

3.  Abducts,  entices,  or  by  force  or  fraud  unlawfully  takes,  or 
carries  away  another,  at  or  from  a  place  without  the  state,  or  pro- 
cures, advises,  aids  or  abets  such  an  abduction,  enticing,  taking, 
or  carrying  away,  and  afterwards  sends,  brings,  has  or  keeps  such 
person,  or  causes  him  to  be  kept  or  secreted  within  this  state, 

Is  guilty  of  kidnapping,  which  is  a  felony  and  is  punishable,  if 
a  parent  of  the  person  kidnapped,  by  imprisonmen-t  for  not  more 
than  ten  years  and,  if  a  person  other  than  a  parent  of  the  person 
kidnapped,  by  imprisonment  for  not  less  than  ten  years  nor  more 
than  fifty  years.     (Amended  by  L.  1909,  eh.  246;  L.  1911,  oh. 

625,  in  effect  Sept.  1,  1911.) 

Derivation:  Penal  Code,  §  211(2),  as  amended  L.  1888,  ch.  146,  §  3; 
Penal  Code,  §  211  (3),  as  amended  L.  1907,  ch.  683,  !  1. 

Hadden  t  People  (1862),  25  N.  Y.  373;  Kauflman  y.  People  (1877),  11 
Hun,  82;  People  v.  Navagh  (1886),  4  N.  Y.  Cr.  289,  41  Hun,  188;  People  v. 
De  Leon  (1888),  109  N.  Y.  228,  4  Am.  St.  Rep.  444,  aff'g  47  Hun,  308;  Peo- 
ple V  Fltzpatrlck  (1890),  57  Hun,  459,  10  N.  Y.  Supp.  629,  8  N.  Y.  Cr.  81; 
People  V.  Camp  (1893),  139  N.  Y.  87,  afl'g  66  Hun,  631,  21  N  Y.  Supp.  741; 
Matter  of  Marceau  (1900),  32  Misc.  217.  66  N.  Y.  Supp.  717;   People  v. 
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Panyko  (1902),  71  App.  Div.  324,  75  N.  Y.  Supp.  945;  see  also  People  v. 
Brunnell,  18  How.  Pr.  443;  Carpenter  v.  People,  8  Barb.  603;  Mandeville  v. 
Guernsey,  51  Barb.  99;  People  v.  Tinsdale,  10  Abb.  Pr.  (N.  S.)  374;  Moody  v. 
People,  20  111.  315;  State  v.  Eollins,  8  N.  H.  550;  Nutt  v.  State,  19  Tex.  340; 
Manes  v.  State,  20  Tex.  38;  United  States  v.  Anearola,  1  Fed.  676,  17  Blatchf. 
423 ;  Com.  v.  Brooks,  9  Gray,  299. 

§  1250-a.  Enticing  inmates  from  public  institutions. 

Any  person  who  shall  entice  away  or  assist  to  escape  an  inmate 
of  any  public  charitable  institution  or  custodial  asylum  or  institu- 
tion for  the  feeble-minded,  idiots,  epileptics  or  insane,  or  a  reform- 
atory or  reform  school,  or  knowing  such  person  to  be  such  inmate 
promises  to  provide  a  home  for  or  to  pay  for  the  service  of  or  to 
marry  such  inmate,  or  who  shall  keep  or  harbor  any  such  inmate 
for  the  purposes  above  mentioned  without  the  consent  or  approval 
of  the  board  of  managers  of  the  institution  in  which  such  inmate 
was  kept,  shall  be  guilty  of  a  misdemeanor.  (Added  by  L.  1916, 
ch.  320,  in  effect  April  26,  1916.) 

§  1251.  Indictment  for  kidnapping,  where  triable. 

An  indictment  for  kidnapping  may  be  tried  either  in  the  county 
in  which  the  offense  was  committed,  or  in  any  county  through  or 
in  which  the  person  kidnapped  or  confined  was  taken  or  kept, 
while  under  confinement  or  restraint. 

Derivation:    Penal  Code,  §  212. 

§  1252.  Consent  of  kidnapped  person. 

Upon  a  trial  for  a  violation  of  this  article,  the  consent  thereto 
of  the  person  kidnapped  or  confined  shall  not  be  a  defense,  unless 
it  appears  satisfactorily  to  the  jury  that  such  person  was  above  the 
age  of  twelve  years,  and  that  the  consent  was  not  extorted  by 
threats  or  duress. 

Derivation:   Penal  Code,  §  213. 

People  V.  De  Leon  (1888),  109  N.  Y.  228,  8  N.  Y.  Cr.  78,  aff'g  47  Hun,  308. 

§  1253.  Selling  services  of  person  kidnapped. 

A  person  who,  within  this  state  or  elsewhere,  sells  or  in  any 
manner  transfers,  for  any  term,  the  services  or  labor  of  any  person 
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who  has  been  forcibly  taken,  inveigled,  or  kidnapped  in  or  from 
this  state,  is  punishable  by  imprisonment  in  a  state  prison  not 
exceeding  ten  years. 

Derivation:    Penal  Code,  §  214. 

§  1254.  Removing  from  this  state  persons  held  to  service  in 
another  state. 

A  person  claiming  that  he  or  another  is  entitled  to  the  services 

of  a  person  alleged  to  be  held  to  labor  or  service  in  a  state  or 

territory  of  the  United  States  vrho,  except  as  authorized  by  special 

statute,  takes,  or  removes,  or  wilfully  does  any  act  tending  towards 

removing  from  this  state  any  such  person,  is  guilty  of  felony, 

punishable  by  imprisonment  in  the  state  prison  not  exceeding  ten 

years,  and  by  a  penalty  of  five  hundred  dollars,  recoverable  in  a 

civil  action  by  the  party  aggrieved. 
Derivation:    Penal  Code,  §  215. 

§  1255.  Penalty  imposed  on  judicial  officers. 

A  .I'udge,  or  other  public  officer  of  this  state  who  grants  or  issues 

any  warrant,  certificate  or  other  process,  in  any  proceeding  for 

the  removal  from  this  state  of  any  person  claimed  as  held  to  labor 

or  service  in  a  state  or  territory  of  the  United  States,  except  in 

pursuance  of  the  statutes  of  this  state,  is  guilty  of  a  misdemeanor ; 

and  in  addition  to  the  punishment  therefor  prescribed  by  law,  he 

forfeits  five  hundred  dollars  to  the  party  aggrieved,  recoverable 

in  a  civil  action. 

Derivation:    Penal  Code,  §  216. 
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ARTICLE  120. 

LABOB. 

Section  1270.  Refusal  to  admit  inspector  to  mines,  tunnels,  and  quarries; 
failure  to  comply  with  requirements  of  inspector. 

1271.  Hours  of  labor  to  be  required. 

1272.  Payment  of  wages. 

1273.  Failure  to  furnish  seats  for  female  employees.  [Repealed.] 

1274.  No  fees  to  be  charged  for  services  rendered  by  free  public 

employment  bureaus. 

1275.  Violations  of  provisions  of  labor  law;   the  industrial  code; 

the  rules  and  regulations  of  the  industrial  board  of  the 
department  of  labor;  orders  of  the  commissioner  of  labor. 

1276.  Negligently  furnishing  insecure  scaffolding. 

1277.  Neglect  to  complete  or  plank  floors  of  buildings  constructed 

in  cities. 

1278.  Fraudulent  representaton  in  labor  organizations. 

§  1270.  Refusal  to  admit  inspector  to  mines,  tunnels,  and 
quarries;  failure  to  comply  with  requirements  of  inspector. 
A  person: 

1.  Refusing  to  admit  the  commissioner  of  labor,  or  any  person 
authorized  by  him,  to  a  mine,  tunnel  or  quarry,  and  to  each  and 
every  part  thereof,  for  the  purpose  of  examination  and  inspec- 
tion; or, 

2.  IN'eglecting  or  refusing  to  comply  with  the  provisions  of 
article  nine  of  the  labor  law  upon  written  notice  of  the  com- 
missioner of  labor, 

Is  guilty  of  misdemeanor,  and  upon  conviction  therefor  shall 
be  punished  by  a  fine  of  not  less  than  fifty  dollars,  or  by  imprison- 
ment for  not  less  than  thirty  days. 

Derivation:  Penal  Code,  §  384g,  added  L.  1897,  ch.  416,  |  3,  and 
amended  L.  1906,  ch.  521,  §  1. 

§  1271.  Hours  of  labor  to  be  required. 

Any  person  or  corporation : 

1.  Who,  contracting  with  the  state  or  a  municipal  corporation, 
shall  require  more  than  eight  hours  work  for  a  day's  labor ;  or, 

2.  Who  shall  require  more  than  ten  hours  labor,  including 
one-half  hour  for  dinner,  to  be  performed  within  twelve  con- 
secutive hours,  by  the  employees  of  a  street  surface  and  elevated 
railway  owned  or  operated  by  corporations  whose  main  line  of 
travel  or  routes  lie  principally  within  the  corporate  limits  of  oitlee 
of  more  than  one  hundred  thousand  inhabitants;  or, 
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3.  Who  shall  require  the  employees  of  a  corporation  owning 
or  operating  a  brickyard  to  work  contrary  to  the  requirementa 
of  section  five  of  the  labor  law ;  or, 

4.  Who  shall  require  or  permit  any  employee  engaged  in  or 
ooimected  with  the  movement  of  any  train  of  a  corporation  operat- 
ing a  line  of  railroad  of  thirty  miles  in  length,  or  over,  in  whole 
or  in  part  within  this  state,  to  remain  on  duty  more  than,  sixteen 
consecutive  hours ;  or  to  require  or  permit  any  such  employee  who 
has  been  on  duty  sixteen  consecutive  hours  to  go  on  duty  without 
having  had  at  least  ten  hours  off  duty;  or  to  require  or  permit 
any  such  employee  who  has  been  on  duty  sixteen  hours  in  the 
aggregate  in  any  twenty-four  hour  period,  to  continue  on  duty 
or  to  go  on  duty  without  having  had  at  least  eight  hours  off  duty 
within  such  twenty-four  hour  period;  except  when  by  casualty 
occurring  after  such  employee  has  started  on  his  trip,  or  by 
unknown  casualty  occurring  before  he  started  on  his  trip,  and 
except  when  by  accident  or  unexpected  delay  of  trains  scheduled 
to  make  connection  with  the  train  on  which  such  employee  is  serv- 
ing, he  is  prevented  from  reaching  his  terminal ; 

Is  guilty  of  a  misdemeanor,  and  on  conviction  therefor  shall 
be  punished  by  a  fine  of  not  less  than  five  hundred  nor  more  than 
one  thousand  dollars  for  each  offense.  (Amended  by  L.  1916, 
ch.  151,  in  effect  April  7,  1916.) 

Derivation:  Penal  Code,  §  384h,  added  L.  1897,  ch.  416,  {  3;  amended  L. 
1907,  ch.  506,  5  1- 

People  V.  Orange  County  Eoad  Construction  Co.  (1903),  175  N.  Y.  84, 
17  N.  Y.  Cr.  14,  rev'g  73  App.  Div.  580,  77  N.  Y.  Supp.  16,  afif'g  37  Misc.  341, 
75  N.  Y.  Supp.  510,  16  N.  Y.  Cr.  318;  People  ex  rel.  Cossey  v.  Grout  (1904), 
179  N.  Y.  422;  People  v.  Williams  (1907),  189  N.  Y.  131,  a£F'g  116  App. 
Div.  379,  100  N.  Y.  Supp.  337,  101  N.  Y.  Supp.  562,  51  Misc.  385;  see  also 
Street  v.  Varney,  etc.,  Co.,  61  L.  R.  A.  154;  Greenwich  v.  Carroll,  125  Fed.  128. 

§  1272.    [Am'd,  1909.J    Payment  of  w,ages. 

A  corporation  or  joint  stock  association  or  person  carrying  on 
the  business  thereof,  by  lease  or  otherwise,  who  does  not  pay  the 
■wages  of  all  its  employees  in  accordance  with  the  provisions  of 
the  labor  law,  is  guilty  of  a  misdemeanor,  and  upon  conviction 
therefor,  shall  be  fined  not  less  than  one  hundred  nor  more  than 
ton  thousand  dollars  for  each  offense.     An  indictment  of  a  person 
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or  corporation  operating  a  steam  surface  railroad  for  an  offenae 
specified  in  this  section  may  be  found  and  tried  in  any  county 
T?ithin  the  state  in  which  such  railroad  ran  at  the  time  of  suoih 

offense. 
Derivation:     Penal  Code,  §  384i,  added  L.  1897,  eh.  416,  §  3.  Am'd  by  L. 
1909,  eh.  205.     In  effect  April  17,  1909. 

People  V.  Schermerhorn   (1908),  59  Misc.  U9,  112  N.  Y.  Supp.  222. 

§  1273.  Failure  to  furnish  seats  for  female  employees. 
(Eepealed  by  L.  1913,  eh.  349,  in  effect  April  22,  1913.) 

DeriTation:  Penal  Code,  §  384j,  added  L.  1897,  ch.  416,  §  3. 

§  1274.  No  fees  to  be  charged  for  services  rendered  by  free 
public  employment  bureaus. 

A  person  connected  with  or  employed  in  a  free  public  employ- 
ment bureau,  who  shall  charge  or  receive  directly  or  indirectly 
any  fee  or  compensation  from  any  person  applying  to  such  bureau 
for  help  or  employment,  is  guilty  of  a  misdemeanor. 

DeriTation:  Penal  Code,  §  384k,  added  L.  1897,  ch.  416,  §  3. 

§  1275.  Violations  of  provisions  of  labor  law;  the  industrial 
code;  the  rules  and  regulations  of  the  industrial  board  of  the 
department  of  labor;  orders  of  the  commissioner  of  labor. 

Any  person  who  violates  or  does  not  comply  with  any  provision 
of  the  labor  law,  any  provision  of  the  industrial  code,  any  rule  or 
regulation  of  the  industrial  board  of  the  department  of  labor,  or 
any  lawful  order  of  the  commissioner  of  labor;  and  any  person 
who  knowingly  makes  a  false  statement  in  or  in  relation  to  any 
application  made  for  an  employment  certificate  as  to  any  matter 
required  by  article  six  and  eleven  of  the  labor  law  to  appear  in 
any  affidavit,  record,  transcript  or  certificate  therein  provided  for, 
is  guilty  of  a  misdemeanor  and  upon  conviction  shall  be  punished, 
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except  as  in  this  chapter  otherwise  provided,  for  a  first  offense 

by  a  fine  of  not  less  than  twenty  nor  more  than  fifty  dollars ;  for 

a  second  offense  by  a  fine  of  not  less  than  fifty  nor  more  than  two 

hundred  and  fifty  dollars,  or  by  imprisonment  for  not  more  than 

thirty  days  or  by  both  such  fin©  and  imprisonment;  for  a  third 

offense  by  a  fine  of  not  less  than   two  hundred   fifty   dollars, 

or  by  imprisonment  for  not  more  than  sixty  days,  or  by  both  such 

fine  and  imprisonment.     (Amended  by  L.  1911,  ch.  749;  L.  1912, 

ch.  383;  L.  1913,  ch.  349,  in  effect  April  22,  1913.) 

Derivation:  Penal  Code.  §  3S41,  added  L.  1897,  eh.  416;  amended  L. 
1903,  ch.  380,  §  1;  L.  1907,  ch.  506,  §  2. 

People  V.  Orange  Co.  Eoad  Const.  Co.  (1903),  175  N.  Y.  94,  rev'g  73  App. 
Div.  581,  77  N.  Y.  Supp.  16,  aff'g  37  Misc.  341,  75  N.  Y.  Supp.  510;  People  t. 
Lochner  (1904),  177  N.  Y.  145,  aflf'g  73  App.  Div.  120,  76  N.  Y.  Supp.  396; 
Gallenkamp  v.  Garvin  Machine  Co.  (1904),  91  App.  Div.  147,  86  N.  Y.  Supp. 
378;  Sitts  v.  Waiontha  Knitting  Co.-  (1904),  94  App.  Div.  45,  87  N.  Y.  Supp. 
911;  People  V.  Williams  (1906),  51  Misc.  385,  100  N.  Y.  Supp.  337;  People 
V.  Williams  (1907),  189  N.  Y.  131,  aff'g  116  App.  Div.  379,  100  N.  Y.  Supp. 
510;  Graves  v.  Stickley  Co.  (1908),  125  App.  Div.  136,  109  N.  Y.  Supp.  266. 

§  1276.  Negligently  furnishing  insecure  scaffolding. 

A  person  or  corporation  employing  or  directing  another  to  do 
or  perform  any  labor  in  the  erection,  repairing,  altering  or  paint- 
ing, any  house,  building  or  structure  within  this  state,  who  know- 
ingly or  negligently  furnishes  or  erects  or  causes  to  be  furnished 
or  erected  for  the  performance  of  such  labor,  unsafe,  unsuitable 
or  improper  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances;  or  who  hinders  or  obstructs  any  ofiicer  detailed  to 
inspect  the  same,  destroys  or  defaces  any  notice  posted  thereon, 
or  permits  the  use  thereof  after  the  same  has  been  declared  unsafe 
by  such  officer  contrary  to  the  provisions  of  article  two  of  the 
labor  law,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  447a,  added  L.  1893,  ch.  692,  §  2;  amended 
L.  1897,  ch.  416,  {  1. 

Wingert  ▼.  Krakauer  (1902),  76  App.  Div.  34,  78  N.  Y.  Supp.  064. 
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§  1277.  Neglect  to  complete  or  plank  floors  of  buildings  con- 
structed in  cities. 

A  person,  constructing  a  building  in  a  city,  as  owner  or  con- 
tractor, who  violates  the  provisions  of  article  two  of  the  labor 
law,  relating  to  the  oompleting  or  laying  of  floors,  or  the  plank- 
ing of  such  floors  or  tiers  of  beams  as  the  work  of  construction 
progresses,  is  guilty  of  a  misdemeanor,  and  upon  conviction  there- 
for shall  be  punished  by  a  fine  for  each  offense  of  not  less  than 
twenty-five  nor  more  than  two  hundred  dollars. 

Derivation:     Penal  Code,  §  447c,  added  L.  1897,  ch.  416,  |  2. 

§  1278.  Fraudulent  representation  in  labor  organizations. 

Any  person  who  represents  himself  or  herself  to  be  a  mem- 
ber of,  or  who  claims  to  represent  a  labor  organization  which 
does  not  exist  within  the  state,  at  the  time  of  such  repreeenta- 
tiom,  or  iwho  has  in  his  or  her  possession  a  credeaitial,  certifi- 
cate or  letter  of  introduction  bearing  a  fraudulent  seal,  or  bearing 
the  seal  of  a  labor  organization  which  has  ceased  to  exist,  and  does 
not  exist  at  the  time  of  such  representation,  and  attempts  to  gain 
admission  by  the  use  of  said  credential,  certificate  or  letter  of 
introduction,  as  a  member  of  any  convention,  or  meeting  of  repre- 
sentatives of  labor  organizations  of  the  state,  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  shall  be  punishable  by  a 
fine  of  not  less  than  twenty  dollars  nor  more  than  fifty  dollars, 
and  imprisonment  for  not  less  than  ten  days  nor  more  than  thirty 
days  in  the  jail  of  the  county  wherein  such  conviction  is  had,  or 
by  both  such  fine  and  imprisonment. 

Derivation:   X>.  1898,  ch.  671. 
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ARTICLE  ISX. 
i.ARCEirr. 

faonoN  1290.  Larceny  defined. 

1291.  Severance  of  fixture  from  realty,  larceny. 

1292.  Completed  unissued  instruments,  property. 

1293.  Obtaining  money  or  property  by  fraudulent  dr«ft. 
1293a.  Unauthorized  use  of  vehicles. 

1293b.  Obtaining  property  or  credit  by  use  of  false  statement*. 

1294.  Grand  larceny  in  first  degree. 

1295.  Grand  larceny  in  first  degree;  how  punished. 

1296.  Grand  larceny  in  second  degree. 

1297.  Grand  larceny  in  second)  degree ;  how  punishedl. 
129a  Petit  larceny  defined. 

1299.  Petit  larceny  a  misdemeanor. 

1300.  Appropriating  lost  property. 

1301.  Bringing  stolen  goods  into  state,  larceny. 

1302.  Conversion  of  property  heldi  in  trust  or  by  virtue  of  ofiioe,  lar- 

ceny; how  punished. 

1303.  Value  oi  stolen  evidence  of  debt,  how  asx^rtained. 

1304.  Value  of  stolen  passage  ticket,  how  ascertained. 

1305.  Value  of  other  stolen  articlesi,  how  ascertained! 
1309.  Claim  of  title  a  ground  of  defense. 

1307.  Intent  to  restore  property  no  defense. 

1308.  Buying  or  receiving  stolen  or  wrongfully  acquired  property. 

1309.  Averment  and  proof  of  conviction  of  principal  not  necessary. 

1310.  Conversion  of  materials  furnished;  to  a  person  for  purpose  of 

being  manufactured. 

1311.  Custody  in  trust  of  funds  for  purchase  of  certain  real  property. 
1312!.  Misappropriation  of  funds  held  in  trust  for  certain  real  property. 
1313.  Assisting   misappropriations   of  trust  funds  for  certain   real 

property  sales. 

§  1290.  Larceny  defined. 

A  person  who,  with  the  intent  to  deprive  or  defraud  the  true 
owner  of  his  property,  or  of  the  use  and  benefit  thereof,  or  to 
appropriate  the  same  to  the  use  of  the  taker,  or  of  any  other 
person: 

1.  Takes  from  the  possession  of  the  true  owner,  or  of  any 
other  person;  or  obtains  from  such  possession  by  color  or  aid  of 
fraudulent  or  false  representation  or  pretense,  or  of  any  false 
token  or  writing;  or  secretes,  withholds,  or  appropriates  to  his 
own  use,  or  that  of  any  person  o^hev  than  the  true  owner,  any 
money,  personal  property,  thing  in  action,  evidence  of  debt  or 
contract,  or  article  of  value  of  any  kind;  or, 

2.  Having  in  his  possession,  custody,  or  control,  as  a  bailee, 
servant,  attorney,  agent,  derk,  trustee,  or  officer  of  any  person, 
aaeodation,  or  corporation,  or  as  a  public  officer,  or  as  a  person 
authoirized  by  agreement,  or  by  competent  authority,  to  hold  or 
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take  such  possession,  custody,  or  control,  any  money,  property, 
evidence  of  debt  or  contract,  article  of  value  of  any  nature,  or 
thing  in  action  or  possession,  appropriates  the  same  to  his  owa 
use,  or  that  of  any  other  person  other  than  the  true  owner  or 
person  entitled  to  the  benefit  thereof, 

Steaik  such  property,  and  is  gtiilty  of  larceny. 

Hereafter  it  shall  not  be  a  defense  to  a  prosecution  for  larceny, 
or  for  an  attempt  or  for  conspiracy  to  commit  the  same,  or  for 
being  accessory  thereto,  that  the  purpose  for  which  the  owner  was 
induced  by  color  or  aid  of  fraudulent  or  false  representation  or 
pretense,  or  of  any  false  token  or  writing,  to  part  with  his  property 
or  the  possession  thereof  was  illegal,  immoral  or  unworthy. 

Derivation:     Penal  Code,  §  528,  as  amended  L.  1907,  ch.  581,  §  I. 

Ranney  v.  People  (1860),  22  N.  Y.  417;  Thomas  v.  People  (1866),  34  N.  Y. 
352;  Wilson  v.  People  (1868),  39  N.  Y.  459;  People  v.  McDonald  (1870),  43 
N.  Y.  61;  People  v.  Cole  (1870),  43  N.  Y.  508;  Knickerbocker  v.  People 
(1870),  43  N.  Y.  177,  afl'g  57  Barb.  365;  People  v.  McDonald  (1870),  43  N. 
Y.  61;  McCord  v.  People  (1871),  46  N.  Y.  470;  Harrison  v.  People  (1872), 
50  N.  Y.  518;  Smith  v.  People  (1873),  53  N.  Y.  Ill;  Bielsehofsky  v.  People 
(1874),  3  Hun,  40;  Hildebrand  v.  People  (1874),  56  N.  Y.  394,  aff'd  1  Hun, 
10,  3  Th.  &  C.  82;  Weyman  v.  People  (1875),  4  Hun,  511,  62  N.  Y.  623;  Mc- 
Court  V.  People  (1876),  64  N.  Y.  583;  Abrams  v.  People  (1876),  6  hun,  491; 
Loomis  V.  People  (1876),  67  N.  Y.  322;  Poote  v.  People  (1877).  17  Hun, 
218;  Macino  v.  People  (1877),  12  Hun,  127;  Phelps  v.  People  (1878),  72  N. 
Y.  334;  Zink  v.  People  (1879),  77  N.  Y.  114,  33  Am.  Rep.  589,  6  Abb.  N.  C. 
427,  rev'g  16  Hun,  396;  Goldstein  v.  People  (1880),  82  N.  Y.  235;  People  ex 
rel.  Phelps  v.  Oyer  &  Terminer  (1880),  83  N.  Y.  449;  Mullaly  v.  People 
(1881),  86  N.  Y.  365,  369;  Shipply  v.  People  (1881),  86  N.  Y.  375,  40  Am. 
Rep.  551,  aff'g  12  W.  Dig.  239,  24  Hun,  655;  Watson  v.  People  (1882),  87  N. 
Y.  565,  aff'g  26  Hun,  76;  People  v.  Blanchard  (1882),  90  N.  Y.  319;  People 
V.  Tweed  (1882),  1  N.  Y.  Cr.  97;  Justices,  etc.,  v.  People  ex  rel.  Hendersoa 
(1882),  90  N.  Y.  12,  43  Am.  Rep.  135,  rev'g  26  Hun,  537;  People  v.  Wood- 
ward (1883),  31  Hun,  57,  2  N.  Y.  Cr.  32,  51  Am.  Rep.  312;  Thome  v.  Turck 
(1883),  94  N.  Y.  95;  Bork  v.  People  (1883),  91  N.  Y.  5;  Webster  v.  People 
(1883),  92  N.  Y.  427;  People  v.  Baker  (1884),  96  N.  Y.  340;  People  v.  Moore 
(1886),  37  Hun,  84,  3  N.  Y.  Cr.  458;  People  v.  Grimm  (1885),  3  N.  Y.  Cr. 
317;  People  v.  Church  (1885),  3  N.  Y.  Cr.  57;  People  v.  Stevens  (1885),  38 
Hun,  62,  aff'd  109  N.  Y.  634;  People  v.  Ward  (1885),  3  N.  Y.  Cr.  483;  Peo- 
ple V.  Reavey  (1885),  4  N.  Y.  Cr.  1,  38  Hun,  418,  39  Hun,  364;  People  v. 
Church  (1885),  3  N.  Y.  Cr.  57,  1  How.  Pr.  (N.  S.)  369;  People  v.  Ward 
(1885),  3  N.  Y.  Cr.  483;  People  v.  Morse  (1885),  99  N.  Y.  662,  3  N  Y  Cr 
104,  321;  People  v.  Willett  (1886),  102  N.  Y.  252;  People  v.  Cruger  (1886)] 
.102  N.  Y.  610;  People  v.  McCallam  (1886),  103  N.  Y.  688;  People  v.  Civille 
(1887),  44  Hun,  497;  People  v.  Dumar  (1887),  106  N.  Y.  502-  People  t 
Dimick  (1887),  107  N.  Y.  14,  rev'g  5  N.  Y.  Cr.  185;  People  v.  Dui^r  (1887)i 
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106  N.  Y.  507;  Benedict  v.  Williams  (1888),  48  Hun,  123;  Soltau  v.  Gerdau 
(1888),  48  Hun,  537,  1  N.  Y.  Supp.  163,  aflf'd  119  N.  Y.  380;  People  v.  PoUoek 
(1889), 51  Hun,  613,4  N.  Y.  Supp.  297 ;  People  v.  Bliveh  (1889), 112N.  Y.  87; 
Peoplev.  Dunn  (1889),  53  Hun,  381,  6N.  Y.  Supp.  805,  7  N.  Y.  Cr.  185;  People 
T.  Brien  (1889),  53  Hun,  496,  6  N.  Y.  Supp.  198,  7  N.  Y.  Cr.  166;  People  v. 
Eice  (1891),  13  N.  Y.  Supp.  161,  aff'd  128  N.  Y.  649;  People  v.  Bosworth 
(1892),  64  Hun,  72,  19  N.  Y.  Supp.  114;  People  v.  Sherman  (1892),  133  N. 
Y.  349,  aff'g  10  N.  Y.  Cr.  53;  People  v.  Gottschalk  (1892),  68  Hun,  64,  20 
N.  Y.  Supp.  777;  People  v.  Leland  (1893),  73  Hun,  162,  25  N.  Y.  Supp.  943; 
People  V.  Pinckney  (1893),  67  Hun,  428,  22  N.  Y.  Supp.  118;  People  v.  Law- 
rence (1893),  137  N.  Y.  517,  rev'g  66  Hun,  574,  21  N.  Y.  Supp.  818;  People 
T.  Hall  (1893),  74  Hun,  96,  26  N.  Y.  Supp.  403;  People  v.  Evana  (1893),  69 
Hun,  222,  23  N.  Y.  Supp.  717;  People  v.  Jetferey  (1894),  82  Hun,  409,  31  N. 
Y.  Supp.  267;  People  v.  Hughes  (1895),  91  Hun,  354,  36  N.  Y.  Supp.  493,  11 
N.  Y.  Cr.  154;  People  v.  Hurlburt  (1895),  92  Hun,  46,  36  N.  Y.  Supp.  867; 
People  V.  Hendrickson  (1897),  12  N.  Y.  Cr.  321,  46  N.  Y.  Supp.  402;  People 
V.  Dorthy  (1897),  20  App.  Div.  308,  46  N.  Y.  Supp.  970,  156  N.  Y.  237;  Peo- 
ple V.  Peckens  (1897),  153  N.  Y.  593,  aff'g  12  App.  Div.  626,  43  N.  Y.  Supp. 
1160;  People  v.  Gaynor  (1898),  33  App.  Div.  102,  53  N.  Y.  Supp.  86; 
People  V.  Hazard  (1898),  28  App.  Div.  304,  50  N.  Y.  Supp.  1023,  aff'd  158 
N.  Y.  727;  Moss  v.  Cohen  (1899),  158  N.  Y.  240;  People  v.  Moran  (1899),  43 
App.  Div.  155,  59  N.  Y.  Supp.  312;  People  v.  Lovejoy  (1899),  37  App.  Div. 
52,  55  N.  Y.  Supp.  543,  13  N.  Y.  Cr.  413;  People  v.  Livingstone  (1900),  47 
App.  Div.  283,  62  N.  Y.  Supp.  9,  14  N.  Y.  Cr.  422;  Matter  of  Dempsey  (1900), 
32  Misc.  178,  65  N.  Y.  Supp.  722,  15  N.  Y.  Cr.  90;  People  v.  Lammerta 
(1900),  164  N.  Y.  144,  15  N.  Y.  Cr.  162,  aff'd  51  App.  Div.  618,  64  N.  Y. 
Supp.  1145;  People  v.  Mitchell  (1900),  49  App.  Div.  531,  63  N.  Y.  Supp.  522, 
14  N.  Y.  Cr.  539,  aff'd  168  N.  Y.  604;  People  v.  Miller  (1901),  169  N.  Y. 
339,  rev'g  64  App.  Div.  450,  72  N.  Y.  Supp.  253;  People  v.  Seldner  (1901),  62 
App.  Div.  361,  71  N.  Y.  Supp.  35;  People  v.  Wheeler  (1901),  169  N.  Y.  487; 
People  V.  Paine  (1901),  35  Misc.  763,  72  N.  Y.  Supp.  3,  16  N.  Y.  Cr.  60; 
People  V.  Monroe  (1901),  64  App.  Div.  130,  71  N.  Y.  Supp.  803, 
16  N.  Y.  Cr.  8;  People  v.  Hart  (1901),  35  Misc.  182,  71  N.  Y. 
Supp.  492,  15  N.  Y.  Cr.  483;  People  v.  Miller  (1901),  169  N. 
Y.  339,  88  Am.  St.  Rep.  546,  99  N.  Y.  Supp.  1005,  rev'g  64 
App.  Div.  450;  People  ex  rel.  Albert  v.  Pool  (1902),  77  App.  Div.  148,  78 
N.  Y.  Supp.  1026;  People  v.  Whitman  (1902),  72  App.  Div.  90,  76  N.  Y. 
Supp.  211,  16  N.  Y.  Cr.  463;  People  v.  Dilcher  (1902),  38  Misc.  89,  16  N.  Y. 
Cr.  548,  77  N.  Y.  Supp.  108;  People  v.  Stein  (1903),  80  App.  Div.  358,  80 
N.  Y.  Supp.  847;  People  v.  Rothstein  (1903),  42  Misc.  123,  85  N.  Y.  Supp. 
1076,  18  N.  Y.  Cr.  448;  People  ex  rel.  Sandman  v.  Brush  (1903),  41  Misc. 
66,  83  N.  Y.  Supp.  607;  People  v.  Walker  (1903),  85  App.  Div.  560,  83  N.  Y. 
Supp.  372;  People  ex  rel.  Murphy  v.  Crane  (1903),  80  App.  Div.  202,  80  N. 
Y.  Supp.  408;  People  ex  rel.  Lacina  v.  Lavin  (1903),  41  Misc.  53,  83  N.  Y. 
Supp.  630,  17  N.  Y.  Cr.  378;  People  v.  Thomas  (1903),  83  App.  Div.  226,  82 
N.  Y.  Supp.  215;  People  v.  Ammon  (1904),  92  App.  Div.  205,  87  N.  Y.  Supp. 
358;  People  v.  Putnam  (1904),  90  App.  Div.  125,  85  N.  Y.  Supp.  1056,  18 
N.  Y.  Or.  104;  People  v.  Fletcher  (1905).  110  App.  Div.  231,  97  N.  Y.  Supp. 
fl2;  People  V.  Kellog  (1905),  105  App.  Div.  605,  94  N.  Y.  Supp.  617;  People  v. 
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Kellogg  (1906),  105  App.  Div.  605,  94  N.  Y.  Supp.  617;  People  v.  Hart  (1908), 
114  App.  DiT.  9,  99  N.  Y.  Supp.  758;  Grathwohl  v.  N.  Y.  C.  t  H.  K.  R.  R. 
Co.  (1906),  116  App.  Div.  176,  101  N.  Y.  Supp.  667;  People  v.  Huggins 
(1906),  110  App.  Div.  613,  97  N.  Y.  Supp.  62;  People  ex  rel.  Perkins  v. 
Kellogg  (1905),  105  App.  Div.  505,  94  N.  Y.  Supp.  617;  People  v.  Hart  (1906), 
114  App.  Div.  480,  100  N.  Y.  Supp.  160,  20  N.  Y.  Cr.  302;  People  v.  Reias 
(1906),  114  App.  Div.  431,  99  N.  Y.  Supp.  1002;  People  v.  Snyder  (1906), 
110  App.  Div.  699,  97  N.  Y.  Supp.  469;  People  v.  Koller  (1906),  U6  App. 
Div.  173,  101  N.  Y.  Supp.  518;  People  v.  Eaton  (1907),  122  App.  Div.  706, 
107  N.  Y.  Supp.  849;  People  v.  Klock  (1907),  55  Misc.  46,  106  N.  Y.  Supp. 
267;  Lewis  v.  Shaw  (1907),  122  App.  Div.  96,  106  N.  Y.  Supp.  1012;  Matter 
of  Greene  (1907),  121  App.  Div.  693,  106  N.  Y.  Supp.  425;  People  v.  Gluck 
(1907),  188  N.  Y.  167;  People  v.  Burnham  (1907),  119  App.  Div.  302,  104 
N.  Y.  Supp.  725,  21  N.  Y.  Cr.  192;  People  ex  rel.  Perkins  v.  Moss  (1907),  187 
N.  Y.  410,  20  N.  Y.  Cr.  578;  People  v.  Sattekau  (1907),  120  App.  Div.  42; 
People  V.  Nefif  (1908),  191  N.  Y.  210,  122  App.  Div.  135,  106  N.  Y.  Supp.  747; 
People  V.  Gallagher  (1908),  58  Misc.  514,  111  N.  Y.  Supp.  473;  Matthews  & 
Co.  V.  Employer's  Liability  Assur.  Corp.  (1908),  127  App.  Div.  196;  see  also 
People  V.  Bough,  16  N.  Y.  St.  18;  People  v.  Bradley,  4  Park,  245;  Butler  v. 
Maynard,  11  Wend.  552;  Crocheron's  Case,  1  City  Hall  Eec.  177;  Ellis  v. 
People,  21  How.  Pr.  359;  People  v.  Griffin,  38  How.  Pr.  475;  Healy's  Case, 
4  City  Hall  Rec.  36;  People  v.  Herman,  45  N.  Y.  175;  People  v.  Keepers,  13 
N.  Y.  St.  357;  Linnenden'a  Case,  1  City  Hall  Rec.  30;  People  v.  Loomis,  4 
Den.  380;  People  v.  McGarren,  17  Wend.  460;  Phelps'  Case,  49  How.  Pr.  440; 
Eeff  V.  People,  2  Park,  139;  People  v.  Sanborn,  14  N.  Y.  St.  129;  People  v. 
Schuyler,  6  Cow.  572;  People  v.  Stetson,  4  Barb.  151;  People  v. 
Tompkins,  1  Park,  238;  Ward  v.  People,  3  Hill,  395;  People  v.  Williams, 
4  Hill,  9;  Wood  v.  State,  48  Ala.  161,  17  Am.  Rep.  31;  People  v.  Cheong 
Foon  Ark,  61  Cal.  527;  Malaohi  v.  State  (Ala.),  42  Alb.  L.  J.  381; 
People  V.  Rae,  66  Cal.  423,  60  Am.  Rep.  102;  People  v.  Jaurez,  28  Cal.  380; 
People  V.  Jersey,  18  Cal.  337;  People  v.  Howard  (Cal.),  67  Pac.  148;  Murphy 
V.  People,  104  111.  528;  State  v.  Doe,  79  Ind.  9,  41  Am.  Rep.  599;  Lefler  v. 
State,  153  Ind.  82,  45  L.  R.  A.  424;  Com.  v.  Hazelwood.  84  Ky.  681;  Com.  v. 
Barry,  124  Mass.  325;  State  v.  Harriman,  75  Me.  562,  46  Am.  Rep.  423; 
State  v.  Mitchener,  98  N.  C.  689;  Cunningham  v.  State,  61  N.  J.  L.  67;  State 
v.  Davis,  38  N.  J.  L.  176,  20  Am.  Rep.  367;  State  v.  Lyman,  26  Ohio  St  400, 
20  Am.  Rep.  772;  Wilson  v.  State,  18  Tex.  App.  270,  51  Am.  Rep.  311; 
Cunningham  v.  State,  27  Tex.  App.  479;  State  v.  Crowley,  41  Wis.  271;  Peo- 
ple V.  Aitta,  28  Week.  Dig.  326;  Delk  v.  State,  60  Am.  Rep.  46;  Queen  v. 
Kenny,  20  Eng.  Rep.  366;  People  v.  Burton,  16  Week.  Dig.  195;  Reg.  v. 
Flowers,  16  Cox  Cr.  Cas.  33,  37  Eng.  Rep.  797;  State  v.  Powell,  4  L.  R.  A. 
291;  People  v.  Wiggins,  16  Week.  Dig.  141;  Reg.  v.  Flatman,  21  Alb.  L.  J. 
404,  418;  Mayor  v.  Meigs,  1  McArthur,  53,  29  Am.  Rep.  578;  State  v.  Brown, 
9  Baxt.  53,  40  Am.  Rep.  81 ;  StaLe  v.  Yates,  37  Alb.  L.  J.  232;  Reg.  v.  Archer, 
6  Cox  Cr.  Cas.  518;  Com.  v.  Morrill,  8  Cush.  571;  Reg.  v.  Goodhall,  Russ.  & 
Ryan^  461;  Reg.  v.  Jennison,  2  Cox  Cr.  Cas.  158;  Reg.  v.  Bates,  3  Cox  Cr. 
201;  West's  Case,  1  D.  &  B.  575;  Reg.  v.  Ashwell,  15  Cox  Cr.  Caa.  1,  37 
Eng.  Rep.  767,  7  Crim.  L.  Mag.  485,  16  Q.  B.  Div.  190,  33  Alb.  L.  J.  68;  Reg. 
V.  HoUis,  15  Cox  Cr.  345,  36  Eng.  Rep.  556;  Defrese  v.  State,  3  Heisk.  53,  8 
Am.  Rep.  1 ;  Reg.  v.  Buokmaster,  12  Cox  Cr.  Cas.  339. 
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§  1291.  Severance  of  fixture  from  realty,  larceny. 

All  the  provisions  of  this  article  apply  to  cases  where  the  thing 
taken  is  a  fixture  or  part  of  the  realty,  or  any  growing  tree,  plant, 
or  produce,  and  is  severed  at  the  time  of  the  taking,  in  the  same 
manner  as  if  the  thing  had  been  severed  by  another  person  at  a 

previous  time. 

Derivation:     Penal  Code,  §  537. 

Arone  v.  Launders  (1904),  43  Misc.  138,  88  N.  Y.  Supp.  259;  People  v. 
Wanzer  (1904),  43  Misc.  136,  88  N.  Y.  Supp.  281;  Vroom  v.  Tilly  (1906), 
184  N.  Y.  168,  aff'g  99  App.  Div.  516,  91  N.  Y.  Supp.  51,  and  also  28  Eng. 
Bep.  127;  People  v.  Gallagher  (1908),  58  Misc.  515,  111  N.  Y.  Supp.  473; 
People  V.  Morrison  (1908),  124  App.  Div.  10,  108  N.  Y.  Supp.  262. 

§  1292.  Completed  unissued  instruments,  property. 

All  the  provisions  of  this  article,  and  sections  four  hundred  and 
forty-two  and  nine  hundred  and  forty-seven  of  this  chapter  apply 
to  cases  where  the  property  taken  is  an  instrument  for  the  pay- 
ment of  money,  an  evidence  of  debt,  a  public  security,  or  a  passage 
ticket,  completed  and  ready  to  be  issued  or  delivered,  although 
the  same  has  never  been  issued  or  delivered  by  the  maker  thereof 

to  any  person  as  a  purchaser  or  owner. 

DeriTatiom:     Penal  Code,  §  536. 

Phelps  V.  People  (1878),  49  How.  Pr.  437,  72  N.  Y.  334;  People  v.  Stevens 

(1885),  38  Hun  62,  3  N.  Y.  Or.  586,  aff'd  109  N.  Y.  634;   People  v.  Ward 

(1885),  3  N.  Y.  Cr.  483;  People  v.  Fletcher   (1905),  110  App.  Div.  231,  234, 

97   N.   Y.  Supp.   62;    People  v.   Jackson,   8   Barb.   637;    People  v.   Wiley,    3 

Hill  194. 

§  1292-a.  Obtaining  money  by  fraudulent  check,  draft  or 
order;    ho-w  punished. 

Any  person  who,  with  intent  to  defraud,  shall  make  or  draw  or 
utter  or  deliver  any  check,  draft  or  order  for  the  payment  of  money 
upon  any  bank  or  other  depositary,  knowing  at  the  time  of  such 
making,  drawing,  uttering  or  delivering  that  the  maker  or  drawer 
has  not  sufficient  funds  in  or  credit  with  such  bank  or  other  depos- 
itary for  the  payment  of  such  check,  although  no  express  represen- 
tation is  made  in  reference  thereto,  shall  be  guilty  of  attempted 
larceny,  and  if  money  or  property  is  obtained  from  another  thereby 
is  guilty  of  larceny  and  punishable  accordingly. 

In  any  prosecution  under  this  section  as  against  the  maker  or 
drawer  thereof,  the  making,  drawing,  uttering  or  delivering  of 
a  check,  draft  or  order,  payment  of  which  is  refused  by  the  drawee 
because  of  lack  of  funds  or  credit,  shall  be  prima  facie  evidence  of 
intent  to  defraud  and  of  knowledge  of  insufficient  funds  in  or 
credit  with  such  bank  or  other  depositary,  unless  such  maker  or 
drawer  shall  have  paid  the  drawee  thereof  the  amount  due  thereon, 
together  with  interest  and  protest  fees,  within  ten  days  after 
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receiving  notice  that  sucli  check,  draft  or  order  has  not  been  paid 
by  the  drawee. 

The  word  "  credit,"  as  used  herein,  shall  be  construed  to  mean 
an  arrangement  or  understanding  with  the  bank  or  depositary  for 
the  payment  of  such  check,  draft  or  order.  (Added  by  L.  1918, 
ch.  314,  in  effect  Sept.  1,  1918.) 

§  1293.  Obtaining  property  by  fraudulent  order. 

A  person  who  wilfully,  with  intent  to  defraud,  by  color  or  aid 
of  an  order  for  the  delivery  of  property,  when  such  person  knows 
that  the  drawer  or  maker  thereof  is  not  entitled  to  order  the  deliv- 
ery of  the  property,  although  no  express  representation  is  made  in 
reference  thereto,  obtains  from  another  any  property,  is  guilty  of 
stealing  the  same  and  punishable  accordingly.  (Amended  by  L. 
1918,  ch.  314,  in  effect  Sept.  1,  1918.) 

Derivation:     Penal  Code,  §  529. 

Smith  V.  People  (1872),  47  N.  Y.  303;  Lesser  v.  People  (1878),  12  Hun 
670,  73  N.  Y.  78;  Poote  v.  People  (1879),  17  Hun  218;  People  v.  Cuyken- 
dall  (1885),  3  N.  Y.  Cr.  312;  Sieling  v.  Clark  (1896),  18  Misc.  465,  41  N.  Y. 
Supp.  982;  People  v.  Dileher  (1902),  38  Misc.  89,  77  N.  Y.  Supp.  108; 
People  V.  Whiteman  (1902),  72  App.  Div.  SO,  16  N.  Y.  Cr.  461,  76  N.  Y. 
Supp.  211;  People  v.  Putnam  (1904),  90  App.  Div.  125,  85  N.  Y.  Supp.  1056;  j 
People  V.  Lipp  (1906),  111  App.  Div.  504,  98  N.  Y.  Supp.  86;  People  v.' 
Huggins  (1906),  110  App.  Div.  613,  97  N.  Y.  Supp.  187,  20  Crim.  Eep.  257; 
Allen's  Case,  3  City  Hall  Eec.  118;  Deeosta's  Case,  1  City  Hall  Rec.  83. 

§  1293-a.  Unauthorized  use  of  vehicles. 

Any  chauffeur  or  othfer  person  who  without  the  consent  of  the 
owner  shall  take,  use,  operate  or  remove,  or  cause  to  be  taken,' 
used,  operated  or  removed  from  a  garage,  stable,  or  other  building 
or  place  or  from  any  place  or  locality  on  a  private  or  public  high- 
way, park,  parkway,  street,  lot,  field,  inclosure  or  space  an  automo-' 
bile  or  motor  vehicle,  and  operate  or  drive  or  cause  the  same  to 
be  operated  or  driven  for  his  own  profit,  use  or  purpose,  steals  the 
same  and  is  guilty  of  larceny  and  shall  be  punishable  accordingly. ' 
(Added  by  L.  1909,  ch.  514;  and  amended  by  L.  1910,  ch.  621,' 
in  effect  June  24,  1910.) 

§  1293-b.  Obtaining  property  or  credit  by  use  of  false 
statement. 

Any  person 

1.  Who  shall  knowingly  make  or  cause  to  be  made,  either 
directly  or  indirectly,  or  through  any  agency  whatsoever,  any  false 
statement  in  writing,  with  intent  that  it  shall  be  relied  upon,' 
respecting  the  financial  condition,  or  means  or  ability  to  pay,  of 
himself,  or  any  other  person,  firm  or  corporation,  in  whom  he  is 
interested,  or  for  whom  he  is  acting,  for  the  purpose  of  procuring 
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in  any  form  whatsoever,  either  the  delivery  of  personal  property, 
the  payment  of  cash,  the  making  of  a  loan  or  credit,  the  extension 
of  a  credit,  the  discount  of  an  account  receivable,  or  the  making, 
acceptance,  discount,  sale  or  indorsement  of  a  bill  of  exchange,  or 
promissory  note,  for  the  benefit  of  either  himself  or  of  such  person, 
firm  or  corporation ;  or 

2.  Who,  knowing  that  a  false  statement  in  writing  has  been 
made,  respecting  the  financial  condition  or  means  or  ability  to 
pay,  of  himself,  or  such  person,  firm  or  corporation  in  which  he  is 
interested,  or  for  whom  he  is  acting,  procures,  upon  the  faith 
thereof,  for  the  benefit  eitiher  of  himself,  or  of  such  person,  firm 
or  corporation,  either  or  any  of  the  things  of  benefit  mentioned  in 
subdivision  one  of  this  section ;  or 

3.  Who,  knowing  that  a  statement  in  writing  has  been  made, 
respecting  the  financial  condition  or  means  or  ability  to  pay  of 
himself  or  such  person,  firm  or  corporation,  in  which  he  is  inter- 
ested, or  for  whom  he  is  acting,  represents  on  a  later  day,  either 
orally  or  in  writing,  that  such  statement  theretofore  made,  if  then 
again  made  on  said  day,  would  be  then  true,  when  in  fact,  said 
statement  if  then  made  would  be  false,  and  procures  upon  the  faith 
thereof,  for  the  benefit  either  of  himself  or  of  such  person,  firm 
or  corporation,  either  or  any  of  the  things  of  benefit  mentioned  in 
subdivision  one  of  this  section. 

Shall  be  guilty  of  misdemeanor  and  punishable  by  imprison- 
ment for  not  more  than  one  year  or  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  both  fine  and  imprisonment.  (Added  by  L. 
1912,  ch.  340,  in  effect  Sept.  1,  1912.) 

§  1293-c.  Obtaining  property  or  the  use  of  property  by 
fraudulently  operating  a  slot  machine,  coin-box  telephone  or 
other  coin  receptacle. 

Any  person  who  shall  operate  or  cause  to  be  operated  or  who 
shall  attempt  to  operate  or  attempt  to  cause  to  be  operated  any 
automatic  vending  machine,  slot  machine,  coin-box  telephone  or 
other  receptacle  designed  to  receive  lawful  coin  of  the  United 
States  of  America  in  connection  with  the  sale,  use  or  enjoyment  of 
property  or  service,  by  means  of  a  slug  or  of  any  false,  counter- 
feited, mutilated  or  sweated  coin,  or  by  any  means,  method,  trick 
or  device  whatsoever  not  lawfully  authorized  by  the  owoer,  lessee 
or  licensee  of  such  machine,  coin-box  telephone  or  receptacle ;  or 
who  shall  take,  obtain  or  receive  from  or  in  connection  with  any 
automatic  vending  machine,  slot  machine,  coin-box  telephone  or 
other  receptacle  designed  to  receive  lawful  coin  of  the  United 
States  of  America  in  connection  with  the  sale,  use  or  enjoyment 
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of  property  or  service,  any  goods,  wares,  mercliandise,  gas,  electric 
current,  article  of  value,  or  the  use  or  enjoyment  of  any  telephone 
or  telegraph  facilities  or  service,  or  of  any  musical  instrument, 
phonograph  or  other  property,  without  depositing  in  and  surren- 
dering to  such  machine,  coin-box  telephone  or  receptacle  lawful 
coin  to  the  amount  required  therefor  by  the  owner,  lessee  or  licensee 
of  such  machine,  coin-box  telephone  or  receptacle,  shall  be  guilty 
of  a  misdemeanor  and  punishable  by  imprisonment  for  not  more 
than  six  months,  or  by  a  fine  of  not  more  than  two  hundred  and 
fifty  dollars,  or  by  both  fine  and  imprisonment,  (Added  by  L. 
1916,  ch.  367,  Sept.  1,  1916.) 

§  1294.  Grand  larceny  in  first  degree. 

A  person  is  guilty  of  grand  larceny  in  the  first  degree,  who 
steals,  or  unlawfully  obtains  or  appropriates,  in  any  manner  speci- 
fied in  this  article ; 

1.  Property  of  any  vaiue,  by  taking  the  same  from  the  person 
of  another  in  the  night  time ;   or, 

2.  Property  of  the  value  of  more  than  twenty-five  dollars,  by 
taking  the  same  in  the  night  time  from  any  dwelling-house,  vessel, 
or  railway  car ;   or, 

3.  Property  of  the  value  of  more  than  five  hundred  dollars,  in 
any  manner  whatever. 

Derivation:     Penal  Code,  §  530. 

Williams  v.  People  (1862),  24  N.  Y.  405;  Phelps  v.  People  (1878),  72 
N.  y.  334;  People  v.  McTameney  (1883),  13  Abb.  IST.  C.  56,  66  How.  Pr. 
73,  1  N.  Y.  Cr.  437;  People  v.  Bork  (1884),  31  Hun  360,  1  N.  Y.  Cr.  368,  91 
N.  Y.  5;  People  v.  Dunn  (1889),  7  N.  Y.  Cr.  174,  53  Hun  384,  6  N.  Y.  Supp. 
805;  People  v.  Frazier  (1901),  36  Misc.  280,  10  N.  Y.  Cr.  227,  73  N.  Y.  Supp. 
446;  People  v.  Putnam  (1904),  90  App.  Div.  127,  85  K  Y.  Supp.  1056,  18 
Crim.  Rep.  105;  People  v.  Snyder  (1906),  110  App.  Div.  699,  97  ISf.  Y.  Supp. 
469;  People  v.  Colmey  (1907),  117  App.  Div.  462,  102  N.  Y.  Supp.  714,  188 
N.  Y.  573;  People  ex  rel.  Perkins  v.  Moss  (1907),  187  N.  Y.  410,  aflf'g  113 
App.  Div.  329,  99  N.  Y.  Supp.  138,  20  Crim.  Rep.  75;  Higgins  v.  People,  7 
Iians.  110;  Rhodiban  v.  People,  5  Park.  395. 

§  1295.  Grand  larceny  in  first  degree;    how  punished. 

Grand  larceny  in  the  first  degree  is  punishable  by  imprisonment 
for  a  term,  not  exceeding  ten  years. 
Berivation:     Penal  Code,  §  533,  as  amended  L.  18'92,  oh.  662,  §  16. 

§  1296.  Grand  larceny  in  second  degree. 

A  person  is  guilty  of  grand  larceny  in  the  second  degree  who, 
under  circumstances  not  amounting  to  grand  larceny  in  the  first 
degree,  in  any  manner  specified  in  this  article,  steals  or  unlawfully 
obtains  or  appropriates: 
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1.  Property  of  the  value  of  more  than  fifty  dollars,  but  not 
exceeding  five  hundred  dollars,  in  any  manner  whatever ;  or, 

2.  Property  of  any  value,  by  taking  the  same  from  the  person 
of  another;  or, 

3.  A  record  of  a  court  or  officer,  or  a  writing,  instrument  or 
record  kept,  filed  or  deposited  according  to  law,  with,  or  in  keep- 
ing of  any,  public  office  or  officer.  (Subd.  1,  am'd  by  L.  1912,  ch. 
164;  in  effect  Sept.  1,  1912.) 

Derivation:     Penal  Code,  §  531. 

People  V.  Wiggins  (1883),  38  Hun,  418,  4  N.  Y.  Or.  1,  92  N.  Y.  656;  Peo- 
ple V.  McTameney  (1883),  13  Abb.  N.  C.  56,  65  How.  401,  1  N.  Y.  Cr.  437; 
People  V.  Carr  (1885),  3  N.  Y.  Cr.  578;  People  v.  Reavey  (1886),  38  Hun, 
418,  4  N.  Y.  Cr.  1,  39  Hun,  364;  People  v.  McCallam  (1886),  103  N.  Y.  589; 
People  V.  Moran  (1890),  123  N.  Y.  254,  8  N.  Y.  Cr.  105,  rev'g  54  Hun,  279, 
7  N.  Y.  Supp.  582;  People  v.  Frazier  (1901),  36  Misc.  280,  73  N.  Y.  Supp. 
446,  16  Crim.  Rep.  227;  People  v.  Stein  (1903),  80  App.  Div.  357,  80  N. 
Y.  Supp.  847;  People  v.  Mills  (1904),  178  N.  Y.  274,  18  Crim.  Rep.  279,  aflf'g 
91  App.  Div.  331,  86  N.  Y.  Supp.  529,  18  Crim.  Rep.  127;  People  v.  Fletcher 
(1905),  110  App.  Div.  231,  97  N.  Y.  Supp.  62,  19  Crim.  Rep.  564;  Grath- 
wohl  V.  N.  Y.  Central  &  H.  R.  R.  R.  Co.  (1906),  116  App.  Div.  176,  101  1,". 
Y.  Supp.  667;  People  v.  Reiss  (1906),  114  App.  Div.  431,  99  N.  Y.  Supp. 
1002;  People  v.  Roller  (1906),  116  App.  Div.  173,  101  N.  Y.  Supp.  518;  Peo- 
ple v.  Gluck  (1907),  188  N.  Y.  167;  People  v.  Madden  (1907),  120  App. 
Div.  338;  People  v.  Smilie  (1907),  118  App.  Div.  611,  103  N.  Y.  Supp.  348. 

§  1297.  Grand  larceny  in  second  degree;  how  punished. 

Grand  larceny  in  the  second  degree  is  punishable  by  imprison- 
ment for  a  term  not  exceeding  five  years. 

Derivation:     Penal  Code,  §  534,  as  amended  Ia  1892,  ch.  662,  §  17. 

People  V.  Kerns  (1896),  7  App.  Div.  534,  4^  N.  Y.  Suipp.  243;  People  v. 
Poucher  (1883),  30  Hun  577,  1  N".  Y.  Cr.  546. 

§  1298.  Petit  larceny  defined. 

Every  other  larceny  is  petit  larceny. 

Derivation:     Penal  Code,  §  532. 

Note. —  The  amendment  of  §  1296  by  L.  1912,  oh.  164,  increased  the  maxi- 
mum of  the  valiue  of  property  taken,  to  constitute  petit  larceny,  from.  $25  to 
$50.     The  following  cases  should  be  construed  in  aooordanoe  with  this  change. 

Justioes,  etc,  v.  People  (1882),  90  N.  Y.  13,  rev'g  26  Hun,  537;  People  v. 
Wihite  (1883),  1  N.  Y.  Or.  466;  People  v.  Smitlh  (1895),  86  Hun   486,  33  N. 
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T.  Supp.  989;  People  v.  Stein  (1903),  80  App.  Div.  357,  80  N.  Y.  Supp.  847; 
Matter  of  Bartholomew  (1905),  106  App.  Div.  371,  94  N.  Y.  Supp.  512; 
People  ex  rel.  Bidwell  v.  Pitts  (1906),  111  App.  Div.  319,  97  N.  Y.  Supp. 
509,  19  Grim.  Eep.  573. 

§   1299.    Petit  larceny  a  misdemeanor. 

Petit  larceny  is  a  misdemeanor. 

Derivation:     Penal  Code,  §  535. 

People  ex  rel.  Laughlin  v.  Finn  (1882),  87  N".  Y.  534;  People  v.  McTamo- 
ney  (1883),  66  How.  Pr.  70,  13  Abb.  N.  C.  55,  30  Hun,  505;  People  ex  rel. 
TuUy  v.  Fallon  (1902),  73  App.  Div.  471,  77  N.  Y.  Supp.  292;  People  ex 
rel.  Frank  v.  Davis  (1903),  80  App.  Div.  456,  80  N.  Y.  Supp.  872;  Hanlon  v. 
Ehrich  (1903),  80  App.  Div.  359,  80  N.  Y.  Supp.  692;  People  v.  Finuean 
(1903),  80  App.  Div.  407,  80  N.  Y.  Supp.  929,  17  Crim.  Kep.  254;  People 
V.  Stein  ( 1903 ) ,  80  App.  Div.  357,  80  N.  Y.  Supp.  847 ;  Cleveland  v.  Cromwell 
(1905),  110  App.  Div.  82,  96  N.  Y.  Supp.  475;  People  ex  rel.  Burns  v. 
Flaherty  (1906),  119  App.  Div.  462,  104  N.  Y.  Supp.  173,  21  Crim.  Rep. 
224;  People  ex  rel.  CosgriflF  v.  Craig  (1908),  60  Mise.  530;  Matter  of  Hal- 
lenbeck,  65  How.  Pr.  401,  30  Hun,  505,  1  N.  Y.  Cr.  437. 

§  1300.  Appropriating  lost   property, 

A  person,  who  finds  lost  property  under  circumstances  which 
give  him  knowledge  or  means  of  inquiry  as  to  the  true  owner, 
and  who  appropriates  such  property  to  his  own  use,  or  to  the 
use  of  another  person  who  is  not  entitled  thereto,  without  hav- 
ing first  made  every  reasonable  effo'it  to  find  the  owner  and  restore 
the  property  to  him,  is  guilty  of  larceny. 

Derivation:     Penal  Code,  §  539. 

Com.  V.  Titus,  116  Mass.  42,  17  Am.  Rep.  138,  140,  note;  People  v.  Katz,  3 
Park,  129;  People  v.  Swan,  1  Park,  9;  People  v.  Cogdell,  1  Hill,  94;  Bailey  v. 
State,  52  Ind.  462,  21  Am.  Rep.  182,  187;  People  v.  Anderson,  14  Johns.  294. 

§  1301.  Bringing  stolen  goods  into  state,  larceny. 

A  person,  who  having,  at  any  place  without  the  state,  stolen  the 
property  of  another,  or  received  such  property,  knowing  it  to  have 
been  stolen,  brings  the  same  into  this  state,  may  be  convicted  and 
punished  in  the  same  manner  as  if  such  larceny  or  receiving  had 
been  committed  within  the  state.  Complaint  may  be  made  and 
the  indictment  found  and  tried,  and  the  offense  may  be  charged 
to  have  been  committed,  in  any  county  into  or  through  which  the 
stolen  property  is  brought. 

Derivation:     Penal  Code,  §  540. 

Haskins  v.  Psople  (1857),  16  N.  Y.  344;  People  v.  Gardner,  2  Johns.  477; 
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People  V.  Burke,  11  Wend.  129;  Stanley  v.  State,  24  Ohio  St.  166,  15  Am. 
Rep.  604;  State  v.  Newman,  9  Nev.  48,  16  Am.  Rep.  3;  People  v.  Williams,  24 
Mich.  166,  9  Am.  Rep.  119. 


§  1302.  Conversion  of  property  held  in  trust  or  by  virtue  of 
ofRce,  larceny;  how  punished. 

A  person  acting  as  executor,  administrator,  committee,  guardian, 
receiver,  collector  or  trustee  of  any  description,  appointed  by  a 
deed,  will,  or  other  instrument,  or  by  an  order  or  judgment  of 
a  court  or  officer,  who  secretes,  withholds,  or  otherwise  appro- 
priates  to  his  own  use,  or  that  of  any  person  other  than  the  true 
owner,  or  person  entitled  thereto,  any  money,  goods,  thing  in 
action,  security,  evidence  of  debt  or  of  property,  or  other  valuable 
thing,  or  any  proceeds  thereof,  in  his  possession  or  custody  by 
virtue  of  his  office,  employment,  or  appointment,  is  guilty  of  grand 
or  petit  larceny  in  such  degree  as  is  herein  prescribed,  with  ref- 
erence to  the  amount  of  such  property;  and  upon  conviction,  in 
addition  to  the  punishment  in  this  article  prescribed  for  such  lar- 
ceny, may  be  adjudged  to  pay  a  fine,  not  exceeding  the  value 
of  the  property  so  misappropriated  or  stolen,  with  interest  thereon 
from  the  time  of  the  misappropriation,  withholding,  or  conceal- 
ment, and  twenty  per  centum  thereupon,  in  addition,  and  to  be 
imprisoned  for  not  more  than  five  years  in  addition  to  the  term 
of  his  sentence  for  larceny,  according  to  this  article,  unless  the 
fine  is  sooner  paid. 

So  much  of  the  fine  authorized  in  this  section  to  be  im- 
posed, as  does  not  exceed  the  amount  or  value  of  the  property 
taken,  appropriated,  or  stolen,  with  interest  thereupon  from  the 
time  of  the  commission  of  the  offense,  and  a  reasonable  sum  to 
defray  the  expense  of  collecting  the  same,  to  be  fixed  by  the 
supreme  court,  must,  when  received  or  collected,  be  paid  to  the 
county  treasurer  of  the  county  where  the  conviction  was  had,  for 
the  benefit  of  the  person  injured  or  defrauded,  or  whose  property 
the  offender  took,  misappropriated,  or  concealed,  or  his  repre- 
sentative or  assignee ;  and  must  be  paid  over  to  him  by  the  county 
treasurer,  upon  the  order  of  the  supreme  court,  made  after  notice 
to  the  district  attorney  of  the  county. 

In  case  of  the  payment  of  the  value  of  the  property  stolen  or 
taken,  with  interest,  by  the  person  convicted,  or  of  the  collection  of 
the  same  by  civil  action,  the  court  may,  in  its  discretion,  upon 
the  application  by  such  person,  and  such  notice  to  other  persons 
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interested,  and  to  the  district  attorney  of  the  county,  as  the  court 
may  direct,  remit  the  fine  imposed,  pursuant  to  this  sectioD, 
except  the  additional  allowance  for  expenses. 

Derivation:     Penal  Code,  §§  541-543. 

Bartow  v.  People  (1879),  78  N.  Y.  377,  rev'g  18  Hun,  22;  People  v.  Wein- 
seimer  (1907),  117  App.  Div.  620,  102  N.  Y.  Supp.  579;  Matter  of  Bushnell, 
4  N.  Y.  Supp.  480,  17  N.  Y.  St.  827;  Thatcher  v.  Hope,  etc.,  Ass'n  (1891),  126 
N.  Y.  511. 


§  1303.  Value  of  stolen  evidence  of  debt,   how  ascertained. 

If  the  thing  stolen  consists  of  a  written  instrument,  being  an 
evidence  of  debt,  other  than  a  public  or  corporate  certificate, 
scrip,  bond,  or  security  having  a  market  value,  or  being  the 
transfer  of  or  evidence  of  title  to  any  property,  or  of  the  creating, 
releasing,  or  discharging,  of  any  demand,  right,  or  obligation,  the 
amount  of  money  due  thereupon  or  secured  to  be  paid  thereby, 
and  remaining  unsatisfied,  or  which,  in  any  contingency,  might 
be  collected  thereupon  or  thereby,  or  the  value  of  the  property 
transferred  or  affected,  or  the  title  to  which  is  shown  thereby,  or 
the  sum  which  might  be  recovered  for  the  want  thereof,  as  the 
case  may  be,  is  deemed  the  value  of  the  thing  stolen. 

Derivation:     Penal  Code,  §  545. 

People  V.  Hall  (1893),  74  Hun,  96,  26  N.  Y.  Supp.  403;  People  v.  Peckens 
(1897),  153  N.  Y.  577,  aflf'g  12  App.  Div.  626,  43  N.  Y.  Supp.  1160;  People  v. 
Fletcher  (1905),  110  App.  Div.  231,  97  N.  Y.  Supp.  62;  People  v.  Fallon,  6 
Park,  256;  Johnson  v.  People,  4  Den.  364. 

§  1304.  Value  of  stolen  passage  ticket,  how  ascertained. 

If  the  thing  stolen  is  a  ticket,  paper  or  other  writing,  en- 
titling or  purporting  to  entitle  the  holder  or  proprietor  thereof 
to  a  passage  upon  a  railway  car,  vessel,  or  other  public  convey- 
ance, the  price  at  which  a  ticket,  entitling  a  person  to  a  like 
passage,  is  usually  sold,  is  deemed  the  value  thereof. 
Derivation:     Penal  Code,  §  546. 

§  1305.  Value  of  other  stolen  articles,  how  ascertained. 

In  every  case  not  otherwise  regulated  by  statute,  the  market 
value  of  the  thing  stolen  is  deemed  its  value. 

Sarivatlon:    Penal  Code,  S  647. 
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§  1306.  Claim  of  title  a  ground  of  defense. 

Upon  an  indictment  for  larceny  it  is  a  sufficient  defense  that  the 
property  was  appropriated  openly  and  avowedly,  under  a  claim  of 
title  preferred  in  good  faith,  even  though  such  claim  is  untenable. 
But  this  section  shall  not  excuse  the  retention  of  the  property  of 
another,  to  offset  or  pay  demands  held  against  him. 

Derivation:     Penal  Code,  §  548. 

People  V.  Burtoa  (1883),  1  N.  Y.  Or.  297;  People  v.  Grim  (1885)  3  N.  Y. 
Ct.  317;  People  ex  rel.  Perkins  v.  Moss  (1906),  113  App.  Div.  333,  99  N.  Y. 
Supip.  138,  20  Crim.  Bap.  75.,  aff'd,  (1907),  187  N".  Y.  410;  People  v.  Burnham 
(1907),  119  App.  Div.  302,  104  N.  Y.  Supp.  725;  Matthews  &  Co.  v.  Employ- 
ers' Liability  Assoir.  Corp.  (1908),  127  App.  Div.  196;  People  v.  Ouley,  7 
N.  Y.  St.  794;  People  v.  Thomas,  3  Hill  160;  People  v.  Smith,  5  Park.  490; 
Causey  v.  State,  79  Ga.  564,  11  Am.  St.  Eep.  447;  Graves  v.  State,  25  Tex. 
App.  333;  Meade  v.  State,  25  Nebr.  444 

§  1307.  Intent  to  restore  property  no  defense. 

The  fact  that  the  defendant  intended  to  restore  the  property 
stolen  or  emhezzled,  is  no  ground  of  defense,  or  of  mitigation  of 
punishment,  if  it  has  not  been  restored  'before  complaint  to  a 
magistrate,  charging  the  commission  of  the  crime. 

Derivation:     Penal  Code,  §  549. 

Parr  v.  Loder  (1904),  97  App.  Div.  218,  89  N.  Y.  Supp.  823. 

§  1308.  Buying  or  receiving  stolen  or  wrongfully  acquired 
property. 

A  person,  who  buys  or  receives  any  stolen  property,  or  any 
property  which  has  been  wrongfully  appropriated  in  such  a  maimer 
as  to  constitute  larceny  according  to  tiiis  article,  knowing  tbe  same 
to  have  been  stolen  or  so  dealt  with,  or  who  corruptly,  for  any 
money,  property,  reward  or  promise  or  agreement  for  the  same, 
conceals,  withholds,  or  aids  in  concealing  or  withholding  any  prop- 
erty, knowing  the  same  to  have  been  stolen,  or  appropriated  wrong- 
fully in  such  a  manner  as  to  constitute  larceny  under  the  pro- 
visions of  this  article,  if  such  misappropriation  has  been  com- 
mitted within  the  state,  whether  such  property  were  so  stolen  or 
misappropriated  within  or  without  the  state,  or  who  being  a  dealer 
in  or  collector  of  junk,  metals  or  second  hand  materials,  or  the 
agents,  employee  or  representative  of  such  dealer  or  collector, 
buys  or  receives  any  wire,  cable,  copper,  leadj  solder,  iron  or  brass 
used  by  or  belonging  to  a  railroad,  telephone,  telegraph,  gas  or 
electric  light  company,  or  any  metal  in  the  form  of  ingots,  ingot 
bars,  wire  bars,  cakes,  slabs,  billets  or  pigs,  without  ascertaining  by 
diligent  inquiry,  that  the  person  selling  or  delivering  the  same  haa 
a  legal  right  to  do  so,  is  guilty  of  criminally  receiving  such  property 
in  the  first  degree,  if  such  property  be  of  the  value  of  more  than, 
fifty  dollars^  and  is  punishable  by  imprisonment  in  a  state  prison 
for  not  more  than  five  years,  or  in  a  county  Jail  for  not  more  than 
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six  months,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty 
dollars^  or  by  both  such  fine  and  imprisonment,  and  is  guilty  of 
criminally  receiving  such  property  in  the  second  degree,  if  such 
property  be  of  the  value  of  fifty  dollars  or  under,  and  is  punishable 
by  imprisonment  for  not  more  than  one  year,  or  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  both  such  fin©  and  imprison- 
ment. (Amended  by  L.  1914,  ch,  93 ;  L,  1916,  ch.  366,  in  effect 
May  1, 1916.) 

Derivation:     Pena-l  Codle,  §  550,  as  amiemded.  L.  1913,  ch.  326,  §  1. 

Coleman  v.  Peoiple  (1873),  55  N.  Y.  82,  rev'g  1  T.  &  C.  Add.  3;  Copperman 
V.  People  (1874),  56  N.  Y.  591,  aff'g  1  Hun  15,  3  T.  &  C.  199;  Goldstein  v. 
People  (imO),  82  N.  Y.  231;  MiUer  v.  People  (1881),  25  Hun  473;  People 
V.  Dowling  (1881),  84  N.  Y.  479;  People  v.  Weldon  (1888),  111  N.  Y.  569; 
People  V.  Brien  (1889),  53  Hun  496,  6  N.  Y.  Supp.  198,  7  N.  Y.  Cr.  166; 
People  V.  Oonnor  (1893),  68  Hun  78,  2i2  N.  Y.  Supp.  669,  aff'd  141  N.  Y. 
5«3;  People  v.  Mcanire  (1805),  148  N.  Y.  95;  rev'g  88  Hun  505,  34  N.  Y. 
Supp.  974;  People  v.  Sehooley  (1896),  149  N.  Y.  99,  12  N.  Y.  Or.  20,  aff'g 
89  Hun,-  391,  36  N.  Y.  Supp.  429;  People  v.  Wilson  (1896),  151  N.  Y.  403, 
12  N.  Y.  Cr.  116,  aff'g  7  App.  Div.  326,  40  N.  Y.  Supp.  107;  People  v. 
Flechter  (1899),  44  App.  Div.  199,  60  N.  Y.  Supip.  777;  People  v.  Kivello 
(1899),  39  App.  Div.  454,  57  N.  Y.  Supp.  420;  People  V.  Grossman  (1901), 
168  N.  Y.  47,  aff'g  59  App.  Div.  626,  69  N.  Y.  Supp.  1141;  People  v.  Hartwell 
(1901),  166  N.  Y.  361,  rev'g  55  Appi.  Div.  234,  67  N.  Y.  Supp.  25;  People  v. 
Molineux  (1901),  168  N.  Y.  297;  People  v.  Weiseuberger  (1902),  73  App.  Div. 
428,  77  N.  Y.  Supp.  71;  People  v.  Amanon  (1904),  62  App.  Div.  205,  87 
N.  Y.  Supp.  358;  People  v.  Breen  (1905),  181  N.  Y.  493,  19  Grim.  Rep.  393; 
People  V.  Fletcher  (1905)  110  App.  Div.  231,  97  N.  Y.  Supp.  62;  People  ex 
rel.  Ammon  v.  Johnson  (1906),  114  App.  Div.  877,  100  N.  Y.  Supp.  256,  20 
Orim.  Eep.  374;  People  V.  Jafl'e  (1906),  185  N.  Y.  497,  19  Grim.  Rep.  289, 
rev'g  112  App.  Div.  516,  98  N.  Y.  Supp.  486;  People  v.  Wiley,  3  Hill  194; 
Wells  V.  People,  3  Park,  473;  Ohatterton  v.  People,  15  Abb.  147;  Cohen  v. 
People,  5  Park.  330;  Hopkins  v.  People,  12  Wend.  76;  People  v.  Caswell,  21 
Wend'.  86;  Shotwell's  Case,  3  C.  H.  Rec.  95;  People  v.  Peirpont,  1  Wheel. 
Cr.  Oas.  139;  McNiff's  Ca,se,  1  G.  H.  Rec.  8;  Bell's  Case,  6  C.  H.  Rec.  96; 
People  V.  Greene,  1  Wheel.  Cr.  Ca3.  152;  Wills  v.  People,  3  Park.  473;  Gaither 
V.  State,  8  Grim.  L.  Mag.  754;  People  v.  Stein,  1  Park.  202;  Com.  v.  Sullivan, 
136  Mass.  170;  State  v.  Ward,  49  Conn.  429;  Com.  v.  Johnson,  12  Grim.  L. 
Mag.  641;  State  V.  Ward,  49  Conn.  429. 

§  1309.  Averment  and  proof  of  conviction  of  principal  not 
necessary. 

It  is  not  necessary  to  aver,  in  an  indictment  for  an  offense 

specified  in  the  last  section,  nor  to  prove  upon  the  trial  thereof, 

that  the  principal  who  stole  the  property  has  been  convicted,  or  is 

amenable  to  justice. 

Derivation:     Penal  Code,  §  551. 

People  V.  Brien  (1889),  53  Hun  496,  6  N.  Y.  Supp.  198,  7  N.  Y.  Cr.  166. 

§  1310.  Conversion  of  materials  furnished  to  a  person  for 
purpose  of  being  manufactured,  and  articles  of  merchandise  fur- 
nished for  personal,  trade  or  business  uses. 

Any  person  who  shall  willfully  pawn,  pledge,  sell,  conceal,  con- 
vert to  his  or  her  own  use  or  with  like  intent  change  the  original 
mark  or  identification  of  ownership  of  any  material  furnished  to 
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him  or  lier  for  the  purpose  of  being  manufactured,  or  any  wearing 
apparel  or  other  article  of  merchandise  furnished  to  him  or  her 
for  personal  use,  or  for  use  in  trade  or  for  business,  shall,  upon 
conviction  thereof,  be  adjudged  guilty  of  larceny. 

Nothing  in  this  section  contained  shall  be  deemed  or  held  to 
discharge  any  mechanic's  lien,  or  right  of  lien  in  favor  of  any 
employee  as  now  recognized  by  law.  (Amended  by  L.  1918, 
ch.  460,  in  effect  Sept.  1,  1918.) 

Derivation:     L.  1881,  oh.  419,  §§  1,  2. 

§  1311.  Custody  in  trust  of  funds  for  purchase  of  certain  real 
property. 

Any  person,  firm  or  corporation,  who,  in  the  city  of  New  York, 
takes,  collects^  receives,  keeps  or  wiliholds  any  money,  prop- 
erty, liberty  bond,  evidence  of  debt  or  contract,  article  of  value 
of  any  nature  or  thing  in  action  or  possession,  in  amount  or 
amounts  of  one  hundred  dollars  or  less  in  value,  either  in  install- 
ments or  otherwise  on  account  of  promise  or  agreement,  wherever 
made,  for  the  sale  of  any  real  property  in  a  tract  of  land,  wherever 
located,  subdivided  into  lots,  has  and  holds  such  moneys  or  other 
property,  and  any  or  all  of  it,  in  his  or  its  possession,  custody  or 
control  as  bailee  and  trustee  for  the  special  purpose  of  and  until 
due  delivery  of  deed  or  title  pursuant  to  such  promise  or  agree- 
ment.    (Added  by  L.  1919,  ch.  521,  in  effect  July  1,  1919.) 

§  1312.  Misappropriation  of  funds  held  in  trust  for  certain 
real  property. 

The  failure  to  make  or  cause  to  be  made,  when  due,  delivery 
of  deed  or  title  as  set  out  in  the  preceding  section  is  presumptive 
evidence  of  misappropriation.  Any  alienation  or  any  loss  or  im- 
pairment by  mortgage  or  other  lien  or  by  foreclosure,  by  tax  sale 
or  by  tax  lien  sale,  or  otherwise,  of  good  title  to  such  real  property 
by  the  vendor,  or  those  by  whom  the  vendor  claims,  is  presumptive 
evidence  of  knowledge  and  intent  by  such  bailee  and  trustee. 
(Added  by  L.  1919,  ch.  521,  in  effect  July  1,  1919.) 

§  1313.  Assisting  misappropriations  of  trust  funds  for  certain 
real  property  sales. 

Any  person  who,  as  employee,  agent,  officer  or  director  of  a 
bailee  and  trustee,  referred  to  in  sections  thirteen  hundred  and 
eleven  and  thirteen  hundred  and  twelve  of  this  act,  or  of  any  agent 
of  such  bailee  and  trustee,  who  directly  or  indirectly  engages  in 
any  misappropriation  by  himself  or  by  such  bailee  and  trustee  or 
assists  such  bailee  and  trustee  to  commit  misappropriation  is  guilty 
of  a  misdemeanor.  (Added  by  L.  1919,  ch.  521,  in  effect  July  1, 
1919.) 
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ARTICLE  124. 

I^BGISUiTTTKE. 

BconoN  1320.  Preventing  the  meeting  or  organization  of  either  braneh  of  the 

legislature. 

1321.  Disturbing  the  legislature  while  in  session. 

1322.  Compelling  adjournment. 

1323.  Intimidating  a  member  of  the  legislature. 

1324.  Compelling  either  house  to  perform  or  omit  any  o£Scial  aet. 

1325.  Altering  draft  of  bill. 

1326.  Altering  engrossed  copy. 

1327.  Bribery  of  members  of  the  legislature. 

1328.  Beceiving  bribes  by  members  of  legislature. 

1329.  Witnesses  refusing  to  attend  before  the  legislature  or  legisW 

tive  committees. 

1330.  Refusing  to  testify. 

1331.  Members  of  the  legislature  liable  to  forfeiture  of  office. 

§  1320.  Preventing  the  meeting  or  organiziation  of  either 
branch  of  the  legislature. 

A  person  who  -wilfully  and  by  force  or  fraud  prevents  the  legis- 
lature of  this  state,  or  either  of  the  houses  composing  it,  or  any 
of  the  members  thereof,  from  meeting  or  organizing,  is  punish- 
able by  imprisonment  in  a  state  prison  not  less  than  five  years 
nor  more  than  ten  years,  or  by  a  fine  of  not  less  than  five  hundred 
dollars,  nor  more  than  two  thousand  dollars,  or  by  both. 

DeriTatlon:     Penal  Code,  §  59. 

§   1321.    Disturbing  the  legislature  while  in  session. 

A  person  who  wilfully  disturbs  the  legislature  of  this  state,  or 
either  of  the  houses  composing  it,  while  in  session,  or  who  com- 
mits any  disorderly  conduct  in  the  immediate  view  and  presence 
of  either  house  of  the  legislature,  tending  to  interrupt  its  pro- 
ceedings or  impair  the  respect  due  to  its  authority,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §  60. 

§  1322.  Compelling  adjournment. 

A  person  who  willfully  and  by  force  or  fraud  compels  or 
attempts  to  compel  the  l^slature  of  this  state,  or  either  of  the 
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houses  composing  it,  to  adjourn  or  disperse,  is  punishable  by  im- 
prisonment in  a  state  prison  not  less  than  five  nor  more  than  ten 
years,  or  by  fine  of  not  less  than  five  hundred  dollars,  nor  more 
than  two  thousand  dollars,  or  by  both. 

Derivation:     Penal  Code,  §  61. 

§  1323.  Intimidating  a  member  of  the  legislature. 

A  person  w^ho  wilfully,  by  intimidation  or  otherwise,  prevents 
any  member  of  the  legislature  of  this  state,  from  attending  any 
session  of  the  house  of  which  he  is  a  member,  or  of  any  committee 
thereof,  or  from  giving  his  vote  upon  any  question  which  may 
come  before  such  house,  or  from  performing  any  other  official 
act,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  62. 

§  1324.  Compelling  either  house  to  perform  or  omit  any  offi- 
cial act. 

A  person  who  wilfully  compels  or  attempts  to  compel  either  of 
the  houses  composing  the  legislature  of  this  state  to  pass,  amend, 
or  reject  any  bill,  or  resolution,  or  to  grant  or  refuse  any  petition, 
or  to  perform  or  omit  to  perform  any  other  official  act,  is  punish- 
able by  imprisonment  in  a  state  prison  not  less  than  five  nor  more 
than  ten  years,  or  by  a  fine  of  not  less  than  five  hundred  dollars 
nor  more  than  two  thousand  dollars,  or  by  both. 

Derivation:     Penal  Code,  §  63. 

§  1325.  Altering  draft  of  bill. 

A  person  who  fraudulently  alters  the  draft  of  any  bill  or  reso- 
lution which  has  been  presented  to  either  of  the  houses  composing 
the  legislature,  to  be  passed  or  adopted,  with  intent  to  procure  it 
to  be  passed  or  adopted  by  either  house,  or  certified  by  the  pre- 
siding officer  of  either  house,  in  language  different  from  that  in- 
tended by  such  house,  is  guilty  of  felony. 

Derivation:     Penal  Code,  §  64. 

People  ex  rel.  Burns  v.  Flaherty  (1907),  119  App.  Div.  463.  104  N.  Y. 
Supp.  173. 

§  1326.  Altering  engrossed  copy. 

A  person  who  fraudulently  alters  the  engrossed  copy  or  enroll- 
memt  of  any  bill  which  has  been  passed  by  the  legislature  of  this 
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state,  with  intent  to  procure  it  to  be  approved  by  the  governor  or 
certified  by  the  secretary  of  state,  or  printed  or  published  by  the 
printer  of  the  statutes  in  language  different  from  that  in  which 
it  was  passed  by  the  legislature,  is  guilty  of  felony. 

Derivation:     Penal  Code,  §  66. 


§  1327.  Bribery  of  members  of  the  legislature. 

A  person. who  gives  or  offers,  or  causes  to  be  given  or  offered,  a 
bribe,  or  any  money,  property,  or  value  of  any  kind,  or  any  prom- 
ise or  agreement  thereof,  to  a  member  of  the  legislature,  or  at- 
tempts, directly  or  indirectly,  by  menace,  deceit,  suppression  of 
truth,  or  other  corrupt  means,  to  influence  a  member  to  give  or 
withhold  his  vote,  or  to  absent  himself  from  the  house  of  which 
he  is  a  member,  or  from  any  committee  thereof,  is  punishable 
by  imprisonment  for  not  more  than  ten  years,  or  by  a  fine  of  not 
more  than  five  thousand  dollars,  or  both. 

DeriTation:     Penal  Code,  §  66. 

People  V.  Sharp  (1887),  107  N.  Y.  427,  1  Am.  St.  Kep.  851,  5  N.  Y.  Cr. 
572,  rev'g  45  Hun,  460;  State  v.  Ellis,  33  N.  Y.  L.  102;  Sulston  v.  Norton,  3 
Burr,  1235. 


§  1328.  Receiving  bribes  by  members  of  legislature. 

A  member  of  either  of  the  houses  composing  the  legislature 
of  this  state,  who  asks,  receives,  or  agrees  to  receive  any  bribe 
upon  any  understanding  that  his  official  vote,  opinion,  judgment 
or  action  shall  be  influenced  thereby,  or  shall  be  given  in  any 
particular  manner  or  upon  any  particular  side  of  any  question 
or  matter  upon  which  he  may  be  required  to  act  in  his  official 
capacity,  or  who  gives  or  offers  or  promises  to  give  any  official 
vote  in  consideration  that  another  member  of  the  legislature  shall 
give  any  such  vote,  either  upon  the  same  or  another  question,  is 
punishable  by  imprisonment  in  a  state  prison  not  exceeding  ten 
years,  or  by  fine  not  exceeding  five  thousand  dollars,  or  both. 

DeriTation:     Penal  Code,  §  67. 

Hunt  V.  Test,  8  Ala.  719;  Walsh  v.  People,  68  111.  58;  Com.  t.  Callahan, 
2  Va.  Cas.  460;  Fuller  v.  Dame,  18  Pick.  470;  Marshall  v.  Bait.  &  0.  R.  Co., 
16  How.  (U.  S.)  314;  Wood  v.  McCarr,  6  Dana,  366;  Hatsfield  v.  Guldaen, 
7  Watts,  162. 
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§  1329. Witnesses  refusing  to  attend  before  the  legislature  or 
legislative  committees. 

A  person  who,  being  duly  summoned  to  attend  as  a  witneaa 
before  either  house  of  the  legislature  or  any  committee  thereof, 
authorized  to  summon  witnesses,  refuses  or  neglects  without  lawful 
excuse  to  attend  pursuant  to  such  summons,  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal  Code,  §  68. 

People  ex  rel.  McDonald  v.  Keeler  (1885),  99  N.  Y.  463,  reVg  32  Hun,  56S, 
3  N.  Y.  Cr.  353;  see  also  Matter  of  Dalton,  7  Crim.  L.  Mag.  601,  607,  note. 

§  1330.  Refusing  to  testify. 

A  person  who  being  present  before  either  house  of  the  legis- 
lature or  any  committee  thereof  authorized  to  summon  witnessee, 
wilfully  refuses  to  be  sworn  or  affirmed,  or  to  answer  any  material 
and  proper  question,  or  to  produce  upon  reasonpble  notice  any 
material  and  proper  books,  papers,  or  documents  in  his  possession 
or  under  his  control,  is  guilty  of  a  misdemeanor. 

Deri-ration:     Penal  Codu,  §  69. 

People  V.  Learned  (1875),  5  Hun,  626;  People  ex  rel.  McDonald  r.  Keeler 
(1885),  99  N.  Y.  463,  3  N.  Y.  Cr.  353,  32  Hun,  589;  People  v.  Sharp  (1887), 
107  N.  Y.  427,  rev'g  45  Hun,  460;  see  also  People  ex  rel.  Sabold  v.  Webb,  5 
N.  Y.  Supp.  855. 

§  1331.  Members  of  the  legislature  liable  to  forfeiture  of 
ofHce. 

The  conviction  of  a  member  of  the  legislature  of  either  of  the 
crimes  defined  in  this  article,  involves  as  a  consequence  in  addition 
to  the  punishment  prescribed  by  this  chapter,  a  forfeiture  of  hia 
office;  and  disqualifies  him  from  ever  afterwards  holding  any  office 
under  this  state. 

Derivation:     Penal  Code,  I  70. 
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1350.  Privileged  communications. 

1351.  Threatening  to  publish  libel. 

1352.  Furnishing  libelous  information. 

§  1340.  Libel  defined. 

A  malicious  publication,  by  writing,  printing,  picture,  effigy, 
Bign  or  otherwise  than  by  mere  speech,  which  exposes  any  living 
person,  or  the  memory  of  any  person  deceased,  to  hatred,  con- 
tempt, ridicule  or  obloquy,  or  which  causes,  or  tends  to  cause  any 
person  to  be  shunned  or  avoided,  or  which  has  a  tendency  to  injure 
any  person,  corporation  or  association  of  persons,  in  his  or  their 
business  or  occupation,  is  a  libel. 

Derivation:     Penal  Code,  §  242. 

Sanderson  v.  Caldwell  (1871),  45  N.  Y.  398;  More  v.  Bennett  (1872),  48 
N.  Y.  472,  rev'g  48  Barb.  229,  33  How.  Pr.  177;  Moffatt  v.  Cauldwell  (1874), 
3  Hun,  26;  People  v.  Isaacs  (1883),  1  N.  Y.  Cr.  148;  Bergmann  v.  Jones 
(1883),  94  N.  Y.  52;  Shelby  v.  Sun  Printing  Co.  (1886),  38  Hun,  474,  109 
N.  Y.  611;  People  v.  Parr  (1886),  5  N.  Y.  Cr.  34,  42  Hun,  316;  Moore  v. 
Francis  (1890),  121  N.  Y.  199,  8  L.  R.  A.  214;  Morey  v.  Morning  Journal 
Assn.  (1890),  123  N.  Y.  207;  People  v.  Stark  (1891),  59  Hun,  51,  12  N.  Y. 
Supp.  688,  aff'd  136  N.  Y.  538;  Shea  v.  Sun,  etc.  (1895),  14  Misc.  415,  35  N. 
Y.  Supp.  703;  Gray  v.  Sampers  (1898),  35  App.  Div.  270,  55  N.  Y.  Supp.  3; 
Gray  v.  Brooklyn,  etc.  (1898),  35  App.  Div.  286,  55  N.  Y.  Supp.  35;  McFad- 
den  V.  Morning  Jour.  Assn.  (1898),  28  App.  Div.  508,  51  N.  Y.  Supp.  275; 
Gates  V.  New  York  Recorder  Co.  (1898),  155  N.  Y.  228;  GaUagher  v.  Bryant 
(1899),  44  App.  Div.  527,  60  N.  Y.  Supp.  844;  People  v.  McLaughlin  (1901), 
33  Misc.  691,  68  N.  Y.  Supp.  1108;  Roberson  v.  Rochester,  etc.  (1902),  171 
N.  Y.  556,  rev'g  64  App.  Div.  30,  71  N.  Y.  Supp.  876;  Gibson  v.  Sun  Print- 
ing Co.  (1902),  71  App.  Div.  566,  76  N.  Y.  Supp.  197;  Bornman  v.  Star  Co. 
(1903),  174  N.  Y.  220;  People  ex  rel.  Gow  v.  Bingham   (1907),  57  Misc.  a«, 

*  Fiero  on  Torts,  Chapter  15,  is  a  complete  treatise  on  the  New  York  Law 
of  Libel  and  Slander. 
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107  N.  Y.  Supp.  1011,  21  N.  Y.  Cr.  568;  see  also  Biggs  v.  Denniston,  3  Johns. 
C.  Cas.  198;  Carpenter  v.  Hammond,  1  N.  Y.  St.  551;  Carroll  v.  White,  33 
Barb.  615;  Clark  v.  Anderson,  1  N.  Y.  Supp.  730;  Cramer  v.  Wiggs,  17 
Wend.  209;  Cooper  v.  Greeley,  1  Den.  347,  358;  Dwyer  v.  Fire- 
man's Journal  Co.,  11  Daly,  248;  Edsall  v.  Brooks,  26  How 
Pr.  426,  2  Robt.  29,  17  Abb.  Pr.  221 ;  Fidler  v.  Delavan,  20  Wend.  51;  Perkins 
V.  Mitchell,  31  Barb.  465;  Powers  v.  Dubois,  17  Wend.  63;  Robertson  v.  Ben- 
nett, 44  N.  Y.  Supp.  66;  Ryckman  v.  Delavan,  25  Wend.  186;  Ryer  v.  Fire- 
man's Journal  Co.,  11  Daly,  251;  Stilwell  v.  Barter,  19  Wend.  487;  South- 
wick  v.  Stevens,  10  Johns.  443;  Taylor  v.  Church,  1  B.  D.  Smith,  279; 
Thomaa  v.  Croswell,  7  Johns.  264;  Turrell  v.  Dolloway,  17  Wend.  426;  Weed 
V.  Foster,  11  Barb.  203;  White  v.  Delavan,  17  Wend.  49;  Williams  v.  Godkin, 
5  Daly,  499;  Wright  v.  Paige,  36  Barb.  438,  aff'd  3  Trans.  App.  134;  Giles  v. 
State,  6  Ga.  276;  Hetherington  v.  Sterry,  28  Kans.  426,  42  Am.  Rep.  169; 
Steketee  v.  Kimm,  48  Mich.  322;  Smith  v.  Smith,  73  Mich.  445,  16  Am.  St. 
Rep.  594,  8  L.  R.  A.  52;  Peet  &  Morgan  v.  Kennedy,  62  Minn.  284,  30  L.  R. 
A.  521;  State  v.  Smiley,  37  Ohio  St.  30,  41  Am.  Rep.  487;  O'Brien  v.  Times 
Pub.  Co.,  21  R.  1.  256;  Bradley  v.  Cramer,  59  Wis.  309,  48  Am.  Rep.  513; 
Rich  V.  Parrott,  1  Cliff.  55;  Reg.  v.  Adams,  22  Q.  B.  Div.  66. 


§  1341.  Libel  a  misdemeanor. 

A  person  who  publishes  a  libel,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  243. 

Hunt  V.  Bennett  (1859),  19  N.  Y.  176;  Hamilton  v.  Eno  (1880),  81  N.  Y. 
122,  aff'g  16  Hun,  599;  Brooks  v.  Harrison  (1883),  91  N.  Y.  89;  People  ▼. 
Parr  (1886),  4  N.  Y.  Cr.  545;  Ryan  v.  Collins  (1888),  111  N.  Y.  150,  rev'g 
39  Hun,  204;  People  v.  Sherlock  (1901),  166  N.  Y.  180,  15  N.  Y.  Cr.  412, 
aff'd  56  App.  Div.  422,  68  N.  Y.  Supp.  74;  see  also  Baldwin's  Caae,  3  C.  H. 
Rec.  61;  Bartholomy  v.  People,  2  Hill,  248;  Cooper  v.  Barber,  24  Wend.  105; 
Daly  V.  Byrne,  1  Abb.  N.  C.  150;  Dole  v.  Lyon,  10  Johns.  447;  Fidler  v.  Dela- 
van, 20  Wend.  57;  Hotehkiss  v.  Oliphant,  2  Hill,  510;  Powers  v.  Skinner,  1 
Wend.  451;  Rice  v.  .Withers,  9  Wend.  138;  Spencer  v.  Southwick,  11  Johns. 
592;  Root  V.  King,  7  Cow.  613,  4  Wend.  113;  Skinner  v.  Powers,  1  Wend. 
451;  Snyder  v.  Andrews,  6  Barb.  43;  Stillwell  v.  Barter,  19  Wend.  487;  Thorn 
V.  Blanchard,  5  Johns.  508;  People  v.  Tracy,  2  Wheel.  Car.  Caa.  358;  Wash- 
bum  V.  Cook,  3  Den.  110. 


§  1342.  Malice  presumed;  defense  to  prosecution. 

A  publication  having  the  tendency  or  effect,  mentioned  in  sec- 
tion thirteen  hundred  and  forty,  is  to  be  deemed  malicious,  if  no 
justification  or  excuse  therefor  is  shown. 

The  publication  is  justified  when  the  matter  charged  as  libel- 
ous is  true,  and  was  published  with  good  motives  and  for  justi< 
fiable  ends. 

283 


§§  1343-1344]  LIBEL  [Art.  126 

The  publication  is  excused  when  it  is  honestly  made,  in  th« 
belief  of  its  truth  and  upon  reasonable  grounds  for  this  belief, 
and  consists  of  fair  comments  upon  the  conduct  of  a  person  in 
respect  of  public  affairs,  or  upon  a  thing  which  the  proprietor 
thereof  offers  or  explain  to  the  public. 

Derivation:     Penal  Code,  §  244. 

People  ex  rel.  Gow  v.  Bingham  (1907),  57  Misc.  66,  107  N.  T.  Supp.  1011, 
21  N.  Y.  Cr.  568. 

§  1343.  Publication  defined. 

To  sustain  a  charge  of  publishing  a  libel,  it  is  not  necessary  that 
the  matter  complained  of  should  have  been  seen  by  another.  It 
is  enough  that  the  defendant  knowingly  displayed  it,  or  parted 
with  its  immediate  custody,  under  circumstances  which  exposed 
it  to  be  seen  or  understood  by  another  person  than  himself. 

Derivation:     Penal  Code,  §  245 

Woods  y.  Wiman  (1888),  47  Hun,  362,  rev'd  122  N.  Y.  445;  Robertson  ▼. 
Rochester  Folding  Box  Co.  (1902),  171  N.  Y.  638;  People  ex  rel.  Gow  v. 
Bingham  (1907),  57  Misc.  66,  107  N.  Y.  Supp.  1011,  21  N.  Y.  Cr.  668; 
Lyle  V.  Clason,  1  Caines,  581 ;  Prescott  v.  Tousey,  50  N.  Y.  Super.  12 ;  Snyder 
T.  Andrews,  6  Barb.  47;  Trumbull  v.  Gibbons,  3  C.  H.  Rec.  97;  Van  Cleef  v. 
Lawrence,  6  C.  H.  Rec.  41;  Sesler  v.  Montgomery,  78  Cal.  486,  12  Am.  St. 
Rep.  76,  28  Am.  L.  Reg.  (N.  S.)  271,  note;  Schenck  v.  Schenck,  20  N.  J.  L. 
208;  Warnock  v.  Mitchell,  43  Fed.  428,  42  Alb.  L.  J.  409;  Barrow  v.  Lewellin, 
Hob.  62a;  Wenman  v.  Ash,  13  C.  B.  836,  22  Eng.  Law  &  Eq.  509;  Wenuhak  T. 
Morgan,  20  Q.  B.  Div.  635,  38  Eng.  Rep.  682. 

§  1344.  Liability  of  editors  and  others. 

Every  editor,  or  proprietor  of  a  book,  newspaper  or  serial,  and 
every  manager  of  a  partnership  or  incorporated  association,  by 
which  a  book,  newspaper  or  serial  is  issued,  is  chargeable  witli 
the  publication  of  any  matter  contained  in  such  book,  newspaper 
or  serial.  But  in  every  prosecution  for  libel  the  defendant  may 
show  in  his  defense  that  the  matter  complained  of  was  published 
without  his  knowledge  or  fault  and  against  his  wishes,  by  another 
who  had  no  authority  from  him  to  make  the  publication  and  whose 
act  was  disavowed  by  him  so  soon  as  known. 

Derivation:    Penal  Code,  §  246. 

Hunt  v.  Bennett  (1859),  19  N.  Y.  176;  Fry  v.  Bennett  (1863),  28  N.  Y. 
324,  aff'g  3  Bosw.  200,  9  Abb.  45;  Sunderlin  v.  Bradstreet  (1871),  46  N.  T. 
188;  Pordy  v.  Rochester  Printing  Co.   (1884),  96  N.  T.  872,  ivr^g  26  Hun, 
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206 ;  Shelby  v.  Sum  Printing  Assn.  ( 1 886 ) ,  38  Hun,  474,  1 09  N.  Y.  6 1 1 ;  see  also 
Andreas  v.  Wells,  7  Johns.  260;  Hutff  v.  Bennett,  4  Sandf.  120;  Ropka  ▼. 
Brooklyn  Daily  Eagle,  9  N.  Y.  St.  709;  Thomas  v.  Croswell,  7  Johns.  264; 
Press  Co.  v.  Stewart,  119  Pa.  St.  584;  Bruce  v.  Reed,  104  Pa.  St.  408,  49  Am. 
Bep.  586. 

§  1345.  Publishing  a  true  report  of  public  official  proceed- 
ings. 

A  proaecution  for  libel  can  not  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein,  of  a  fair  and  true  repofrt  of  any  judicial, 
legisJative  or  other  public  and  official  proceeding,  or  of  any  stato- 
ment,  speech,  argument  or  debate  in  the  course  of  the  same,  with- 
out proving  actual  malice  in  making  the  report. 

This  section  does  not  apply  to  a  libel  contained  in  the  heading 
of  the  report,  or  in  any  other  matter  added  by  any  other  person 
concerned  in  the  publication;  or  in  the  report  of  any  thing  said 
or  done  at  the  time  and  place  of  the  public  and  oflBcial  proceed- 
ing, which  was  not  a  part  thereof. 

Berivation:     Penal  Code,  §§  247-248. 

Sanford  v.  Bennett  (1861),  24  N.  Y.  20;  see  aJso  Ackerman  v.  Jones,  37  N. 
Y.  Super.  42;  Edsall  v.  Brooks,  2  Robt.  29;  McCabe  v.  Cauldwell,  18  Abb.  Pr. 
377;  Stanley  v.  Webb,  4  Sandf.  221;  Steele  v.  Southwick,  9  Johns.  214; 
Thomas  v.  Croswell,.  7  Johns.  264. 


§  1346.  Indictment  for  libel  published  against  resident. 

An  indictment  for  a  libel,  contained  in  a  newspaper  published 
within  this  state,  against  a  resident  thereof,  may  be  found  either 
in  the  county  where  the  paper  was  published,  or  in  the  county 
where  the  person  libeled  resided  when  the  offense  was  committed. 
In  the  latter  case  the  defendant  is  entitled  to  an  order  of  the 
supreme  court,  directing  the  indictment  against  him  to  be  tried 
in  the  county  in  which  the  paper  was  printed  and  published,  upon 
compliance  with  the  following  conditions : 

1.  He  must  apply  for  the  order  within  thirty  days  after  being 
committed  upon,  or  giving  bail  to  answer,  the  indictment ; 

2.  He  must  execute  a  bond  to  the  complainant,  with  two  suffi- 
cient sureties,  approved  by  the  judge  hearing  his  application,  in 
a  penal  sum  fixed  by  the  judge,  not  less  than  two  hundred  and  fifty 
nor  more  than  one  thousand  dollars,  conditioned  for  the  payment, 
in  case  the  defendant  is  convicted,  of  all  the  complainant's  reason- 
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able  expenses  in  going  to  and  from  hia  place  of  residemoe  and  the 
place  of  trial,  and  in  attendance  upon  the  trial ; 

3.  He  muat,  within  ten  days  after  the  granting  of  the  order,  file 
the  order  and  deposit  the  bond  with    the  clerk  of  the  county  in 
which  the  indictment  is  pending. 
Derivation:     Penal  Code,  §  249. 

§  1347.  Indictment  for  libel  published  against  nonresident. 

An  indictment  for  a  libel  published  against  a  person  not  a 
resident  of  this  state,  must  be  found  and  tried  in  the  county,  where 
the  paper  containing  the  libel  purports  upon  its  face  to  be  pub- 
lished; or,  if  no  county  is  indicated  upon  the  face  of  the  paper, 

in  any  county  where  the  paper  was  circulated. 
Derivation:     Penal  Code,  §  250. 

Trumbull  v.  Gibbons,  3  C.  H.  Eec.  397. 

§  1348.  Restriction  on  indictment  for  libel. 
A  person  cannot  be  indicted  or  tried  for  the  publication  of 
the  same  libel  against  the  same  person,  in  more  than  one  oounty. 

Derivation:  ,  Penal  Code,  §  251, 

§  1349.  Power  of  court ;  place  of  trial. 

Nothing  contained  in  this  article  shall  be  construed  to  abridge, 
or  in  any  manner  affect,  the  power  of  a  competent  court,  to  change 
the  place  of  trial  of  an  indictment  for  libel,  in  the  same  manner 
as  may  lawfully  be  done,  in  respect  to  any  other  indictment. 

Derivation:     Penal  Code,  §  252. 

§  1350.  Privileged  communications. 

A  communication  made  to  a  person  entitled  to,  or  interested  in, 
the  communication,  by  one  who  was  also  interested  in  or  entitled 
to  maie  it,  or  who  stood  in  such  a  relation  to  the  former  as  to 
afford  a  reasonable  ground  for  supposing  his  motive  innocent,  is 
presumed  not  to  be  malicious,  and  is  called  a  privileged  communi- 
cation. 

Derivation:     Penal  Code,  §  253. 

Garr  v.  Selden  (1850),  4  N.  Y.  91;  Taylor  v.  Churob  (1853),  8  N.  Y.  482, 
1  E.  D.  Smith,  279;  Lewis  v.  Chapman  (1857),  16  N.  Y.  369;  Van  Wyck  T. 
Aspinwall  (1858),  17  N.  Y.  190;  Hunt  v.  Bennett  (1859),  19  N.  Y.  173,  4  E. 
V.  Smith,  647;  Sanford  v.  Bennett  (1861),  24  N.  Y.  20;  Klinck  v.  Colby 
(1871),  46  N.  Y.  427;  Sunderlin  v.  Bradstreet  (1871),  46  N.  Y.  191;  Marsh  v. 
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Ellsworth  (1872),  50  N.  Y.  309,  1  Sweeney,  52,  36  How.  532,  2  Sweeney,  589; 
Hamilton  v.  Eno  (1880),  81  N.  Y.  116,  aff'g  16  Hun,  599;  Halstead  v.  Nelson 
(1881),  24  Hun,  395;  Byam  v.  Collins  (1888),  HI  N.  Y.  150,  rev'g  39  Hun, 
204;  Level  Co.  v.  Hoaghton  (1889),  116  N.  Y.  520,  aflf'g  54  N.  Y.  Super.  60; 
Woods  V.  Wyman  (1890),  122  N.  Y.  445,  rev'g  47  Hun,  364;  People  v.  Sher- 
lock (1901),  166  N.  Y.  187,  15  N.  Y.  Cr.  412,  afif'g  56  App.  Div.  422,  68  N. 
Y.  Supp.  74;  see  also  Aekemian  v.  Jones,  5  J.  &  Sp.  42;  Cooper  v.  Stone,  24 
Wend.  434;  Edsall  v.  Brooks,  17  Abb.  Pr.  221;  Fry  v.  Bennett,  5  Sandf.  54, 
9  N.  Y.  Leg.  Obs.  330;  Gilbert  v.  People,  1  Den.  41;  Hosmer  v.  Loveland, 
19  Barb.  Ill;  Kelly  v.  Talntor,  48  How.  Pr.  270;  Lewis  v.  Few,  5  Johns.  1; 
Littlejohn  v.  Greeley,  13  Abb.  41;  McCabe  v.  Cauldwell,  18  Abb.  Pr.  377; 
Newfield  v.  Copperman,  47  How.  Pr.  87,  15  Abb.  Pr.  (N.  S.)  360;  Perkins 
V.  Mitchell,  31  Barb.  461;  Reed  v.  Sweetzer,  6  Abb.  (N.  S.)  9;  Root  v. 
King,  7  Cow.  613,  aff'd  4  Wend.  113;  Stanley  v.  Webb,  4  Sandf.  21,  8  N. 
Y.  Leg.  Obs.  209;  Streety  v.  Wood,  15  Barb.  105;  People  v.  Stokes,  30  Abb. 
N.  C.  200;  Thorn  v.  Blanchard,  5  Johns.  508;  Vanderzee  v.  McGregor,  12 
Wend.  545;  Washburn  v.  Cook,  3  Den.  110;  Com.  v.  Clapp,  4  Mass.  163; 
Benton  v.  State,  59  N.  J.  L.  560;  Seely  v.  Blair,  Wright  (Ohio),  358,  683; 
Briggs  v.  Garrett,  111  Pa.  St.  404,  33  Alb.  L.  J.  211,  56  Am.  Rep.  274; 
Brewer  v.  Weakley,  2  Overton  (Tenn.),  99;  Curtis  v.  Mussey,  6  Gray,  261; 
Mayrant  v.  Richardson,  1  N.  &  McC.  (S.  Car.),  347;  Hallam  v.  Post  Pub- 
lishing Co.,  56  Fed.  456;  Fry  v.  Bennett,  8  Bosw.  200;  Williamson  v.  Frear, 
L.  R.  9  Com.  PI.  393,  10  Eng.  Rep.  225. 

§  1351.  Threatening  to  publish  libel. 

A  person  who  threatens  another  with  the  publication  of  a  libel, 
concerning  the  latter  or  concerning  any  parent,  husband,  wife, 
child  or  other  mfiniber  of  the  family  of  the  latter,  and  a  person 
who  offers  to  prevent  the  publication  of  a  libel  upon  another  person 
upon  condition  of  the  payment  of,  or  with  intent  to  extort,  money 
or  other  valuable  consideration  from  any  person,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §  254. 

§  1352.  Furnishing  libelous  information. 

Any  person  who  wilfully  states,  delivers  or  transmits  by  any 
means  whatever  to  any  manager,  editor,  publisher,  reporter  or 
other  employee  of  a  .publisher  of  any  newspaper,  magazine,  pub- 
lication, periodical  or  serial,  any  statement  concerning  any  person 
or  corporation,  which,  if  published  therein,  would  be  a  libel,  is 
guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  254a,  added  L.  1S90,  ch.  340,  S  1,  and  amanded 
L.  1894,  eh.  626,  §  1. 

Schoepflin  v.  Coffey  (1900),  162  N.  Y.  12,  rev'g  26  App.  Div.  438,  49  N. 
Y.  Supp.  627;  People  v.  Sherlock  (1901),  166  N.  Y.  187,  16  N.  Y.  Cr.  412, 
aff'g  56  App.  Div.  422,  68  N.  Y.  Supp.  74. 
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I  1360]  LOGS  [Art.  128 


ARTICLE    128. 

LOCHS. 

Sscnoir  1360.  Floating  logs  or  defacing  marks  thereon. 

§  1360.  Floating  logs  or  defacing  marks  thereon. 

A  person  "who : 

1.  Floats,  runs  or  assists  in  floating  or  running  any  lumber,  logs 
or  other  timber  upon  or  over  any  river  not  excepted  by  law, 
within  this  state,  recognized  by  law  or  use  as  a  public  highway 
for  the  purpose  of  floating  and  running  lumber,  logs  and  other 
timber  therein,  without  first  filing  the  bond  executed  and  ap- 
proved as  required  by  law ;  or, 

2.  Unlawfully  cuts  out,  alters  or  defaces  any  mark  made  upon 
any  log  or  lumber,  whether  such  mark  be  recorded  or  not,  or  puts 
a  false  mark  upon  any  log  or  lumber  floating  in  any  of  the  waters 
of  this  state  or  lying  upon  land. 

Is  guilty  of  a  misdemeanor. 

Derivation:    Fenal  Code,  |  373,  as  amended  L.  1803,  A.  602,  |  L 
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ARTICLE    130. 

LOTTERIES. 

Bicrnoir  1370.  Lottery  defined. 

1371.  Lottery  unlawful  and  a  public  nuisance. 

1372.  Contriving,  drawing,  and  assisting  in  »  lottery. 

1373.  Selling  lottery  tickets. 

1374.  Advertising  lotteries. 

1375.  Advertisements  by  persons  out  of  the  state. 

1376.  Offering  property  for  disposal  dependent  upon  the  drawing  of 

any  lottery. 

1377.  Keeping  a  lottery  office. 

1378.  Insuring  lottery  tickets. 

1379.  Advertising  to  insure  lottery  tickets. 

1380.  Property  offered  for  disposal  in  lotteries,  forfeited. 

1381.  Letting  building  for  lottery  purposes. 

1382.  Lotteries  out  of  this  state. 

1383.  Money  paid  for  lottery  tickets  may  be  recovered  by  action. 

1384.  Prizes  in  lotteries,  forfeited. 

1385.  Certain  transfers  of  property  in  pursuance  of  lottery,  void. 

1386.  Contracts,  agreements  and  securities  on  account  of  rafBing,  void, 

§  1370.  Lottery  defined. 

A  "  lottery  "  is  a  scheme  for  the  distribution  of  property  by 
chance,  among  persons  who  have  paid  or  agreed  to  pay  a  valuable 
consideration  for  the  chance,  whether  called  a  lottery,  raffle,  or 
gift  enterprise  or  by  some  other  name. 

DerlTation:     Penal  Code,  §  323. 

Hull  V.  Euggles  (1874),  56  N.  Y.  424,  aff'g  1  Th.  Ac.  18,  65  Barb.  432; 
Grover  v.  Morris  (1878),  73  N.  Y.  473;  Wilkinson  v.  Gill  (1878),  74  N.  Y. 
«6,  30  Am.  Rep.  264,  aff'g  10  Hun,  156;  People  v.  Noelke  (1883),  94  N.  Y. 
137,  46  Am.  Rep.  128;  Kohn  v.  Koehler  (1884),  96  N.  Y.  362,  48  Am. 
Rep.  628,  rev'g  21  Hun,  466;  People  v.  Runge  (1885),  3  N.  Y. 
Or.  85;  Reilly  v.  Gray  (1894),  77  Hun,  402,  28  N.  Y.  Supp. 
811;  People  V.  Wolff  (1897),  14  App.  Div.  73,  43  N.  Y.  Supp. 
421,  12  N.Y.  Or.  80;  People  ex  rel.  Lawrence  v.  Fallon  (1897),  152  N.  Y.  12,  12 
N.Y.  Cr.  107,  aff'g4App.  Div.  82,  39N.  Y.  Supp.  865;  People  ex  rel.  Ellison  v. 
Lavin  (1904),  179  N.Y.  164,  18  N.  Y.  Cr.  485,  rev'g  93  App.  Div.  292,  87 
N.  Y.  Supp.  776;  Matter  of  Cullinan  (1906),  114  App.  Div.  654,  99  N.  Y. 
Supp.  1099,  20  N.  Y.  Cr.  327;  see  also  Almy  v.  McKinney,  5  N.  Y.  St.  267; 
Negley  v.  Devlin,  12  Abb.  Pr.  (N.  S.)  210;  Kellowstone  Kit.  v.  State,  88 
Ala.  196,  16  Am.  Rep.  38,  41  Alb.  L.  J.  392;   Matter  of  Shobert,  70  Cal. 
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632,  59  Am.  Eep.  432;  Ballock  v.  State,  73  Md.  i,  8  L.  E.  A.  671;  Com.  ▼. 
Wright,  137  Mass.  250,  50  Am.  Rep.  306;  People  v.  Elliott,  74  Mich.  264, 
16  Am.  St.  Rep.  640,  3  L.  R.  A.  403,  note;  People  v.  Reilly,  50  Mich.  384; 
45  Am.  Rep.  47;  State  v.  Munford,  73  Mo.  647,  39  Am.  Rep.  532;  State  v. 
Shorts,  32  N.  J.  L.  398,  90  Am.  Dec.  668;  Holoman  v.  State,  2  Tex.  Ct. 
App.   610,  8  Am.   Rep.  439;    Horner  v.  United   States,   147   U.   S.   449. 


§   1371.  Lottery  unlawful  and  a  public  nuisance. 

A  lotteiry  is  unlawful  and  a  public  nuisance. 

Derivation:     Penal  Code,  §  324. 

People  V.  Gillson  (1888),  109  N.  Y.  404;  Goodrich  v.  Houghton  (1892), 
134  N.  Y.  115,  aff'g  55  Hun,  526,  9  N.  Y.  Supp.  214;  see  also  Moore  v.  State, 
48  Miss.  147,  12  Am.  Rep.  367;  Matter  of  Blanehard,  9  Nev.  101;  Stone  ▼. 
State,  101  U.  S.  814;  New  Orleans  v.  Houston,   119  U.  S.  265. 

§  1372.  Contriving,  drawing,  and  assisting  in  a  lottery. 

A  person  who  contrives,  proposes  or  draws  a  lottery,  or  assists 
in  contxiving,  proposing  or  drawing  the  same,  is  punishable  by 
imprisonment  for  not  more  than  two  years,  or  by  fine  of  not  more 
than  one  thousand  dollars,  or  both. 

Derivation:     Penal  Code,  §  325. 

Matter  of  Dwyer  (1894),  14  Misc.  204,  35  N.  Y.  Supp.  884;  People  v 
Pickert    (1904),  96  App.  Div.  637,  89  N.  Y.   Supp.   183. 

§  1373.  Selling  lottery  tickets. 

A  person  who  sells,  gives,  or  in  any  way  whatever  furnishes 
or  transfers,  to  or  for  another,  a  ticket,  chance,  share,  or  interest, 
or  any  paper,  certificate,  or  instrument,  purporting  to  be  or  to 
represent  a  ticket,  chance,  share,  or  interest,  in  or  dependent  upon 
the  event  of  a  lottery,  to  be  drawn  within  or  vsdthout  this  state,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  326. 

Pickett  V.  People  (1876),  8  Hun,  83,  aff'd  67  N.  Y.  609;  People  v.  Noelke 
(1883),  94  N.  Y.  137,  46  Am.  Rep.  218;  People  v.  Hooghkerk  (1884),  96  N. 
Y.  149,  67  How.  Pr.  264;  People  v.  Emerson  (1888),  6  N.  Y.  Cr.  157,  5  N. 
Y.  Supp.  374;  Goodrich  v.  Houghton  (1892),  134  N.  Y.  115,  afif'g  55  Hun, 
526,  9  N.  Y.  Supp.  214;  Matter  of  Blum  (1894),  9  Misc.  571,  30  N.  Y.  Supp'. 
396;  People  v.  Jones  (1895),  89  Hun,  12,  35  N.  Y.  Supp.  61;  see  also  State  t. 
Moore,  64  N.  H.  9,  56  Am.  Rep.  478;  Com.  v.  Bierman,  13  Bush.  345. 
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§  1374.  Advertising  lotteries. 

A  person  who,  by  writing  or  printing,  or  by  circular  or  letter, 
or  in  any  other  way,  advertises  or  publishes  an  account  of  a  lot- 
tery, whether  within  or  without  the  state,  stating  how,  when  or 
where  the  same  is  to  be,  or  has  been,  drawn,  or  what  are  the  prizes 
therein,  or  any  of  them,  or  the  price  of  a  ticket,  or  any  share  or 
interest  therein,  or  where  or  how  it  may  be  obtained,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §  327. 

Ormes  v.  Dauchy  (1880),  82  N.  Y.  443,  37  Am.  Rep.  583,  aff'd  45  N.  Y. 
Super.  85 ;  Hart  v.  People  ( 1882 ) ,  26  Hun,  396 ;  People  v.  England  ( 1882 ) ,  27 
Him,  139;  People  ex  rel.  Ellison  v.  Lavin  (1904),  179  N.  Y.  164,  rev'g  93  App. 
Div.  292,  87  N.  Y.  Supp.  776;  Matter  of  Cullinan  (1906),  114  App.  Div.  658, 
99  N.  Y.  Supp.  1097;  see  also  People  v.  Charles,  3  Den.  212,  1  N.  Y.  180; 
Hudelson  y.  State,  94  Ind.  426,  48  Am.  Kep.^  171;  State  v.  Kaub,  15  Mo.  App. 
433;  Public  Clearing  House  v.  Coyne,  94  U.  S.  497. 

§  1375.  Advertisements  by  persons  out  of  the  state. 

The  provisions  of  sections  thirteen  hundred  and  seventy-four 
and  thirteen  hundred  and  seventy-nine  are  applicable,  whenever 
the  advertisement  was  published,  or  the  letter  or  circular  sent  or  de- 
livered through  or  in  this  state,  though  the  person  causing  or 
procuring  the  same  to  be  published,  sent  or  delivered,  was  out  of 
the  state  at  the  time  of  so  doing. 

Derivation:     Penal  Code,  §  335. 

People  ex  rel.  Madden  v.  Dycker  (1902),  72  App.  Div.  308-313,  76  N.  Y. 
Supp.  111. 

§  1376.  Offering  property  for  disposal  dependent  upon  the 
drawing  of  any  lottery. 

A  person  who  offers  for  sale  or  distribution,  in  any  way,  real 
or  personal  property,  or  any  interest  therein,  to  be  determined  by 
lot  or  chance,  dependent  upon  the  drawing  of  a  lottery  within 
or  without  this  state,  or  who  sells,  furnishes,  or  procures,  or  causes 
to  be  sold,  furnished,  or  procured,  in  any  manner,  a  chance  or 
share,  or  any  interest  in  property  offered  for  sale  or  distribution, 
in  violation  of  this  article,  or  a  ticket  or  other  evidence  of  such  a 
chance,  share,  or  interest,  is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  328.  ' 

People  y.  Pickert,  89  N.  Y.  Supp.  184. 
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§  1377.  Keeping  a  lottery  office. 

A  person  who  opens,  sets  up,  or  keeps,  by  himself  or  another 
peo-son,  an  office  or  other  placje  for  registering  the  numbers  of 
tiokets  in  a  lottery  within  or  without  this  state,  or  for  making, 
receiving,  or  registering  any  bets  or  stakes  for  the  drawing,  or 
result  of  such  a  lottery,  or  who  advertises  or  in  any  way  publishes 
any  account  of  an  opening,  setting  up,  or  keeping  of  such  an  office 
or  place,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  329. 
People  V.  Jackson,  3  Den.  101. 

§  1378.  Insuring  lottery  tickets. 

A  person  who  insures,  or  receives  any  oonsiaeration  for  in- 
suring, for  or  against  the  drawing  of  a  ticket,  share,  or  interest 
in  a  lottery,  or  of  a  number  of  such  a  ticket,  share,  or  interest, 
or  who  receives  any  valuable  consideration  upon  an  agreement  to 
pay  money,  or  deliver  property,  in  the  event  that  a  ticket,  share, 
or  interest,  or  a  number  of  such  a  ticket,  share,  or  interest  in  a 
lottery,  shall  prove  fortunate  or  unfortunate,  or  shall  be  drawn 
or  not  drawn  in  a  particular  way  or  in  a  particular  order,  or 
who  promises  or  agrees,  or  offers  to  pay  money,  or  to  deliver  prop- 
■erty,  or  to  do,  or  forbear  to  do,  anything  for  the  benefit  of  any 
person,  with  or  without  consideration,  upon  any  accident  or  con- 
tingency dependent  on  the  drawing  thereof,  or  of  any  number  or 
ticket  therein,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  330. 

Baldwin's  Case,  3  City  Hall  Rec.  96;  Kenney's  Case,  3  City  Hall  Rec.  58. 

§  1379.  Advertising  to  insure  lottery  tickets. 

A  person  who,  by  writing  or  printing,  or  by  circular  or  letter, 
or  in  any  other  way,  advertises  or  publishes  an  offer,  notice,  ot 
proposition,  in  violation  of  the  last  section,  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal  Code,  §  331. 

§  1380.  Property  offered  for  disposal  in  lotteries,  forfeited. 

AU  property  offered  for  sale,  or  distribution,  in  violation  of 
the  provisions  of  this  article,  is  forfeited  to  the  people  of  this 
state,  as  well  before  as  after  the  determination  of  the  chance  on 
which  the  same  was  dependent.      And  it  is  the  duty  of  the  r»- 
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epective  district  attorneys,  to  demand,  sue  for  and  recover,  in 
behalf  of  the  people,  all  property  so  forfeited,  and  to  cause  the 
same  to  be  sold  when  recovered,  and  to  pay  the  proceeds  of  the 
sale  of  such  property,  and  any  moneys  that  may  be  coUeoted  in 
any  such  suit,  into  the  coimty  treasury,  for  the  benefit  of  the 
poor. 

DeriTatian:     Fenal  Code,  §  332. 
People  V.  Phillips  (1883),  30  Hun,  563. 

§  1381.  Letting  building  for  lottery  purposes. 

A  person  who  lets,  or  permits  to  be  used  any  building  or  portion 
of  a  building,  knowing  that  it  is  intended  to  be  used  for  any  of 
the  purposes  declared  punishable  by  this  article,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §  333. 

Edelsmith  v.  McGrarren,  4  Daly,  467;  Michael  y.  Baeon,  18  Am.  Rep.  138. 

§  1382.  Lotteries  out  of  this  state. 

The  provisions  of  this  article  are  applicable  to  lotteries  drawn 
or  to  be  drawn  out  of  this  state,  whether  authorized  or  not  by  the 
laws  of  the  state  where  they  are  dravm  or  to  be  draiwn,  in  the  same 
manner  as  to  lotteries  drawn  or  to  be  drawn  within  this  state. 

Derivation:     Penal  Code,  §  334. 

§  1383.  Money  paid  for  lottery  tickets  may  be  recovered  by 
action. 

Any  person  who  shall  purchase  any  share,  interest,  ticket,  cer- 
tificate of  any  share  or  interest,  or  part  of  a  ticket,  or  any  paper 
or  instrument  purporting  to  be  a  ticket  or  share  or  interest  in  any 
ticket,  or  purporting  to  be  a  certificate  of  any  share  or  interest 
in  any  ticket,  or  in  any  portion  of  any  lottery,  may  sue  for  and 
recover  double  the  sum  of  money,  and  double  the  value  of  goods  or 
things  in  action,  which  he  may  have  paid  or  delivered  in  con- 
sideration of  such  purchase,  with  double  costs  of  suit. 

Any  person  who  shall  have  paid  any  money,  or  valuable  things 
for  a  chance  or  interest  in  any  raffle  or  distribution,  prohibited  by 
the  preceding  sections,  may  sue  for  and  recover  the  same  of  the 
person  to  whom  such  payment  or  delivery  was  made. 

]>eTlTatiom:     R.  8.,  pt.  I,  ek.  20,  tit  8,  M  2fi,  M. 
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§  1384.  Prizes  in  lotteries,  forfeited. 

Any  prize  that  shall  be  drawn  in  any  lottery  shall  be  forfeited 
to  the  use  of  the  poor ;  and  it  shall  be  the  duty  of  the  overseers  of 
the  poor  of  the  town  where  the  person  or  persons  drawing  such 
prize,  or  any  of  them,  shall  reside,  to  sue  for  the  same,  in  their 
names;  and  they  shall  recover  the  same,  in  an  action  for  money 
had  and  received. 

DerlTation:     R.  S.,  pt.  1,  ch.  20,  tit.  8,  §  33. 

§  1385.  Certain  transfers  of  property  in  pursuance  of  lot- 
tery, void. 

Every  grant,  bargain,  sale,  conveyance,  or  transfer  of  any  real 
estate,  or  of  any  goods,  chattels,  things  in  action,  or  any  personal 
property,  which  shall  hereafter  be  made  in  pursuance  of  any  lot- 
tery, or  for  the  purpose  of  aiding  and  assisting  in  such  lottery, 
game  or  other  device,  to  be  determined  by  lot  or  chance  is  hereby 
declared  void  and  of  no  effect. 

Derivation:     E.  S.,  pt.  1,  ch.  20,  tit.  8,  §  38. 

§  1386.  Contracts,  agreements  and  securities  on  account  of 
raffling,  void. 

All  contracts,  agreements  and  securities  given,  made  or  executed, 
for  or  on  account  of  any  raffle,  or  distribution  of  money,  goods  or 
things  in  action,  for  the  payment  of  any  money,  or  other  valuable 
thing,  in  consideration  of  a  chance  in  such  raffle  or  distribution, 
or  for  the  delivery  of  any  money,  goods  or  things  in  action,  so 
raffled  for,  or  agreed  to  be  distributed  as  aforesaid,  shall  be 
utterly  void. 

Oerlvatiaa-.     E.  S.,  pt.  1,  ch.  20,  tit.  8,  g  24. 
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ARTICIiE   132. 

MAUflNG. 

SbctioIT  1400.  Maiming  defined;  punishment. 

1401.  What  injury  may  constitute  maiming. 

1402.  Maiming  one's  self  to  escape  performance  of  a  duty. 

1403.  Maiming  one's  self  to  obtain  alms. 

1404.  Subsequent  recovery  of  injured  person,  when  a  defense. 

§  1400.  Maiming  defined;  punishment. 

A  person  who  wilfully,  with  intent  to  commit  felony,  or  to  in- 
jure, disfigure  or  disable,  inflicts  upon  the  person  of  another  aa 
injury  which: 

1.  Seriouly  disfigures  his  person  by  any  mutilation  thereof;  or, 

2.  Destroys  or  disables  any  member  or  organ  of  his  body;  or, 

3.  Seriously  diminishes  his  physical  vigor  by  the  injury  of  any 
member  or  organ, 

Is  guilty  of  maiming,  and  is  punishable  by  imprisonment  for  a 
term  not  exceeding  fifteen  years. 

The  infliction  of  the  injury  is  presumptive  evidence  of  the 
intent. 

Derivation:     Penal  Code,  §  206,  as  amended  L.  1892,  ch.  662,  §  5. 

Foster  v.  People  (1892),  50  N.  Y.  698;  Burke  v.  People  (1875),  4  Hun, 
481;  Godfrey  v.  People  (1875),  63  N.  Y.  207,  rev'g  5  Hun,  369;  TuUy  T. 
People  (1876),  67  N.  Y.  15;  People  v.  Dankberg  (1904),  91  App.  Dir.  68,  86 
N".  Y.  Supp.  423. 

§  1401.  What  injury  may  constitute  maiming. 

To  constitute  maiming,  it  is  immaterial  by  what  means  or  in- 
strument, or  in  what  manner,  the  injury  was  inflicted. 

Derivation:     Penal  Code,  §  209. 

§  1402.  Maiming  one's  self  to  escape  performance  of  a  duty. 

A  person,  who,  with  design  to  disable  himself  from  performing 
a  legal  duty,  existing  or  anticipated,  inflicts  upon  himself  aji  in- 
jury, whereby  he  is  so  disabled,  is  guilty  of  a  felony. 

DeriTStloni     Penal  Code,  §  207 
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§  1403.  Maiming  one's  self  to  obtain  alms. 

A  person  who  inflicts  upon  himself  an  injury,  such  as  if  in- 
flicted upon  another  would  constitute  maiming,  with  intent  to  avail 
himself  of  such  injury,  in  order  to  excite  sympathy,  or  to  obtain 
alms,  or  any  charitable  relief,  is  guilty  of  a  felony. 

Derivation:     Penal  Code,  $  208. 

§  1404.  Subsequent  recovery  of  injured  person,  when  a  de- 
fense. 

Where  it  appears  upon  a  trial  for  maiming  another  person, 
that  the  person  injured  has,  before  the  time  of  trial,  so  far 
recovered  from  the  wound,  that  he  is  no  longer  by  it  disfigured  in 
personal  appearance,  or  disabled  in  any  member  or  organ  of  his 
body,  or  affected  in  physical  vigor,  no  conviction  for  maiming  can 
be  had ;  but  the  defendant  may  be  convicted  of  assault  in  any  de- 
gree. 

Derivation:    Penal  Code,  f  210. 
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ARTICLE    134. 

MAIiICIOUS  SnSCHIEF. 

Bbction  1420.  Damaging  building  or  vessel  by  explosion. 

1421.  Burning  crops  or  timber,  how  puuislied. 

1422.  Altering  signal  or  light  for  railroad  or  vessel. 

1423.  Injuring  highway  boundary,  pier,  sea-wall,  dock,  rock,   buoy, 

landmark,  mile-board,  pipe,  main,  sewer,  machine,  telegraph, 
or  other  property. 

1424.  False  alarms  of  fire ;  interference  with  fire-alarm  telegraph  systems. 

1425.  Malicious  injury  to  and  destruction  of  property. 

1426.  Malicious  injury  to  standing  crops,  when  a  misdemeanor. 

1427.  Removal  of  books  and  works  of  art  from  library;  wilful  injury 

to  works  of  art,  ornamental  trees  or  other  improvements. 

1428.  Wilful  or  malicious  injury  to  certain  articles  in  libraries,  gal- 

leries, museums  or  exhibitions. 

1429.  Destroying  or  delaying  election  returns. 

1430.  Property  in  house  of  worship. 

1431.  Interference  with  gas  or  electric  meters  or  steam  valves. 

1432.  Unlawful   interference  with  water  meters,  water  service  pipes 

and  their  connections. 

1433.  Injury  to  property,  how  punished. 

1434.  Placing  injurious  substances  on  roads. 

§  1420.  Damaging  building  or  vessel  by  explosion. 

A  person  who  unlawfully  and  maliciously,  by  the  explosion  of 
gun-powder,  or  any  other  explosive  substance,  destroys  or  damages 
and  building  or  vessel,  is  punishable  as  follows : 

1.  If  thereby  the  life  or  safety  of  a  human  being  is  endangei-eJ, 
by  imprisonment  for  not  more  than  twenty-five  years ; 

2.  In  every  other  case  by  imprisonment  for  not  more  than  ten 
years.     (Amended  by  L.  1915,  ch.  434.    In  effect  Sept.  1,  1915.) 

Derivation:     Penal  Code,  §  636. 

§  1421.  Burning  crops  or  timber,  how  punished. 

A  person  who,  under  circumstances  not  amounting  to  arson  in 
any  of  its  degrees : 

1.  Wilfully  burns  or  sets  fire  to  any  grain,  grass,  or  growing 
crop,  or  standing  timber,  or  to  any  building,  fixtures  or  appur- 
tenances to  real  property  of  another  ;  or 

2.  Wilfully  sets  fire  to,  or  assists  another  to  set  fire  to  any  wild, 
waste  or  forest  lands,  belonging  to  the  state  or  to  another  person 
whereby  such  forests  are  injured  or  endangered; 

Is  guilty  of  felony  and  is  punishable  by  imprisonment  for  not 
more  than  ten  years  or  by  a  fine  of  not  more  than  two  thousand 
dollars,  or  by  both.     (Amended  by  L.  1910,  ch.  474,  in  effect  July 
1,  1910.) 
Derivation:     Penal  Code,  §  637. 

People  v.  Fanahawe  (1893),  137  N.  Y.  75,  affg  65  Hun,  77,  19  N.  Y.  Supp. 
865. 
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§  1422.  Altering  signal  or  light  for  railroad  or  vessel. 

A  person  who,  with  intent  to  hring  a  vessel,  railway  engine,  or 
railway  train  into  danger: 

1.  Unlawfully  or  wrongfully  shows,  masks,  extinguishes,  alters, 
or  removes  a  light  or  other  signal ;  or, 

2.  Exhibits  any  false  light  or  signal, 

Is  punishable  by  imprisonment  for  not  more  than  ten  years. 

Derivation:     Penal  Code,  §  638. 

§  1423.  Injuring  highway  boundary,  pier,  sea-wall,  dock, 
rock,  buoy,  landmark,  mile-board,  pipe,  main,  sewer,  machine, 
telegraph  or  other  property. 

A  person  who  wilfully  or  maliciously  displaces,  removes,  in- 
jures, or  destroys: 

1.  A  public  highway  or  bridge,  or  a  private  way  laid  out  by 
authority  of  law,  or  a  bridge  upon  such  public  or  private  way ;  or, 

2.  A  pier,  boom,  or  dam,  lawfully  erected  or  maintained  upon 
any  water  within  the  sitate,  or  hoists  any  gate  in  or  about  sudh 
dam ;  or, 

3.  A  pile,  or  other  material,  fixed  in  the  ground  and  used  for 
securing  any  sea-bank  or  sea-walls,  or  the  bank  or  dam  of  any 
river  or  other  water,  or  any  dock,  quay,  jetty,  or  lock;  or, 

4.  A  buoy  or  beacon,  lawfully  placed  in  any  waters  within  the 
state;  or, 

5.  A  tree,  rock,  post,  or  other  monument,  which  has  been  either 
erected  or  marked  for  the  purpose  of  designating  a  point  in  the 
boundary  of  the  state,  or  of  a  county,  city,  town,  or  village,  or  of  a 
farm,  tract,  or  lot  of  land,  or  any  mark  or  inscription  thereon ;  or, 

6.  A  line  of  telegraph  or  telephone,  wire  or  cable,  pier  or  abut- 
ment, or  the  material  or  property  belonging  thereto,  without  law- 
ful authority,  or  who  shall  unlawfully  and  vsrilfully  cut,  break,  tap, 
or  make  connection  with  any  telegraph  or  telephone  line,  vyire, 
cable  or  instrument,  or  read  or  copy  in  any  unauthorized  manner 
any  message,  oommunication  or  report  passing  over  it,  in  this 
state;  or  who  shall  wilfully  prevent,  obstruct  or  delay,  by  any 
means  or  contrivance  whatsoever,  the  sending,  transmission,  &m- 
veyance  or  delivery,  in  this  state,  of  any  authorized  message,  com- 
munication or  report  by  or  through  any  telegraph  or  telephone 
line,  wire  or  cable,  under  the  control  of  any  telegraph  or  tele- 
phone company  doing  business  in  this  state;  or  who  shall  aid, 
agree  with,  employ  or  conspire  vsdth  any  person  or  persona  to 
unlawfully  do,  or  permit  or  cause  to  be  done,  any  of  the  acta 
hereinbefore  mentioned,  or  who  shall  occupy,  use  a  line,  or  shall 
knowingly  permit  another  to  occupy,  use  a  line,  a  room,  table, 
establishment  or  apparatus  to  unlawfully  do  or  cause  to  he  done 
any  of  the  acts  hereinbefore  mentioned;  or, 
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7.  A  pipe  or  main  for  oonduoting  gas  or  water,  or  any  works 
erected  for  supplying  buildings  with  gas  or  water,  or  any  appur- 
tenance or  appendage  oonnecrted  therewith;  or, 

8.  A  sewer  or  drain,  or  a  pipe  or  main  connected  therewith,  or 
forming  part  thereof ;  or, 

9.  Destroys  or  damages  with  intent  to  destroy  or  render  use- 
less any  engine,  machine,  tool  or  implement  intended  for  use  in 
trade  or  husbandry,  is  punishable  by  imprisonment  for  not  more 
than  two  years. 

10.  Any  person  who  shall  without  authority  of  the  corporation 
owning  the  same  open  any  fire-hydrant,  except  for  the  purpose  of 
extinguishing  a  fire,  or  who  shall  wantonly  injure  or  impair  the 
same,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  ten  dollars  or  by  imprison- 
ment in  a  county  jail  for  the  term  of  ten  days ;  and  it  shall  be  the 
duty  of  all  policemen,  deputy  sheriffs  or  constables  to  arrest  any 
person  found  violating  this  subdivision. 

11.  A  person  who  wilfully  or  maliciously  displaces,  removes, 
injuries  or  destroys  a  mile-board,  mile-stone,  danger  sign  or  signal, 
or  guide  sign  or  post,  or  any  inscription  thereon,  lawfully  within 
a  public  highway;  or  who,  in  any  manner  paints,  prints,  places, 
puts  or  affixes,  or  causes  to  be  painted,  printed,  placed  or  affixed, 
any  business  or  commercial  advertisement  on  or  to  any  stone,  tree, 
fence,  stump,  pole,  building  or  other  object,  which  is  the  property 
of  another,  without  first  obtaining  the  written  consent  of  such 
owner  thereof,  or  who  in  any  manner  paints,  prints,  places,  puts 
or  affixes,  or  causes  to  be  painted,  printed,  placed  or  affixed,  suxih 
an  advertisement  on  or  to  any  stone,  tree,  fence,  stump,  pole,  mile- 
board,  mile-stone,  danger-sign,  danger-signal,  guide-sign,  guide- 
post,  bill-board,  building  or  other  object  within  the  limits  of  a 
public  highway  is  punishable  by  a  fine  of  not  less  than  five  dollars 
nor  more  than  twenty-five  dollars,  or  by  imprisonment  for  not 
more  than  ten  days,  or  by  both  such  fine  and  imprisonment.  Any 
advertisement  in  or  upon  a  public  highway  in  violation  of  the  pro- 
visions of  this  subdivision  may  be  taken  down,  removed  or  de- 
stroved  by  anvone.     (Amended  by  L.  1911,  oh,  316;  L.  1915,  ch. 

150"    In'effect  Sept.  1,  1915.)  v   „o   »  i 

Derivation:  Penal  Ode,  §  639  (7),  as  amended  L.  1892,  ch.  372,  §  1; 
Penal  Code,  §  639   (11),  added  L.  1899,  ch    338^  §  1. 

Wass  V  Stephens  (1891),  128  N.  Y.  123;  Hewett  v.  Newburger  (1894), 
141  N  Y  538,  rev'g  66  Hun,  230,  20  N.  Y.  Supp.  913;  People  v.  Bates 
(1894)'  79  Hun  584,  29  N.  Y.  Supp.  894;  McMorris  v.  Howell  (1903),  89 
App  Div.  272,  85  N.  Y.  Supp.  1018,  111  N.  Y.  Supp.  204;  People  v.  GUlies 
(1907),  57  Misc.  568,  109  N.  Y.  Supp.  945,  21  Crim.  Rep.  413. 

§  1424.  False  alarms  of  fire;  interference  with  fire-alarm 
telegraph  systems. 

Any  person  who  shall  wilfully  give  any  false  alarm  of  fire,  or 
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who  shall  wilfully  tamper,  meddle  or  interfere  with  any  station 
or  signal  box  of  any  fire-alarm  telegraph  system,  or  any  auxiliary 
fire  appliance,  or  who  shall  wilfully  break,  injure,  deface  or  re- 
move any  such  box  or  station,  or  who  shall  wilfully  break,  injure, 
destroy,  or  disturb  any  of  the  wires,  poles  or  other  supports  and 
appliances  connected  with  or  forming  a  part  of  any  fire-alarm 
telegraph  system,  or  any  auxiliary  fire  appliance,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  less  than  ten  dollars  or  by  imprisonment  for  not 

less  than  ten  days  or  by  both  such  fine  and  imprisonment. 

Derivation:  Penal  Code,  |  639a,  added  L.  1905,  ch.  279;  amended  L. 
1908,  ch.  276. 

§  1425.     Malicious  injury  to  and  destruction  of  property. 

A  person  who  wilfully  : 

1.  Cuts  down,  destroys  or  injures  any  wood  or  timber  stand- 
ing or  growing,  or  which  has  been  cut  down  and  is  lying  on  lands 
of  another,  or  of  the  people  of  the  state ;  or, 

2.  Cuts  down,  girdles  or  otherwise  injures  a  fruit,  shade  or  or- 
namental tree  standing  on  the  lands  of  another,  or  of  the  people 
of  the  state;  or, 

3.  Severs  from  the  freehold  of  another,  or  of  the  people  of  the 
state,  any  produce  thereof,  or  any  thing  attached  thereto;  or, 

4.  Digs,  takes  or  carries  away  without  lawful  authority  or  con- 
sent from  any  lot  of  land  in  any  city  or  incorporated  village,  or 
from  any  lands  included  within  the  limits  of  a  street  or  avenue 
laid  down  on  the  map  of  such  city  or  village,  or  otherwise  recog- 
nized or  established,  any  earth,  soil  or  stone ;  or, 

5.  Enters  without  lie  consent  of  the  owner  or  occupant  any 
orchard,  fruit  garden,  vineyard  or  ground  whereon  is  cultivated 
any  fruit,  with  intent  to  take,  injure  or  destroy  any  thing  there 
growing  or  grown ;  or, 

6.  Cuts  dovm,  destroys  or  in  any  way  injuries  any  shrub,  tree 
or  vine  being  or  growing  within  any  such  orchard,  garden,  vine- 
yard or  upon  any  such  ground,  or  any  building,  frame  work  or 
erection  thereon;  or, 

7.  Maliciously  injuries  any  ice  upon  any  water  from  which  ice 
is  taken  as  an  article  of  merchandise  with  intent  to  injure  the 
owner  thereof,  or  enters  or  skates  upon  any  pond  or  body  of  water 
not  navigable,  kept  and  used  for  the  purpose  of  taking  ice  there- 
from as  an  article  of  merchandise,  and  upon  or  adjoining  which 
a  notice  has  been  placed  in  a  conspicuous  position  forbidding  such 
antry,  and  stating  the  purpose  for  which  said  body  of  water  is 
kept  or  used,  or  puts  or  throws  upon  or  into  any  such  pond  or  body 
of  water  any  stick,  stone  or  other  substance  to  the  injury  of  the 
ice  or  water;  or, 
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8.  (JnlawfuUy  takes  or  carries  away  or  interferes  with  or  disturbs 
by  any  means  the  oysters  or  other  shellfish  of  another,  legally  planted 
or  cultivated  upon  the  bed  of  any  river,  bay,  sound  or  water  of  this 
state,  or  removes,  pulls  up,  sinks  or  destroys  any  stake  or  buoy  desig- 
nated or  marking  out  any  legally  planted  or  cultivated  oyster  or  other 
shellfish  bed  of  another,  is  guilty  of  a  misdemeanor;  and  any  oysters 
or  other  shellfish  planted  or  cultivated  upon  any  beds  owned  or  held 
under  franchise  or  lease  made  by  authority  of  any  laws  of  this  state  or 
held  under  leases  made  by  any  town  or  its  board  of  trustees  or  by  any 
city  of  the  state  shall  be  deemed  legally  planted  or  cultivated,  and 
any  such  bed  shall  be  deemed  legally  marked  or  defined  when  the 
owner,  lessee  or  holder  thereof  shall  prove  on  the  trial  of  any  offense 
herein  defined,  that  one  or  mere  stakes  or  buoys  stood  on  or  near  each 
comer  of  the  bed  embracisg  the  planted  or  cultivated  oysters  or  shell- 
fish within  ninety  days  before  the  offense  on  trial  was  committed ;  such 
stakes  or  buoys  may  but  need  not  necessarily  embrace  more  than  the 
actual  planted  or  cultivated  bed.  Evidence  that  any  boat  or  vessel  has 
been  used  for  the  purpose  of  taking,  carrying  away  or  interfering  with 
such  oysters  shall  be  presumptive  evidence  of  guilt  as  against  the 
owner,  master  or  crew  of  such  vessel ;  or,  (Added  by  L.  1914,  ch.  150, 
in  effect  Sept.  1,  1914.) 

9.'  Intrudes  or  places  any  hovel,  shanty  or  building  upon,  or  within 
the  limits  of  any  lot  or  piece  of  land  within  any  incorporated  city  or 
village,  without  the  consent  of  the  owner,  or  within  the  boundaries  of 
any  street  or  avenue  within  such  city  or  village;  or, 

10.  Kills,  wounds  or  traps  any  bird,  deer,  squirrel,  rabbit  or  other 
animal  within  the  limits  of  any  cemetery  or  public  burying  ground, 
or  of  any  public  park  or  pleasure  ground,  or  removes  the  young  of 
any  such  animal,  or  the  eggs  of  any  such  bird,  from  any  cemetery,  park 
or  pleasure  ground,  or  exposes  for  sale,  or  knowingly  buys  or  sells  any 
bird  or  animal  so  killed  or  taken ;  or, 

11.  Drives  or  leads  along  a  public  highway  a  wild  and  dangerous 
animal,  er  vehicle  or  engine  propelled  by  steam,  except  upon  a  rialroad, 
along  a  public  highway,  or  causes  or  directs  such  animal,  vehicle  or 
engine  to  be  so  driven,  led  or  to  be  made  to  pass,  unless  a  person  of 
mature  age  shall  precede  such  animal,  vehicle  or  engine  by  at  least 
one-eighth  of  a  mile,  carrying  a  red  light,  if  in  the  night  time,  and 
gives  warning  to  all  persons  whom  he  meets  traveling  such  highway, 
of  the  approach  of  sueh  animal,  vehicle  or  engine;  or, 

11-a.  [Added,  1909.]     With  intent  so  to  do,  damages  in  any  man- 
ner an  automobile  or  other  motor  vehicle ;  or. 
Added  by  L.  1909,  ch.  525.    In  effect  Sept.  1,  1909. 

12.  Takes  or  attempts  to  take,  without  the  consent  of  the 
owner  of  any  lake  or  pond,  any  fish  from  the  waters  thereof, 
provided  such  lake  or  pcmd  is  so  situated  that  fish  can  not  pass 
thereinto  from  the  waters  of  any  other  lake,  pond  or  stream, 
either  public  or  owned  by  ether  persMns;  er,  without  the  consent 
of  the  owner  of  any  such  lake  or  pond,  places  thereia  any  piaciv- 
orous  fish  or  any  poison  or  other  substance  injurious  to  the  health 
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of  fish,  or  lets  the  waters  out  of  any  such  lake  or  pond,  with  intent  to 
take  fish  therefrom  or  to  harm  fish  therein ;  or, 

13.  Injures  any  arsenal  or  armory,  or  its  fixtures,  or  any  uniforms, 
arms  or  equipments,  or  other  property  therein  deposited;  or, 

14.  Trespasses  upon  any  rifle  range  lawfully  used  by  or  in  connec- 
tion with  the  national  guard  of  the  state,  or  any  organization,  division 
or  district  thereof,  or  injures  any  target  or  other  property  situate 
thereon,  or  wilfully  violates  thereon  any  regulation  established  to  main- 
tain order,  preserve  property  or  prevent  accident  upon  such  range,  or 
removes,  mutilates  or  destroys  a  battle  flag,  book,  placard,  relic  or 
record  deposited  or  kept  in  the  state  military  bureau ;  or, 

15.  Cuts,  spoils  or  destroys  any  cordage,  cable,  buoys,  buoy-rope, 
head-fast  or  other  fast  fixed  to  the  anchor  or  moorings  belonging  to 
any  vessel,  or  who  shall,  with  intent  to  injure,  tamper  in  any  way  with 
the  lines  or  cables  by  which  any  vessel  is  moored  or  made  fast,  or  who 
shall,  with  intent  to  injure,  tamper  in  any  manner  with  the  steering- 
gear,  bell-gear,  engines,  machinery,  lights  or  any  other  equipments  of 
any  vessel, 

Shall  be  deemed  guilty  of  a  misdemeanor. 

16.  Any  person,  who  in  any  manner,  for  exhibition  or  display,  shall 
place  or  cause  to  be  placed,  any  word,  figure,  mark,  picture,  design, 
drawing,  or  any  advertisement,  of  any  nature  upon  any  flag,  standard, 
color,  shield  or  ensign  of  the  United  States  of  America,  or  the  state  of 
New  York,  or  shall  expose  or  cause  to  be  exposed  to  public  view  any 
such  flag,  standard,  color,  shield,  or  ensign,  upon  which  after  the  first 
day  of  September,  nineteen  hundred  and  five,  shall  have  been  printed, 
painted  or  otherwise  placed,  or  to  which  shall  be  attached,  appended, 
afiixed,  or  annexed,  any  word,  figure,  mark,  picture,  design,  or  drawing, 
or  any  advertisement  of  any  nature,  or  who  shall  expose  to  public  view, 
manufacture,  sell,  expose  for  sale,  give  away,  or  have  in  possession  for 
sale,  or  to  give  away,  or  for  use  for  any  purpose,  any  article,  or  sub- 
stance, being  an  article  of  merchandise,  or  a  receptacle  of  merchandise 
or  article  or  thing  for  carrying  or  transporting  merchandise,  upon 
jrhich  after  the  first  day  of  September,  nineteen  hundred  and  five,  shall 
have  been  printed,  painted,  attached,  or  otherwise  placed,  a  representa- 
tion of  any  such  flag,  standard,  color,  shield  or  ensign,  to  advertise, 
call  attention  to,  decorate,  mark  or  distinguish,  the  article  or  substance, 
on  which  so  placed,  or  who  shall  publicly  mutilate,  deface,  defile,  or 
defy,  trample  upon,  or  cast  contempt,  either  by  words  or  act,  upon  any 
such  flag,  standard,  color,  shield  or  ensign,  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  also  forfeit  a  penalty  of  fifty  dollars  for  each 
such  offense,  to  be  recovered  with  costs  in  a  civil  action,  or  suit,  in  any 
court  having  jurisdiction,  and  such  action  or  suit  may  be  brought  by 
or  in  the  name  of  any  citizen  of  this  state,  and  such  penalty  when  col- 
lected less  the  reasonable  cost  and  expense  of  action  or  ffuit  and  re- 
covery to  be  certified  by  the  district  attorney  of  the  county  in  which  the 
offense  is  committed  shall  be  paid  into  the  treasury  of  this  state ;  and 
two  or  more  penalties  may  be  sued  for  and  recovered  in  the  same  action 
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or  suit.  The  words,  flag,  standard,  color,  shield  or  ensign,  as  used  in 
this  subdivision  or  section,  shall  include  any  flag,  standard,  color, 
shield,  ensign,  or  any  picture  or  representation,  of  either  thereof,  made 
of  any  substance,  or  represented  on  any  substance,  and  of  any  size, 
evidently  purporting  to  be,  either  of,  said  flag,  standard,  color,  shield, 
or  ensign,  of  the  United  States  of  America,  or  of  the  state  of  New 
York,  or  a  picture  or  a  representation,  of  either  thereof,  upon  which 
shall  be  shown  the  colors,  the  stars,  and  the  stripes,  in  any  number  of 
either  thereof,  or  by  which  the  person  seeing  the  same,  without  delibera- 
tion may  believe  the  same  to  represent  the  flag,  colors,  standard,  shield 
or  ensign  of  the  United  States  of  America,  or  of  the  state  of  New  York. 

This  subdivision  shall  not  apply  to  any  act  expressly  permitted  by 
the  statutes  of  the  United  States  of  America,  or  by  the  United  States 
Army  and  Xavy  regulations,  nor  shall  it  be  construed  to  apply  to  a 
certificate,  diploma,  warrant,  or  commission  of  appointment  to  office, 
ornamental  picture,  article  of  jewelry,  stationery  for  use  in  private 
correspondence,  or  newspaper  or  periodical,  on  any  of  which  shall  be 
printed,  painted  or  placed,  said  flag,  standard,  color,  shield  or  ensign 
disconnected  and  apart  from  any  advertisement. 

The  possession  by  any  person,  other  than  a  public  officer,  as  such, 
of  any  such  flag,  standard,  color,  shield  or  ensign,  on  which  shall  be 
anything  made  unlawful  at  any  time  by  this  section,  or  of  any  article 
or  substance  or  thing  on  which  shall  be  anything  made  unlawful  at  any 
time  by  this  section  shall  be  presumptive  evidence  that  the  same  is  in 
violation  of  this  section,  and  was  made,  done  or  created  after  the  first 
day  of  September,  nineteen  hundred  and  five,  and  that  such  flag, 
standard,  color,  shield,  ensign,  or  article,  substance,  or  thing,  did  not 
exist  on  the  first  day  of  September,  nineteen  hundred  and  five.  ( Subd. 
amended  by  L.  1917,  chs.  54  and  779,  in  effect  June  8,  1917.  Chapter 
54  is  repealed  by  section  3  of  chapter  779.) 

Derivation:  Penal  Code,  §  640,  as  amended  L.  1892,  ch.  692,  §  1;  subd. 
8,  as  amended  L.  1888,  eh.  491,  §  1 ;  L.  1894,  ch.  164,  §  1 ;  L.  1894,  eh.  320,  §  1; 
subd.  12,  added  L.  1889,  ch.  497  §  1;  subd.  13  added  L.  1893,  ch.  692,.  §  2; 
subd.  14,  added  L.  1893,  cb.  692,  §  2,  amended  L.  1894,  oh.  551,  §  1;  L.  ISOe, 
eh.  552,  §  1;  subd.  15,  added  L.  1896,  ch.  552,  §  1;  subd.  16,  added  L.  1899,  ch. 
12,  §  1,  amended  L.  1903,  ch.  272,  §  1 ;  L.  1905,  ch.  80,  §  1 ;  L.  1905,  eh.  440, 

S  1. 

Anderson  V.  How  (1889),  116  N.  Y.  336;  Mullen  v.  Village  of  Glens  Falls 

(1896),   11  App.  Dlv.  275,  42  N.  Y.   Supp.   113;   Rice  v.  Buffalo  Steel,  etc. 

(1897),  17  App.  Div.  462,  45  N.  Y.  Supp.  277;  Nason  v.  West    (1900),  31 

Misc.  583,  65  N.  Y.  Supp.  651;  People  v.  McLaughlin   (1901),  57  App.  Div. 
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464,  68  N.  Y.  Supp.  246,  15  N.  Y.  Cr.  337;  McMorris  v.  Howell  (1903),  8» 
App.  Div.  274,  85  N.  Y.  Supp.  1018;  People  ex  rel.  Pike  v.  Van  De  Carr 
(1904),  178  N.  Y.  425,  19  Crim.  Rep.  332,  afF'g  86  N.  Y.  Supp.  644,  91  App. 
Div.  20;  see  also  People  v.  Becker,  10  N.  Y.  Supp.  676;  Wait  v.  Green,  5 
Park.  185;  O'Donnell  v.  Mclntyre,  16  Abb.  N.  C.  87;  People  v.  Upton,  9  N. 
Y.  Supp.  684. 

§  1426.  Malicious  injury  to  standing  crops,  when  a  misde- 
meanor. 

A  person,  who  maliciously  injures  or  destroys  any  standing 
crops,  grain,  cultivated  fruits,  or  vegetables,  the  property  of  an- 
other, in  any  case  for  which  punishment  is  not  otherwise  prescribed 
by  this  chapter  or  by  some  other  statute,  is  guilty  of  a  misde- 
meanor. 

Derivation:     Penal  Code,  §  646. 

People  V.  Upton,  9  N.  Y.  Supp.  684. 

§  1427.  Removal  of  books  and  works  of  art  from  library,  wil- 
ful injury  to  works  of  art,  ornamental  trees  or  other  improve- 
ments. 

Any  person  who : 

1.  Removes  or  assists  in  removing  any  book,  manuscript,  map, 
print,  coin,  medal,  printing  or  other  literary  article  or  work  of  art 
from  the  library  building  of  any  reference  library  company,  ex- 
cept for  its  preservation  or  repair  or  for  the  purpose  of  its  deposit 
in  some  other  building  of  the  company,  or,  being  a  trustee  or  offi- 
cer of  such  company,  consents  to  the  removal  thereof;  or,  upon 
such  removal  refuses  to  permit  tho  same  to  be  restored ;  or, 

2.  Not  being  the  ovmer  thereof,  and  without  lawful  authority, 
wilfully  injures,  disfigures,  removes  or  destroys  a  gravestone, 
monument,  work  of  art,  or  useful  or  ornamental  improvement,  or 
any  shade  tree  or  ornamental  plant,  whether  situated  upon  private 
grounds  or  upon  the  street,  road  or  sidewalk,  cemetery  or  public 
park  or  place,  or  removes  from  any  grave  in  a  cemetery  any 
flowers,  memorials  or  other  tokens  of  affection,  or  other  thing  con- 
nected with  them. 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  647,  as  amended  L.  1892,  ch.  692,  §  1. 

People  V.  Richards  (1888),  108  N.  Y.  137,  reVg  44  Hun,  278;  Sohultz  t. 
Greenwood  Cemetery  (1907),  190  N.  Y.  276,  rev'g  112  App.  Div.  922,  98  N. 
Y.  Supp.  1114. 

§  1428.  Wilful  or  malicious  injury  to  certain  articles  in  B- 
braries,  galleries,  museums  or  exhibitions. 

A  person  who  wilfully  or  maliciously  cuts,  tears,  defaces,  dis- 
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figures,  soils,  obliterates,  breaks  or  destroys,  a  book,  map,  chart, 
picture,  engraving,  statute,  coin,  model,  apparatus,  specimen,  or 
other  work  of  literature  or  object  of  art,  or  curiosity,  deposited 
in  a  public  library,  gallery,  museum,  collection,  fair,  or  exhibi- 
tion, or  in  a  library,  gallery,  museum,  collection  or  exhibition 
belonging  to  any  incorporated  college  or  university,  or  to  any 
other  incorporated  institution  devoted  to  educational,  scientific, 
literary,  artistic,  historical  or  charitable  purposes,  is  punishable 
by  imprisonment  in  a  state  prison  for  not  more  than  three  years, 
or  in  a  county  jail  for  not  more-than.  one  year,  or  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  both  such  fine  and  im- 
prisonment. 

Derivation:     Penal  Code,  §  648,  as  amended  L.  1907,  ch.  405,  |  1. 

§  1429.  Destroying  or  delaying  election  returns. 

A  messenger  appointed  by  authority  of  law  to  receive  and  carry 
a  report,  certificate  or  certified  copy  of  any  statement  relating  to 
the  result  of  any  election,  who  wilfully  mutilates,  tears,  defaces, 
obliterates  or  destroys  the  same,  or  does  any  other  act  which 
prevents  the  delivery  of  it  as  required  by  law;  and  a  person  who 
takes  away  from  such  messenger  any  such  report,  certificate  or 
certified  copy,  with  intent  to  prevent  its  delivery,  or  who  wilfully 
does  any  injury  or  other  act  in  this  section  specified,  is  punish- 
able by  imprisonment  in  a  state  prison  not  exceeding  five  years. 

Deri-ration:     Penal  Code,  §  649,  as  amended  L.  1892,  ch.  662,  |  24. 
People  V.  Wise   (1885),  3  N.  Y.  Cr.  303,  2  How.  Pr.  (N.  S.)  92. 

§  1430.  Property  in  house  of  worship. 

A  person,  who  wilfully  and  vdthout  authority,  breaks,  defaces 

or  otherwise  injures  any  house  of  religious  worship,  or  any  part 

thereof,  or  any  appurtenance  thereto,  or    any    book,  furniture, 

ornament,  musical  instrument,  article  of  silver  or  plated,  ware, 

or  other  chattel  kept  therein  for  use  in  connection  with  religious 

worship,  is  guilty  of  felony. 
Derivation:     Penal  Code,  §  650. 

§  1431.  Interference  with  gas  or  electric  meters  or  steam 
valves. 

A  person  who  wilfully  with  intent  to  injure  or  defraud : 
1.  OonmectB  a  tube,  pipe,  wire  or  other  instrument  or  contriv- 
ance with  a  pipe  or  wire  used  for  the   conducting  or   supplying 
illuminating  gas,  fuel,  natural  gas  or  electricity  in  such  a  manner 
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as  to  supply  such  gas  or  electricity  to  any  burner,  orifice,  lamp 
or  motor  where  the  same  is  or  can  be  burned  or  used  without 
passing  through  the  meter  or  instrument  provided  for  registering 
the  quantity  consumed,  or  uses  such  gas  or  electricity  obtained  by 
reason  of  the  mating  of  such  connection ;  or, 

2.  Obstructs,  alters,  injures  or  prevents  the  action  of  a  meter 
or  other  instrument  used  to  measure  or  register  the  quantity  of 
illuminating  fuel,  natural  gas  or  electricity  consumed  in  a  house 
or  apartment,  or  at  an  orifice  or  burner,  lamp  or  motor,  or  by  a 
consumer  or  other  person  or  a  person  other  than  a  state  inspector 
or  a  deputy  inspector  of  gas  meters  or  an  employee  of  the  company 
owning  any  gas  or  electric  meter,  who  wilfully  shall  detach  or  dis- 
connect such  meter,  or  make  or  report  any  test  of,  or  examine 
for  the  purpose  of  testing  any  such  meter  so  detached  or  discon- 
nected; or, 

8.  In  any  manner  whatever,  changes,  extends  or  alters  any 
eervioe  or  other  pipe,  wire  or  attachment  of  any  kind  connecting 
or  through  which  natural  or  artificial  gas  or  electricity  is  fur- 
nished from  the  gas  mains  or  pipes  or  wires  of  any  person,  com- 
pany or  corporation  without  first  procuring  from  said  person, 
company  or  corporation  written  permission  to  make  such  change, 
extension  or  alterations,  or  uses  gas  or  electricity  obtained  by 
reason  of  such  changes,  extensions  or  alterations  without  first  pro- 
curing the  written  permission  aforesaid ;  or, 

4.  Makes  any  connection  or  re-connection  with  the  gas  mains, 
service  pipes  or  wires  of  any  person,  company  or  corporation 
furnishing  to  consumers  natural  or  artificial  gas  or  electricity, 
or  turns  on  or  off  or  in  any  manner  interferes  with  any  valve  or 
stopcock  or  other  appliances  belonging  to  such  person,  company 
or  corporation  and  connected  with  its  serA'ice  or  other  pipes  or 
wires,  or  enlarges  the  orifice  of  mixers,  or  uses  natural  gas  for 
heating  purposes  except  through  mixers,  or  uses  electricity  or 
artificial  gas  for  any  purpose  before  it  has  passed  through  an 
instrument  for  measuring  the  quantity  consumed,  without  first 
procuring  from  such  person,  company  or  corporation  a  written 
permit  to  turn  on  or  off  such  stopcock  or  valve,  or  to  make  such 
connections  or  re-connections,  or  to  enla.rge  the  orifice  of  mixers 
or  to  use  for  heating  purposes  without  mixers,  or  to  interfere  with 
the  valves,  stopcocks,  wires,  or  other  appliances  of  such  person, 
company  or  corporation  as. the  case  may  be;  or, 

5.  Retains  possession  of   or  refuses  to  deliver    any  mixer  or 
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mixers,  meter  or  meters,  lamp  or  lamps,  or  other  appliancee 
which  may  be  or  may  have  been  loaned  or  rented  to  them  by  any 
person,  company  or  corporation  for  the  purpose  of  furnishing  gas, 
electricity  or  power  through  the  same,  or  who  sells,  loans  or  in  any 
manner  disposes  of  the  same  to  any  person  or  persons  other 
than  the  said  person,  company  or  corporation  entitled  to  the 
possession  of  the  same;  or, 

6.  Sets  on  fire  any  gas  escaping  from  wells,  broken  or  leaking 
mains,  pipes,  valves  or  other  appliancee  used  by  any  person,  com- 
pany or  corporation,  in  conveying  gas  to  consumers,  or  interferes 
in  any  manner  with  the  wells,  pipes,  mains,  gateboxee,  valv^, 
stopcocks,  wires,  cables,  conduits,  or  any  other  appliances,  machin- 
ery or  property  of  any  person,  company  or  corporation  engaged 
in  furnishing  gas  to  consumeirs  unless  employed  by  or  acting  under 
the  authority  and  direction  of  such  person,  company  or  corpora- 
tion; or, 

7.  Opens  or  causes  to  be  opened  or  re-connects  or  causes  to  be 
re-connected  any  valve  lawfully  closed  or  disconnected  by  a  district 
steam  corporation;  or, 

8.  Turns  on  steam  or  causes  it  to  be  turned  on,  or  to  re-enter 
any  premises  when  the  same  has  been  lawfully  stopped  from  en- 
tering such  premises. 

Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  651,  as  almcnded  L.  1888,  ch.  219;  L.  1882, 
chs.  692,  699;  L.  1893,  ch.  692;  L.  1900,  ch.  589;  L.  1906,  ch.  453. 

§  1432.  Unlawful  interference  with  water  meters,  water  ser- 
vice pipes  and  their  connections. 

A  person  who,  wilfully,  vsdth  intent  to  injure  or  defraud : 

1.  Breaks  or  defaces,  or  causes  to  be  broken  or  defaced,  the  seal 
of  a  water  meter;  or, 

2.  Obstructs,  alters,  injures  or  prevents,  or  causes  to  be  ob- 
structed, altered,  injured  or  prevented,  the  action  of  any  such 
meter  or  other  instrument  used  to  measure  or  register  the  quan- 
tity of  water  supplied  to  or  consumed  by  any  person,  corporation 
or  company ;  or, 

3.  Makes  or  causes  to  be  made  any  connection  by  means  of 
pipe,  conduit  or  otherwise  with  the  water  main  or  service  pipe  of 
any  peiraon,  corporation  or  company  furnishing  water  to  con- 
sumers, in  such  manner  as  to  take  water  from  said  main  or 
seo^ice  pipe  without  its  passing  through  the  meter  or  other  in- 
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stminent  provided  for  registering  or  measuring  the  amount  or 
quantity  of  water  taken  from  said  main  or  service  pipe;  or, 

4.  Makes  any  connection  or  re-connection  with  the  water  main 
or  service  pipe  of  any  person,  corporation  or  company  furnishing 
water  to  consumers,  or  turns  on  or  off,  or  in  any  manner  inter^ 
feres  with  any  valve,  stopcock  or  other  appliance  belonging  to 
said  person,  corporation  or  company,  without  obtaining  from  such 
person,  corporation  or  company  a  written  permit  to  make  such 
connection  or  re-connection  or  to  turn  or  otherwise  interfere  with 
said  valve,  stopcock  or  other  appliance;  or, 

5.  Prevents,  by  the  erection  of  any  device  or  construction,  or 
by  any  other  means,  free  access  to  any  such  meter  by  the  person, 
company  or  corporation  furnishing  such  water;  or  interferes,  ob- 
structs or-  prevents,  by  any  means,  the  reading  or  inspection  of 
such  meter, 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  651a,  added  L.  1902,  oh.  333,  5  1. 

§  1433.  Injury  to  property,  how  punistKid. 

A  person  who  unlawfully  and  wilfully  destroys  or  injures  any 
real  or  personal  property  of  another,  or  who  without  authority  or 
permission  from  a  person  who  has  the  right  to  give  such  authority 
or  permission,  loosens  any  brake  or  blocking  of  any  car  standing  on 
any  railroad  track  in  this  state,  or  without  like  authority  or  per- 
mission, puts  upon  or  runs  any  hand  ear,  or  other  car,  on  any  rail- 
road track  in  this  state,  or  without  like  authority  or  permission,  in- 
terferes or  meddles  with  any  brake  or  coupling  of  any  car  while 
standing  or  moving  on  any  railroad  track  in  this  state,  or  takes 
any  part  therein,  in  a  case  where  the  punishment  is  not  specially 
prescribed  by  statute,  is  punishable  as  follows : 

1.  If  the  value  of  the  property  destroyed,  or  the  diminution  in 
the  value  of  the  property  by  the  injury  is  more  than  two  hundred 
and  fifty  dollars,  by  imprisonment  for  not  more  than  four  years. 
(Subd.  1,  amended  by  L.  1912,  ch.  163;  L.  1915,  ch.  342.  In 
effect  Sept.  1,  1915.) 

2.  In  any  other  case,  by  imprisonment  for  not  more  than  six 
months,  or  by  a  fine  of  not  more  than  two  hundred  and  fifty  dol- 
lars, or  by  both  such  fine  and  imprisonment. 

3.  And  in  addition  to  the  punishment  prescribed  therefor,  he  is 
liable  in  treble  damages  for  the  injury  done,  to  be  recovered  in  a 
civil  action  by  the  owner  of  such  property,  or  the  public  officer 
having  charge  thereof. 

DeriTatlons     Penal  Code,  §  654,  as  amended  L.  1892,  ch.  180. 
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Paople  T.  Christy  (1892),  65  Hun,  340,  20  N.  Y.  Supp.  278,  8  N.  Y.  Cr. 
481;  People  v.  KAne  (1892),  131  N.  Y.  Ill;  People  v.  Bosworth  (1892),  64 
Hun,  72,  19  N.  Y.  Supp.  114;  Hewitt  v.  Newburger  (1894),  141  N.  Y.  538, 
reVg  66  Hun,  230,  20  N.  Y.  Supp.  913;  People  v.  Kane  (1894),  142  N.  Y. 
366,  reVg  73  Hun,  542,  26  N.  Y.  Supp.  1121;  Prignitz  v.  MoTiernan  (1896), 
18  Misc.  652,  43  N.  Y.  Supp.  974;  People  v.  Knatt  (1898),  156  N.  Y.  302, 
levg  19  App.  Div.  628,  46  N.  Y.  Supp.  1098;  Layton  v.  McConnell  (1901),  61 
App.  Div.  447,  70  N.  Y.  Supp.  679;  Curley  v.  Electric  Vehicle  Co.  (1902),  68 
App.  Div.  1820,  74  N.  Y.  Supp.  35;  O'Dell  v.  Hatfield  (1903),  40  Misc.  13,  81 
v.  Y.  Supp.  158;  see  also  Von  HoflFman  v.  Kendall,  17  N.  Y.  Supp.  713; 
Yeamans  v.  Nichols,  81  N.  Y.  Supp.  500. 

§  1434.  Placing  injurious  substances  on  roads. 

Whoever  willfully  shall  throw,  drop  or  place,  or  shall  cause  or 
procure  to  be  thrown,  dropped  or  placed,  in  or  upon  any  cycle 
path,  avenue,  street,  sidewalk,  alley,  road,  highway  or  public  way 
or  place,  any  glass,  tacks,  nails,  pieces  of  metal,  brier,  thorn  or 
other  substance  which  might  injure  any  animal  or  puncture  any 
tire  used  on  a  vehicle,  or  which  might  wound,  disable  or  injure  any 
person  using  such  way,  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  be  fined  not  less  than  five  nor  more  than  fifty  dollars. 
(Amended  by  L.  1916,  ch.  321,  in  effect  Sept.  1,  1916.) 

DerlTBtloii:    Penal  Code,  §  654a,  added  L.  1896,  eh.  304. 

Lechner  v.  ViUage  of  Newark  (1896),  19  Misc.  462,  44  N.  Y.  Supp.  SfiOt 
Paople  V.  Schermerhom  (1908),  69  Mise.  140.  112  N.  Y.  Supp.  222. 

§  1435.  Wearing  industry  badges,  or  other  insignia  of  iden- 
tification, by  unauthorized  persons. 

An  employer  of  labor  may  adopt  a  badge,  or  other  insignia  of 
identification,  to  be  worn  or  displayed  by  the  employees  for  the 
purpose  of  identification  while  upon  the  premises  of  the  employer 
and  post  a  notice  of  the  adoption  of  such  badge,  or  insignia,  near 
ihe  main  entrance  of  such  premises.  Such  employer  shall  deposit 
with  the  industrial  commission  a  replica  of  such  badge  or  insignia, 
and  such  commission  shall,  if  such  badge  or  insignia  be  distinctive, 
issue  to  such  employer  a  certificate  authorizing  the  use  thereof  for 
the  purposes  of  this  section.  Any  person  who,  after  the  approval 
and  adoption  of  such  badge,  or  insignia,  and  posting  of  such  notice, 
"without  authority  or  permission  of  the  employer  adopting  the 
flame,  wilfully  wears  such  badge,  or  displays  such  insignia,  or  any 
facsimile  or  any  imitation  thereof,  or  uses  the  same  to  obtain 
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admittance  to  or  remain  upon  the  premises  of  the  employer,  is 
guilty  of  a  misdemeanor.  (Added  by  L.  1918,  ch,  265,  in  effect 
April  17,  1918.) 

§  1435.  Damaging  military  or  naval  equipment  supplies  or 
stores. 

A  person  who,  in  time  of  war,  wilfully  or  maliciously : 

1.  Injures  or  destroys  any  article  of  equipment  or  supplies  or 
military  or  naval  stores'  of  the  military  or  naval  forces  of  the 
United  States  or  of  the  state  of  New  York  or  of  any  foreign  gov- 
ernment allied  with  the  United  States,  or  any  article  used  or  in- 
tended for  use  in  the  production  or  manufacture  of  any  such 
article;  or 

2.  Injures  or  destroys  any  building,  structure,  or  vessel  used  or 
occupied  by  the  military  or  naval  forces  of  the  United  States  or 
of  the  state  of  New  York  or  of  any  foreign  government  allied  with 
the  United  States,  or  any  article  used  or  intended  for  use  in  the 
construction  or  operation  of  any  such  building,  structure  or  vessel ; 
or 

3.  Injures  or  destroys  any  building,  structure,  or  vessel  used  or 
occupied  in  the  production  of  any  article  mentioned  in  subdivision 
one  of  this  section  or  any  article  used  or  intended  for  use  in  the 
construction  or  operation  of  any  such  building,  structure,  or  vessel ; 
or 

4.  Injures  or  destroys  any  machine  used  or  intended  for  use  in 
the  production  of  any  article  mentioned  in  subdivision  one,  two, 
or  three  of  this  section  or  used  or  intended  to  be  used  in  the  con- 
struction or  operation  of  any  building,  structure,  or  vessel  men- 
tioned in  subdivision  two  or  three  of  this  section ;  or  tampers  with 
any  such  machine  with  intent  to  lessen  its  efficiency  in  the  produc- 
tion of  any  such  article ;   or 

5.  Injures  or  destroys  any  railroad  engine  or  car,  or  any  vehicle, 
or  any  vessel  used  or  intended  for  use  in  the  transportation  of  any 
article  or  machine  mentioned  in  subdivision  one,  two,  three,  or 
four  of  this  section,  or  tampers  with  any  such  engine,  car,  vehicle, 
or  vessel  with  intent  to  lessen  its  efficiency  in  the  transportation  of 
any  such  article,  or  with  intent  to  hinder,  delay,  or  obstruct  any 
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military  or  naval  operation  of  the  United  States  or  of  the  state 
of  New  York  or  of  any  foreign  government  allied  with  the  United 
States;  or 

6.  Injures,  destroys,  obstructs,  or  tampers  with  any  railroad, 
highway,  bridge,  canal  or  river  with  intent  to  interfere  with  or 
delay  the  transportation  of  any  article  or  machine  mentioned  ir; 
section  one,  two,  three,  four  or  five  of  this  section,  or  with  intent 
to  hinder,  obstruct,  or  delay  any  military  or  naval  operation  of  the 
United  States  or  of  the  state  of  New  York  or  of  any  foreign  gov- 
ernment allied  with  the  United  States ;  or 

7.  Unlawfully  seizes  or  carries  away  or  injures  or  destroys  or 
tampers  with  any  property  with  intent  to  hinder,  obstruct,  or  delay 
any  military  or  naval  operation  of  the  United  States  or  of  the 
state  of  New  York  or  of  any  foreign  government  allied  with  the 
United  States; 

Is  guilty  of  felony.  (Added  by  L.  1918,  ch.  337,  in  eifect  April 
25,  1918.) 

§  1436.  Conspiracy  to  violate  the  foregoing  section. 

If  two  or  more  persons  conspire  to  commit  any  of  the  acts  made 
punishable  by  the  foregoing  section,  each  of  such  persons  is  guilty 
of  felony.      (Added  by  L.  1918,  ch.  337,  in  effect  April  25,  1918.) 

§  1437.  Penalties  for  violations  o£  the  two  foregoing  sec- 
tions. 

The  violation  of  e^ither  of  the  two  foregoing  sections  is  punish- 
able by  imprisonment  for  a  term  of  not  less  than  five  nor  more  than 
twenty-five  years.  (Added  by  L.  1918,  ch.  337,  in  effect  April 
25,  1918.) 
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ARTICLE  136. 

MARRIAGES. 

Section  1450.  Solemnizing  unlawful  marriages. 

1451.  Unlawful  procurement  of  marriage  license. 

§  1450.  Solemnizing  unlawful  marriages  and  unlawful  sol- 
emnizing of  marriages. 

A  minister  or  magistrate  who  solemnizes  a  marriage  when  either 
of  the  parties  is  known  to  him  to  be  under  the  age  of  legal  consent, 
or  to  be  an  idiot  or  insane  person,  or  a  marriage  to  which  within 
his  knowledge  a  legal  impediment  exists,  or  any  person  not  author- 
ized by  the  laws  of  this  state  to  perform  marriage  ceremonies  who 
shall  solemnize  or  presume  to  solemnize,  with  intent  to  deceive, 
any  marriage  between  any  parties  is  guilty  of  a  misdemeanor. 
Until  a  marriage  has  been  dissolved  or  annulled  by  a  proper  tri- 
bunal or  court  of  competent  jurisdiction,  any  person  who  shall 
assume  to  grant  a  divorce,  in  writing,  purporting  to  divorce  hus- 
band and  wife  and  permitting  them  or  either  of  them  to  lawfully 
marry  again,  shall  be  guilty  of  a  misdemeanor  punishable  by  fine 
for  the  first  offense  not  exceeding  five  hundred  dollars,  and  for  the 
second  offense  one  thousand  dollars,  or  imprisonment  not  exceed- 
ing one  year,  or  both  such  fine  and  imprisonment.  (Amended  by 
L.  1916,' ch.  368,  in  effect  Sept.  1,  1916.) 

Derivation:    Penal  Code,  §  376,  as  amended  L.  1893,  ch.  461. 

§  1451.  Unlawful  procurement  of  marriage  license. 

A  person  who,  having  a  husband  or  wife  living,  takes  out  a  license 
to  marry  another  person,  is  guilty  of  a  misdemeanor.  The  excep- 
tions in  section  three  hundred  and  forty-one  of  this  chapter  are 
applicable  to  this  section.  (Added  by  L.  1916,  ch.  482,  in  effect 
Sept.  1,  1916.) 
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ABTICIiE   138. 
MAKBIED  WOMEN. 

Sbction  1460.  Freeenee  of  husband  no  defense. 

[Article  138  repealed  and  $  1460  remunbered  i  lOOS  hf  L.  1900,  eh.  5S4.    la 
cffeet  May  27,  100».] 
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ARTICLE  140. 

ICEETINOS. 

SBCnoN  1470.  Disturbing  lawful  meetings. 

1471.  Leaving  state  with  intent  to  elude  provisions  of  this  article. 

1472.  Witnesses'  privilege. 

§  1470.  Disturbing  lawful  meetings. 

A  person,  who,  without  authority  of  law,  wilfully  disturbs  any 
assembly  or  meeting,  not  unlawful  in  its  character,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §  448. 

People  V.  Barber  (1893),  74  Hun,  368,  26  N.  Y.  Supp.  417;  People  ex  rel. 
Taylor  v.  Seaman  (1894),  8  Misc.  152,  29  N.  Y.  Supp.  329;  see  also  People 
V.  Judson,  11  Daly,  1,  82. 

§  1471.  Leaving  state  with  intent  to  elude  provisions  of  this 
article. 

A  person  who  leaves  the  state,  with  intent  to  elude  any  pro- 
vision of  this  article,  or  to  commit  any  act  without  the  state,  which 
is  prohibited  by  this  article,  or  who,  being  a  resident  of  this  state, 
does  any  act  without  the  state,  which  would  be  punishable  by  the 
provisions  of  this  article,  if  committed  within  the  state,  is  guilty 
of  the  same  offense  and  subject  to  the  same  punishment,  as  if  the 
act  had  been  committed  within  this  state. 

Derivation:     Penal  Code,  §  461. 

§  1472.  Witnesses'  privilege. 

No  person  shall  be  excused  from  giving  evidence  upon  an  in- 
vestigation or  prosecution  for  any  of  the  offenses  specified  in  this 
article  upon  the  ground  that  the  evidence  might  tend  to  convict 
him  of  a  crime.  But  such  evidence  shall  not  be  received  against 
him  upon  any  criminal  proceeding. 

Derivation:    Penal  Code,  S  469. 
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ARTICLE  142. 

MIUTARY. 

Section  1480.  Depriving  members  of  national  guard  of  empIoTment. 

1481.  Discrimination  against  members  of  national  guard. 

1482.  Drugging  person  for  enlistment. 

1483.  Seizing  military  stores  belonging  to  the  state. 

1484.  Converting  military  property;  unlawfully  wearing  uniform; 

unlawful  use  of  name  of  military  or  naval  organization, 
or  unit  thereof. 

1485.  Introduction  of  spirituous  or  malt  liquors  into  arsenal  or 

armory. 

1486.  Unlawfully  exacting  toll  of  a  member  of  the  national  guard. 

1487.  Failure  to  respond  to  military  duty. 

§  1480.  Depriving  members  of  national  guard  of  employ- 
ment. 

A  person  who,  either  by  himself  or  with  another,  wilfully  de- 
prives a  member  of  the  national  guard  of  his  employment,  or 
prevents  his  being  employed  by  himself  or  another,  or  obstructs 
or  annoys  said  member  of  said  national  guard,  or  his  employer, 
in  respect  of  his  trade,  business,  or  employment,  because  said 
member  of  said  national  guard  is  such  member,  or  dissuades  any 
person  from  enlistment  in  the  said  national  guard  by  threat  of 
injury  to  him  in  case  he  shall  so  enlist,  in  respect  of  his  employ- 
ment, trade,  or  business,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §   171b,  added  L.  1903,  cli.  349. 

§  1481.  Discrimination  against  members  of  national  guard. 

No  association  or  corporation,  constituted  or  organized  for  the 
purpose  of  promoting  the  success  of  the  trade,  employment,  or 
business  of  the  members  thereof,  shall  by  any  constitution,  rule, 
by-law,  resolution,  vote,  or  regulation,  discriminate  against  any 
member  of  the  national  guard  of  the  state  ol  New  York,  because 
of  such  membership  in  respect  of  the  eligibility  of  such  member 
of  the  said  national  guard  to  membership  in  such  association  or 
corporation,  or  in  respect  of  his  right  to  retain  said  last  men- 
tioned membership;  it  being  the  purpose  of  this  section  and  the 
section  immediately  preceding  to  protect  a  member  of  the  said 
national  guard  from  disadvantage  in  his  means  of  livelihood  and 
liberty  therein  but  not  to  give  him  any  preference  or  advantage 
on  account  of  his  membership  of  said  national  guard.  A  person 
who  aids  in  enforcing  any  such  provisions  against  a  member  of 
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the  said  national  guard  with  the  intent  to  discriminate  against  him  be- 
cause of  such  membership,  is  guilty  of  a  misdemeanor. 
DcriTation:  Penal  Code,  §  171c,  added  L.  1903,  ch.  349. 

§  1482.  Drugging  person  for  enlistment. 

A  person  who  administers  any  drug  or  stupefying  substance  to  another, 
with  the  intent,  while  such  person  is  under  the  influence  thereof,  to  in- 
duce such  person  to  enter  the  military  or  naval  service  of  the  United 
States,  of  this  state,  or  any  other  state,  country  or  government,  is  guilty 
of  a  misdemeanor. 

Derivation:   Penal  Code,  §  447. 

§  1483.  Seizing  military  stores  belonging  to  the  state. 

A  person  who  enters  any  fort,  magazine,  arsenal,  armory,  arsenal  yard 
or  encampment,  and  seizes  or  takes  away  any  arms,  ammunition,  military 
stores  or  supplies  belonging  to  the  people  of  this  state;  and  a  person  who 
enters  any  such  place  with  intent  so  to  do,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  ten  years. 

Derivation:   Penal  Code,  §  484. 

1484.  Converting  military  property;  unlawfully  wearing  uniform;  un- 
lawful  use  of  name  of  military  or  naval  organization,  or  unit  thereof.     , 

1.  Any  person  who  shall  secrete,  sell,  dispose  of,  offer  for-  sale,  purchase, 
retain  after  demand  made  by  a  commissioned  officer  of  the  national  guard, 
or  in  any  manner  pawn  or  pledge  any  arms,  uniforms  or  equipments, 
issued  under  the  provisions  of  the  military  law;  or, 

2.  Any  person  not  a  member  of  the  national  guard,  except  members  of 
organizations  specially  authorized  to  do  so  by  the  military  law,  who  shall 
wear  any  uniform  or  designation  of  grade  similar  to  those  in  use  by  the 
national  guard,  issued  or  authorized  under  the  provisions  of  said  law;  or, 

3.  Any  person,  society  or  corporation  who  shall,  with  intent  to  acquire 
or  obtain  for  personal  or  business  purposes  a  benefit  or  advantage,  as- 
sume, adopt  or  in  any  manner  use  the  name  of  a  regiment,  battalion,  bat- 
tery, squad,  troop,  division,  company  or  other  unit  of  any  military  or  naval 
organization  constituting  a  part  of  the  national  guard  or  naval  militia  of 
the  state  of  New  York,  or  of  any  society,  association  or  other  organization, 
or  a  part  thereof,  whether  incorporated  or  unincorporated,  that  has  been 
recognized  by  the  commanding  oiflcer  of  such  military  or  naval  organiza- 
tion as  a  society  or  association  of  Its  veterans  or  ex-members,  or  who 
shall  assume  or  adopt  a  name  so  nearly  resembling  it  as  to  be  calculated 
to  deceive  the  public  with  respect  to  any  such  military  or  naval  organiza- 
tion, or  any  such  society,  association  or  other  organization,  or  a  part 
thereof,  of  its  veterans  or  ex-members,  without  first  having  obtained  the 
written  consent  of  the  commanding  ofiicer  of  such  military  or  naval  or- 
ganization. 

Is  guilty  of  a  misdemeanor. 

Whenever  there  shall  be  an  actual  or  threatened  violation  of  any  of  the 
subdivisions  of  this  section,  an  application  may  be  made  to  a  court  or 
justice  having  jurisdiction  to  issue  an  injunction,  upon  notice  to  the  de- 
fendant of  not  less  than  five  days,  for  an  injunction  to  enjoin  and  restrain 
said  actual  or  threatened  violation;  and  If  it  shall  appear  to  the  satisfac- 
tion of  the  court  or  justice  that  the  defendant  is  in  fact  violating  any  of 
the  subdivisions  of  this  section,  or  is  threatening  to  do  so,  an  injunction 
may  be  issued  by  such  court  or  justice  enjoining  and  restraining  such 
actual  or  threatened  violation  without  requiring  proof  that  any  person  haa 
in  fact  been  misled  or  deceived  or  otherwise  injured  thereby.  (Amended  by 
L.  1913,  ch.  555,  in  effect  May  16,  1913.) 

Derivation:  Penal  Code,  §  674b,  added  L.  1894,  ch.  551,  §  2. 

§  1485.  Introdnction  of  spiritnons  or  malt  liqnors  into  arsenal  or  armory. 

Any  person  who  introduces  any  wine,  spirituous  or  malt  liquors 
into    any    arsenal    or    armory,    except    when    prescribed    for    medical 
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purposes  by  a  medical  officer  of  the  national  guard,  is  guilty  of 
a  misdemeanor. 

Deriratiom:     Penal  Ck>de,  §  674c,  added  L.  1894,  ch.  551,  S  Z. 

§  1486.  Unlawfully  exacting  toll  of  a  member  of  the  national 
guard. 

Any  person,  master  or  keeper  of  a  toll-gate,  toll-bridge  or  ferry, 
or  any  person  in  charge  thereof  who  wilfully  hinders  or  delays 
any  member  of  the  national  guard  or  refuses  free  passage  to  any 
such  member  going  to  or  ;retuming  from  any  parade,  encampment, 
drill  or  meeting  which  he  may  be  by  law  required  to  attend,  or 
wilfully  hinders,  delays  or  refuses  free  passage  to  any  conveyance 
or  militaiiy  property  of  the  state  in  charge  of  a  member  of  said 
guard,  is  guilty  of  a  misdemeanor. 

DerlvaUon:     Penal  Code,  §  674d,  added  L.  1894,  ch.  551,  §  2. 

§  1487.  Failure  to  respond  to  military  duty. 

Every  member  of  an  independent  military  organization  not 
regularly  organized  as  an  organization  of  the  national  guard,  who 
fails  to  respond  or  to  do  military  duty,  or  refuses  to  enlist  when 
lavsrfuUy  called  upon  to  do  so  by  the  commander-in-chief,  in  caseb 
of  emergency  or  necessity,  is  guilty  of  a  misdemeanor. 

DeriTatioa:     Penal  Code,  §  674e,  added  L.  1894,  ch.  551,  $  2. 
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ARTICI.E  144. 

NAVIGATION. 

BteCTiow  1500.  Oflfenaes  against  the  navigation  law. 

1500a.  Sound  of  exhaust  on  gasoline  motor  boat  to  be  muffled. 

1501.  Unlicensed  piloting. 

1502.  Acting  as  port-warden  without  authority. 

1503.  Using  net  or  weir  unlawfully  in  Hudson  river. 

1504.  Lights  upon  swing  bridges. 

1505.  Interfering  with  navigation. 

1506.  Wilfully  destroying  vessel. 

1507.  Fitting  out  or  lading  any  vessel  with  intent  to  wreck  the  same. 

1508.  Making  false  manifest. 

1609.  Destroying  invoice. 

1610.  Motor  boats  to  be  provided  with  mufflers;  ezceptioiu. 

§  1500.  Offenses  against  the  navigation  law. 

Any  person  having  the  charge,  command  or  control  of  a  steamboat 
or  vessel  who : 

1.  Permits  a  line  used  for  the  purpose  of  landing  or  receiving  pas- 
sengers, to  be  attached  in  any  way  to  the  machinery  of  any  steamboat, 
or  permits  a  small  boat  used  for  the  purpose  of  landing  or  receiving 
passengers  to  be  hauled  by  means  of  such  machinery ;  or, 

2.  Carries  or  permits  a  steamboat  to  carry  a  greater  number  of  pas- 
sengers than  is  stated  in  the  certificate  of  such  steamboat  issued  under 
the  navigation  law ;  or, 

3.  Wilfully  violates  any  of  the  provisions  of  section  eleven  of  the 
navigation  law,  relating  to  the  sailing  rules ;  or, 

4.  Neglects  to  carry  and  show  on  a  vessel  the  lights  required  by 
section  twelve  of  the  navigation  law ;  or, 

•5.  Neglects  to  carry  on  a  vessel  the  life  boats  and  life  preservers 
required  by  sections  fourteen  and  fifteen  of  the  navigation  law ;  or, 

6.  Neglects  to  carry  on  a  vessel  the  steam  fire  pump  required  by 
section  thirteen  of  the  navigation  law ;  or, 

7.  Intentionally  loads  or  obstructs  or  causes  to  be  loaded  or  ob- 
structed in  any  way  the  safety  valve  of  the  boiler  of  any  steamboat  or 
naptha  launch,  or  employs  any  other  means  or  device  whereby  the 
boiler  of  such  vessel  may  be  subjected  to  a  greater  pressure  than  is 
allowed  by  the  inspectors'  certificate,  or  intentionally  deranges  or  hin- 
ders the  operation  of  any  machinery  or  device  employed  to  denote  the 
stage  of  the  water  or  steam  in  any  boiler  or  to  give  warning  of  ap- 
proaching danger,  or  intentionally  permits  the  water  to  fall  below  the 
prescribed  low  water  limit  of  the  boiler ;  or, 

8.  Acts  or  permits  another  person  to  act  as  oflacer  of  a  vessel  without 
having  the  license  required  by  section  seventeen  of  the  navigation  law, 
except  as  permitted  by  the  provisions  of  section  thirty  of  the  naviga- 
tion law;  or, 

9.  Uses  or  permits  to  be  used  in  lamps,  lanterns  or  other  lights,  on 
a  vessel,  any  oil  which  will  not  stand  a  fire  test  of  at  least  three  hun- 
dred degrees  Fahrenheit;  or,        316 
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10.  After  employing  a  steam  vessel  for  towing,  receives  any 
commission  or  compensation  for  orders  given  to  the  owner,  captain 
or  agent  of  any  vessel  for  towage ;  or  interferes  with  or  hinders  any 
such  owner,  captain  or  agent,  while  in  the  prosecution  of  his  busi- 
ness ;  or, 

11.  Is'eglects  to  cause  the  dampers  in  the  pipes  or  chimneys  of 
a  steamboat  to  be  closed,  or  to  otherwise  prevent  the  escape  of 
sparks  and  coals  therefrom  while  passing  near  any  of  the  villages 
or  cities  situated  on  the  Hudson  river,  or  while  landing  or  receiv- 
ing passengers  or  freight,  or  while  lying  at  the  docks  or  wharves 
thereof;  or, 

12.  Violates  any  other  provision  of  the  navigation  law  for  which 

no  other  punishment  is  prescribed, 

Is  guilty  of  a  misdemeanor. 
Derivation:   Penal  Code,  §§  359a,  359b,  added  L.  1897,  oh.  584,  §§  1,  2. 

§  1500a.  Sound  of  exhaust  on  gasoline  motor  boat  to  be 
muffled. 

A  person  who  operates  a  boat,  barge,  vessel  or  other  floating 
structure,  on  Lake  George,  Cayuga  and  Seneca  lakes,  or  on  the 
canal  system  of  the  state  as  constructed  or  improved  under  the  pro- 
visions of  chapter  one  hundred  and  forty-seven  of  the  laws  of  nine- 
teen hundred  and  three  and  amendatory  acts  and  chapter  three 
hundred  and  ninety-one  of  the  laws  of  nineteen  hundred  and  nine 
and  amendatory  acts,  or  upon  any  of  the  lakes,  rivers  or  streams 
used  in  connection  with  said  canal  system,  propelled  wholly  or 
partly  by  an  engine  operated  by  the  explosion  of  gas,  gasoline, 
naphtha  or  other  substance,  without  having  the  exhaust  from  the 
engine  run  through  a  muffler  so  constructed  and  used  as  to  muffle 
the  noise  of  the  exhaust  in  a  reasonable  manner,  shall  be  guilty  of 
a  misdemeanor;  but  the  provisions  of  this  section  shall  not  apply 
to  any  boat,  barge,  vessel  or  floating  structure  while  actually  com- 
peting in  a  race  held  under  the  auspices  of  any  club  or  racing 
association,  or  between  the  hours  of  nine  o'clock  in  the  morning  and 
sunset,  when  practicing  or  being  tested  for  such  a  race.  (Added 
by  L.  1911,  ch.  758;  amended  by  L.  1915,  ch.  380;  L.  1917,  ch. 
305,  in  effect  July  1,  1917.) 

§  1501.  Unlicensed  piloting. 

A  person  other  than  a  lawfully  authorized  branch  Hell  Gate 
pilot  who  pilots  or  offers  to  pilot  or  tows  or  offers  to  tow  any  boat 
or  vessel  (except  barges,  vessels  under  fifty-five  tons  burthen,  and 
canal  boats  actually  used  in  navigating  the  canals)  through  that 
part  of  the  East  river,  commonly  called  Hell  Gate,  is  guilty  of  a 
misdemeanor.     But  no  pilotage  shall  be  charged  to  any  vessel  un- 
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der  a  coasting  license,  or  entering  or  departing  from  the  port  of 
New  York  by  way  of  the  East  river  called  Hell  Gate  unless  such 
vessel  actually  employs  a  pilot,  and  the  making  of  such  charge  or 
demand  without  such  employment  shall  he  deemed  a  misdemeanor. 

This  section  does  not  apply  to  vessels  propelled  wholly  or  partly 
hy  steam,  owned  or  belonging  to  citizens  of  the  United  States,  and 
licensed  and  engaged  in  the  coasting  trade. 

Derivation:  Penal  Code,  §  398,  as  amended  L.  1882,  ch.  384,  S  1;  Penal 
Code,  !  399. 

People  V  Francisco,  10  Abb.  Pr.  30;  Francisco  v.  People,  4  Park,  139, 
18  How.  Pr.  475;  Henderson  v.  Spofford,  10  Abb.  Pr.  (N.  S.)  140,  3  Daly, 
361;  Comrs.  of  Pilots  v.  Pacific  Mail  SS.  Co.,  52  N.  T.  609;  Stilwell  v. 
Raynor,  12  How.  (U.  S.)  299;  People  v.  Sperry,  50  Barb.  170. 

§  1502.  Acting  as  port- warden  without  authority. 

A  person  who  not  being  a  port-warden,  assumes  or  undertakes  to 
act  as  such,  or  undertakes  the  performance  of  any  of  the  duties 
prescribed  by  law,  as  pertaining  to  the  office  of  port-warden;  and 
a  person  who  knowingly  employs  any  other  than  the  wardens  for 
the  performance  of  sudh  duties,  and  a  person  who  issues  any  cer- 
tificate of  a  survey  on  vessels,  materials  or  goods  damaged,  with 
intent  to  avoid  the  provisions  of  any  statute,  is  guilty  of  a  misde- 
meanor. 

Derivation:     Penal  Code,  §  400. 

Tinkham  v.  Tapscott  (1858),  17  N.  Y.  141;  Curtin  v.  People  (1882),  26 
Hun,  564,  aff'd  89  N.  Y.  621;  see  also  Wardens  v.  Cartwright,  4  Sandf.  236. 

§  1503.  Using  net  or  weir  unlawfully  in  Hudson  river. 

A  person,  who  uses  any  net  or  weir  for  setting  or  attaching 
nets,  or  a  pole  or  other  fixture  in  any  part  of  the  Hudson  river, 
except  as  permitted  by  statute,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  433. 

§  1504.  Lights  upon  swing  bridges. 

A  corporation,  company  or  individual,  owning,  maintaining  or 
operating  a  swing  bridge  .across  the  Hudson  river,  who  during  the 
navigation  season  between  sundown  and  sunrise,  neglects  to  keep 
and  maintain  upon  every  such  bridge  the  lights  required  by  law, 
is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  433a,  added  L.  1893,  ch.  692,  §  2. 

§  1505.  Interfering  with  navigation. 

A  person  who  throws,  or  causes,  or  permits  to  be  thrown,  from 
any  boat,  scow,  or  other  vessel,  or  in  any  other  manner,  into  any 
of  the  navigable  waters  of  this  state,  including  bays,  sounds  and 
harbors,  any  earth,  'ashes,  cinders,  stone,  or  other  material,  or  who 
builds  any  structure  therein,  which  will  in  any  manner  lessen  the 
depth  of  such  waters,  or  interfere  with  the  free  and  safe  navi- 
gation thereof,  is  guilty  of  a  misdemeanor. 
Derivatioai    Penal  Code,  {  444. 
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§  1506.  Wilfully  destroying  vessel. 

A  person,  wlio  wrecks,  burns,  sinks,  scuttles,  or  otherwise  in- 
jures or  destroys  a  vessel,  or  the  cargo  of  a  vessel,  or  wilfully 
permits  the  same  to  be  wrecked,  burned,  sunk,  scuttled,  or  other- 
wise injured  or  destroyed,  with  intent  to  prejudice  or  defraud  an 
insurer  or  any  other  person,  is  punishable  by  imprisonment  for 
not  more  than  five  years. 
DeriT»tioB.    Penal  Code,  |  575. 

§  1507.  Fitting  out  or  lading  any  vessel  with  intent  to  wreck 
the  same. 

A  person  who  fits  out  any  vessel,  or  who  lades  any  cargo  on 
board  of  a  vessel,  with  intent  to  permit  or  cause  the  same  to  be 
wrecked,  sunk  or  otherwise  injured  or  destroyed,  and  thereby  to 
defraud  or  prejudice  an  insurer  or  another  person,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  ten  years. 

Derivation:    Penal  Code,  §  576,  as  amended  L.  1892,  ch.  663,  §  18. 
§  1508.  Making  false  manifest. 

A  person,  guilty  of  preparing,  making  or  subscribing,  a  false 
or  fraudulent  manifest,  invoice,  bill  of  lading,  ship's  register  or 
protest,  with  intent  to  defraud  another,  is  punishable  by  imprison- 
ment in  a  state  prison  not  exceeding  three  years,  or  by  a  fine  not 
exceeding  one  thousand  dollars,  or  both. 

Derivation:    Penal  Code,  §  577. 

Matter  of  Sayles  (1903),  40  Miso.  135, 17  N.  Y.  Cr.  234,  81  N.  Y.  Supp.  258. 

§  1509.  Destroying  invoice. 

A  person,  who  wilfully  destroys  or  suppresses  an  invoice,  bill 
of  lading,  or  any  other  document,  writing,   or  thing  whatever. 
which  tends  to  show  the  ownership  of  wrecked  property,  is  guilty 
of  a  misdemeanor. 
Derivation:    Penal  Code,  §  437. 

§  1510.  Motor  boats  to  be  provided  with  mufflers ;  exceptions. 

It  shall  be  unlawful  to  use  a  boat  propelled  in  whole  or  in  part 
by  gas,  gasoline  or  naphtha,  or  similar  explosive  medium,  unleei 
the  same  is  provided  with  an  under-water  exhaust  or  muffler  so  oon- 
sitructed  and  used  as  to  muffle  the  noise  of  the  explosion.  The 
provisions  of  this  section  shall  apply  only  to  tidal  waters  or  the 
waters  of  this  state  wherein  the  tide  ebbs  and  flows  and  shall 
not  apply  to  boats  competing 'in  a  race  held  under  the  direction 
of  a  duly  incorporated  yacht  club  or  racing  association.  Any  per- 
son who  operates  a  boat  in  violation  of  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor  and  punishable  by  a  fine 
of  not  more  than  twenty-five  dollars.  (Added  by  L.  1911,  ch.  840 ; 
amended  by  L,  1919,  ch.  244,  in  effect  June  1,  1919.) 
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ARTICLE  146. 

jfEGOTIABIiE  INSTRUMENTS. 

SwmON  1520.  Notes  given  for  patent-rights. 

1521.  Notes  given  for  a  speculative  consideration. 

§  1520.  Notes  given  for  patent-rights. 

A  person  who  takes,  sells  or  transfeo-s  a  promissory  note  or  other 
negotiable  instrument,  knowing  the  consideration  of  such  note  or 
instrument  to  consist  in  whole  or  in  part,  of  the  right  to  make, 
use  or  sell  any  patent  invention  or  inventions,  or  any  invention 
claimed  or  represented  to  be  patented,  without  having  the  words 
"  given  for  a  patent-right "  written  or  printed  legibly  and  promi- 
nently on  the  face  of  such  note  or  instrument  above  the  signature 
thereto,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  384m,  added  L.  1897,  ch.  613. 

People  V.  Beattie  (1904),  96  App.  Div.  383,  89  N.  Y.  Supp.  193;  People  ex 
rel.  Appel  v.  Zimmerman  (1905),  102  App.  Div.  103,  106,  92  N.  Y.  Supp.  497. 

§  1521.  Notes  given  for  a  speculative  consideration. 

A  person  who  takes,  sells  or  transfers  a  pi'omissory  note  or  order 
negotiable  instrument,  knowing  the  consideration  of  such  note  or 
instrument  to  consist  in  whole  or  in  part  of  the  purchase  price 
of  any  farm  product  at  a  price  greater  by  four  or  more  times 
than  the  fair  market  value  of  the  same  product  at  the  time  in 
the  locality,  or  in  which  the  consideration  shall  be  in  whole  or 
in  part,  membership  of  and  rights  in  an  association,  company  or 
combination  to  produce  or  sell  any  farm  product  at  a  fictitious 
rate,  or  of  a  contract  or  bond  to  purchase  or  sell  any  farm  product 
at  such  rate,  without  having  the  words  "  given  for  a  speculative 
consideration,"  or  other  words  clearly  showing  the  nature  of  the 
coDBideration  prominently  and  legibly  written  or  printed  on  the 
face  of  such  note  or  instrument  above  the  signature  thereof  is 
guilty  of  a  misdemeanor. 

Derivationi     Penal  Code,  S  384n,  added  L.  1897,  ch.  618. 
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ARTICLE  148. 

irUISANCES. 
•■OTiow  1530.  Public  nuisance  defined. 

1531.  Unequal  damage. 

1532.  Maintaining  nuisance. 

1533.  Permitting  use  of  building  for  nuisance;  opium  tmoking. 

§  1530.  Public  nuisance  defined. 

A  "  public  nuisance  "  is  a  crime  against  the  order  and  economy 
of  the  state,  and  consists  in  unlawfully  doing  an  act,  or  omitting 
to  perform  a  duty,  which  act  or  omission : 

1.  Annoys,  injures  or  endangers  the  comfort,  repose,  health  or 
safety  of  any  considerable  number  of  persons;  or, 

2.  Offends  public  decency;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to  obstruct, 
or  renders  dangerous  for  passage,  a  lake,  or  a  navigable  river, 
bay,  stream,  canal  oi  ibasin,  or  a  stream,  creek  or  other  body  of 
water  which  has  been  dredged  or  cleared  at  public  expense,  or  a 
public  park,  square,  street  or  highway;  or, 

4.  In  any  way  renders  a  considerable  number  of  persons  in- 
secure in  life,  or  the  use  of  property. 

Derivation:     Penal  Code,  §  385,  subd.  3,  as  amended  L.  1901,  ch.  387. 

Brown  v.  Bowen  (1864),  30  N.  Y.  519;  Irvine  v.  Wood  (1872),  51  N.  Y. 
224,  aflF'g  4  Robt.  138,  5  id.  482;  Adams  v.  Popham  (1879),  76  N.  Y.  410; 
Clifford  V.  Dam  (1880),  81  N.  Y.  52,  aff'g  44  N.  Y.  Super.  391;  People  v. 
Livingston  (1882),  27  Hun,  105;  Cain  v.  Syracuse  (1883),  29  Hun,  105,  aff'd 
95  N.  Y.  83,  89;  People  v.  Lochfelm  (1886),  103  N.  Y.  1,  4  N.  Y.  Cr.  159; 
Callanan  v.  Gilman  (1889),  107  N.  Y.  360,  1  Am.  St.  Rep.  83,  mod'f'g  52 
N.  Y.  Super.  112;. People  v.  Crounse  (1889),  7  N.  Y.  Cr.  11,  51  Hun,  489,  4 
N.  Y.  Supp.  266;  Flynn  v.  Taylor  (1891),  127  N.  Y.  599,  aff'g  53  Hun,  167, 
6  N.  Y.  Supp.  96;  People  v.  Kellog  (1893),  67  Hun,  546,  22  N.  Y.  Supp.  490; 
Tinker  v.  N.  Y.,  etc.,  &  R.  Co.  (1898),  157  N.  Y.  318,  aff'd  92  Hun,  269,  36 
N.  Y.  Supp.  672;  Eldert  v.  Long  Island  R.  Co.  (1898),  28  App.  Djv.  451,  51 
N.  Y.  Supp.  186,  aff'd  165  N.  Y.  651;  People  ex  rel.  Cocheu  v.  Dettmer  (1898), 
26  App.  Div.  326,  49  N.  Y.  Supp.  877;  City  of  Buffalo  v.  D.,  L.  &  W.  R.  Co. 
(1907),  190  N.  Y.  84,  rev'g  114  App.  Div.  915;  Johnson  v.  City  of  New 
York  (1905),  109  App.  Div.  821,  825,  96  N.  Y.  Supp.  754. 

Subd.  ,3.— Johnson  v.  City  of  New  York  (1906),  186  N.  Y.  146;  People 
V.  Hoffman  (1907),  118  App.  Div.  862,  103  N.  Y.  Supp.  1000,  21  Crim.  Rep. 
140;  Fifth  Ave.  Coach  Co.  v.  City  of  N.  Y.  (1908),  58  Misc.  405,  111  N.  Y. 
Supp.  759;  Melker  v.  City  of  New  York  (1908),  90  N.  Y.  488;  see  also  An- 
derson V.  Rochester,  etc.,  9  How.  553;  Chenango  Bridge  v.  Lewis,  63  Barb. 
Ill;  Conklin  v.  Phoenix  Mills,  62  Barb.  299;  People  v.  Cunningham,  1  Deo. 
524;  Hamilton  v.  N.  Y.  ft  H.  E.  Co.,  9  Pai.  71;  Harris  v.  Thompson,  9  Bark 
3fi0;  Harts  v.  L.  I.  R.  Cio.,  13  Barb.  646;  HutchinB  v.  Smith,  63  Barb.  111{ 
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Knox  V.  New  York,  55  Barb.  404;  McCannis  t.  Citizens  Gas  Light  Co.,  40 
Barb.  380;  Osbom  v.  Union  Ferry  Co.,  53  Barb.  629;  Phoenix  ▼.  Comrg.  of 
Emigration,  12  How.  1;  Renwick  v.  Morris,  3  Hill,  621,  7  Hill,  676;  People 
T.  Sargeant,  8  Cow.  139;  Thompson  v.  Allen,  7  Lans.  459;  Wetmore  T. 
Story,  22  Barb.  414;  Wetmore  v.  Atlantic  White  Lead  Co.,  37  Barb.  70; 
State  V.  Burdetta,  73  Ind.  185,  38  Am.  Rep.  117;  Bagley  v.  People,  43  Mich. 
365,  38  Am.  Rep.  192;  In  Re  Binghampton  Bridge,  3  Wall.  61. 

§  1531.  Unequal  damage. 

An  act  which  affects  a  considerable  number  of  persons,  in 
either  of  the  ways  specified  in  the  last  section,  is  not  less  a  nui- 
sance because  the  extent  of  the  damage  is  unequal. 

Derivation:     Penal  Code,  §  386. 

§  1532.  Maintaining  nuisance. 

A  person  who  commits  or  maintains  a  public  nuisance,  the 
punishment  for  which  is  not  specially  prescribed,  or  who  wilfully 
omits  or  refuses  to  perform  any  legal  duty  relating  to  the  re- 
moval of  such  a  public  nuisance,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  387. 

Wasmer  v.  Railroad  Co.  (1880),  80  N.  Y.  212,  aff'g  3  Daly,  280;  Simmon* 
V.  Everson  (1891),  124  N.  Y.  323;  People  v.  Hoffman  (1907),  118  App.  Dir. 
862,  103  N.  Y.  Supp.  1000,  21  Crim.  Rep.  140;  see  also  Syracuse,  etc.  R.  Co., 
66  Barb.  25. 

§  1533.  Permitting  use  of  building  for  nuisance;  opium 
smoking. 

A  person  who: 

1.  Lets,  or  permits  to  be  used,  a  building,  or  a  portion  of  a  build- 
ing, knowing  that  it  is  intended  to  be  used  for  committing  or 
maintaining  a  public  nuisance;  or, 

2.  Opens  or  maintains  a  place  where  opium,  or  any  of  its  prepa- 
rations, is  smoked  by  other  persons;  or, 

3.  At  such  place  sells  or  gives  away  any  opium,  or  its  said 
preparations,  to  be  there  smoked  or  otherwise  used ;  or, 

4.  Visits  or  resorts  to  any  such  place  for  the  purpose  of  smok- 
ing opium  or  its  said  preparations. 

Is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  |  388,  as  amended  L.  1889,  eh.  8. 

People  V.  Reed  (1899),  46  App.  Div.  625,  61  N.  Y.  Supp.  620;  14  N.  T. 
Cr.  326;  People  t.  Miller  (1901),  63  App.  Div.  II,  71  N.  Y.  Supp.  212;  see 
»lw>  State  v.  Ah  Crew,  16  Nev.  60,  40  Am.  Rep.  488. 
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ARTICLE  150. 

OYSTERS. 

gconoif  1560.  Nonreeident  taking  or  plajiting  oyst«rg. 
1551.  Use  of  certain  dredges. 

§  1550.  Nonresident  taking  or  planting  oysters. 

A  person,  who  not  being  at  the  time  an  actual  inhabitant  and 
resident  of  this  state,  plants  oysters  in  the  waters  of  this  state, 
without  the  consent  of  the  owner  of  the  same,  or  of  the  shore,  or 
gathers  oysters  or  other  shell  fish  from  their  beds  of  natural 
growth,  in  any  such  waters  on  his  own  account  or  for  his  own 
benefit,  or  the  benefit  of  a  nonresident  employer,  is  guilty  of  a 
misdemeanor,  punishable  by  imprisonment  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  one  hundred  dollars,  or  both. 

Derivation:     Penal  Code,  §  441. 

Paople  V.  Hazen  (1890),  121  N.  Y.  313,  reVg  5  N.  Y.  Supp.  337;  People 
T.  Lowndes  (1892),  130  N.  Y.  455,  rev'g  55  Hun,  469,  8  N.  Y.  Supp.  908; 
SM  also  McCarty  v.  Holman,   10  N.  Y.  Week.  Dig.  501. 

§  1551.  Use  of  certain  dredges. 

A  person  who  uses  a  dredge  or  drag  operated  by  steam,  or  any 
dredge  or  drag  weighing  over  thirty  pounds  for  the  purpose  of 
catching,  or  taking  oysters  or  other  shell  fish  from  beds  of  natural 
growth  in  the  waters  of  this  state,  is  guilty  of  a  misdemeanor. 

SariTatioai    Penal  Code,  f  442,  as  amended  L.  1888,  ch.  52S. 
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ARTICLE   152. 

PASSAGE  TICKETS. 

8B0TION  1560.  Company  defined. 

1561.  Certain  sales  and  exchanges  of  passage  tickets  prohibited. 

1562.  Redemption  of  unused  passage  tickets. 

1563.  Advertising  as  agent,  without  written  authorization;   false  or 

misleading  information. 

1564.  Issuance  of  order  or  other  instrument  securing  passage  by  v««- 

sel  from  foreign  port  to  this  state;  what  to  contain. 

1565.  Punishment  for  violation  of  two  preceding  sections. 

1566.  Street  railroad  transfer  tickets  not  to  be  given  away  or  sold. 

1567.  Offices  kept  for  unlawful  sale  of  passage  tickets  declared  dis- 

orderly houses. 

1568.  Owners,  pursers  and  clerks  allowed  to  sell  tickets. 

1569.  Station  masters,  conductors  and  agents  allowed  to  sell  tickets. 

1570.  What  must  be  stated  in  passage  ticket. 
1671.  Sale  of  tickets  not  filled  out,  a  misdemeanor. 

1572.  Soliciting  the  surrender  of  tickets,  a  misdemeanor. 

I 

§  1560.  Company  deiined. 

The  term  "  company,"  as  used  in  this  artiole,  includes  all  cor- 
porations, whether  created  under  the  laws  of  this  state,  or  of  the 
United  States,  or  of  those  of  any  other  state  or  nation. 

Deri-ration:     Penal  Code,  §  627. 

§  1561.  Certain  sales  and  exchanges  of  passage  tickets  pro- 
hibited. 

A  person  who : 

1.  Sells,  or  causes  to  he  sold,  a  passage  ticket,  or  order  for  such 
ticket  on  any  railway,  vehicle,  or  vessel,  to  any  immigrant  pas- 
senger at  a  higher  rate  than  one  and  a  quarter  cents  per  mile ;  or, 

2.  Takes  payment  for  any  such  ticket  or  order  for  a  ticket  un- 
der a  false  representation  as  to  the  class  of  the  ticket,  whether 
immigrant  or  first-class;  or, 

3.  Directly  or  indirectly,  by  means  of  false  representations,  pur- 
chases or  receives  from  an  immigrant  passenger  any  such  ticket ;  or, 

4'.  Procures  or  solicits  any  such  passenger  having  such  a  ticket, 
to  exchange  the  same  for  another  passage  ticket,  or  to  sell  the  same 
and  purchase  some  other  passage  ticket ;  or, 

5.  Solicits  or  books  any  passenger  arriving  at  the  port  of  New 
York  from  a  foreign  country,  before  such  passenger  has  left  the 
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vessel  on  which  he  has  arrived,  or  enters  or  goes  on  board  anj 
vessel  arriving  at  the  port  of  New  York  from  a  foreign  country, 
having  immigrant  passemgers  on  board,  for  the  purpose  of  solicit- 
ing or  booking  such  passengers,  and  a  person  or  agent  of  a  ooi^ 
poration  employing  any  person  for  the  purpose  of  booking  such 
passengers  before  leaving  the  ship, 

Is  guilty  of  a  misdemeanor. 

DerlTBtion:     Penal  Code,  §  626. 

§  1562.  Redemption  of  unused  passage  tickets. 

Every  person  who  shall  have  purchased  a  passage  ticket  irom  an 
authorized  agent  of  a  railroad  company,  which  shall  not  have  been 
used,  or  shall  have  been  used  only  in  part,  may,  within  thirty 
days  after  the  date  of  the  sale  of  said  ticket,  present  the  same, 
unused  or  partly  used,  for  redemption,  at  the  general,  office  of  the 
railroad  company  which  issued  said  ticket,  or  at  the  ticket  office 
where  said  ticket  was  sold,  or  at  the  ticket  office  at  the  point  to 
which  the  ticket  has  been  used.     If  said  ticket,  wholly  unused, 
shall  be  presented  for  redemption  at  the  ticket  office  where  sold, 
the  same  shall  be  then  and  there  redeemed  by  the  agent  in  charge 
of  said  ticket  office  at  the  price  paid  for  said  ticket.    If  said  ticket, 
partly  used,  shall  be  presented  for  redemption  at  the  ticket  office 
where  sold,  or  at  the  ticket  office  at  the  point  to  which  used,  the 
ticket  agent  at  either  of  said  offices,  upon  the  delivery  of  said  ticket, 
shall  issue  to  the  holder  thereof  a  receipt,  properly  describing  said 
ticket  and  setting  forth  the  date  of  the  receipt  of  said  ticket,  and 
the  name  of  the  person  from  whom  received,  and  shall  thereupon 
forthwith  transmit  said  ticket  for  redemption  to  the  general  office. 
It  shall  be  the  duty  of  every  railroad  company  to  redeem  tickets 
presented  for  redemption,  as  in  this  section  provided  for,  promptly 
and  within  not  to  exceed  thirty  days  from  the  date  of  presenta- 
tion at  the  general  office  or  from  the  date  of  the  aforesaid  receipt. 
A  wholly  unused  ticket  shall  be  redeemed  at  the  price  paid  there- 
for.    A  partly  used  ticket  shall  be  redeemed  at  a  rate  which  shall 
be  equal  to  the  difference  between  the  price  paid  for  the  whole 
ticket  and  the  cost  of  a  ticket  of  the  same  class  between  the  points 
for  which  said  ticket  was  actually  used.     Mileage  books  shall  be 
redeemed  within  thirty  days  after  the  date  of  the  expiration  thereof 
in  the  same  manner.    Every  railroad  company  which  shall  wrong- 
fully refuse  redemption,  as  in  this  section  provided  for,  shall  for- 
feit to  the  aggrieved  party  fifty  dollars,  which  sum  may  be  recov- 
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ered,  together  with,  the  amount  of  redemption  money  to  which  the 
party  is  entitled,  in  an  action  in  any  court  of  competent  jurisdic- 
tion, together  with  costs ;  but  no  such  action  can  be  maintained  un- 
less commenced  within  one  year  after  'the  cause  of  action  accrued. 

Derivation:  Penal  Code,  §  616,  in  part,  as  amended  L.  1897,  ch.  506,  §  2. 
People  V.  Marcus  (1905).  110  App.  Dlv.  255,  260,  97  N.  T.  Supp.  322. 

§  1563.  Advertising  as  agent,  without  written  authoriza- 
tion; false  or  misleading  information. 

ISTo  person  issuing,  selling  or  offering  to  sell  any  passage  ticket 
or  any  instrument  giving  or  purporting  to  give  any  right,  either 
absolutely  or  upon  any  condition  or  contingency,  to  a  passage  or 
conveyance  upon  any  vessel,  or  a  berth  or  stateroom  in  any  vessel, 
shall  hold  himself  out  to  be  or  advertise  himself  in  any  way  as  the 
agent  of  the  owners  or  consignees  of  such  vessel  or  line,  unless  he 
has  received  authority  in  writing  therefor,  specifying  the  name  of 
the  company,  line  or  vessel  for  which  he  is  authorized  to  act  as 
agent  and  the  city,  town  or  village,  together  with  the  street,  and 
the  street  number  in  which  his  office  is  kept  for  the  sale  of  tickets, 
and  unless  such  written  authorization  is  conspicuously  displayed 
in  such  office.  Provided  that  this  section  shall  not  apply  to  the 
sale  of  passage  tickets  on  board  any  such  vessel  or  to  the  offices  of 
the  actual  owners  or  consignees  of  such  vessel.  No  person  issuing, 
selling  or  offering  to  sell  or  holding  himself  out  as  being  authorized 
to  sell  any  such  passage  ticket  or  instrument  giving  or  purporting 
to  give  any  such. right  to  passage  or  conveyance  shall  give  or  cause 
to  be  given  any  false  or  misleading  information  or  shall  print, 
publish,  distribute  or  circulate  or  cause  to  be  printed,  published, 
distributed  or  circulated  any  false  or  misleading  advertisement, 
circular,  circular  letter,  pamphlet,  card,  hand-bill  or  other  printed 
paper  or  notice  in  regard  to  said  passage,  ticket  or  instrument  or 
the  passage  or  voyage  to  which  it  entitles  or  purports  to  entitle  its 
owner,  purchaser  or  holder  or  line  over  which,  or  the  vessel  for 
which  such  passage  is  sold  or  offered  or  as  to  his  agency  for  such 
line  or  vessel.     (Am'd  by  L.  1911,  ch.  415,  in  effect  Sept.  1,  1911. 

Derivation:     Penal  Code,  §  616a,  added  L.  1907,  ch.  546. 

§  1564.  Issuance  of  order  or  other  instrument  securing  pas- 
sage by  vessel  from  foreign  port  to  this  state;  what  to  contain. 

No  person  agreeing  to  furnisih  or  secure  for  any  other  person, 
for  a  consideration,  passage  by  vessel  from  any  foreign  port  to 
any  port  in  this  state  shall  issue  any  advice,  order,  certificate  or 
other  instrument  purporting  to  entitle  one  or  more  persons  to  a 
passage  ticket  or  other  evidence  of  a  right  of  passage,  unless  every 
such  advice,  order,  certificate  or  instrument  shall  be  signed  or 
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countersigned  by  a  duly  appointea  agent  as  provided  m  section 
fifteen  hundred  and  sixty-three,  of  the  vessel  or  line  over  -which 
said  advice,  order,  certificate  or  other  instrument  is  held  out  to 
be  good  to  secure  such  passage  ticket  or  other  evidence  of  a 
right  of  passage.  Every  such  order,  advice,  certificate  or  other 
instrument  and  every  receipt  for  money  paid  for  or  on  account  of 
any  such  advice;  order,  certificate  or  other  instrument,  shall  con- 
tain a  statement  of  the  amount  paid  or  to  be  paid  for  such  pas- 
sage ;  the  name,  address  and  age  of  the  person  for  v?hom  intended ; 
the  name  of  the  company  or  line,  if  any,  to  which  the  vessel  on 
which  passage  is  to  be  made  belongs ;  the  place  from  which  such 
passage  is  to  commence ;  the  place  where  such  passage  is  to  termi- 
nate; the  name  of  the  person  purchasing  such  advice,  order,  cer- 
tificate or  other  instrument,  and  such  advice,  order,  certificate  or 
other  instrument  must  be  signed  by  the  person  who  issues  it. 

Serlvation:     Penal  Code,  g  616b,  added  L.  1907,  ch.  546. 

§  1565.  Punishment  for  violation  of  two  preceding  sections. 

Any  person  violating  any  of  the  provisions  of  section  fifteen 
hundred  and  sixty-three,  or  fifteen  hundred  and  sixty-four,  shall 
be  guilty  of  a  misdemeanor  and  for  a  second  or  further  violation 
shall  be  guilty  of  a  felony. 

Derivation:     Penal  Code,  §  616c,  added  L.  1907,  ch.  546. 

§  1566.  [Am'd,  igog.J  Street  railroad  transfer  tickets  not  to 
be  given  away  or  sold. 

No  tramsfer  ticket  or  written  or  printed  instrument  giving,  or 
purporting  to  give,  the  right  of  transfer  to  any  person,  from  a  pub- 
lie  conveyance  operated  upon  one  line  or  route  of  a  street  surface, 
elevated  or  underground  railroad  to  a  public  conveyance  upon 
another  line  or  route  of  a  street  surface,  elevated  or  underground 
railroad,  or  from  one  oar  to  another  oar  upon  the  same  line  of 
street  surface,  elevated  or  underground  railroad  shall  be  issued, 
9old  or  given  except  to  a  passenger  lawfully  entitled  thereto.  Any 
person  who  shall  issue,  sell  or  give  away  such  a  transfer  ticket  or 
instrument  as  aforesiaid  to  a  person  not  lawfully  entitled  thereto, 
and  any  person  not  lawfully  entitled  thereto  who  shall  receive  and 
use  or  offer  for  passage  any  such  transfer  ticket  or  instrument,  or 
shall  sell  or  give  away  such  transfer  ticket  or  instrument  to  an- 
other with  intent  to  have  such  tranafer  ticket  used  or  offered  for 
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passage  after  tiie  time  limited  for  ita  use  shall  have  expired,  ahall 
be  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  6I9a,  added  L.  1898,  ch.  663. 

Amended  by  L.  1909,  ch.  204.     In  effect  Sept.  1,  1909. 

§  1567.  OfEices  kept  for  unlawful  sale  of  passage  tickets  de- 
clared disorderly  houses. 

All  offices  kept  for  the  purpose  of  selling  passage  tickets  in 
violation  of  any  of  the  provisions  of  this  article,  and  all  offices 
where  .any  such  sale  is  made,  are  deemed  disorderly  houses;  and 
all  persons  keeping  any  such  office,  and  all  persons  associating 
together  for  the  purpose  of  violating  any  of  the  provisions  of  this 
article,  are  punishable  by  imprisonment  in  a  county  jail  for  a 
period  not  exceeding  six  months. 

Derivation:     Penal  Code,  §  621,  as  amended  L.  1892,  ch.  662,  §  23. 

§  1568.  Owners,  pursers  and  clerks  allowed  to  sell  tickets. 

The  provisions  of  this  article  do  not  prevent  the  actual  owners 
or  consignees  of  any  vessel,  from  selling  passage  tickets  thereon; 
nor  do  they  prevent  the  purser  or  clerk  of  any  vessel  from  selling 
in  his  office  on  board  of  such  vessel,  any  passage  ticket  upon  such 
vessel. 

Derivation:     Fenai  Code,  §  622. 

§  1569.  Station  masters,  conductors  and  agents  allowed  to 
sell  tickets. 

The  provisions  of  this  article  do  not  prevent  the  station  master 
or  other  ticket  agent  upon  any  railway,  from  selling  in  his  office 
at  any  station  on  such  railway,  any  passage  tickets  upon  such 
railway;  nor  do  they  prevent  any  conductor  upon  a  railway  from 
selling  such  tickets  upon  the  trains  of  such  railway. 

Derivation:     Penal  Code,  §  623. 

§  1570.  What  must  be  stated  in  passage  ticket. 

A  ticket  or  instrument  issued  as  evidence  of  a  right  of  passage 
upon  the  high  seas,  from  any  port  in  this  state,  to  any  port  of 
any  other  state  or  nation,  and  every  certificate  or  order  issued 
for  the  purpose,  or  under  pretense  of  procuring  any  such  ticket 
or  instrument,  and  every  receipt  for  money  paid  for  such  ticket 
or  instrument  must  state  the  name  of  the  vessel  on  board  of  which 
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the  passage  is  to  be  made,  the  name  of  the  owners  or  consignees  of 
such  vessel,  the  name  of  the  company,  or  line,  if  any,  to  which 
such  vessel  belongs,  the  place  from  which  such  passage  is  to  com- 
mence, the  place  where  such  passage  is  to  terminate,  the  day  of 
the  month  and  year  upon  which  the  voyage  is  to  commence,  the 
name  of  the  person  purchasing  such  ticket  or  instrument,  or 
receiving  such  order,  certificate  or  receipt,  and  the  amount  paid 
therefor;  and  such  ticket  or  instrument,  order,  certificate  or 
receipt,  unless  sold  or  issued  by  the  owners  or  consignees  of  such 
vessel,  must  be  signed  by  their  authorized  agent. 

Derivation:     Penal  Code,  §  624. 

Enright  v.  People,  21  How.  Pr.  383. 

§  1571.  Sale  of  tickets  not  filled  out,  a  misdemeanor. 

A  person  who  issues,  sells  or  delivers  to  another,  any  ticket, 
instrument,  certificate,  order  or  receipt,  which  is  not  made  or  filled 
out  as  prescribed  in  the  last  section,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  625. 

§  1572.  Soliciting  the  surrender  of  tickets  a  misdemeanor. 

Any  hotel,  boarding-house,  lodging-house  or  restaurant  <?wner, 
proprietor,  manager,  clerk  or  other  employee  or  any  runner, 
guide,  porter  or  solicitor  who  solicits  in  any  manner  any  immi- 
grant or  steerage  passenger  inward  or  outward  bound,  having  a 
railroad  or  steamship  ticket,  order  or  other  instmment  entitling 
or  purporting  to  entitle  such  passenger  to  transportation  or  con- 
veyance on  any  a-ailroad  or  steamship,  to  sui'render  such  ticket, 
order  or  other  instrument  to  such  hotel,  boarding-house,  lodging- 
house  or  restaurant  owner,  proprietor,  manager  or  other  employee 
or  to  any  runner,  guide,  porter  or  solicitor  or  any  other  person 
for  the  purpose  of  detaining  any  such  immigrant  or  steerage 
passenger  in  any  such  hotel,  boarding-house,  lodging-house,  or 
restaurant,  shall  be  guilty  of  a  misdemeanor.  (Added  by  L.  1911, 
oh.  540,  in  effect  Sept.  1,  1911.) 
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ARTICLE   154. 

PAWNBROKERS. 

Section  1690.  Pawnbroking  without  a  license. 

1691.  Refusing  to  exhibit  stolen  goods  to  owner. 
1592.  Selling  before  time  to  redeem. 

§  1590.  Pawnbroking  without  a  license. 

A  person,  who  carries  on  the  business  of  a  pawnbroker,  by  reoeiT- 
ing  goods  in  pledge  for  loans  at  a  rate  of  interest  above  that  allowed 
by  law,  except  by  virtue  of  a  license  from  a  municipal  corpora- 
tion or  other  authority  empowered  to  grant  licenses  to  pawn- 
brokers, is  guilty  of  a  misdemeanor. 

DerlTstion:    Penal  Code,  §  353. 

§  1591.  Refusing  to  exhibit  stolen  goods  to  owner. 

A  pawnbroker,  or  person  carrying  on  the  business  of  a  pawn- 
broker, or  a  junk  dealer,  who  having  received  any  goods  which  have 
been  embezzled  or  stolen,  refuses  or  omits  to  exhibit  them,  upon  de- 
mand, during  the  usual  business  hours,  to  the  owner  of  said  goods 
or  his  agent  authorized  to  demand  an  inspection  thereof,  is  guilty 
of  a  misdemeanor. 

DeriTation:     Penal  Code,  i  364. 

§  1592.  Selling  before  time  to  redeem. 

A  pawnbroker  who  sells  any  article  received  by  him  in  pledge, 
before  the  time  to  redeem  the  same  has  expired,  or  who  wilfully 
refuses  to  disclose  the  name  of  the  purchaser  and  the  price  received 
by  him  for  any  article  received  by  him  in  pledge,  and  subse- 
quently sold,  is  guilty  of  a  misdemeanor.  No  pawnbroker  shall 
transact  any  pawnbroking  business  or  advance  any  moneys  upon 
goods  paAvned  or  received  except  between  the  hours  of  seven  o'clock 
a.  m.,  and  six  o'clock  p.  m.,  on  week  days,  excepting  on  Saturday, 
and  then  only  between  the  hours  of  seven  o'clock  a.  m.,  and 
twelve  o'clock  midnight,  nor  shall  any  business  be  transacted  by 
pawnbrokers  as  such  between  the  hours  of  twelve  o'clock  mid- 
night on  Saturday  and  seven  o'clock  a.  m.  on  Monday,  and  wery 
violation  of  these  prohibitions  is  a  misdemeanor. 

Derlvattom:    Penal  Code,  {  365,  as  amended  L.  1883,  ch.  709. 
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ARTICLE   156. 

PEDDLERS. 

SionoN  1610.  Unliesnaed  peddlari. 

§  1610.  Unlicensed  peddlers. 

A  person  who  is  found  trading  as  a  peddler  without  a  license, 
or  contrary  to  the  terms  of  his  license,  or  who  refuses  to  pro- 
duce his  license  on  demand  of  an-  officer  or  citizen,  is  guilty  of  a 
misdemeanor. 

Deriratloat    Penal  Code,  {  S84e,  added  L.  1896,  eh.  Ml. 
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ARTICLE   158. 

PEBJTTEIT  AND  SUBORNATION  OF  PEBJURT. 

Bbction  1620.  Perjury. 

1621.  Irregularities  in  the  mode  of  administering  oaths  no  defense. 

1622.  Swearing  falsely  in  any  form,  perjury. 

1623.  Incompetency  of  witness  no  defense  for  perjury. 

1624.  Witness'  knowledge  of  materiality  of  his  testimony  not  neces- 

sary. 

1625.  Making  of  deposition  or  certificate,  when  deemed  complete. 

1626.  Statement  of  that  which  one  does  not  know  to  be  true. 

1627.  Contradictory  statements  under  oath. 

1628.  Summary  committal  of  witnesses  who  have  committed  perjury. 

1629.  Witnesses  necessary  to  prove  the  perjury  may  De  Douna  over 

to  appear. 

1630.  Documents  necessary  to  prove  such  perjury  may  be  detained, 

1631.  Witnesses'  testimony. 

1632.  Subornation  of  perjury  defined. 

1633.  Punishment  of  perjury  and  subornation  of  perjury. 

1634.  OfScial  interpreters  of  city  court  of  city  of  New  York. 

§  1620.  Perjury. 

A  pea-son  who  swears  or  affirms  that  he  will  truly  testify,  de- 
clare, depose,  or  certify,  or  that  any  testimony,  declariation,  depo- 
sition, certificate,  affidavit  or  other  writing  by  him  subscribed, 
is  true,  in  an  action,  or  a  special  proceeding,  or  upon  any  hear- 
ing, or  inquiry,  or  on  any  occasion  in  which  an  oath  is  required 
by  law,  or  is  neoeesary  for  the  prosecution  or  defense  of  a  pri- 
vate right,  or  for  the  ends  of  public  justice,  or  may  lawfully  be 
administered,  and  who  in  such  action  or  proceeding,  or  on  such 
hearing,  inquiry  or  other  occasion,  wilfully  .and  knowingly  tes- 
tifies, declares,  deposes,  or  certifies  falsely,  in  any  material  mat- 
ter, or  states  in  his  testimony,  declaration,  deposition,  affidavit, 
or  certificate,  any  material  matter  to  be  true  which  he  knows  to 
be  false,  is  guilty  of  perjury. 

DeriTatian:     Penal  Code,  §  96. 

Tuttle  V.  People  (1867),  36  N.  Y.  431;  Wood  v.  People  (1874),  59  N. 
Y.  117,  rev'g  1  Hun,  381,  3  Th.  &  C.  506;  People  v.  Christopher  (1875),  4 
Hun,  805;  Harris  v.  People  (1876),  64  N.  Y.  148,  aflF'g  4  Hun  1,  6  Th.  & 
C.  206;  Lambert  v.  People  (1879),  76  N.  Y.  220,  32  Am.  Rep.  283;  6  Abb. 
N.  C.  181,  rev'g  14  Hun,  512;  Dempsey  v.  People  (1880),  20  Hun,  261; 
O'Reilly  V.  People  (1881),  86  N.  Y.  154,  40  Am.  Rep.  525,  rev'g  1  Hun, 
460,  3  Th.  &  C.  787;  People  v.  Grimshaw  (1884),  33  Hun,  605,  2  N.  Y.  Cr. 
390;     People    v.    Courtney     (1884),     94    N.     Y.     490;     People     v.     Stone 


Art.  188]  PERJURY,  ETC.  [§  1621 

(1884),  32  Hun,  41;  People  v.  Bowe  (1885),  3  N.  Y.  Cr.  149; 
People  V.  DiBhler  (1885),  38  Hun,  175,  4  N.  Y.  Cr.  188;  Nathan* 
T.  Hope  (1885),  100  N.  Y.  615,  rev'g  5  Civ.  Proc.  Kep.  401;  People 
V.  Bowe  (1885),  34  Hun,  528,  3  N.  Y.  Cr.  159;  Byrnes  v.  Byrnes  (1886), 
102  N.  Y.  4;  Kane  v.  City  of  Brooklyn  (1889),  114  N.  Y.  591;  People  v. 
Williams  (1896),  149  N.  Y.  1,  aff'g  92  Hun,  354,  36  N.  Y.  Supp.  511; 
Krauakopf  v.  Tallman  (1899),  38  App.  Div.  273,  56  N.  Y.  Supp.  967;  People 
V.  Collins  (1901),  57  App.  Div.  257,  68  N.  Y.  Supp.  151;  People  v.  Doody 
(1002),  172  N.  Y.  166,  17  N.  Y.  Cr.  69,  aff'g  72  App.  Div.  372,  76  N.  Y.  Supp. 
606,  16  N.  Y.  Cr.  476;  People  v.  Martin  (1902),  77  App.  Div.  396,  401, 
79  N.  Y.  Supp.  340,  rev'g  38  Misc.  67,  69,  aff'd  175  N.  Y.  317;People  ex 
rel.  Madigan  v.  Sturgis  (1905),  110  App.  Div.  1,  2,  96  N.  Y.  Supp.  1046; 
People  V.  EUenbogen  (1906),  114  App.  Div.  184,  99  N.  Y.  Supp.  897,  20  Crim. 
Rep.  265;  People  v.  Davis  (1907),  122  App.  Div.  569,  107  N.  Y.  Supp.  426, 
aff'd  191  N.  Y.  (memo.);  People  v.  Tatum  (1908),- 60  Misc.  314;  see  also 
Bragle  v.  People,  10  Abb.  N.  C.  300;  People  v.  Burden,  9  Barb.  467;  Case 
V.  People,  6  Abb.  N.  C.  152,  76  N.  Y.  242;  People  v.  Clements,  11  N.  Y.  St. 
384;  Geston  v.  People,  4  Lans.  487,  61  Barb.  35;  Gilbert's  case,  1  City  Hall 
Eee.  163;  Johnson's  case,  1  C.  H.  Eec.  21;  People  v.  Lambert,  6  Abb.  N. 
C.  181,  14  Hun,  512;  People  v.  Link,  4  N.  Y.  Supp.  435,  6  N.  Y.  Cr.  185; 
People  V.  McKinney,  3  Park.  510;  Merritt's  case,  4  C.  H.  Rec.  58;  People  ex 
rel.  Ostrander  v.  Chapin,  7  N.  Y.  St.  209,  aff'd  105  N.  Y.  309;  Pendergrast 
case,  3  City  Hall  Eec.  11;  Pratt  v.  Price,  11  Wend.  127;  People  v.  Robert- 
son, 3  Wheel,  Cr.  Cas.  183;  Tomlinson's  case,  4  City  Hall  Rec.  125;  People 
V.  Towmsend,  5  How.  Pr.  315;  People  v.  Tracy,  9  Wend.  265;  People  v. 
Travis,  4  Park.  213;  People  v.  Vail,  57  How.  81,  ,6  Abb.  N.  C.  206;  Van 
Steenburgh  v.  Kortz,  10  Johns.  167;  Wickoff  v.  Humphrey,  1  Johns.  498; 
Wood's  case,  4  City  Hall  Rec.  130;  State  v.  Henderson,  90  Ind.  408;  Com. 
V.  Grant,  16  Mass.  17;  State  v.  Terry,  30  Mo.  368;  State  v.  Knox,  61  N.  C. 
312;  Com.  v.  Edison,  38  Alb.  L.  J.  337;  Woods  v.  Rosa,  29  Daily  Reg.  265; 
Wilson  V.  Nations,  5  Yerg.  211;  Com.  v.  Brady,  5  Gray,  78;  Reg.  r.  Schlcs- 
inger,  10  Ad.  &  El.  (N.  S.)  670. 


§  1621.  Irregularities  in  the  mode  of  administering  oaths  no 
defense. 

It  is  no  defense  to  a  proaecution  for  perjury  that  an  oath  was 
administered  or  taken  in  an  irregular  manner.  The  term  "  oath," 
includes  an  affirmation,  and  every  other  mode  authorized  by  law 
of  attesting  the  truth  of  that  which  is  stated. 

DerlTatlon:     Penal  Code,  §  97. 

People  V.  Cook  (1853),  8  N.  Y.  84,  14  Barb.  287;  Case  v.  People  (1879), 
76  N.  Y.  242,  rev'g  14  Hun,  503;  O'Reilly  v.  People  (1881),  86  N.  Y.  154, 
rev'g  61  How.  Pr.  3;  People  v.  Nolte  (1897),  19  Misc.  674,  44  N.  Y.  Supp. 
443,  12  N.  Y.  Cr.  252;  see  also  Fryatt  v.  Linde,  3  Edw.  239;  State  t.  Chyo 
Chaigh,  92  Mo.  395. 
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§  1622.  Swearing  falsely  in  any  form,  perjury. 

A  person  swearing,  affirming,  or  declaring,  in  any  form,  where 
an  oath  is  authorized  by  law,  is  lawfully  sworn,  and  is  guilty  of 
perjury,  in  a  case  where  he  would  be  guilty  of  the  same  crime, 
if  he  had  sworn  by  laying  his  hand  upon  the  Gospels. 

Derivation:     Code  Civil  Pro.,  §  851,  as  amended  L.  1899,  ch.  340. 

§  1623.  Incompetency  of  witness  no  defense  for  perjury. 

It  is  no  defense  to  a  prosecution  for  perjury  that  the  defend- 
ant was  not  competent  to  give  the  testimony,  deposition  or  cer- 
tificate of  which  falsehood  is  alleged.  It  is  sufficient  that  he 
actually  was  permitted  to  give  such  testimony  or  make  such  depo- 
sition or  certificate. 

Derivation:     Fenal  Code,  §  98. 

Chamberlain  v.  People  (1861),  23  N.  Y.  85;  People  v.  Bowe  (1885),  34 
Hun,  528,  3  N.  Y.  Cr.  151;  People  v.  Trumpbour  (1892),  64  Hun,  346,  19 
N.  Y.  Supp.  331. 

§  1624.  Witness'  knowledge  of  materiality  of  his  testimony 
not  necessary. 

It  is  no  defense  to  a  prosecution  for  perjury  that  the  defend- 
ant did  not  know  the  materiality  of  the  false  statement  made 
by  him;  or  that  it  did  not  in  fact  affect  the  proceeding  in  or  for 
which  it  was  made.  It  is  sufficient  that  it  was  material,  and 
might  have  affected  such  proceeding. 

Derivation:     Penal  Code,  §  99. 

Wood  V.  People  (1874),  59  N.  Y.  117,  rev'g  1  Hun,  381,  3  Th.  *  C.  506; 
see  also  People  v.  Grimshaw,  20  Week.  Dig.  116,  2  N.  Y.  Cr.  390. 

§  1625.  Making  of  deposition  or  certificate,  when  deemed 
complete. 

The  making  of  a  deposition  or  certificate  is  aeemed  to  be  com- 
plete, within  the  provisions  of  this  article,  from  the  time  when 
it  is  delivered  by  the  defendant  to  any  other  person  with  intent 
that  it  be  uttered  or  published  as  true. 

Derivation:     Penal  Code,  §  100. 

People  V.  Williamfl  (1896),  149  N.  Y.  1,  aff'g  92  Hun,  354,  36  N.  Y.  Supp. 
511;  Kane  v.  City  of  Brooklyn  (1889),  114  N.  Y.  591;  People  v.  O'BaiUy, 
CI  How.  Pr.  3,  rev'd  88  N.  Y.  154;  People  v.  Allen,  9  N.  Y.  St.  627. 
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§  1626.  Statement  of  that  which  one  does  not  know  to  be 
true. 

An  unqualified  statement  of  that  which  one  does  not  know  to 
be  true  is  equivalent  to  a  statement  of  that  which  he  knows  to 
be  false. 

Derivation:     Penal  Code,  !  101. 

People  V.  Dishler  (1885),  38  Hun,  175,  4  N.  Y.  Cr.  190;  People  v.  Doody 
(1902),  72  App.  Div.  372,  383,  76  N.  Y.  Supp.  606,  aff'd  172  N.  Y.  16«, 
16  N.  Y.  Cr.  479. 


§  1627.  Contradictory  statements  under  oath. 

In  any  prosecution  for  perjury  the  falsity  of  the  testimony  or 
statement  set  forth  in  the  indictment  shall  be  presumptively  estab- 
lished by  proof  that  the  defendant  has  testified,  declared,  deposed 
or  certified  under  oath  to  the  contrary  thereof  in  any  other  written 
testimony,  declaration,  deposition,  certificate,  affidavit  or  other 
writing  by  him  subscribed. 

DerlTatiom:     Penal  Code,  §  101a,  added  L.  1906,  ch.  324. 

§  1628.  Summsiry  committal  of  witnesses  who  have  com- 
mitted perjury. 

Where  it  appears  probable  to  a  court  of  record  that  a  person, 
who  has  testified  before  it  in  an  action  or  proceeding  in  that  court, 
has  committed  perjury  in  any  testimony  so  given,  the  court  may 
immediately  commit  him,  by  an  order  or  process  for  that  purpose, 
to  prison,  or  take  a  recognizance,  with  sureties,  for  his  appearing 
and  answering  to  an  indictment  for  perjury. 

Derivation:     Penal  Code,  §  102. 

People  V.  Hayes  (1893),  140  N.  Y.  484,  23  L.  R.  A.  830,  aff'g  70  Hun,  111, 
24  N.  Y.  Supp.  194. 

§  1629.  Witnesses  necessary  to  prove  the  perjury  may  be 
bound  over  to  appear. 

In  a  case  specified  in  the  last  section,  the  court  may  bind  over 
witnesses  to  establish  the  perjury,  to  appear  at  the  proper  court 
to  testify  before  a  grand  jury,  and  also  upon  the  trial,  in  case 
an  indictment  is  found  for  the  perjury.  It  must  cause  immediate 
notice  of  any  such  commitment  or  recognizance,  with  the  names  of 
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the  witnesses  so  bound  over,  to  be  given  to  the  district  attorney 
of  the  county. 

Derivation:     Penal  Code,  §  103. 

People  V.  Stone  (1884),  32  Hun,  41,  2  N.  Y.  Cr.  446;  People  ex  lel. 
Gardiner  v.  Olmstead  (1898),  25  Misc.  347,  55  N.  Y.  Supp.  472,  13  N.  Y. 
Cr.  406. 

§  1630.  Documents  necessary  to  prove  such  perjury  may  be 
detained. 

In  such  a  case,  if  a  paper  or  document,  produced  by  either 
party,  is  deemed  by  the  court  necessary  to  be  used  in  the  prose- 
cution for  the  perjury,  the  court  may  detain  the  same,  and  direct 
it  to  be  delivered  to  the  district  attorney. 

Derivation:     Penal  Code,  §  104. 

§  1631.  Witnesses'  testimony. 

The  sections  of  this  chapter  which  declare  that  evidence  ob- 
tained upon  the  examination  of  a  person  as  a  witness  shall  not 
be  received  against  him  in  a  criminal  proceeding,  do  not  forbid 
such  evidence  being  proved  against  such  person  upon  any  charge 
of  perjury  committed  in  such  examination. 

Derivation:     Penal  Code,  §  712. 

People  V.  Sharp    (1887),   107  N.  Y.  440,  rev'g  45  Hun,  460. 

§  1632.  Subornation  of  perjury  defined. 

A  person,  who  wilfully  procures  or  induces  another  to  commit 
perjury,  is  guilty  of  subornation  of  perjury. 

Derivation:     Penal  Code,  §  105. 

People  V.  Evans  (1869),  40  N.  Y.  1 ;  People  v.  Moett  (1880),  23  Hun, 
60;  In  re  Eldridge  (1880),  82  N.  Y.  161;  Stratton  v.  People  (1880),  81 
If.  Y.  629;  People  v.  -Van  Tassel  (1898),  156  N.  Y.  561,  aff'g  26  App.  Div. 
445,  50  N.  Y.  Supp.  53;  McCoy  v.  Munro  (1902),  76  App.  Div.  435,  439, 
78  N.  Y.  Supp.  849;  People  v.  Gagliardi  (1908),  59  Misc.  655,  111  N.  Y. 
Supp.  395. 

§  1633.  Punishment  of  perjury  and  subornation  of  perjury. 

Perjury  and  subornation  of  perjury  are  each  punishable  as 
follows : 

1.  When  the  perjury  is  committed  upon  the  trial  of  an  indict- 
ment for  felony,  by  imprisonment  for  a  term  not  exceeding  twenty 
years; 

'6d& 


Art.  158]  PERJUEY,  ETC.  [§  1634 

2.  In  any  other  case,  by  imprisonment  for  a  term  not  eixceeding 
ten  years. 

Derivation!     Penal  Ck)de,  §  106,  as  amended  L.  1892,  ch.  662. 

People  T.  Hayes  (1893),  140  N.  Y.  484,  aff'g  70  Hun,  111,  24  N.  Y.  Supp. 
104. 

§  1634.  Official  interpreter  of  city  court  of  city  of  New  York. 

If  an  official  interpreter  of  tlie  city  court  of  the  city  of  New 
York,  knowingly  and  wilfully,  falsely  interprets  any  evidence, 
matter  or  thing,  between  a  witness  and  the  court,  or  a  justice 
thereof,  in  the  course  of  an  action  or  special  proceeding,  he  is 
guilty  of  perjury. 

Derivationi    Cod«  Civil  Pro.,  i  334,  as  amended  L.  1907,  eh.  707. 
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ARTICLE  160. 

POOR  PEB«ONS. 

SBonoK  1660.  Unlawful  removal  of  poor  psrion. 

§  1650.  Unlawful  removal  of  poor  person. 

Any  peraoDi  who  shall  send,  remove  or  entice  to  remove,  or  bring, 
or  cause  to  be  sent,  removed  or  brought,  any  poor  or  indigent  per^ 
eon,  from  any  city,  town  or  county,  to  any  other  city,  town  or 
county  without  legal  authority,  and  there  leave  such  person  for  the 
purpose  of  avoiding  the  charge  of  such  poor  or  indigent  person 
upon  the  city,  town  or  county,  from  which  he  is  so  sent,  removed 
or  brought  or  enticed  to  remove,  shall  be  guilty  of  a  misdemeanor, 
and  on  conviction,  shall  be  imprisoned  not  exceeding  six  months, 
or  fined  not  exceeding  one  hundred  dollars,  or  both. 

Derivation:    Penal  Code,  §  676a,  added  L.  1896,  ch.  860. 
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ARTICLE   162. 

PRISONERS. 

CnnoH  1690.  Definitions. 

1691.  Communication  with  prisoners  prohibited, 

1692.  Bescue  of  a  prisoner. 

1693.  Escaping  prisoner  may  be  recaptured. 

1694.  Prisoner  escaping. 

1695.  Attempt  to  escape  from  state  prison. 

1696.  Aiding  escape. 

1697.  Suffering  prisoner  to  escape. 

1698.  Concealing  escaped  prisoner. 

§  1690.  Definitions. 

Definition  of  prison. — The  term,  "prison,"  as  iMed  in  this 
article,  means  any  place  designated  by  law  for  the  keeping  of 
persons  held  in  custody  under  process  of  law,  or  under  lawful 
arrest. 

Definition  of  prisoner. — The  term,  "  prisoner,"  as  used  in  this 
article,  means  any  perBon  held  in  custody  under  process  of  law, 
or  under  lawful  arrest. 

Derivation:     Penal  Code,  §§     92,  S». 

People  V.  Johnson  (1887),  46  Hun,  667,  7  N.  Y.  Cr.  402,  aff'd  110  N.  Y. 
134;  see  also  State  v.  Beebe,  13  Kans.  689;   Com.  t.  Felburn,  119  Mass.  207. 

§  1691.  Communication  with  prisoners  prohibited. 
A  person  who: 

1.  Not  being  authorized  by  law  visits  any  state  prison,  re- 
formatory, penitentiary,  county  jail  or  other  place  for  the  de- 
tention of  persons  convicted  of  crime  or  communicates  with  any 
prisoner  therein  without  the  consent  of  the  agent  or  warden, 
superintendent,  keeper,  sheriff  or  other  person  having  charge  there- 
of or  without  such  consent  bringsi  into  or  conveys  out  of  a  state 
prison,  reformatory,  penitentiary,  county  jail  or  other  place  for 
the  detention  of  persons  convicted  of  crime,  any  letter,  informa- 
tion er  writing  to  or  from  any  prisoner ;  or, 

2.  Conveys  into  or  takes  from  such  prison,  reformatory,  peni- 
tentiary, county  jail  or  other  place  for  the  detention  of  persons 
convicted  of  crime,  or  who  personally  or  through  any  other  peirson 
or  persons  gives,  sells,  furnishes  or  otherwise  delivere  to  any 
prison  or  prisonero  in  crostody  any  drug,  liquor  or  any  article 
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prohibited  by  law  or  by  the  rules  of  the  superintendent,  keeper, 
eheriff,  board  of  managers  or  other  person,    or    official    having 
charge  or  control  thereof, 
Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  160,  as  amended  L.  1893,  ch.  692;  L.  1903, 
oh.  333. 

§  1692.  Rescue  of  a  prisoner. 

A  person  who,  by  force  or  fraud,  rescues  a  prisoner  from  law- 
ful custody,  or  from  an  officer  or  other  person  having  him  in 
lawful  custody,  is  guilty  of  a  felony,  if  the  prisoner  was  held 
upon  a  charge,  commitment,  arrest,  conviction,  or  sentence  of 
felony;  and  if  the  prisoner  was  held  upon  a  charge,  arrest^  com- 
mitment, conviction,  or  sentence  for  misdemeanor,  the  rescuer  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  82. 

Com.  V.  Filburn,  119  Mass.  297;  State  v.  Murray,  15  Me.  100;  People  v. 
Eathbun,  21  Wend.  508;  People  v.  Eose,  12  Johns.  339;  People  v.  W«»h- 
burn,  10  Johns.  160. 

§  1693.  Escaping  prisoner  m,ay  be  recaptured. 

A  prisoner,  in  custody  under  sentence  of  imprisonment  for  any 
crime,  who  escapes  from  custody,  may  be  recaptured  and  im- 
prisoned for  a  term  equal  to  that  portion  of  his  original  term 
of  imprisonment  which  remained  unexpired  upon  the  day  of  his 

escape. 

Derivation:     Penal  Code,  §  84. 

Haggerty  v.  People  (1873),  53  N.  Y.  476;  rev'g  6  Lans.  332;  see  also 
Matter  of  Edwards,  25  Alb.  L.  J.  68. 

§  1694.  Prisoner  escaping. 

A  prisoner  who,  being  confined  in  a  prison,  or  being  in  lawful 
custody  of  an  officer  or  other  person,  by  force  or  fraud  escapes 
from  such  prison  or  custody,  is  guilty  of  felony  if  such  custody 
or  confinement  is  upon  a  charge,  arrest,  commitment,  or  convic- 
tion for  a  felony;  and  of  a  misdemeanor  if  such  custody  or  con- 
finement is  upon  a  charge,  arrest,  commitment  or  conviction  for  a 
misdemeanor. 

Derivation:     Penal  Code,  §  85. 

People  V.  Genet  (1874),  59  N.  Y.  80,  17  Am.  Rep.  315;  People  v.  Sharkey 
(1874),   1   Hun,   300;    People  v.  Johnson    (1887),   46  Hun,   687;    110   N.   Y. 
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141;  Keenan  v.  O'Brien  (1889),  53  Hun,  30,  5  N.  Y.  Supp.  490;  Matter  of 
CByrne  (ISgO),  55  Hun,  438,  8  N.  Y.  Supp.  676;  People  v.  Sickles  (1898), 
26  App.  Div.  470,  50  N.  Y.  Supp.  377,  13  N.  Y.  Cr.  138;  People  v.  Flanigan 
(1903),  174  N.  Y.  357,  17  Crim.  Rep.  310;  see  also  Warwick  v.  State,  73 
Ala.  486,  49  Am.  Eep.  59;  People  v.  Redinger,  55  Cal.  290,  36  Am.  Rep. 
32;  M'Gowan  v.  People,  104  111.  100,  44  Am.  Rep.  87;  Sargent  v.  State, 
96  Ind.  93,  5  Crim.  L.  Mag.  709;  Allen  v.  Georgia,  166  U.  S.  138;  Smith 
V.  United  States,  94  U.  S.  97;  Wilson  v.  Com.,  10  Bush.  526,  19  Am.  Rep. 
76;  State  v.  Davis,  33  Am.  Rep.  563. 

§  1695.  Attempt  to  escape  from  state  prison. 

A  prisoner  confined  in  a  state  prison  for  a  term  less  than  for  life, 
who  attempts  by  fore©  or  fraud,  although  un^ueoessfuUy,  to  escape 
from  such  prison,  is  guilty  of  felony. 

Derivation:     Penal  Code,  i  86. 

§  1696.  Aiding  escape. 

A  person  who,  with  intent  to  effect  or  facilitate  the  escape  of  a 
prisoner,  whether  the  escape  is  effected  or  attempted  or  not,  enters 
a  prison,  or  conveys  to  a  prisoner  any  information,  or  sends  into 
a  prison  any  disguise,  instrument,  weapon,  or  other  thing,  is  guilty 
of  a  felony,  if  the  prisoner  is  held  upon  a  charge,  arrest,  commit- 
ment, or  conviction  for  a  felony;  and  of  a  misdemeanor,  if  the 
prisoner  is  held  upon  a  charge,  arrest,  commitment,  or  conviction 
for  a  misdemeanor. 

A  person  who  aids  or  assists  a  prisoner  in  escaping,  or  attempt- 
ing to  escape,  from  the  lawful  custody  of  a  sheriff,  or  other 
officer  or  person,  is  guilty  of  a  misdemeanor,  if  the  prisoner  is 
held  under  arrest,  commitment,  or  conviction  for  a  misdemeanor, 
or  upon  a  charge  thereof ;  and  of  a  felony  if  the  prisoner  is  held 
imder  an  arrest,  commitment,  or  conviction  for  a  felony,  or  upon 
a  charge  thereof. 

Derivation:     Penal  Code,  §§  87,  88. 

Westbrook  v.  New  York  Sun  Assn.  (1901),  58  App.  Div.  562,  aff'g  32 
Misc.  39,  69  N.  Y.  Supp.  266;  People  v.  Buckley  (1904),  91  App.  Div.  586, 
87  N.  Y.'  Supp.  191,  18  Crim.  Eep.  216;  see  also  People  v.  Rose,  12  Johns. 
339;   People  v.  Tompkins,  9  Johns.  70. 

§  1697.  Suffering  prisoner  to  escape. 

A  sheriff,  or  other  officer  or  person,  who  allows  a  prisoner, 
lawfully  in  his  custody,  in  any  action  or  proceeding,  civil  or 
criminai,  or  in  any  prison  under  his  charge  or  control,  to  escape 
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or  go  at  large,  except  as  permitted  by  law,  or  connives  at  or  assists 
STwdi  escape,  or  omits  an  act  or  duty  whereby  such  escape  is  occa- 
sioned, or  contributed  to,  or  assisted,  is 

1.  If  he  corruptly  and  wilfully  allows,  connives  at  or  assists 
the  escape,  guilty  of  a  felony ; 

2.  In  any  other  case,  is  guilty  of  a  misdemeanor. 

An  officer  who  is  convicted  of  the  offense  specified  in  the  first 
subdivision  of  this  section,  forfeits  his  oiSoe,  and  is  forever  dis- 
qualified to  hold  any  office,  or  place  of  trust,  honor  or  profit, 
under  the  constitution  or  laws  of  this  state. 

Derivation:     Penal  Code,  |§  89,  90. 

§  1698.  Concealing  escaped  prisoner. 

A  person  who  knowingly  or  wilfully  conceals,  or  harbors  for 
the  purpose  of  concealment,  a  person  who  has  escaped  or  is  escap- 
ing from  custody,  is  guilty  of  a  felony  if  the  prisoner  is  held 
upon  a  charge  or  conviction  of  felony,  and  of  a  misdemeanor  if 
the  person  is  held  upon  a  charge  or  conviction  of  misdemeanor. 

Derlvationi     Penal  Code,  §  91. 

People  V.  Egner   (1903),  176  N.  Y.  419,  17  Crim.  Rep.  394. 
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ARTICLE  164. 

PRIZE-FIGHTING  AICD  SFARBINO. 

SaonoN  1710.  Prize-fighting  and  sparring. 

1711.  What  constitutes  a  challenge. 

1712.  Betting  or  stakeholding  on  fight. 

1713.  Fight  out  of  state. 

1714.  Place  of  trial. 

1715.  Apprehension  of  persons  about  to  fight. 

1716.  Witnesses'  privilege. 

§  1710.  Prize-fighting  and  sparring. 

A  person  who,  within  this  state,  engages  in,  instigates,  aids, 
encourages  or  does  any  act  to  further  a  contention,  or  fight,  with- 
out weapons,  between  two  or  more  persons,  or  a  fight  commonly 
called  a  ring  or  prize-fight,  either  within  or  without  the  state, 
or  who  engages  in  a  public  or  private  sparring  exhibition,  with 
or  without  gloves,  within  the  state,  at  which  an  admission  fee  is 
charged  or  received,  either  directly  or  indirectly,  or  who  sends 
or  publishes  a  challenge,  or  acceptance  of  a  challenge  for  such 
a  contention,  exhibition  or  fight,  or  carries  or  delivers  such  a 
challenge  or  acceptance,  or  trains  or  assists  any  person  in  training 
or  preparing  for  such  a  contention,  exhibition  or  fight,  is  guilty 
of  a  misdemeanor. 

Derivation:  Penal  Code,  |  458,  as  amended  L.  1896,  ch.  301;  L.  1900, 
ch.  270. 

People  V.  Johnson  (1897),  22  Misc.  150,  49  N.  Y.  Supp.  382,  12  N.  Y. 
Cr.  546;  People  v.  Finucan  (1903),  80  App.  Div.  407,  17  N.  Y.  Cr.  264, 
90  N.  Y.  Supp.  929;  see  also  People  v.  Fitzsimmons,  34  N.  Y.  Supp.  1102, 
69  N.  Y.  St.  191. 

§  1711.  What  constitutes  a  challenge. 

Any  words  spoken  or  written,  or  any  signs  uttered  or  made 
to  any  person,  expressing  or  implying,  or  intended  to  express  or 
imply  a  desire,  request,  invitation  or  demand  to  engage  in  any 
fight,  such  as  is  mentioned  in  section  seventeen  hundred  and  ten, 
are  to  be  deemed  a  challenge  within  the  meaning  of  that  section. 

DeriTBtlon:     Penal  Code,  f  469. 

People  T.  Barker,  2  Wheel.  Car.  Cas.  19;  Barker  v.  People,  3  Cow.  386, 
20  Johns.  4S7;  Norton's  Case,  3  City  Hall  Bee.  00;  Wood's  Com,  3  CSty 
H»ll  Bac.  139. 
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§  1712.  Betting  or  stakeholding  on  fight. 

A  person  who  bets,  stakes,  or  wagers  money  or  other  property, 
upon  the  result  of  such  a  fight  or  encounter,  or  who  holds  or 
undertalces  to  hold  money  or  other  property  so  staked  or  wagered, 
to  be  delivered  to  or  for  the  benefit  of  the  winner  thereof,  is  guilty 
of  a  misdemeanor. 

Derivation:     Penal  Code,  §  460. 

People  ex  rel.  Collins  v.  MeLaughlin   (1908),  128  App.  Div.  614. 

§  1713.  Fight  out  of  state. 

A  person  who  leaves  the  state,  with  intent  to  elude  any  pro- 
vision of  this  article,  or  to  commit  any  act  without  the  state,  which 
is  prohibited  by  this  article,  or  who,  being  a  resident  of  this  state, 
does  any  act  without  the  state,  which  would  be  punishable  by  the 
provisions  of  this  article,  if  committed  within  the  state,  is  guilty 
of  the  same  offense  and  subject  to  the  same  punishment,  as  if  the 
act  had  been  committed  within  this  state. 

Derivation:     Penal  Code,  §  461. 

§  1714.  Place  of  trial. 

An  indictment  for  an  offense,  specified  in  the  last  section,  may 
be  tried  in  any  county  within  the  state. 

Derivation:     Penal  Code,  §  462. 

§  1715.  Apprehension  of  persons  about  to  fight. 

A  magistrate  having  power  to  issue  warrants  in  criminal  cases, 
to  whom  it  is  made  to  appear  that  there  is  reasonable  ground  to  ap- 
prehend that  an  offense  specified  in  sections  seventeen  hundred 
and  ten,  seventeen  hundred  and  twelve  and  seventeen  hundred 
and  thirteen  is  about  to  be  eommited  within  his  jurisdiction,  or 
by  any  person  being  within  his  jurisdiction,  must  issue  his  war- 
rant to  a  sheriff  or  constable,  or  other  proper  officer,  for  the 
arrest  of  the  person  so  about  to  offend.  Upon  a  person  being 
arrested  and  brought  before  him  by  virtue  of  the  warrant,  he 
must  inquire  into  the  matter,  and,  if  it  appears  that  there  is 
reasonable  ground  to  believe  that  the  person  arrested  is  about 
to  commit  any  offense,  the  magistrate  must  require  him  to  give 
a  bond  to  the  people  of  the  state  in  such  a  sum,  not  exceeding  one 
thousand  dollars,  as  the  magistrate  may  fix,  either  with  or  without 
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sureties  in  uis  discretion,  conditioned  that  such  person  will  not, 
for  one  year  thereafter,  commit  any  such  offense. 

If  the  person  arrested  does  not  furnish  a  bond,  within  a  time 
fixed  by  the  magistrate,  the  later  must  commit  him  to  the  county 
jail,  there  to  remain  until  discharged  by  a  court  of  record  having 
criminal  jurisdiction.  A  person  so  committed  may,  at  any  time, 
be  discharged  upon  a  writ  of  habeas  corpus,  upon  his  executing 
the  bond  required  by  the  committing  magistrate.  If  the  bond 
is  required  to  be  given  with  one  or  more  sureties,  the  surety  or 
sureties  must  be  approved  by  the  officer  taking  the  same. 

Derivation:     Penal  Code,  §§  463,  464. 

People  V.  Johnaon  (1897),  22  Misc.  150.  49  N.  Y.  Supp.  382,  12  N.  Y. 
Cr.  546. 

§  1716.  Witnesses'  privilege. 

No  person  shall  be  excused  from  giving  evidence  upon  an  in- 
veetigation  or  prosecution  for  any  of  the  offenses  specified  in  this 
article,  upon  the  ground  that  the  evidence  might  tend  to  convict 
him  of  a  crime.  But  such  evidence  shall  not  be  received  against 
him  upon  any  criminal  proceeding. 

Derivation:    Penal  Code,  §  469. 
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ARTICLE  166. 

PUBLIC  HEALTH. 

Section  1740.  Wilful  violation  of  health  laws. 

1741.  Obstructing  health  ofBcer  in  performance  of  his  duty. 

1742.  Omitting  to  label  drugs,  or  labeling  them  wrongly. 

1743.  Selling  poison  without  labeling,  and  recording  the  sale. 

1744.  Penally  lor  violation  of  public  health  law. 

1745.  Regulations  as  to  prescriptions  of  opium  and  morphine. 

1746.  Sale  of  cocaine  or  eucaine,  and  regulations  respecting  their 

possession. 

1747.  Careless  distribution  of  medicines,  drugs  and  chemieali. 

1748.  Adulterated  goods. 

1749.  Adulteration  of  natural  fruit  juices. 
1760.  Disposing  of  tainted  food. 

1751.  Violations  of  agricultural  law. 

1752.  Having  narcotics  in  possession. 

1753.  Articles  in  imitation  of  food. 

1754.  Putting  noisome  or  unwholesome  substances  in  highway. 

1755.  Obstructing  passage  of  ambulance. 

1766.  Exposing  person  affected  with  a  contagious  disease  in  a  pnblio 

place. 
1756a.  Disgraceful  practices  offending  health  and  decency. 

1757.  Spraying  fruit  trees  with  poison. 

1758.  Contamination  of  salt  wells. 

1759.  Throwing  gas  tar  or  refuse  into  public  waters. 

1760.  Wilfully  poisoning  food. 

1761.  Acts  of  intoxicated  physicians. 

1762.  Misconduct  of  veterinary  surgeons. 

1763.  Illegal  practice  of  embalming. 

§  1740.  Wilful  violation  of  health  laws. 

1.  A  peraon  who  wilfully  violates  or  refuses  or  omits  to  comply 
with  any  lawful  order  or  regulation  prescribed  by  any  local  board 
of  health  or  local  health  officer,  is  guilty  of  a  misdemeanor. 

2.  A  person  who  wilfully  violates  any  provision  of  the  health 
laws,  or  any  regulation  lawfully  made  or  established  by  any  pub- 
lic officer  or  board  under  authority  of  the  health  laws  the  punish- 
ment for  violating  which  is  not  otherwise  prescribed  by  those 
laws,  or  by  this  chapter,  is  punished  by  imprisonment  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  two  thousand  dollars 
or  by  both. 

Derivation:     Penal  Code,  §  397,  as  amended  L.  1905,  ch.  443. 

Regan  v.  Fosdick  (1897),  19  Misc.  494,  43  N.  Y.  Supp.  1102;  Robinson  v. 
Supreme  Commamdery  (1902),  38  Misc.  102,  77  N.  Y.  Supp.  HI;  People 
V.  VanFradenburgh  (1903),  81  App.  Div.  259,  80  N.  Y.  Supp.  834,  17  N. 
Y.  Cr.  268. 
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§  1741.  Obstructing  health  officer  in  performance  of  his  duty. 

A  person  who  wilfully  opposes  or  obstructs  a  health  officer  or 
physician  charged  with  the  enforcement  of  the  health  laws,  in 
performing  any  legal  duty,  is  guilty  of  a  misdemeanor. 

DarlTatlon:     Penal  Code,  §  396. 

lUgaa  T.  FoBdick  (1897),  19  Misc.  489,  43  N.  Y.  Supp.  1102. 


§  1742.  Omitting  to  label  drugs,  or  labeling  them  wrongly. 

Any  person,  who,  in  putting  up  any  drug,  medicine,  or  food 
or  preparation  used  in  medical  practice,  or  making  up  any  pre- 
scription, or  filling  any  order  for  drugs,  medicines,  food  or  prepa- 
ration puts  any  untrue  label,  stamp  or  other  designation  of  con- 
tents upon  any  box,  bottle  or  other  package  containing  a  drug, 
medicine,  food  or  preparation  used  in  medical  practice,  or  sub- 
stitutes or  dispenses  a  different  article  for  or  in  lieu  of  any  article 
prescribed,  ordered,  or  demanded,  or  puts  up  a  greater  or  less 
quantity  of  any  ingredient  specified  in  any  such  prescription, 
order  or  demand  than  that  prescribed,  ordered,  or  demanded,  or 
otherwise  deviates  from  the  terms  of  the  prescription,  order,  or 
demand  by  substituting  one  drug  for  another,  is  guilty  of  a  mis- 
demeanor; provided,  however,  that,  except  in  the  case  of  phy- 
sicians' prescriptions,  nothing  herein  contained  shall  be  deemed 
or  construed  to  prevent  or  impair  or  in  any  manner  affect  the 
right  of  an  apothecary,  druggist,  pharmacist  or  other  person  to 
recommend  the  purchase  of  an  article  other  than  that  ordered, 
required  or  demanded,  but  of  a  similar  nature,  or  to  sell  such 
other  article  in  place  or  in  lieu  of  an  article  ordered,  required 
or  demanded,  with  the  knowledge  and  consent  of  the  purchaser. 
Upon  a  second  conviction  for  a  violation  of  this  section  the  of- 
fender must  be  sentenced  to  imprisonment,  for  a  term  of  not 
less  than  ten  days  nor  more  than  one  year,  and  to  the  payment 
of  a  fine  of  not  less  than  ten  dollars  nor  more  than  five  hundred 
dollars.  The  third  conviction  of  a  violation  of  any  of  the  pro- 
visions of  this  section,  in  addition  to  rendering  the  offender  liable 
to  the  penalty  prescribed  by  law  for  a  misdemeanor;  shall  forfeit 
any  right  which  he  may  possess  under  the  law  of  this  state  at 
the  time  of  such  conviction,  to  engage  as  proprietor,  agent,  em- 
ployee or  otherwise,  in  the  business  of  an  apothecary,  pharmacist, 
or  druggist,  or  to  compound,  prepare  or  dispense  prescriptions 
or  orders  for  drugs,  medicines  or  foods  or  preparations  used  in 
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medical  practice;  and  the  offender  shall  be  by  reason  of  such 
conviction  disqualified  from  engaging  in  any  such  business  as 
proprietor,  agent,  employee  or  otherwise  or  compounding,  pre- 
paring or  dispensing  medical  prescriptions  or  orders  for  drugs, 
medicines,  or  foods  or  preparations  used  in  medical  practice. 

This  section  shall  not  affect  or  impair  any  liability,  penalty 
or  punishment  under  th©  provisions  of  section  four  hundred  and 
one  of  the  penal  code  as  the  same  existed  prior  to  September 
first,  nineteen  hundred  and  seven,  but  the  same  may  be  enforced, 
prosecuted  or  inflicted  as  fully  and  to  the  same  extent  as  though 
this  section  had  not  been  passed;  and  all  actions  civil  or  criminal 
instituted  under  or  by  virtue  of  said  section  as  the  same  existed 
prior  to  July  nineteenth,  nineteen  hundred  and  seven,  and  pend- 
ing immediately  prior  to  September  first,  nineteen  hundred  and 
seven,  may  be  prosecuted  and  defended  to  final  effect  in  the  same 
manner  as  though  this  section  had  not  been  enacted. 

The  provisions  of  this  section  shall  not  apply  to  the  practice 
of  a  practitioner  of  medicines  who  is  not  the  proprietor  of  a  store 
for  the  dispensing  or  retailing  of  drugs,  medicines  and  poisons, 
or  who  is  not  in  the  employ  of  such  a  proprietor,  and  shall  not 
prevent  practitioners  of  medicine  from  supplying  their  patients 
with  such  articles  as  they  may  deem  proper,  and  except  as  to 
the  labeling  of  poisons  shall  not  apply  to  the  sale  of  medicines 
or  poisons  at  wholesale  when  not  for  the  use  or  consumption  of 
the  purchaser;  provided,  however,  that  the  sale  of  medicines  or 
poisons  at  wholesale  shall  continue  to  be  subject  to  such  regu- 
lations as  from  time  to  time  may  be  lawfully  made  by  the  board 
of  pharmacy  or  by  any  competent  board  of  health, 
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DerlTation:  Penal  Code,  §  401,  ag  amended  L.  1905,  ch.  442;  L.  1907, 
eh.  649;  Penal  Code,  §  403,  added  L.  1905,  oh.  442;  second  paragraph  U  L. 
1907,  ch.  649,  §  2. 

§  1743.  Selling  poison  without  labeling,  and  recording  the 
sale. 

It  shall  be  -unlawful  for  any  person  to  sell  at  retail  or  furnish 
any  of  the  poisons  named  in  the  schedules  hereinafter  set  forth, 
without  affixing  or  causing  to  be  affixed,  to  the  bottle,  box,  vessel 
or  package,  a  label  containing  the  name  of  the  article  and  the  word 
"  poison  "  distinctly  shown,  with  the  name  and  place  of  business 
of  the  seller,  all  printed  in  red  ink,  together  with  the  name  of 
such  poisons  printed  or  written  thereupon  in  plain,  legible  char- 
acters, which  schedules  are  as  follows,  to  wit: 

Schedule  A.  Arsenic,  cyanide  of  potassium,  hydrocyanic  acid, 
cocaine,  morphine,  strychnia  and  all  other  poisonous  vegetable 
alkaloids  and  their  salts,  oil  of  bitter  almonds,  containing  hydro- 
cyanic acid,  opium  and  its  preparations,  except  paregoric  and 
such  others  as  contain  less  than  two  grains  of  opium  to  the  ounce. 

Schedule  B.  Aconite,  belladonna,  cantharides,  colohicum,  co- 
nium,  cotton  root,  digitalis,  ergot,  hellebore,  herbane,  Phyto- 
lacca, strophanthus,  oil  of  tansy,  veratrum  viride  and  their  phar- 
maceutical preparations,  arsenical  solutions,  carbolic  acid,  chloral 
hydrate,  chloroform,  corrosive  sublimate,  creosote,  croton  oil, 
mineral  acids,  oxalic  acid,  paris  green,  salts  of  lead,  salts  of  zinc, 
white  hdlebore  or  any  drug,  chemical  or  preparation  which,  ac- 
cording to  standard  works  on  medicine  or  materia  medica,  is 
liable  to  be  destructive  to  aidnlt  human  life  in  quantities  of  sixty 
grains  or  less,  and  such  otiier  poisons  as  the  state  board  of  phar- 
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macj,  under  the  authority  given  to  it  by  the  public  health  law, 
may  from  time  to  time  add  to  either  of  said  schedules.  Every 
person  who  shall  dispose  of  or  sell  at  retail  or  furnish  any  poisons 
included  under  schedule  A  shall,  before  delivering  the  same,  make 
or  cause  to  be  made  an  entry  in  a  book  kept  for  that  purpose, 
stating  the  date  of  sale,  the  name  and  address  of  the  purchaser, 
the  name  and  the  quantity  of  the  poison,  the  purpose  for  which 
it  is  represented  by  the  purchaser  to  be  required  and  the  name 
of  the  dispenser,  such  book  to  be  always  open  for  inspection  by 
the  proper  authorities,  and  to  be  preserved  for  at  least  five  years 
after  the  last  entry.  He  shall  not  deliver  any  of  said  poisons 
without  satisfying  himself  that  the  purchaser  is  aware  of  its 
poisonous  character  and  that  the  said  poison  is  to  be  used  for  a 
legitimate  purpose.  The  foregoing  portions  of  this  section  shall 
not  apply  to  the  dispensing  of  medicines  or  poisons  on  physicians' 
prescriptions.  Wholesale  dealers  in  drugs,  medicines,  pharma- 
ceutical preparations  or  chemicals  shall  affix  or  cause  to  be  af- 
fixed to  every  bottle,  box,  parcel  or  outer  enclosure  of  an  original 
package  containing  any  of  the  articles  enumerated  under  said 
schedule  A,  a  suitable  label  or  brand  in  red  ink  with  the  word 
"  poison  "  upon  it. 

Any  person  who  violates  any  of  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor. 
Derivation:     Penal  Code,  §  402,  as  amended  L.  1905,  oh.  442. 

§  1744.  Penalty  for  violation  of  public  health  law. 

Any  person  who  violates  any  provision  of  article  eleven  of  the 
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public  health  law,  for  which  no  other  penalty  is  imposed,  is  guilty 
of  a  misdemeanor. 

Suffolk  County  v.  Shaw  (1897),  21  App.  Div.  146,  47  N.  Y.  Supp.  349; 
People  V.  Rontey  (1889),  6  N.  Y.  Cr.  249,  21  N.  Y.  St.  175,  4  N.  Y.  Supp. 
235,  aff'd  117  N.  Y,  624. 

Derivation:     Penal  Code,  §  404,  added  L.  1905,  ch.  442. 

§  1745.  Regulations  as  to  prescriptions  of  opium  and  mor- 
phine. 

[Eepealed  by  L.  1918,  ch.  639,  in  effect  May  13,  1918.] 

§  1746.  Sale  of  cocaine  or  eucaine,  and  regulations  respecting 
their  possession. 

[Repealed  by  L.  1918,  ch.  639,  in  effect  May  13,  1918.] 

§  1747.  Careless  distribution  of  medicines,  drugs  and  chem- 
icals. 

Any  person,  firm,  or  corporation,  who  distributes,  or  causes  to 
be  distributed,  any  free  or  trial  samples  of  any  medicine,  drug, 
chemical  or  chemical  compound,  by  leaving  the  same  exposed  upon 
the  ground,  sidewalk,  porch,  doorway,  letter-boxes,  or  in  any  other 
manner,  that  children  may  become  possessed  of  the  same,  shall  be 
guilty  of  a  misdemeanor  punishable  by  a  fine  not  exceeding 
twenty-five  dollars  for  each  offense,  but  this  section  shall  not  apply 
to  the  direct  delivery  of  any  such  article  to  an  adult. 

Derivation:     Penal  Code,  §  405b,  added  by  L.  1903,  ch.  494. 

§  1748.  Adulterated  goods. 

A  person  who: 

1.  With  the  intent  that  the  same  may  be  sold  as  unadulterated 
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or  undiluted,  adulterates  or  dilutes  "wine,  milk,  distilled  spirits  or 
malt  liquor,  or  any  drug,  medicine,  food  or  drink,  for  man  or 

beast ;    or, 

2.  Knowing  that  the  same  has  been  adulterated  or  diluted, 
ofFers  for  sale  or  sells  the  same  as  unadulterated  or  undiluted,  or 
without  disclosing  or  informing  the  purchaser  that  the  same  has 
been  adulterated  or  diluted,  in  a  case  where  special  provision  has 
not  been  made  by  statute,  for  the  punishment  of  the  offense;    or, 

3.  Sells  or  offers  to  sell,  or  stores  or  transports  with  intent  to 
sell  for  any  purpose  other  than  cooling  beer  in  casks,  ice  cut  from 
any  canal  or  from  the  wide  waters  or  basins  of  any  canal,  unless 
the  ice  so  sold,  or  offered  for  sale  or  stored  or  transported,  is  con- 
tained in  a  building,  cart,  car,  sleigh,  float  or  receptacle  upon 
which  is  plainly  marked  in  roman  or  capital  letters,  not  less  than 
eight  inches  square,  the  words,  "  canal  ice ;  "    or, 

4.  Who  shall  adulterate  maple  sugar,  maple  syrup  or  honey, 
with  glucose,  cane  sugar  or  syrup,  beet  sugar  or  syrup,  or  any 
other  substance  for  the  purpose  of  sale,  or  who  shall  knowingly 
sell  or  offer  for  sale  maple  sugar,  maple  syrup  or  honey  that  has 
been  adulterated  in  any  way ;    or, 

5.  Violates  any  provision  of  section  three  hundred  and  ninety 
of  the  general  business  law,  relating  to  canned  and  preserved  food, 

Is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  407,  as  amended  L.  1889,  ch.  141;  Ia  1892, 
cb.  634;   subd.  5,  added  L.  1896,  ch.  551. 

Peoplev.  Cipperly  (1885),  101  N.Y.  634,4  N.Y.Cr.  69,  rev'g  37  Hun  324;  Peo- 
ple v.  Scliaffer  (1886),  41  Hun  23;  People  v.  Kerin  ( 1886),  39  Hun  631 ;  Peoplev. 
Arensburg  (1886),  103  N.  Y.  388,  105  N.  Y.  123,  rev'g  40  Hun  358,  4  N.Y.  Cr. 
401;  People  v.  Mahaney  (1886),  41  Hun  26;  People  v.  Kibler  (1887),  106  N.Y. 
321;  People  v.  West  (1887),  106  N.  Y.  293,  aff'g  44  Hun  162;  People  v.  Hill 
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(1887),  44  Hun,  472;  People  v.  Gillson  (1888),  109  N.  Y.  408; 
People  V.  Harris  (1890),  123  N.  Y.  70;  People  v.  Hodnett  (1893),  68 
Hun,  343,  22  N.  Y.  Supp.  809;  People  v.  Girard  (1895),  145  N.  Y.,  105,  stff'g 
73  Hun,  457,  26  N.  Y.  Supp.  272;  People  v.  Fox  (1896),  4  App.  Div.  38,  38  N. 
Y.  Supp.  635;  People  v.  Kellina  (1898),  13  N.  Y.  Cr.  134,  50  N.  Y.  Supp. 
653;  People  t.  Biesecker  (1901),  169  N.  Y.  53,  59,  88  Am.  St.  Rep.  534, 
aflf'g.  58  App.  Div.  391,  68  N.  Y.  Supp.  1067;  Crossman  v.  Lurman  (1902), 
171  N.  Y.  329,  aff'g  57  App.  Div.  393,  68  N.  Y.  Supp.  311;  People  v.  Wind- 
holz  (1902),  68  App.  Div.  552,  74  N.  Y.  Supp.  241;  People  v.  Sheriff  (1902), 
78  App.  Div.  46,  79  N.  Y.  Supp.  783;  People  v.  Laesser  (1903),  79  App. 
Div.  384,  79  N.  Y.  Supp.  470;  see  also  People  v.  Bischoff,  14  N.  Y.  St.  581; 
People  V.  Eddy,  12  N.  Y.  Supp.  628;  People  v.  FuUe,  12  Abb.  N.  C.  196, 
1  N.  Y.  Cr.  172;  People  v.  Meyer,  60  N.  Y.  Supp.  415;  Com.  v.  Evans,  132 
Mass.  11;  Butler  v.  Chambers,  36  Minn.  69;  State  v.  Addington,  77  Mo. 
110;  State  v.  Ah  Crew,  76  Kev.  50,  40  Am.  Rep.  488;  State  v.  Marshall, 
64  N.  H.  549,  1  L.  R.  A.  51;  State  v.  Smyth,  14  R.  I.  100,  51  Am.  Rep. 
344;   Com.  v.  Powell,  127  U.  S.  678. 

§  1749.  Adulteration  of  natural  fruit  juices. 

Any  person  who  shall  knowingly  sell,  offer  or  expose  for  sale,  or 
give  aiway,  any  compound  or  preparation  composed,  in  whole  or  in 
part,  of  any  unwholesome,  deleterious  or  poisonous  acid,  or  other 
unwholesome,  deleterious  or  poisonous  substance,  as  a  substitute 
for  the  pure,  unadulterated  and  unfermented  juice  of  lemons, 
limes,  oranges,  currants,  grapes,  apples,  peaches,  plums,  pears,  ber- 
ries, quinces,  or  other  natural  fruits,  representing  such  compound 
or  preparation  to  be  the  pure,  unadulterated  and  unfermented  juice 
of  any  of  such  fruits ;  or  who,  in  the  mixing,  decoction,  or  prepa- 
ration of  food  or  drink,  shall  knowingly  use  any  such  compound 
or  preparation  in  the  place  of,  or  as  a  substitute  for,  the  pure, 
unadulterated  and  unfermented  juice  of  one  or  more  of  such 
fruits,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  by  a  fine  of  not  more  than  two  hundred  and 
fifty  dollars,  or  by  imprisonment  for  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment. 

Derivation:     Penal  Code,  §  407a,  added  L.  1899,  ch.  343. 

§  1750.  Disposing  of  tainted  food. 

A  person  who  with  intent  that  the  same  be  used  as  food,  drink, 
or  medicine,  sells,  or  offers  or  exposes  for  sale,  any  artide  what- 
ever which,  to  his  knowledge,  is  tainted  or  spoiled,  or  for  any 
cause  unfit  to  be  used  as  such  food,  drink,  or  medicine,  is  guilty 
of  a  misdemeanor. 

Derivation  >     Penal  Code,  i  408. 
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Goodrich  v.  People  (1859),  19  N.  Y.  574;  People  v.  Parker  (1868),  38 
N.  Y.  85;  Hartman  v.  Sun  Printing  &  Pub.  Assoc.  (1902),  74  App.  Dir. 
282,  284,  77  N.  Y.  Supp.  538;  People  ▼.  Beaman  (1905),  102  App.  Div.  151, 
92  N.  Y.  Supp.  295,  19  Crim.  Rep.  87. 


§  1751.  Violations  of  the  agricultural  law. 

Any  person  who  disregards,  disobeys  or  violates  any  proclama- 
tion, notice,  order  or  regulation,  lawfully  issued  or  prescribed  by 
the  commissioner  of  agriculture,  for  the  suppression  or  prevention 
of  the  spread  of  infectious  or  contagious  diseases  among  domes- 
tic animals,  or  who  violates  any  of  the  provisions  of  sections 
three  hundred  and  three  hundred  and  four  of  the  agricultural  law, 
is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  408a,  added  L.  1893,  ch.  692,  amended  L. 
1894,  ch.  426;  L.  1897,  ch.  554. 

People  V.  Piat  (1897),  19  Misc.  131,  43  N.  Y.  Supp.  231;  People  v.  Armour 
(1897),  18  App  Div.  584,  46  N.  Y.  Supp.  317;  People  v.  Beaman  (1906), 
102  App.  Div.  1161,  92  N.  Y.  SUpp.  295,   19  Orim.  Rep.  87. 

§  1752.  Having  narcotics  in  possession. 

1.  A  person,  other  than  a  duly  licensed  physician  or  surgeon 
engaged  in  the  lawful  practice  of  his  profession,  who  has  in  his 
possession  any  narcotic  or  anaesthetic  substance,  compound  or'  prep- 
aration, capable  of  producing  stupor  or  unoonscaousness,  with 
intent  to  administer  the  same  or  cause  the  same  to  be  administered 
to  another,  without  the  latter's  consent,  unless  by  direction  of  a 
duly  licensed  physician,  is  guilty  of  a  felony,  punishable  by  im- 
prisonment in  the  state  prison  for  not  more  than  ten  years. 

2.  The  possession  by  any  person,  other  than  as  exempted  in 
the  foregoing  subdivision,  of  any  such  narcotic  or  anaesthetic  sub- 
stance or  compound,  oonoealed  or  furtively  carried  on  the  person, 
is  presimiptive  evidence  of  an  intent  to  administer  the  same  or 
cause  the  same  to  be  administered  in  violation  of  the  provisions 
of  this  section. 

Derivation:  Penal  Code,  §  412,  added  L.  1897,  oh.  42.  The  original  aae- 
tion  412  was  repealed  L.  1882,  ch.  544. 

§  1753.  Articles  in  imitation  of  food. 

A  person,  who  sells  or  manufactures,  exposes  or  offers  for  sale 
as  an  article  of  food,  any  substance  in  imitation  theireof,  without 
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Derivation:  Penal  Code,  §  430. 

§  1754.  Putting  noisome  or  unwholesome  substances  in  high- 
way. ° 

A  person  who  deposits,  leaves  or  keeps,  on  or  near  a  highway  or 
route  of  pubhe  travel,  either  on  the  land  or  on  the  water,  any  noisome 
or  unwholesome  substance,  or  establishes,  maintains  or  carries  on  upon 
or  near  a  public  highway  or  route  of  public  travel,  either  on  the  land 
or  on  the  water,  any  business,  trade  or  manufacture  which  is  noisome 
or  detrimental  to  puplic  health,  is  guilty  of  a  misdemeanor,  punishable 
by  a  hne  of  not  less  than  one  hundred  dollars,  or  by  imprisonment  not 
less  than  three  nor  more  than  six  months,  or  both 
Derivation:  Penal  Code,  §  431. 

§  1755.  Obstructing  passage  of  ambulance, 

A  person,  who  wilfully  stops  or  obstructs  the  passage  of  any  am- 
bulance or  vehicle  used  for  the  transportation  of  sick  or  wounded  per- 
sons or  animals  upon  any  public  street,  highway  or  place,  or  who  wil- 
fully injures  the  same,  or  wilfully  drives  any  vehicle  into  collision 
therewith,  is  guilty  of  a  misdemeanor.  All  sheriffs,  constables  and 
police  officers  must,  when  called  upon  by  the  persons  in  charge  of  such 
ambulance  or  vehicle,  aid  in  placing  sick  or  wounded  persons  or  animals 
therein,  and  in  enforcing  the  provisions  of  this  section. 

Derivation:  Penal  Code,  §  432. 

§  1756.  Exposing  person  affected  with  a  contagious  disease 
in  a  public  place. 

A  person,  who  wilfully  exposes  himself  or  another,  affected  with  any 
contagious  or  infectious  disease,  in  any  public  place  or  thoroughfare, 
except  upon  his  necessary  removal  in  a  manner  not  dangerous  to  the 
public  health,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  434. 

Matter  of  Boyoe  (1904),  43  Misc.  297,  88  N.  Y.  Supp.  841. 

§  1756-a.  Disgraceful  practices  offending  health  and  decency. 

A  person  who  exhibits  himself  or  another  in  public,  and  invites, 
solicits  or  allows  others  to  throw  or  release  a  ball  or  other  article  at  his 
head  or  other  portion  of  his  body,  or  the  head  or  body  of  another,  for 
compensation,  reward  or  otherwise,  or  publicly  engages  in  or  takes  any 
part  in  a  game  commonly  known  as  "  ball  dodger,"  for  a  consideration 
or  otherwise,  or  employs  a  person  for  such  purpose,  or  at  such  place 
or  places,  for  himself,  or  for  another,  invites,  solicits  or  allows  others 
to  throw  a  ball  or  other  article,  to  release  a  spring  or  other  object  or 
device  whereby  a  person  is  thrown  from  a  distance  to  a  body  of  water 
or  any  receptacle,  or  commits  any  act  or  acts  whereby  any  race  of  citi- 
zens of  this  state  is  held  up  to  contempt  or  ridicule,  is  guilty  of  a  mis- 
demeanor, punishable  by  a  fine  of  not  more  than  five  hundred  nor  less 
than  one  hundred  dollars,  or  by  imprisonment  for  a  term  of  not  more 
than  one  year  or  less  than  three  months,  or  both.  (Added  by  L.  1917, 
ch.  471,  in  tffeet  May  14,  1917.) 
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§  1757.  Spraying  fruit  trees  with  poison. 

Any  person  who  shall  spray  with,  or  apply  in  any  way  poison  or  any 
poisonous  substance,  to  fruit  trees  while  the  same  are  in  blossom,  is 
guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  less  than  ten 
dollars  nor  more  than  fifty  dollars  for  each  offense ;  provided,  however, 
that  nothing  in  this  section  shall  prevent  the  directors  of  the  experi- 
mental stations  at  Ithaca  and  Geneva  from  conducting  experiments 
in  the  application  of  poison  and  spraying  mixtures  to  fruit  trees  while 
in  blossom. 

Derivation:   L.  1898,  oh.  325. 

§  1758.  Contamination  of  salt  wells. 

A  person  who  wilfully  places,  introduces  or  causes  to  flow  or 
enter  into  any  spring,  brook  or  body  of  water,  which  is  used  in 
the  manufacture  of  salt,  or  into  any  salt  well,  or  salt  mine,  or 
into  any  cavity  or  reservoir  beneath  the  surface  of  the  earth  from 
which  salt  or  brine  is  taken  or  used  in  the  manfacture  of  salt, 
any  impure  or  deleterious  substance  or  thing  whatsoever,  which 
is  liable  to  pollute  the  waters  thereof,  or  the  brine  or  salt  taken  or 
manufactured  therefrom,  provided  that  this  act  shall  not  inter- 
fere with  any  existing  system  of  drainage  or  sewerage,  is  punish- 
able by  imprisonment  in  a  penitentiary  or  state  prison  for  not 
more  than  five  years  or  by  a  fine  of  not  more  than  two  thousand 
dollars,  or  by  both  such  fine  and  imprisonment. 

BeriTatiom:     Penal  Code,  §  447e,  added  L.  1901,  ch.e28. 

§  1759.  Throwing  gas  tar  or  refuse  into  public  waters. 

A  person,  who  throws  or  deposits  gas  tar,  or  the  'refuse  of  a 
gas  house  or  gas  factory,  or  offal,  refuse,  or  any  other  noxious, 
offensive,  or  poisonous  substance  into  any  public  waters,  or  into 
any  sewer  or  stream  running  or  entering  into  such  public  waters, 
is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  390. 

Mayor,  etc.   v.  Fuigueson    (1881),  23  Hun,  594. 

§  1760.  Wilfully  poisoning  food. 

A  person  who  wilfully  mingles  poison  with  any  food,  drink 
or  medicine,  intended  or  prepared  for  the  use  of  hu- 
man beings,  and  a  person  who  wilfully  poisons  any  spring,  well 
or  reservoir  of  water,  is  punishable  by  imprisonnient  in  a  state 
prison  not  exceeding  ten  years,  or  in  a  county  jail  not  exceeding 
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one  year,  or  by  a  fine  not  exceeding  five  hundred  dollars,  or  both 
such  fine  and  imprisonment. 

Derivation:     Penal  Code,  S  368. 

§  1761.  Acts  of  intoxicated  physicians. 

A  physician  or  surgeon,  or  person  practicing  as  such,  who, 
being  in  a  state  of  intoxication,  administers  any  poison,  drug  or 
medicine,  or  does  any  other  act  as  a  physician  or  surgeon,  to 
another  person,  by  which  the  life  of  the  latter  is  endangered,  or 
his  health  seriously  affected,  is  guilty  of  a  misdemeanor. 

DeriTatiom:     Penal  Code,  §  357. 

§  1762.  Misconduct  of  veterinary  surgeons. 

A  person  who  presents  to  a  county  clerk  for  registration  as 
a  practitioner  of  veterinary  medicine  or  surgery  any  diploma  or 
certificate  fraudulently  obtained  or  practices  veterinary  medicine 
and  surgery  without  complying  with  or  contrary  to  law,  is  guilty 
of  a  misdemeanor.  This  section  shall  not  be  constructed  to  pro- 
hibit students  from  prescribing  under  the  supervision  of  pre- 
ceptors, or  to  prohibit  gratuitous  services  in  case  of  emergency, 
or  the  services  of  an  authorized  practitioner  of  a  neighboring  state 
when  incidentally  called  into  requisition. 

Derivation:     Penal  Code,  §  356,  added  L.  1893,  ch.  692. 

People  V.  Nyce  (1884),  3  N.  Y.  Cr.  50,  34  Hun,  298;  Wiel  v.  Cowlea  (1887), 
45  Hun,  307;  People  v.  Fulda  (1889),  52  Hun,  65,  4  N.  Y.  Supp.  945,  7 
N.  Y.   Cr.   1,  4,  note,  4  N.  Y.   Cr.   139. 

§  1763.  Illegal  practice  of  embalming. 

Any  person  violating,  any  provision  of  section  two  hundred 
and  ninety-eight  of  the  public  health  law,  or  any  of  the  rules 
and  regulations  in  reference  to  the  business  and  practice  of  em- 
balming human  dead  bodies,  made  and  duly  approved  as  by 
article  fourteen  of  said  public  health  law  prescribed,  is  guilty  of 
a  misdemeanor. 

Derivation:     L.  1898,  ch.  555,  $  10. 
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ARTICLE   168. 

FUBUO  JUSTICE. 

Section  1780.  Disclosure  of  deposition  taken  by  a  magistrate. 

1781.  Disclosure  of  depositions  returned  by  grand  jury  with  present* 

ment. 

1782.  Disclosing  fact  of  indictment  having  been  found. 

1783.  Grand  juror  disclosing  what  transpired  before  the  grand  jury. 

1784.  Stenographer  disclosing  evidence  taken  before  grand  jury. 

1785.  Instituting  suit  in  false  name. 

1786.  Maliciously  procuring  search  warrant. 

1787.  Combinations  to  resist  execution  of  process. 

1788.  Re-confining  person  discharged  upon  writ. 

1789.  Coneealing  persons  entitled  to  writ  of  deliverance. 

1790.  Liquors  not  to  be  sold  in  court-house  during  court. 

1791.  Bringing  liquors  into  or  selling  within  jails  prohibited. 
1702.  Misconduct  of  ofScer  having  charge  of  jurors. 

§   1780.  Disclosure  of  deposition  taken  by  a  magistrate. 

A  magistrate  or  derk  of  any  magistrate  who  wilfully  permits 
any  depoaition  taken  on  an  examination  of  a  defendant  before 
auch  magistrate,  and  remaining  in  the  custody  of  such  magis- 
trate or  clerk,  to  be  inspected  by  any  person,  except  a  judge 
of  a  court  having  jurisdiction  of  the  offense,  the  attomey-genea-al, 
the  district  attorney  of  the  county  and  his  assistants,  the  com- 
plainant and  his  counsel,  and  the  defendant  and  his  counsel,  is 
guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  145,  as  amended  L.  1888,  eh.  145. 

§  1781.  Disclosure  of  depositions  returned  by  grand  jury 
with  presentment. 

A  derk  of  any  court  who  wilfully  permits  any  deposition  re- 
turned by  a  grand  jury  and  filed  with  such  clerk,  to  be  inspected 
by  any  person,  except  the  court,  the  deputies  or  assistants  of  such 
derk,  and  the  district  attorney  and  his  assistants,  until  after  the 
arrest  of  the  defendant,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  146. 

Smith  V.  Botens,  13  N.  Y.  Supp.  224. 

§  1782.  Disclosing  fact  of  indictment  having  been  found. 
A  judge,  grand  juror,  district  attorney,  derk,  or  other  o£Scer, 
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who,  except  in  the  due  discharge  of  his  official  duty,  disdosee, 
before  an  accused  person  is  in  custody,  the  fact  of  an  indictment 
having  been  found  or  ordered  against  him,  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal  Code,  §  156. 

§  1783.  Grand  juror  disclosing  what  transpired  before  the 
grand  jury. 

A  grand  juror  who,  except  when  lawfully  required  by  a  court 
or  officer  wilfully  discloses: 

1.  Any  evidence  adduced  before  the  grand  jury;  or, 

2.  Anything  which  he  himself  or  any  other  member  of  the 
grand  jury  said,  or  in  what  manner  he  or  any  other  grand  juror 
voted,  upon  any  matter  before  them. 

Is  guilty  of  a  misdemeanor. 

DeriTation:     Penal  Code,  §  157. 

People  V.  Steinhardt  (1905),  47  Misc.  252,  256,  93  N.  Y.  Supp.  1026. 

§  1784.  Stenographer  disclosing  evidence  taken  before  grand 
jury. 

A  stenographer  appointed  to  take  testimony  given  before  a 
grand  jury  who  permits  any  person  other  than  the  district  attor- 
ney to  take  a  copy  of  such  testimony  or  of  any  portion  thereof 
or  to  read  the  same  or  any  portion  thereof,  except  on  the  written 
order  of  the  court,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  157a,  added  L.  1893,  ch.  692. 

People  V.  Steinhardt  (1905),  47  Misc.  257,  93  N.  Y.  Supp.  1026. 

§  1785.  Instituting  suit  in  false  name. 

A  person  who  institutes  or  prosecutes  an  action  or  other  pro- 
ceeding in  the  name  of  another  without  his  consent  and  contrary 
to  the  statutes,  is  guilty  of  a  misdemeanor,  punishable  by  im- 
prisonment not  exceeding  six  months. 

Derivation:     Penal  Code,  i  166. 

People  V.  Schermerhorn    (1908),  59  Misc.   149,  112  N.  Y.  Supp.  222. 

§  1786.  Maliciously  procuring  search  warrant. 

A  person  who  maliciously,  and  without  probable  cause,  pro- 
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cures  a  search  warrant  to  be  issued  and  executed,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §   159. 


§  1787.  Combinations  to  resist  execution  of  process. 

A  person,  who  enters  into  a  combination  with  another  to  re- 
sist the  execution  of  any  legal  process,  or  other  mandate  of  a 
court  of  competent  jurisdiction,  under  circumstances  not  amount- 
ing to  a  riot,  is  guilty  of  a  misdemeanor. 

A  person  who  leaves  the  state,  with  intent  to  elude  any  pro- 
vision of  this  section,  or  to  commit  any  act  without  the  state, 
which  is  prohibited  by  this  section,  or  who,  being  a  resident  of 
this  state,  does  any  act  without  the  state,  which  would  be  punish- 
able by  the  provisions  of  this  section,  if  committed  within  the  state, 
is  guilty  of  the  same  offense  and  subject  to  the  same  punishment, 
as  if  the  act  had  been  committed  within  this  state. 

No  person  shall  be  excused  from  giving  evidence  upon  an  in- 
vestigation or  prosecution  for  any  of  the  offenses  specified  in  this 
section  upon  the  ground  that  the  evidence  might  tend  to  convict 
him  of  a  crime.  But  such  evidence  shall  not  be  received  against 
him  upon  any  criminal  proceeding. 

Derivation:  First  par.  Penal  Code,  {  457;  second  par.  Penal  Code,  §  461; 
third  par.  Penal  Code,  §  469. 

§  1788.  Re-confining  person  discharged  upon  writ. 

A  person,  who  either  solely,  or  as  a  member  of  a  court,  or  in  the 
execution  of  a  judgment,  order  or  process,  knowingly  re-commits, 
imprisons  or  restrains  of  his  liberty,  for  the  same  cause,  any  per- 
son who  has  been  discharged  from  imprisonment  upon  a  writ  of 
habeas  corpus,  or  certiorari,  is  guilty  of  a  misdemeanor,  punish- 
able by  a  fine  not  exceeding  one  thousand  dollars  or  by  imprison- 
ment not  exceeding  six  months,  or  both;  and  in  addition  to  the 
punishment  prescribed  therefor,  he  forfeits  to  the  party  aggrieved, 
one  thousand  two  hundred  and  fifty  dollars  to  be  recovered  in  a 
civil  action. 

Derivation:     Penal  Code,  §  379. 

Matter  of  Felton,  16  How.  Pr.  303;  Yates'  Case,  3  Johns.  318,  6  Johns. 
837;  Matter  of  Fitz,  64  Mo.  205,  27  Am.  Kep.  218;  Matter  of  Crow,  60 
Wis.  349,   30  Alb.  L.  J.  210. 
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§  1789.  Concealing  persons  entitled  to  writ  of  deliverance. 

A  person  having  in  his  custody  or  power  or  under  his  re- 
straint, one  who  would  be  entitled  to  a  writ  of  habeas  corpus 
or  certiorari,  or  for  whose  relief  a  writ  of  habeas  corpus  or  cer- 
tiorari has  been  issued  who,  with  intent  to  elude  the  service  of 
such  writ,  or  to  avoid  the  effect  thereof,  transfers  the  party  to  the 
custody,  or  places  him  under  the  power  or  control  of  another,  or 
conceals  or  changes  the  place  of  his  confinement,  or  who  without 
lawful  excuse  refuses  to  produce  him,  is  guilty  of  a  misdemeanor, 
punishable  as  prescribed  in  the  last  section. 

Derivation:     Penal  Code,  §  380. 

Rising  V.  Dodge,  2  Duer,  42. 

§  1790.  Liquors  not  to  be  sold  in  court-house  during  court. 

Strong,spirituous,  or  fermented  liquor,  or  wine,  shall  not,  on 
any  pretense  whatever,  be  sold  within  a  building  established  as  a 
court-house  for  holding  courts  of  record,  while  such  a  court  is 
sitting  herein.  A  person  violating  this  section  is  guilty  of  a 
misdemeanor. 

Derivation:     Code  of  Civ.  Proc,  §§  32,  33. 

§  1791.  Bringing  liquors  into  or  selling  within  jails  pro- 
hibited. 

A  person  who  brings  into  or  sells  in  a  jail,  strong,  spirituous, 
fermented,  or  other  liquor,  or  wine,  contrary  to  the  provisions  of 
sections  three  hundred  and  forty-nine  or  three  hundred  and  fifty 
of  the  prison  law;  or  a  sheriff,  keeper  of  a  jail,  assistant  keeper, 
or  an  officer,  or  person  employed  in  or  about  a  jail,  who  knowingly 
suffers  liquor  or  wine  to  be  sold  or  used  therein,  contrary  to  either 
of  said  sections,  is  guilty  of  a  misdemeanor,  and  shall  be  punished 
accordingly.  A  conviction  also  operates  as  a  forfeiture  of  his 
c^ce. 

Derivation:     Code  Civ.  Proc,  §  130. 

§  1792.  Misconduct  of  officer  having  charge  of  jurors. 

An  officer  to  whose  charge  any  juror  is  committed  by  a  court  or 
magistrate,  who  negligently  or  wilfully  permits  such  juror,  with- 
out leave  of  the  court  or  magistrate  : 

1.  To  receive  any  communication  from  any  person;  or, 

2.  To  m^e  any  communication  to  any  person;  or, 
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3.  To  obtain  or  receive  any  book  or  paper,  or  refreshment;  or, 

4.  To  leave  the  jury  room, 
Is  guilty  of  a  misdemeanor. 

The  word  "  juror  "  as  used  in  this  section  includes  a  talesman, 
and  extends  to  jurors  in  all  courts  whether  of  record  or  not  of 
record,  and  in  special  proceedings,  and  before  any  officer  author- 
ized to  impanel  a  jury  in  any  case  or  proceeding. 

Derivatiox:    Venal  Code,  {  71 ;  last  par.  Penal  Ck>«le,  f  81. 
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ARTICLE  170. 

PUBLIC  OFFICES  AM)  OFFICERS. 

Section  1820.  Acting  In  a  public  office  without  haying  qualified. 

1820a.  Notary  public  or  commissioner  of  deeds,  acting  without  ap- 
pointment; fraud  in  office. 

1821.  Acts  of  officer  de  facto. 

1822.  Giving  or  offering  bribes. 

1823.  Asking  or  receiving  bribes. 

1824.  Attempting  to  prevent  officer  from  performing  duty. 

1825.  Resisting  officer. 

1826.  Taking  unlawful  fees. 

1827.  Comptroller  not  to  be  interested  in  tax  sales. 

1828.  Prison  officers  not  to  be  interested  in  prison  contracts. 

1829.  Taking  reward  for  omitting  or  delaying  official  acts. 

1830.  Taking  fees  for  services  not  rendered. 

1831.  Taking  unlawful  reward  for  services  in  extradition  of  fugitiTea. 

1832.  Corrupt  bargain  for  appointment. 

1833.  Selling  right  to  official  powers. 

1834.  Appointment  avoided  by  conviction. 

1835.  Intrusion  into  public  office. 

1836.  Officer  refusing  to  surrender  to  successor. 

1837.  Administrative  officers. 

1838.  Injury  to  records  and  misappropriation  by  ministerial  officers, 

1839.  Permitting  escapes,   and  other   unlawful   acts,   committed  by 

ministerial  officers. 

1840.  Neglecting  or  refusing  to  execute  process. 

1841.  Provision  as  to  neglect  of  duty. 

1842.  Neglect  of  county  officer  to  make  report. 

1843.  Neglect  of  duty  by  superintendent  or  overseer  of  the  poor. 

1844.  Delaying  to  take  person  arrested  for  crime  before  a  magistrate. 

1845.  Special  peace  officers  to  be  citizens. 

1846.  Making  arrest  without  lawful  authority. 

1847.  Misconduct  in  executing  search  warrant. 

1848.  Befusing  to  aid  officer  in  making  an  arrest. 

1849.  Kefusing  to  make  an  arrest. 

1850.  Resisting  execution  of  process  and   aiding  escapes  in  county 

which  has  been  proclaimed  in  insurrection. 

1851.  Resisting  public  officer  in  the  discharge  of  his  iuty. 

1862.  Buying  demands  by  a  justice  or  constable  for  suit  before  a 

justice. 

1863.  Giving  inducement  to  bring  suit  before  a  justice. 
1854.  Forfeiture  of  office. 

1865.  Receiving  claims,  in  what  cases  allowable. 
1856.  Application    of    previous    sections    to    persons   prosaeuting   in 
person. 

1867.  Omission  of  duty  by  public  officer. 

1868.  Falsely  marking  enrolled  person  exempt. 
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Suction  1859.  Neglect  to  return  names  of  constables. 

1860.  Falsely  certifying  as  to  record  of  deeds  and  Instruments. 

1861.  False  certificates. 

1862.  Penalty  for  recording  instruments  without  acknowledgment. 

1863.  Auditing  and  paying  fraudulent  claims  upon  the  state  or  ft 

municipal  corporation. 

1864.  Obtaining  proceeds  of  fraudulent  audit  or  payment. 

1865.  Misappropriation    and   falsification    of   accounts   by   public 

officers. 

1866.  Violations  of  law  by  public  officers. 

1867.  Misappropriation  by  county  treasurer. 

1868.  Officials  not  to  be  interested  in  sales,  leases  or  contracts. 

1869.  County  clerks  omitting  to  publish  statements  required  by 

law. 

1870.  Obstructing  officer  in  collecting  revenue. 

1871.  School  district  trustee  not  to  draw  draft  on  supervisor  in 

certain  cases. 

1872.  Fraudulently  presenting  bills  or  claims  to  public  officers 

for  payment. 

1873.  Taking  property  from  officer's  custody. 

1874.  Neglecting  to  make  transcripts  or  making  false  certificates. 

1875.  Violation  by  sheriff  of  certain  provisions  relating  to  pris- 

oners. 

1876.  Misdemeanor  for  judge,  justice  or  magistrate  to  permit  any 

but  attorneys  to  practice  in  his  court. 

§  1820.  Acting  in  a  public  office  withont  having  qualified. 

A  person  who  executes  any  of  the  functions  of  a  public  office  without 
having  taken  and  duly  filed  the  requird  oath  of  office,  or  without  having 
executed  and  duly  filed  the  required  security,  as  prescribed  by  law,  Is 
guilty  of  a  misdemanor. 

Derivation:  Penal  Code,  §  42,  as  amended  L.  1893,  ch.  692. 

Foot  v.  Stiles  (1874),  57  N.  Y.  399. 

§  1820-a.  Notary  public  or  commissioner  of  deeds;  acting  without  ap- 
pointment; fraud  in  office. 

1.  Any  person  who  holds  himself  out  to  the  public  as  being  entitled  to 
act  as  a  notary  public  or  commissioner  of  deeds,  or  who  assumes,  uses  or 
advertises  the  title  of  notary  public  or  commissioner  of  deeds,  or  equiva- 
lent terms  in  any  language,  in  such  a  manner  as  to  convey  the  impression 
that  he  is  a  notary  public  or  commissioner  of  deeds  without  having  first 
been  appointed  as  notary  public  or  commissioner  of  deeds,  or 

2.  A  notary  pubic  or  commissioner  of  deeds,  who  in  the  exercise  of  the 
powers,  or  in  the  performance  of  the  duties  of  such  office  shall  practice 
any  fraud  or  deceit,  the  punishmnt  for  which  is  not  otherwise  provided 
for  by  this  act,  shall  be  guilty  of  a  misdemeanor.  (Added  L.  1910,  ch.  471, 
in  effect  September  1,  1910.) 

§  1S21.  Acts  of  officer  de  facto. 

The  last  section  must  not  be  construed  to  affect  the  validity  of  acts 
done  by  a  person  exercising  the  functions  of  a  public  office  in  fact,  where 
persons  other  than  himself  are  interested  in  maintaining  the  validity  of 
such  acts. 

Derivation:  Penal  Code,  §  43. 

Matter  of  Kendall  (1881) ,  85  N.  Y.  305 ;  People  ex  rel.  Sinkler  v.  Terry 
(1888),  108  N.  Y.  1,  rev'g  42  Hun,  273;  see,  also,  People  v.  Albertson,  8 
How.  363;  People  v.  Collins,  7  Johns.  549;  Conover  v.  Devlin,  15  How.  470; 
People  V.  Cook,  14  Barb.  324;  Greenleaf  v.  Low,  4  Den.  168;  Hamlin  v. 
Dingman,  5  Lans.  61;  People  v.  Peabody,  6  Abb.  228;  Read  v.  Buffalo,  3 
Keyes  445;  Rochester  &  Gen.  Val.  R.  Co.  v.  Clark  Nat.  Bank,  60  Barb. 
234;  People  v.  Stevens,  5  Hill,  616;  McKinstry  v.  Tanner,  9  Johns,  135; 
WeeikB  V.  KUis,  2  Barb.  324;  Wilcox  v.  Smith,  5  Wend.  231. 
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§  1822.  Giving  or  offering  bribes. 

A  person  wto  gives  or  offers  a  bribe  to  any  executive  officer  of 
this  state  with  intent  to  influence  him  in  respect  to  any  act,  de- 
cision, vote,  opinion,  or  other  proceeding  as  such  officer,  is  punish- 
able by  imprisonment  in  a  state  prison  not  exceeding  ten  years, 
or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

Derivation:     Penal  Code,  §  44. 

People  V.  Sharp  (1887),  107  N.  Y.  439,  5  N.  Y.  Cr.  569,  reVg  46  Hun, 
460;    see  also  State  v.  Ellis,  33  N.  J.  L.   102. 

§  1823.  Asking  or  receiving  bribes. 

An  executive  officer,  or  person  elected  or  appointed  to  an  execu- 
tive office,  who  asks,  receives  or  agTses  to  receive  any  bribe,  upon 
an  agreement  or  understanding  that  his  vote,  opinion  or  action 
upon  any  matter  then  pending  or  which  may  by  law  be  brought 
before  him  in  his  official  capacity,  shall  be  influenced  thereby, 
is  punishable  by  imprisonment  in  a  state  prison  not  exceeding 
ten  years,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or  by 
both;  and  in  addition  thereto  forfeits  his  office  and  is  forever 
disqualified  from  holding  any  public  office  under  this  state. 

Derivation:     Penal  Code,  §  45. 

People  V.  Markham,  64  Cal.  147,  49  Am.  Eep.  700;  Walsh  v.  People,  64  111. 
58,   16  Am.  Rep.  569. 

§  1824.  Attempting  to  prevent  officer  from  performing  duty. 

A  person  who  attempts,  by  means  of  any  threat  or  violence, 
to  deter  or  prevent  an  executive  officer  from  performing  any  duty 
imposed  upon  such  officer  by  law,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  46. 

People  V.  Hall  (1884),  31  Hun,  404,  2  N.  Y.  Cr.  134;  People  v.  Hochstlm 
(1901),  36  Misc.  562,  569,  73  N.  Y.  Supp.  626. 

§  1825.  Resisting  officer. 

A  person  who  knowingly  resists,  by  the  use  of  force  or  violence, 
any  executive  officer,  in  the  performance  of  his  duty,  is  guilty  of 
a  misdeimeanor. 

Derivation:     Penal  Code,  §  47. 

People  V.  Hochstim    (1901),  36  Misc.  567,  674,  73  N.  Y.  Supp.  62(1, 
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§  1826.    Taking  unlawful  fees. 

A  public  officer  or  a  deputy,  clerk,  assistant  or  other  subor^ 
dinate  of  a  public  officer,  or  any  person  appointed  or  employed 
by  or  in  the  office  of  a  public  officer,  who  shall,  in  any  manner 
ajOt  for  or  in  behalf  of  any  such  officer,  who  asks  or  receives,  or 
consents  or  agrees  to  receive,  any  emolument,  gratuity  or  reward, 
or  any  promise  of  emolument,  gratuity  or  reward,  or  any  money, 
property  or  thing  of  value  or  of  personal  advantage,  except  such 
as  may  be  authorized  by  law,  for  doing  or  omitting  to  do  any 
official  act,  or  for  performing  or  omitting  to  perform,  or  for  hav- 
ing performed  or  omitted  to  perform  any  act  whatsoever  directly 
or  indirectly  related  to  any  matter  in  respect  to  which  any  duty 
or  discretion  is  by  or  in  pursuance  of  law  imposed  upon  or  vested 
in  him,  or  may  be  exercised  by  him  by  virtue  of  his  office,  or 
appointment  or  employment  or  his  actual  relation  to  the  matter, 
shall  be  guilty  of  a  felony,  punishable  by  imprisonment  for  not 
more  than  ten  years  or  by  a  fine  of  not  more  than  four  thousand 
dollars,  or  both. 

DerlTatlom:     Penal  Code,  §  48,  as  amended  L.  1890,  ch.  336. 

People  V.  Bigsert  (1902),  71  App.  Div.  118,  172  N.  Y.  643,  76  N.  Y. 
Supp.  630. 

§  1827.  Comptroller  not  to  be  interested  in  tax  sales. 

The  comptroller,  or  any  person  employed  in  his  office,  who 
shall  be  directly  or  indirectly  interested  in  any  tax  sale  made 
by  such  comptroller,  or  in  the  title  acquired  by  such  sale,  or  in  any 
money  paid  or  to  be  paid  for  the  redemption  of  any  lands  sold  for 
taxes  or  on  the  cancellation  of  any  tax  sale;  or  any  person  who 
shall  pay  or  give  to  the  state  comptroller,  or  to  any  employee  in 
his  office,  any  compensation,  reward  or  promise  thereof  for  any 
service  or  services  performed  or  to  be  performed  in  regard  to  such 
sale,  redemption,  cancellation  or  such  tax  title,  is  guilty  of  a  mis^ 
demeanor.     A  sale  in  violation  of  this  section  is  void. 

Derivation:     Penal  Code,  §  48a,  added  L.  1893,  ch.  692. 

§  1828.  Prison  officers  not  to  be  interested  in  prison  con- 
tracts. 

A  superintendent  of  state  prisons,  or  agent,  warden  or  other 
officer  or  guard,  employed  at  either  of  the  prisons,  who: 
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1.  Shall  be  directly  or  indirectly  interested  in  any  contract, 
purchase  or  sale,  for,  by,  or  on  account  of  such  prison ;  or, 

2.  Accepts  a  present  from  a  contractor  or  contractor's  agent, 
directly  or  indirectly,  or  employs  the  labor  of  a  convict  or  another 
person  employed  in  such  prison  on  any  work  for  the  private  benefit 
of  such  superintendent,  officer  or  guard,  is  guilty  of  a  misde- 
meanor, except  that  the  agent  and  warden  shall  be  entitled  to 
employ  prisoners  for  necessary  household  service. 

Derivation:     Penal  Code,  §  48b,  added  L.  1893,  eh.  692. 

§  1829.  Taking  reward  for  omitting  or  delaying  ofiicial  acts. 

An  executive  officer  asks  or  receives  any  emolument,  gratuity 
or  reward,  or  any  promise  of  any  emolument,  gratuity  or  reward, 
for  omitting  or  deferring  the  performance  of  any  official  duty,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  49. 

§  1830.  Taking  fees  for  services  not  rendered. 

An  executive  officer  who  asks  or  receives  any  fee  or  compensa- 
tion for  any  official  service  which  has  not  been  actually  rendered, 
except  in  cases  of  charges  for  prospective  costs,  or  of  fees  demand- 
able  in  advance  in  the  cases  allowed  by  law,  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal  Code,  §  60. 

§  1831.  Taking  unlawful  reward  for  services  in  extradition 
of  fugitives. 

An  officer  of  this  state  who  asks  or  receives  any  fee  or  com- 
pensation of  any  kind  for  any  services  rendered  or  expense  incur- 
red in  procuring  from  the  governor  of  this  state  a  demand  upon 
the  executive  authority  of  a  state  or  territory  of  the  United 
States,  or  of  a  foreign  government,  for  the  surrender  of  a  fugitive 
from  justice;  or  for  any  service  rendered  or  expense  incurred  in 
procuring  the  surrender  of  such  fugitive,  or  of  conveying  hira  to 
this  state,  or  for  detaining  him  therein,  except  upon  an  employ- 
ment by  the  governor  of  this  state,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  51,  as  amended  L.  1882,  eh.  384. 

People  ex  rel.  Gardenier  v.  Supervisors  (1892),  134  N.  Y.  1,  aff'g  66  Hun, 
20,  8  N.  y.  Supp.  762;  Ellis  v.  Jacob  (1897),  17  App.  Div.  471,  45  N.  T. 
Supp.  177. 
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§  1832.  Corrupt  bargain  for  appointment. 

1.  A  person  who  gives  or  oilers  to  give,  any  gratuity  or  reward, 
in  consideration  that  himself  or  any  other  person  shall  be  ap- 
pointed to  a  public  office,  or  to  a  clerkship,  deputation,  or  other 
subordinate  position,  in  such  an  office,  or  shall  be  permitted  to 
exercise,  perform,  or  discharge  any  prerogatives  or  duties,  or  to 
receive  any  emoluments,  of  such  an  office,  is  guilty  of  a  misde- 
meanor. 

2.  A  person  v?ho  asks  or  receives,  or  agrees  to  receive,  any 
gratuity,  or  revpard,  or  any  promise  thereof,  for  appointing  an- 
other person,  or  procuring  for  another  person  an  appointment,  to 
a  public  office  or  to  a  clerkship,  deputation,  or  other  subordinate 
position  in  such  an  office,  is  guilty  of  a  misdemeanor.  If  the  per- 
son so  offending  is  a  public  officer,  a  conviction  also  forfeits  his 
office. 

Derivation:     Penal  Code,  §§  62,  53. 

Gray  v.  Hook  (1851),  4  N.  Y.  449;  Deyoe  v.  Woodworth  (1894),  144 
N.  Y.  448,  aff'g  70  Hun,  599,  24  N.  Y.  Supp.  373;  People  v.  Roller  (1906), 
116  App.  Div.  175,  101  N.  Y.  Supp.  518,  20  Crim.  Rep.  423;  Becker  v. 
Ten  Eyck,  6  Paige,  68;  Mott  v.  Robins,  1  Hill,  21;  Robinson  v.  Kalbfleisch, 
6  Th.  &  C.  212;  Tappan  v.  Brown,  9  Wend.  175;  State  v.  Purdy,  36  Wis. 
213,  17  Am.  Rep.  485. 

§  1833.  Selling  right  to  official  powers. 

A  public  officer  who,  for  any  reward,  consideration  or  gratuity, 
paid,  or  agreed  to  be  paid,  directly  or  indirectly,  grants  to  another 
the  right  or  authority  to  discharge  any  functions  of  his  office,  or 
permits  another  to  make  appointments  or  perform  any  of  its 
duties,  is  guilty  of  a  misdemeanor,  and  a  conviction  for  the 
same  forfeits  his  office,  and  disqualifies  him  forever  from  holding 
any  office  whatever  under  this  state. 

Derivation:     Penal  Code,  §  54. 

§  1834.  Appointment  avoided  by  conviction. 

A  grant,  appointment,  or  deputation,  made  contrary  to  the 
provisions  of  either  subdivision  two  of  section  eighteen  hundred 
and  thirty-two,  or  section  eighteen  hundred  and  thirty-three,  is 
avoided  and  annulled  by  a  conviction  for  the  violation  of  either  of 
those  sections,  in  respect  to  such  grant,  appointment,  or  depu- 
tation; but  any  official  act  done  before  conviction,  is  unaffected 
by  the  conviction. 

DerlTatlon:    Penal  Code,  §  56. 
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§  1835.  Intrusion  into  public  office. 

A  person  who  wilfully  intrudes  himself  into  a  public  office,  to 
■which  he  has  not  been  diily  elected  or  appointed,  or  who,  having 
been  an  executive  or  administrative  officer,  wilfully  exercises  any 
of  the  functions  of  his  office,  after  his  right  so  to  do  has  ceased, 
is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  56. 

Hamlin  v.  Karsafer,   15  Oreg.  456,  3  Am.  St.  Rep.   176. 

§  1836.  Officer  refusing  to  surrender  to  successor. 

A  person  who,  having  been  an  executive  or  administrative  offi- 
cer, wrongfully  refuses  to  surrender  the  official  seal,  or  any  books 
or  papers,  appertaining  to  his  office,  upon  the  demand  of  his  law- 
ful successor,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  57. 

Matter  of  Baker,  11  How.  418;  In  re  Bartlett,  9  How.  414;  Cobee  v. 
Davis,  8  How.  367;  Conover's  Case,  5  Abb.  Pr.  73;  Matter  of  Davis,  19 
How.  323;  Devlin's  case,  5  Abb.  Pr.  281;  People  v.  Dikeman,  7  How.  367; 
People  v.  Stevens,  5  Hill,  616;  Matter  of  Whiting,  2  Barb.  513;  Welch  v. 
Cook,  7  How.  282. 

§  1837.  Administrative  officers. 

The  various  provisions  of  the  preceding  sections  of  this  article 
which  relate  to  executive  officers  apply  to  administrative  officers, 
in  the  same  manner  as  if  administrative  and  executive  officers  were 
both  mentioned. 

Derivation:     Penal  Code,  §  58. 

§  1838.  Injury  to  records  and  misappropriation  by  ministe- 
rial officers. 

A  sheriff,  coroner,  clerk  of  a  court,  constable  or  other  minis- 
terial officer,  and  every  deputy  or  subordinate  of  any  ministerial 
officer,  who : 

1.  Mutilates,  destroys,  conceals,  erases,  obliterates  or  falsifies 
any  record  or  paper  appertaining  to  his  office;  or, 

2.  Fraudulently  appropriates  to  his  own  use  or  to  the  use  of 
another  person,  or  secretes  with  intent  to  appropriate  to  such  use, 
any  money,  evidence  of  debt  or  other  property  intrusted  to  him  in 
virtue  of  his  office, 

Is  guilty  of  felony. 
Derivation:     Penal  Code,  !  114. 
Ayrem  t.  Covill,   18  Barb.  263. 
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§  1839.  Permitting  escapes,  and  other  unlawful  acts,  com- 
mitted by  ministerial  officers. 

A  sheriff,  coroner,  clerk  of  a  court,  constable,  or  other  minis- 
terial officer,  and  every  deputy  or  subordinate  of  any  ministerial 
officer,  who : 

1.  Receives  any  gratuity,  or  reward,  or  any  security  or  promise 
of  one,  to  procure,  assist,  connive  at  or  permit  any  prisoner  in  his 
custody  to  escape,  whether  such  escape  is  attempted  or  not ;  or, 

2.  Commits  any  unlawful  act  tending  to  hinder  justice, 
Is  guilty  of  a  misdemeanor. 

A  conviction  of  a  sheriff  or  other  officer  also  operates  as  a  for- 
feiture of  his  office,  and  disqualifies  him  forever  thereafter  from 
holding  the  same.  The  governor  shall,  upon  application,  grant  a 
hearing  to  a  person  convicted  under  this  section,  and  if  he  be  satis- 
fied that  the  facts  warrant  it,  he  may,  by  order,  relieve  such  person 
from  such  disqualification.  (Amended  by  L.  1917,  ch.  226,  in 
effect  April  20,  1917.) 

Derivation:  Penal  Code,  §  115.  Last  sentence,  Code  Civil  Proc,  §  159, 
in  part. 

Blust  V.  Collier  (1901),  62  App.  Div.  479,  70  N.  Y.  Supp.  774;  see  also 
Blue  V.  Com.,  4  Watts,  215. 

§  1840.  Neglecting  or  refusing  to  execute  process. 

An  officer  who,  in  violation  of  a  duty  imposed  upon  him  by  law 
to  receive  a  person  into  his  official  custody,  or  into  a  prison  under 
his  charge,  wilfully  neglects  or  refuses  so  to  do,  is  guilty  of  a  mis- 
demeanor. 

Derivation:    Penal  Code,  §  116. 

Blust  v.  Collier  (1901),  62  App.  Div.  479,  70  N.  Y.  Supp.  774;  see  also 
Smith  V.  Botens,  13  N.  Y.  Supp.  224. 

People  V.  Meakim  (1892),  133  N.  Y.  214,  8  N.  Y.  Cr.  409,  aff'g  61  Hun, 
327,  15  N.  Y.  Supp.  917,  8  N.  Y.  Cr.  308;  People  v.  Willis  (1899),  158  N. 
Y.  392,  34  App.  Div.  203,  54  N.  Y.  Supp.  642,  14  N.  Y.  Cr.  414;  People  v. 
Herlihy  (1901),  66  App.  Div.  534,  16  N.  Y.  Cr.  235,  73  N.  Y.  Supp.  236, 
rev'g  35  Misc.  711,  72  N.  Y.  Supp.  389,  16  Criro.  Rep.  38;  People  ex  rel. 
Devery  v.  Jerome  (1901),  36  Misc.  256,  73  N.  Y.  Supp.  306;  People  v.  Glen- 
non  (1903),  78  App.  Div.  271,  79  N.  Y.  Supp.  997,  rev'd  175  N.  Y.  46;  De- 
laney  v.  Flood  (1904),  45  Misc.  100,  91  N.  Y.  Supp.  672;  Sharp  v.  Erie 
Railroad  Co.  (1904),  90  App.  Div.  504,  85  N.  Y.  Supp.  553;  see  also  People 
V.  Bedell,  2  Hill,  196;  People  v.  Brooks,  1  Den.  457;  People  v.  Com.  Council 
16  Abb.  N.  C.  114,  2  How.  Pr.  (N.  S.)  68;  Williams  v.  People,  15  Week 
Dig.  317. 

§  1841.  Provision  as  to  neglect  of  duty. 

A  public  officer,  or  person  holding  a  public  trust  or  employment, 
upon  whom  any  duty  is  enjoined  by  law,  who  wilfully  neglects  to 
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perform  the  duty,  is  guilty  of  a  misdemeanor.  This  and  section 
eighteen  hundred  and  forty  do  not  apply  to  oases  of  official  acts 
or  omissions  the  prevention  or  punishment  of  which  is  otherwise 
specially  provided  by  statute. 

Derivation:     Penal  Code,  §  117. 

§  1842.  Neglect  of  county  officer  to  make  report. 

A  county  officer  or  an  officer  whose  salary  is  paid  by  the  county, 
who  neglects  or  refuses  to  make  a  report  under  oath  to  the  board 
of  supervisors  of  such  county  on  any  subjects  or  matters  connected 
with  the  duties  of  his  office,  whenever  required  by  resolution  of 
such  board,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  117a,  added  L.  1893,  ch.  692. 

§  1843.  Neglect  of  duty  by  superintendent  or  overseer  of  the 
poor. 

The  county  superintendents  of  the  poor,  or  any  overseer  of  the 
poor,  whose  duty  it  shall  be  to  provide  for  the  support  of  any 
bastard  and  the  sustenance  of  its  mother,  who  shall  neglect  to  per- 
form such  duty,  shall  be  guilty  of  a  misdemjeanor,  and  shall  on 
conviction,  be  liable  to  a  fine  of  two  hundred  and  fifty  dollars,  or 
to  imprisonment  not  exceeding  one  year,  or  by  both  such  fine  and 
imprisonment. 

Derivation:     Penal  Code,  §   117b,  added  L.  1896,  ch.  550. 

§  1844.  Delaying  to  take  person  arrested  for  crime  before  a 
magistrate. 

A  public  officer  or  other  person  having  arrested  any  person  upon 
a  criminal  charge,  who  wilfully  and  wrongfully  delays  to  take 
such  person  before  a  magistrate  having  jurisdiction  to  take  his 
examination,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  118. 

People  ex  rel.  Clapp  v.  Listman  ( 1903 ) ,  84  App.  Div.  633,  82  N.  Y.  Supp. 
784,  aff'g  40  Misc.  372. 

§  1845.  Special  peace  officers  to  be  citizens. 

No  sheriff  of  a  county,  mayor  of  a  city,  or  officials,  or  other 
persons  authorized  by  law  to  appoint  special  deputy  sheriffs,  special 
constables,  marshals,  policemen,  or  other  peace  officers  in  this  state, 
to  preserve  the  public  peace  or  quell  public  disturbance,  shall  here- 
ttfter,  at  the  instance  of  any  agent,  sooiiety,  assooiation  or  oorpora- 
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tion,  or  otherwise,  appoint  as  sucli  special  deputy,  special  con- 
stable, marshal,  policeman,  or  other  peace  officer,  any  per- 
son who  shall  not  be  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  state  of  New  York,  and  entitled  to  vote  therein  at 
the  time  of  his  appointment,  and  a  resident  of  the  same  county 
as  the  mayor  or  sheriff  or  other  official  making  such  appoint- 
ment; and  no  person  shall  assume  or  exercise  the  functions, 
powers,  duties  or  privileges  incident  and  belonging  to  the  office 
of  special  deputy  sheriff,  special  constables,  marshal  or  policeman, 
or  other  peace  officer,  without  having  first  received  his  appoint- 
ment in  writing  from  the  authority  lawfully  appointing  him. 
A  violation  of  the  provisions  of  this  section  is  a  misdemeanor. 

Derivation:     Penal  Code   (in  part),  §   119,  as  amended  L.  1892,  ch.  272, 
For  remainder  of  section,  aee  §  1846,  post. 

People  V.  Glennon    (1903),  78  App.  Div.  271,  79  N.  Y.  Supp.  997,  rw'd 
175  N.  Y.  46. 


§  1846.  Making  arrest  without  lawful  authority. 

Any  person  who  shall,  in  this  state,  without  due  authority, 
exercise,  or  attempt  to  exercise  the  functions  of,  or  hold  him- 
self out  to  any  one  as  a  deputy  sheriff,  marshal,  or  policeman, 
constable  or  peace  officer,  or  any  public  officer,  or  person  pretend- 
ing to  be  a  public  officer,  who,  unlawfully,  under  the  pretense 
or  color  of  any  process,  arrests  any  person  or  detains  him  against 
his  will,  or  seizes  or  levies  upon  any  property,  or  dispossesses  any 
one  of  any  lands  or  tenements  without  a  regular  process  there- 
for, is  guilty  of  a  misdemeanor.  But  nothing  herein  con- 
tained shall  be  deemed  to  affect,  repeal  or  abridge  the  powers 
authorized  to  be  exercised  under  sections  one  hundred  and  two, 
one  hundred  and  four,  one  hundred  and  sixty-nine,  one  hundred 
and  eighty-three,  eight  hundred  and  ninety-five,  eight  hundred 
and  ninety-six  and  eight  hundred  and  ninety-seven  of  the  code 
of  criminal  procedure;  or  under  section  ninety  of  the  railroad 
law;  or  under  section  eleven  hundred  and  forty-seven  of  this 
chapter.  All  places  kept  for  summer  resorts  and  the  grounds  of 
racing  associations  in  the  counties  of  ISTew  York,  Kings  and  West- 
chester, are  hereby  exempted  from  the  provisions  of  this  section. 

Derivation:     Penal  Code  (in  part),  §  119,  as  amended  L.  1892,  ch.  278. 

See  cases  under  section  1845. 
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§  1847.  Misconduct  in  executing  search  warrant. 

An  officer,  who,  in  executing  a  searcli  warrant,  wilfully  exceeds 
his  authority,  or  exercises  it  with  unnecessary  sevei-ity,  is  guilty 
of  a  misdemeanor. 

Derivatiom:     Penal  Code,  §  120. 

Phelps  T.  McAdoo  (1905),  47  Misc.  524,  94  N.  Y.  Supp.  265,  19  Crim 
Eep.  127;  see  also  Dell  v.  Clapp,  10  Johns.  263. 

§  1848.  Refusing  to  aid  officer  in  making  an  arrest. 

A  person,  who,  after  having  been  lawfully  commanded  to  aid  an 
officer  in  arresting  any  person,  or  in  re-taking  any  person  who  has 
escaped  from  legal  custody,  or  in  executing  any  legal  process,  wil- 
fully neglects  or  refuses  to  aid  such  officer  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal  Code,  §  121. 

§  1849.  Refusing  to  make  an  arrest. 

A  person,  who,  after  having  been  lawfully  commanded  by  any 
magistrate  to  arrest  another  person,  wilfully  neglects  or  refuses  so 
to  do,  is  guilty  of  a  misdemeanor. 

-     Derivation:     Penal  Code,  §   122. 

§  1850.  Resisting  execution  of  process  and  aiding  escapes  in 
coimty  which  has  been  proclaimed  in  insurrection. 

A  person,  who,  after  proclamation  issued  by  the  governor  de- 
claring a  county  to  be  in  a  state  of  insurrection,  resists,  or  aids 
in  the  resisting,  the  execution  of  process  in  such  county,  or  who 
aids  or  attempts  the  rescue  or  escape  of  another  from  lawful  cus- 
tody or  confinement  in  such  county,  or  who  resists,  or  aids  in  re- 
sisting, a  force  orderd  out  by  the  governor  to  quell  or  suppress 
an  insurrection,  is  guilty  of  a  felony. 

Derivation:     Penal  Code,  §  123,  as  amended  L.  1882,  ch.  384. 

§  1851.  Resisting  public  officer  in  the  discharge  of  his  duty. 

A  person  who,  in  any  case  or  under  any  circumstances  not 
otherwise  specially  provided  for,  wilfully  resists,  delays,  or 
obstructs  a  public  officer  in  discharging,  or  attempting  to  discharge, 
a  duty  of  his  office,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §   124. 

Klin«  V.  Hibbard  (1894),  80  Hun,  50,  29  N.  Y.  Supp.  807;  People  r. 
Hochstim   (1901),  36  Misc.  562,  574,  73  N.  Y.  Supp.  626. 
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§  1852.  Buying  demands  by  a  justice  or  constable  for  suit 
before  a  justice. 

A  justice  of  the  peace  or  a  constable  who,  directly  or  indirectly, 
buys  or  is  interested  in  buying  any  thing  in  action,  for  the  pur- 
pose of  commencing  a  suit  thereon  before  a  justice,  is  guilty  of 
a  misdemeanor. 

Derivation:     Penal  Code,  §  137. 

§  1853.  Giving  inducement  to  bring  suit  before  a  justice. 

A  justice  of  the  peace  or  constable  who,  directly  or  indirectly, 
gives,  or  promises  to  give,  any  valuable  consideration  to  any  per^ 
son  as  an  inducement  to  bring,  or  in  consideration  of  having 
brought,  a  suit  thereon  before  a  justice,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  138,  as  amended  L.  1882,  ch.  384. 

§  1854.  Forfeiture  of  office. 

A  person  convicted  of  a  violation  of  either  of  the  two  preceding 
sections,  in  addition  to  the  punishment,  by  fine  and  imprisonment, 
prescribed  therefor  by  this  article,  forfeits  his  office. 

Derivation:     Penal  Code,  §  139. 

Matter  of  Manheim  (1906),  113  App.  Div.  137,  99  N.  Y.  8upp.  87. 

§  1855.  Receiving  claims,  in  what  cases  allovt^able. 

Nothing  in  the  three  preceding  sections  shall  be  construed  to 
prohibit  the  receiving  in  payment  of  any  thing  in  action  for 
any  estate,  real  or  personal,  or  for  any  services  of  an  attorney 
or  counsellor  actually  rendered,  or  for  a  debt  antecedently  con- 
tracted ;  or  the  buying  or  receiving  of  any  thing  in  action  for  the 
purpose  of  remittance,  and  without  any  intent  to  violate  the  three 
preceding  sections. 

DeTivation:     Penal  Code,  §  140. 

Baldwin  v.  Latson,  2  Barb.  Ch.  306;  Goodell  v.  People,  5  Park.  206;  Majm 
v.  Fairohild,  2  Keyes,  106;  Bamsey  v.  Gould,  57  Barb.  398;  People  T.  Wal- 
bridge,  3  Wend.   120;   Watson  v.  McLaren,   19  Wend.  557. 

§  1856.  Application  of  previous  sections  to  persons  prosecut- 
ing in  person. 

The  provisions  of  sections  two  hundred  and  seventy-four,  two 
hundred  and  seventy-five,  eighteen  hundred  and  fifty-liiree   and 
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eighteen  hundred  and  fifty-five,  relative  to  the  buying  of  claims 
by  a  justice  of  the  peaoe  or  oonstable,  with  intent  to  prosecute  them, 
apply  to  every  case  of  such  buying  a  claim,  or  lending  or  advanc- 
ing money,  by  any  person  proseouting  in  person  an  action  or  legal 
proceeding. 

DeriTatiom:     Penal  Code,  §  141,  as  amended  L.  1882,  eh.  384. 

§  1857.  Omission  of  duty  by  public  officer. 

Where  any  duty  is  or  shall  be  enjoined  by  law  upon  any  public 
officer,  or  upon  any  person  holding  a  public  trust  or  employment, 
every  wilful  omission  to  perform  such  duty,  where  no  special  pro- 
vision shall  have  been  made  for  the  punishment  of  such  delin- 
quency, is  punishable  as  a  misdemeanor. 

Derivation:     Penal  Code,  S   154. 

People  V.  Cook  (1853),  8  N.  Y.  67;  Gardner  v.  People  (1874),  3  Hun, 
222;  Connera  v.  Adams  (1878),  13  Hun,  427;  People  v.  Eyall  (1890),  58 
Hun,  235,  11  N.  Y.  Supp.  828;  People  v.  Long  Island  E.  Co.  (1892),  134 
K.  Y.  506,  aff'g  58  Hun,  412,  12  N.  Y.  Supp.  41;  People  v.  Willis  (1898), 
34  App.  Div.  203,  54  N.  Y.  Supp.  642,  aff'd  158  N.  Y.  392;  People  v.  Thoma* 
(1900),  32  Misc.  170,  66  N.  Y.  Supp.  191;  People  v.  Herlihy  (1901),  66 
App.  Div.  534,  reVg  35  Misc.  711,  73  N.  Y.  Supp.  236,  16  Crim.  Rep.  240, 
72  N.  Y.  Supp.  389,  16  Crim  Rep.  38;  People  ex  rel.  Clapp  v.  Listman 
(1903),  40  Misc.  375,  82  N.  Y.  Supp.  263;  People  v.  Erie  Railroad  Co. 
;(1904),  90  App.  Div.  604,  85  N.  Y.  Supp.  553;  Delaney  v.  Flood  (1904), 
45  Misc.  97,  91  N.  Y.  Supp.  672;  rev'd  183  N.  Y.  323  (1906)  ;  see  also  Bentley 
V.  Phelps,  27  Barb.  524;  People  v.  Brooks,  1  Den.  457;  People  v.  Calhoun, 
3  Wend.  421;  Clark  v.  Miller,  47  Barb.  38;  People  v.  Coon,  15  Wend.  276; 
Bartlett  v.  Orozier,  17  Johns.  439;  Greea  v.  Eumsey,  2  Wend.  611;  People  v. 
Norton',  7  Barb.  477;  In  re  Pickett,  55  How.  491;  People  v.  Stocking,  32  How. 
49,  50  Barb.  573. 


as 


§  1858.  Falsely  marking  enrolled  person  exempt 

A  county  derk  who  marks  "  exempt "  any  person  enrolled 
liable  to  military  duty,   whom  he  knows  not  to  be  exempt,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §   164a,  added  L.  1893,  ch.  692. 

§  1850.  Neglect  to  return  names  of  constables. 

A  town  derk  who  wilfully  omits  to  return  to  the  county  clerk 
tile  name  of  a  person  who  has  qualified  as  oonstable,  pursuant  to 
law,  is  punishable  by  a  fine  not  exceeding  ten  dollars. 

Derivatloas    Peaal  Code,  {  161. 
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§  1860.  Falsely  certifying  as  to  record  of  deeds  and  instru- 
ments. 

An  officer  authorized  by  law  to  record  a  conveyance  of  real 
property,  or  of  any  other  instrument,  which  by  law  may  be  re- 
corded, who  knowingly  and  falsely  certifies  that  such  a  conveyance 
or  instrument  has  been  recorded,  is  guilty  of  a  felony. 

Derivation:     Penal  Code,  §   162. 

§  1861.  False  certificates. 

A  public  officer  who,  being  authorized  by  law  to  make  or  give 
a  certificate  or  other  writing,  knowingly  makes  and  delivers  as 
true  such  a  certificate  or  writing,  containing  any  statement  which 
he  knows  to  be  false,  in  a  case  where  the  punishment  thereof  is 
not  expressly  provided  by  law,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §   163. 

§  1862.  Penalty  for  recording  instruments  without  acknowl- 
edgment. 

A  public  officer  authorized  to  file  or  record  any  instrument  or 
conveyance  of,  or  affecting  property  which  is  duly  proved  or  ac- 
knowledged, who  knowingly  files  or  records  any  such  instrument 
or  conveyance  which  is  not  accompanied  by  a  certificate  according 
to  law,  of  the  proof  or  acknowledgment,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  164. 

People  V.  Brown,  7  Wend.  493. 

§  1863.  Auditing  and  paying  fraudulent  claims  upon  the 
state  or  a  municipal  corporation. 

A  public  officer,  or  person  holding  or  discharging  the  duties 
of  any  office  or  place  of  trust  under  the  state,  or  in  any  county, 
town,  city  or  village,  a  part  of  whose  duty  is  to  audit,  allow  or 
pay,  or  take  part  in  auditing,  allowing  or  paying,  claims  or  de- 
mands upon  the  state,  or  such  county,  town,  city  or  village,  who 
knowingly  audits,  allows  or  pays,  or  directly  or  indirectly  con- 
sents to,  or  in  any  way  connives  at  the  auditing,  allowance  or  pay- 
ment of  any  claim  or  demand  against  the  state  or  such  county, 
town,  city  or  village,  which  is  false  or  fraudulent,  or  contains 
charges,  items  or  claims,  which  are  false  or  fraudulent,  is  guilty, 
of  felony,  punishable  by  imprisonment  for  a  term  not  exceeding 

376 


Art.  170]  PUBLIC  OFFICES,  ETC.       [§§.  1864-1865 

five  years,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or 
by  both. 

Derivatioa:     Penal  Code,  §  168,  as  amended  L.  1892,  ch.  662. 

People  V.  Stock  (1896),  21  Misc.  147,  47  N.  Y.  Supp.  94,  12  ^.  Y.  Cr. 
420;  People  v.  Klipfel  (1899),  160  N.  Y.  371,  14  N.  Y.  Or.  169,  aff'g  37 
App.  Div.  224,  55  N.  Y.  Supp.  789;  People  v.  Fielding  (1899),  36  App. 
Div.  401,  55  N.  Y.  Supp.  530;People  v.  King  (1897),  19  Misc.  98,  43  N. 
Y.  Supp.  975. 

§  1864.  Obtaining  proceeds  of  fraudulent  audit  or  payment. 

A  person  who,  being  or  acting  as  a  public  officer  or  otherwise, 
by  wilfully  auditing,  or  paying,  or  consenting  to,  or  conniving 
at  the  auditing  or  payment  of  a  false  or  fraudulent  claim  or  de- 
mand, or  by  any  other  means,  wrongfully  obtains,  receives,  con- 
verts, disposes  of  or  pays  out  or  aids,  or  abets  another  in  obtain- 
ing, receiving,  converting,  disposing  of,  or  paying  out  any  money 
or  property,  held,  owned,  or  in  the  possession  of  the  state,  or  of 
any  city,  county  or  village,  or  other  public  corporation,  or  any 
board,  department,  agency,  trustee,  agent  or  officer  thereof,  is 
guilty  of  a  felony,  punishable  by  imprisonment  for  not  less  than 
three  nor  more  than  five  years,  or  by  a  fine  not  exceeding  five 
times  the  amount  of  value  of  the  money  or  the  property  converted, 
paid  out,  lost  or  disposed  of  by  means  of  the  act  done  or  abetted 
by  such  person,  or  by  both  such  imprisonment  and  fine.  The 
amount  of  any  such  fine  when  paid  or  collected,  shall  be  paid  to 
the  treasury  of  the  corporation  or  body  injured.  A  conviction 
under  this  section  forfeits  any  office  held  by  the  offender,  and 
renders  him  incapable  thereafter  of  holding  any  office  or  place 
of  trust. 

A  transfer  in  whole  or  part  of  any  deposit  with  any  bank  or 
other  depositary,  or  of  any  credit,  claim  or  demand  upon  such 
depositary,  whereby  the  right,  title  or  possession  of  the  owner 
or  holder  of  such  deposit,  or  of  any  custodian  thereof,  is  im- 
paired or  affected,  is  a  conversion  thereof  under  this  section. 

Derivation:     Penal  Code,  §§  166,  167. 

People  V.  Willis  (1898),  24  Misc.  539,  54  N.  Y.  Supp.  129,  13  N.  Y.  Cr. 
348,  14  N.  Y.  Cr.  414,  158  N.  Y.  392,  14  N.  Y.  Cr.  72. 

§  1865.  Misappropriation  and  falsification  of  accounts  by 
public  oiEcers. 

A  public  officer,  or  a  deputy,  or  clerk  of  any  such  officer,  and 
any  other  person  receiving  money  on  behalf  of,  or  for  account  of 
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the  people  of  this  state,  or  of  any  department  of  the  govemmeiit 
of  this  state,  or  of  any  bureau  or  fund  created  by  law,  and  in 
which  the  people  of  this  state  are  directly  or  indirectly  interested, 
or  for  or  on  account  of  any  city,  county,  village  or  town,  who: 

1.  Appropriates  to  his  own  use,  or  to  the  use  of  any  person  not 
entitled  thereto,  without  authority  of  law,  any  money  so  received 
by  him  as  such  officer,  clerk  or  deputy,  or  otherwise ;  or, 

2.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry 
or  erasure  in  any  account  of,  or  relating  to,  any  money  so  received 
by  him;  or, 

3.  Fraudulently  alters,  falsifies,  conceals,  destroys  or  obliterates 
any  such  account;  or, 

4.  Wilfully  omits  or  refuses  to  pay  over  to  the  people  of  this 
state  or  their  officer  or  agent  authorized  by  laiw  to  receive  the  same, 
or  to  such  city,  village,  county,  or  town,  or  the  proper  officer  or 
authority  empowered  to  demand  and  receive  the  same,  any  money 
received  by  him  as  such  officer  when  it  is  his  duty  imposed  by 
law  to  pay  over,  or  account  for,  the  same. 

Is  guilty  of  a  felony. 

Derivation:     Penal  Code,  §  470. 

Bork  V.  People  (1883),  91  N.  Y.  6,  1  N.  Y.  Cr.  375,  aff'g  26  Hun.  670, 
I  N.  Y.  Grim.  368;  People  v.  Lyon  (188l>),  99  N.  Y.  210,  rev'g  33  Hun, 
623;  People  v.  Church   (1885),  3  N.  Y.  Cr.  57,  1  How.  Pr.   (N.  S.)    369. 


§  1866.  Violations  of  law  by  public  officers. 

An  officer  or  other  person  mentioned  in  the  last  section  who  wil- 
fully disobeys  any  provision  of  law  regulating  his  official  conduct, 
in  cases  other  than  those  specified  in  that  section  is  guilty  of  a 
misdemeanor,  punishable  by  a  fine  not  exceeding  one  thousand 
dollars,  or  imprisonment  not  exceeding  two  years,  or  both. 

DeriTatlon:     Penal  Code,  §  471. 

People  ex  rel.  Clapp  v.  Listman  (1903),  40  Misc.  372,  82  N.  Y.  Supp.  263. 

§  1867.  Misappropriation  by  county  treasurer. 

A  county  treasurer,  who  wilfully  misappropriates  any  moneys, 
funds  or  securities,  received  by  or  deposited  with  him  as  such 
treasurer,  or  who  is  guilty  of  any  other  malfeasance  or  wilful 
neglect  of  duty  in  his  office,  is  punishable  by  a  fine  not  less  than 
five  hundred  dollars  nor  more  than  ten  thousand  dollars,  or  by 
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imprisonment  in  a  state  prison  not  less  than  one  year  or  more 
than  five  years,  or  by  both  such  fine  aad  imprisonment. 
Derivation:     Penal  Code,  §  472. 

§  1868.  Officials  not  to  be  interested  in  sales,  leases  or  con- 
tracts. 

A  public  ofiicer  or  school  officer,  who  is  authorized  to  sell  or 
lease  any  property,  or  to  make  any  contract  in  his  official  capac- 
ity, or  to  take  part  in  making  any  such  sale,  lease  or  contract, 
who  voluntarily  becomes  interested  individually  in  such  sale,  lease 
or  contract,  directly  or  indirectly,  except  in  cases  where  such  sale, 
lease  or  contract,  or  payment  under  the  same,  is  subject  to  audit 
or  approval  by  the  commissioner  of  education,  is  guilty  of  a  mis- 
demeanor. 

Derivation:  Penal  Code,  §  473,  as  amended  L.  1888.  ch.  493;  L.  1890, 
ch.  220. 

Smith  T.  City  of  Albany  (1875),  61  N.  Y.  444,  aff'g  7  Lans.  14;  People 
ex  rel.  Spaulding  v.  Supervisors  (1901),  66  App.  Div.  117,  72  N.  Y.  Supp. 
782;  Banigan  v.  Village  of  Nyack  (1898),  25  App.  Div.  150,  49  N.  Y.  Supp. 
199;   see  also  Beebe  v.  Board  etc.,   19  N.  Y.  Supp.  630. 


§  1869.  County  clerks  omitting  to  publish  statements  re- 
quired by  law. 

A  county  clerk  who  wilfully  omits  to  publish  any  statement 
required  by  law,  within  the  time  prescribed,  is  guilty  of  a  mis- 
demeanor, punishable  by  a  fine  of  one  hundred  dollars,  or  im- 
prisonment for  six  months,  or  both. 

Derivation:     Penal  Code,  §  474. 

§  1870.  Obstructing  officer  in  collecting  revenue. 

A  person  who  wilfully  obstructs  or  hinders  a  public  officer  from 
collecting  any  revenue,  taxes  or  other  sum  of  money  in  which,  or 
in  any  part  of  which  the  people  of  this  state  are  directly  or  in- 
directly interested,  and  which  such  officer  is  by  law  empowered 
to  collect,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  475. 

People  ex  rel.   Spaulding  v.   Superyisors    (1901),   66  App.  Div.   IIT,   IgZ, 
72  N.  Y.  Supp.  782. 
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§  1871.  School  district  trustee  not  to  draw  draft  on  super- 
visor in  certain  cases. 

A  school  district  trustee  who  issues  an  order  or  draws  a  draft 
on  a  supervisor  or  collector  for  any  money,  unless  there  is  at  the 
time  suificient  money  in  the  hands  of  such  supervisor  or  collector 
belonging  to  the  district  to  meet  such  order  or  draft,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  §  485a,  added  L.  1893,  ch.  692. 

§  1872.  Fraudulently  presenting  bills  or  claims  to  public  offi- 
cers for  payment. 

A  person  who,  knowingly,  with  intent  to  defraud,  presents, 
for  audit,  or  allowance,  or  for  payment,  to  any  officer  or  board 
of  officers  of  the  state,  or  of  any  county,  town,  city  or  village, 
authorized  to  audit,  or  allow,  or  to  pay  bills,  claims  or  charges, 
any  false  or  fraudulent  claim,  bill,  accoimt,  writing  or  voucher, 
or  any  bill,  account  or  demand,  containing  false  or  fraudulent 
charges,  items  or  claims,  is  guilty  of  a  felony. 

DeriTation:     Penal  Code,  |  672. 

O'Reilly  v.  People  (1881),  86  N.  Y.  154,  40  Am.  Rep.  525,  rev'g  1  Hun, 
460,  3  Th.  4;  C.  787;  People  v.  Bragle  (1882),  88  N.  Y.  585,  63  How.  Pr. 
143;  People  v.  King  (189-7),  12  N.  Y.  Cr.  240,  19  Misc.  98,  43  N.  Y.  Supp. 
975;  People  v.  Stock  (1897),  21  Misc.  147,  47  N.  Y.  Supp.  94,  12  N.  Y. 
Cr.  420;  People  v.  Coombs  (1899),  158  N.  Y.  533,  14  N.  Y.  Cr.  17,  aff'g 
36  App.  Div.  284,  55  N.  Y.  Supp.  276;  People  v.  Klipfel  (1899),  160  N. 
Y.  376,  14  N.  Y.  Cr.  169,  aff'g  37  App.  Div.  224,  55  N.  Y.  Supp.  789;  People 
V.   Miles    (1908),   123  App.   Div.   862,   108  N.   Y.   Supp.   510. 

§  1873.  Taking  property  from  officer's  custody. 

A  person  who  takes  from  the  custody  of  an  officer  or  other  per- 
son, personal  property,  in  charge  of  the  latter,  under  any  pro- 
cess of  law,  or  who  wilfully  injures  or  destroys  such  property,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  83. 

Simpson  v.  St.  John  (1883),  93  N.  Y.  363;  People  v.  Booth  (1907),  62 
Misc.   340,   102  N.  Y.   Supp.   62,  20  Grim.  Rep.  481. 

§  1874.  Neglecting  to  make  transcripts  or  making  false  cer- 
tificates. 

If  a  surrogate,  county  clerk,  registen-,  clerk  of  a  court,  or  other 
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person,  having  the  custody  of  the  records  or  other  papers  in  a 
public  office,  refuses,  or  unreasonably  neglects  or  delays,  to  make 
a  search,  or  to  furnish  a  transcript  or  certificate  as  prescribed 
in  section  two  hundred  and  fifty-five  of  the  judiciary  law,  section 
one  hundred  and  sixty-one  of  the  county  law,  or  section  sixty-six 
of  the  public  officers  law,  or  mates  a  false  certificate,  he  is  guilty 
of  a  misdemeanor. 

Derivation:     Code  Civ.  Proc,  §  1952,  in  part. 

§  1875.  Violation  by  sheriff  of  certain  provisions  relating  to 
prisoners. 

A  sheriff,  or  other  officer,  who  wilfully  violates  any  of  the  pro- 
visions of  sections  one  hundred  and  ten  and  one  hundred  and 
eleven  of  the  code  of  civil  procedure;  or  sections  three  hundred 
and  forty,  three  hundred  and  forty-one,  three  hundred  and  forty- 
two,  three  hundred  and  forty-three,  three  hundred  and  forty-four, 
three  hundred  and  forty-five,  and  three  hundred  and  forty-six  of 
the  prison  law,  forfeits  to  the  person  aggrieved,  treble  damages. 
He  is  also  guilty  of  a  misdemeanor,  and  shall  be  punished  accord- 
ingly.    A  conviction  also  operates  as  a  forfeiture  of  his  office. 

Derivation:     Code  Civ.  Proc,  §  961,  in  part. 

§  1876.  Misdemeanor  for  judge,  justice  or  magistrate  to  per- 
mit any  but  attorneys  to  practice  in  his  court. 

A  judge,  justice  or  magistrate  within  the  city  of  New  York 
who  knowingly  permits  to  practice  in  his  court,  a  person  who  has 
not  been  regularly  admitted  to  practice  in  the  courts  of  record 
©f  this  state,  is  guilty  of  a  misdemeanor,  and  shall  be  punished 
by  imprisonment  in  the  county  jail,  not  exceeding  one  month, 
or  by  a  fine  of  not  less  than  one  hundred  dollars  or  more  than 
two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

But  this  section  and  section  two  hundred  and  seventy-one  do 
not  apply  to  a  case  where  a  person  appears  in  9  cause  to  which  he 
is  a  party 

Uerivatlon:     Coda  Civ.  Proc.,  f  125. 

Matter  of  Bolte,  07  App.  Div.  661,  672,  00  K.  Y.  Supp.  «M,  bm  ah» 
§272. 
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ARTICLE  172. 

PUBLIC  SAFETY. 

Sbction  1890.  Overloading  passenger  vessel. 

1891.  Unauthorized  pressure  of  steam. 

1892.  Generation  of  unsafe  amount  of  steam. 

1893.  Mismanagement  of  steam  boilers. 

1894.  Explosives  and  combustibles. 

1895.  Endangering     life     by     maliciously     placing     sxplosire     near 

building. 

1896.  Making  and  disposing  of  dangerous  weapons. 

1897.  Carrying  and  use  of  dangerous  weapons. 

1898.  Possession,  presumptive  evidence. 

1899.  Destruction  of  dangerous  weapons. 

1900.  Negligently  managing  and  refusing  to  extinguish  fires. 

1901.  Obstructing  attempts  to  extinguish  fires. 

1902.  Unauthorized  manufacture,  sale  or  use  of  illuminating  oils. 

1903.  Violating  law  to  prevent  conflagrations. 

1904.  Ice  cutting  and  ice  bridges. 

1905.  Fire-escapes  in  hotels. 

1906.  Discharging  fire-arms. 

1907.  Driving  vehicles  and  animals  on  sidewalks. 

1908.  Driving  vehicles  and  teams  on  side-paths. 

1909.  Riding  bicycle  on  sidewalk  or  foot-path. 
■  1910.  Endangering  life  by  refusal  to  labor. 

1911.  Injury  to  life  saving  apparatus. 

1912.  Procuring  liquor  for  persons  to  whom  sale  is  forbidden  by  tha 

liquor  tax  law. 

1913.  Employment  by  common  carrier  of  person  addicted  to  intoxi- 

cation. 

1914.  Sale  of  pistols,  revolvers  and  other  fire  arms. 

§  1890.  Overloading  passenger  vessel. 

A  person  navigating  a  vessel  for  gain,  v7lio  wilfully  or  negli- 
gently receives  so  many  passengers,  or  such  a  quantity  of  other 
lading,  on  board  the  vessel,  that  by  means  thereof  it  sinks  or  is 
overset  or  injured,  and  thereby  the  life  of  a  human  being  is  en- 
dangered, is  guilty  of  a  misdemeanor. 

DerlTatlon:     Penal  Code,  §  359. 

§  1891.  Unauthorized  pressure  of  steam. 
A  person  who  applies,  or  causee  to  be  applied,  to  a  steam  boiler 
a  higher  pressure  of  steam  than  is  allowed  by  law,  or  by  the 
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inspector,  officer  or  person  authorized  to  limit  the  pressure  of 
steam  to  be  applied  to  such  boiler,  is  guilty  of  a  misdemeanor. 
DerlTatlom     Panal  Code,  §  360. 

I  1892.  Generation  of  unsafe  amount  of  steam. 

A  captain  or  other  person  having  charge  of  the  machinery  or 
boiler  of  a  steamboat,  used  for  the  conveyance  of  passengers,  in 
the  waters  of  this  state,  who  from  ignorance  or  gross  neglect,  or 
for  the  purpose  of  increasing  the  speed  of  the  boat,  creates,  or 
causes  to  be  created,  an  undue  and  unsafe  pressure  of  steam, 
is  guilty  of  a  misdemeanor. 

I>eriTatioiL:     Penal  Code,  §  361. 

People  V.  Jenkins,   1   Hill,  467. 

§  1893.  Mismanagement  of  steam  boilers. 

An  engineer  or  other  person  having  charge  of  a  steam  boiler, 
steam  engine,  or  other  apparatus  for  generating  or  employing 
steam,  employed  in  a  railway,  manufactory,  or  other  mechanical 
works,  who,  wilfully  or  from  ignorance  or  gross  neglect,  creates 
or  allows  to  be  created  such  an  undue  quantity  of  steam  as  to 
burst  the  boiler,  engine  or  apparatus,  or  cause  any  other  accident 
whereby  human  life  is  endangered,  is  guilty  of  a  misdemeanor. 

I>eriTatloii:     Penal  Code,  §  362. 

§  1894.  Explosives  and  combustibles. 

A  person  who  makes  or  keeps  gunpowder,  nitro-glyoerine,  or 
any  other  explosive  or  combustible  material,  within  a  city  or  vil- 
lage, or  carries  such  materials  through  the  streets  thereof,  in  a 
quantity  or  manner  prohibited  by  law  or  by  ordinance  of  the  city 
or  village,  is  guilty  of  a  misdemeanor. 

A  person  who  manufactures  gunpowder,  dynamite,  nitro-glye- 
erine,  liquid  or  compressed  air  or  gases,  except  acetylene  gas  and 
other  gases  used  for  illuminating  purposes,  naphtha,  gasoline,  ben- 
zine or  any  explosive  articles  or  compounds,  or  manufactures  am- 
munition, fireworks  or  other  articles  of  which  such  substances  are 
component  parts  in  a  cellar,  room,  or  apartment  of  a  tenement  or 
dwelling-house  or  any  building  occupied  in  whole  or  in,  part  by 
pe/sons  or  families  for  living  purposes,  is  guilty  of  a  misdemeanor. 

And  a  person  who,  by  the  careless,  negligent,  or  unauthorized 
use  or  management  of  gunpowder  or  other  explosive  substances,  in- 
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jures  or  occasions  the  injury  of  the  peraon  or  property  of  another, 
ia  pTmishable  by  imprisonment  for  not  more  than  two  years. 

Any  person  or  persons  who  shall  knowingly  present,  attempt  to 
present,  or  cause  to  be  presented  or  offered  for  shipment  to  any 
railroad,  steamboat,  steamship,  express  or  other  company  engaged 
as  common  carrier  of  passengers  or  freight,  dynamite,  nitro- 
glycerine, powder  or  other  explosives  dangerous  to  life  or  limb, 
without  revealing  the  true  nature  of  said  explosives  or  substance 
so  offered  or  attempted  to  be  offered  to  the  company  or  carrier 
to  which  it  shall  be  presented,  shall  be  guilty  of  a  felony,  and 
upon  conviction,  shall  be  fined  in  any  sum  not  exceeding  one 
thousand  dollars  and  not  less  than  three  hundred  dollars,  or  im- 
prisonment in  a  state  prison  for  not  less  than  one  nor  more  than 
five  years,  or  be  subject  to  both  such  fine  and  imprisonment. 

Nothing  in  this  section  contained  shall  be  construed  to  prohibit 
or  forbid  the  manufacture  and  sale  of  soda-water,  seltzer-water, 
ginger  ale,  carbonic  or  mineral  water,  or  the  charging  with  liquid 
carbonic  acid  gas  of  such  waters  or  ordinary  waters,  or  of  beer, 
wines,  ales  or  other  malt  and  vinous  beverages  in  such  cellar,  room 
or  apartment  of  a  tenement  or  dwelling-house,  or  any  building 
occupied  in  whole  or  in  part  by  persons  or  families  for  living 
purposes. 

DeriTation:  Penal  Code,  §  389,  as  amended  L.  1887,  ch.  689;  L.  1900, 
ch.  494;  L.  1902,  ch.  486. 

Heeg  V.  Licht  (1880),  80  N.  Y.  579,  36  Am.  fiep.  6S4,  8  Abb.  N.  C.  355, 
rev'g  16  Hud,  257;  Van  Orden  v.  Robinson  (1887),  45  Hun,  570;  People 
V.  Lichtman  (1902),  173  N.  Y.  63,  rev'g  65  App.  Div.  76,  72  N.  Y.  Supp. 
611;  People  v.  Murray  (1902),  76  App.  Div.  118,  121,  78  N.  Y.  Supp.  721; 
see  also  Bradley  v.  People,  56  Barb.  72;  Rhodes  v.  Dunbar,  57  Pa.  St.  274. 


§  1895.  Endangering  life  by  maliciously  placing  explosive 
near  building. 

A  person,  who  places  in,  upon,  under,  against,  or  near  to  any 
building,  car,  vessel  or  structure,  gunpowder  or  any  other  explo- 
sive substance,  with  intent  to  destroy,  throw  down,  or  injure  the 
whole  or  any  part  thereof,  under  such  circumstances,  that,  if  th* 
intent  were  aooomplished,  human  life  or  safety  would  be  es*- 
dangered  thereby,  although  no  damage  is  done,  is  gstilty  of  k 
felony  and  upon  conviction  shall  be  punished  by  imprisonment  in  a 
state  prison  for  not  more  than  twenty-five  years.  (Ameoded  by 
L.  1914,  ch.  362,  in  effect  Sept.  1,  1914.) 
DeriTatlont    Penal  Code,  §  466. 
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§  1896.  Making  and  disposing  of  dangerous  weapons. 

A  person  who  manuf aotures,  or  causes  to  be  manufactured,  or 
sells  or  keeps  for  sale,  or  offers,  or  gives,  or  disiposes  of  any  in- 
strument or  weapon  of  the  kind  usually  known  as  a  blackjack, 
slungshot,  billy,  sandclub,  sandbag,  bludgeon,  or  metal  knuckles, 
to  any  person ;  or  a  person  who  offers,  sells,  loans,  leases,  or  gives 
any  gun,  revolver,  pistol  or  other  fire-arm  or  any  air-gun,  spring- 
gun  or  other  instrument  or  weapon  in  which  the  propelling  force 
is  a  spring  or  air  or  any  instrument  or  weapon  commonly  known 
as  a  toy  pistol  or  in  or  upon  which  any  loaded  or  blank  cartridges 
are  used,  or  may  be  used,  or  any  loaded  or  blank  cartridges  or 
ammunition  therefor,  to  any  person  under  the  'age  of  sixteen 
years,  is  guilty  of  a  misdemeanor.  (Amended  by  L.  1911,  ch. 
195,  in  effect  Sept.  1,  1911.) 

Berivation:  Penal  Code,  §  409,  as  amended  L.  18S4,  ch.  46;  L.  1889, 
ch.  140;  L.  1889,  ch.  603;  L.  1900,  ch.  222;  L.  1905,  ch.  92. 

§  1897.     Carrying  and  use  of  dangerous  weapons. 

A  person  who  attempts  to  use  ae^ainst  another,  or  who  carries, 
or  possesses,  any  instrument  or  weapon  of  the  kind  commonly 
known  as  a  blackjack,  slungshot,  billy,  sandclub,  sandbag,  metal 
knuckles,  bludgeon,  or  who,  with  intent  to  use  the  same  unlaw- 
fully against  another,  carries  or  possesses  a  dagger,  dirk,  danger- 
ous knife,  razor,  stiletto,  or  any  other  dangerous  or  deadly  instru- 
ment or  weapon,  is  guilty  of  a  misdemeanor,  and  if  he  has  been 
previously  convicted  of  any  crime  he  is  guilty  of  a  felony. 

A  person  who  carries  or  possesses  a  bomb  or  bombshell,  or  who, 
with  intent  to  use  the  same  unlawfully  against  the  person  or  prop- 
erty of  another,  carries  or  possesses  any  explosive  substance,  is 
guilty  of  a  felony. 

Any  person  under  the  age  of  sixteen  years,  who  shall  have,  carry, 
O'r  have  in  his  possession,  any  of  the  articles  named  or  described 
in  the  last  section,  which  is  forbidden  therein  to  offer,  sell,  loan, 
lease  or  give  to  him,  shall  be  guilty  of  a  juvenile  delinquency. 

Any  person  over  the  age  of  sixteen  years,  who  shall  have  in  his 
possession  in  any  city,  village  or  town  of  this  state,  any  pistol, 
revolver  or  other  firearm  of  a  size  which  may  be  concealed  upon 
the  person,  without  a  written  license  therefor,  issued  to  him  as 
hereinafter  prescribed,  shall  be  guilty  of  a  misdemeanor,  and  if 
he  has  been  previously  convicted  of  any  crime  he  shall  be  guilty 

of  ii  felony. 
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Any  person  over  the  age  of  sixteen  years,  who  shall  have  or  carry 
concealed  upon  his  person  in  any  city,  village,  or  town  of  this  state, 
any  pistol,  revolver,  or  other  firearm  without  a  written  license  therefor, 
issued  as  hereinafter  prescribed  and  licensing  such  possession  and  con- 
cealment, shall  be  guilty  of  a  misdemeanor,  and  if  he  has  been  pre- 
viously convicted  of  any  crime  he  shall  be  guilty  of  a  felony. 

Any  person  not  a  citizen  of  the  United  States,  unless  authorized  by 
license  issued  as  hereinafter  prescribed,  who  shall  have  or  carry  fire- 
arms, or  any  dangerous  or  deadly  weapons  in  any  place,  at  any  time, 
shall  be  guiltj  of  a  misdemeanor,  and  if  lie  had  been  previouslj 
convicted  of  any  crime  he  shall  be  guilty  of  a  felony. 

It  shall  be  the  duty  of  the  police  commissioner  in  the  city  of  New 
York  and  of  any  magistrate  elsewhere  in  this  state  to  whom  an  ap- 
plication therefor  is  made  by  'a  commissioner  of  correction  of  a  city 
or  by  any  warden,  superintendent  or  head  keeper  of  any  state 
prison,  penitentiary,  workhouse,  county  jail  or  other  institution  for 
the  detention  of  persons  convicted  of  or  accused  of  crime,  or 
offences,  or  held  as  witnesses  in  criminal  cases,  to  issue  to  each  of 
such  persons  as  may  be  designated  in  such  application  and  who  is 
in  the  regular  employ  in  such  institution  of  the  state,  or  of  any 
county,  city,  town  or  village  therein,  a  license  authorizing  such 
person  to  have  and  carry  concealed  a  pistol  or  revolver  while  such 
person  remains  in  the  said  employ. 

It  shall  be  the  duty  of  the  police  commissioner  in  the  city  of  New 
York  and  of  any  magistrate  elsewhere  in  this  state,  upon  applica- 
tion therefor,  by  any  householder,  merchant,  storekeeper  or  mes- 
senger of  any  banking  institution  or  express  company  in  the  state, 
and  provided  such  police  commissioner  or  magistrate  is  satisfied  of 
the  good  moral  character  of  the  applicant,  and  provided  that  no 
other  good  cause  exists  for  the  denial  of  such  application,  to  issue 
to  such  applicant  a  license  to  have  and  possess  a  pistol  or  revolver, 
and  authorizing  him  (a)  if  a  householder,  to  have  such  weapon,  in 
his  dwelling,  and  (b)  if  a  merchant,  or  storekeeper,  to  have  such 
weapon  in  his  place  of  business,  and  (c)  if  a  messenger  of  a  bank- 
ing institution  or  express  company,  to  have  and  carry  such  weapon 
concealed  while  in  the  employ  of  such  institution  or  express 
company. 

In  addition,  it  shall  be  lawful  for  the  police  commissioner  in  the 
city  of  New  York  or  any  magistrate  elsewhere  in  this  state,  upon 
proof  before  him  that  the  person  applying  therefor  is  of  good  moral 
character,  and  that  proper  cause  exists  for  the  issuance  thereof,  to 
issue  to  such  person  a  license  to  have  and  carry  concealed  a  pistol 
or  revolver  without  regard  to  employment  or  place  of  possessing 
such  weapon,  provided,  however,  that  no  such  license  shall  be  issued 
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to  anj  alien^  or  to  any  person  not  a  citizen  of  and  usually  resident 
in  the  state  of  New  York,  except  by  tlie  police  commissioner  in  the 
city  of  New  York  and  elsewhere  by  a  judge  or  justice  of  a  court 
of  record  in  this  state,  who  shall  state  in  such  license  the  particular 
reason  for  the  issuance  thereof,  and  the  names  of  the  persons  certi- 
fying to  the  good  moral  character  of  the  applicant. 

Any  licens©  issued  in  pursuance  of  the  provisions  of  this  section 
may  be  limited  as  to  the  date  of  expiration  thereof  and  may  be 
vacated  and  cancelled  at  any  time  by  the  police  commissioner, 
magistrate,  judge  or  justice  who  issued  the  same  or  elswhere  than 
in  the  city  of  New  York,  by  any  judge  or  justice  of  a  court  of 
record. 

The  conviction  of  a  licensee  of  a  felony  in  any  part  of  the  state 
shall  operate  as  a  revocation  of  the  license.  Any  license  issued  in 
pursuance  of  this  section  and  not  otherwise  limited  as  to  place  or 
time  or  possession  of  such  weapon,  shall  be  effective  throughout  the 
state  of  New  York,  notwithstanding  the  provisions  of  any  local  law 
or  ordinance. 

All  licenses  issued  pursuant  to  the  provisions  of  this  section 
ehall  be  in  such  form  that  there  shall  be  attached  to  the  body  of 
such  license  a  coupon  which  shall  be  removed  and  retained  by 
any  person  who  sells  or  otherwise  provides  the  licensee  with  any 
weapon  contemplated  in  such  license.  Any  dealer  or  other  per- 
son who  sells,  gives,  or  otherwise  provides  a  person  with  any 
pistol,  revolver  or  other  firearm  except  upon  the  presentation, 
removal  and  retention  of  such  coupon,  shall  be  guilty  of  a  mis- 
demeanor. 

This  section  shall  not  apply  to  the  regular  and  ordinary  trans- 
portation of  firearms  as  merchandise,  nor  to  sheriffs,  policemen,  or 
to  other  duly  appointed  peace  officers,  nor  to  duly  authorized  mili- 
tary or  civil  organizations  when  parading,  nor  to  the  members 
thereof  when  going  to  and  from  the  place  of  meeting  of  their 
respective  organizations.  (Amended  by  L.  1911,  ch.  195  ;  L.  1913, 
ch.  608;  L.  1915,  ch.  390';  L.  1917,  ch.  580;  L.  1919,  ch.  413,  in 
effect  Sept.  1,  1919. 

Derivation:  Penal  Code,  §  410,  as  amended  L.  1884,  ch.  46;  L.  1889, 
ch.  140;  L.  1905,  ■ch.  98;  L.  1908,  ch.  93. 

Taranto  v.  North  German  Lloyd  Steamship  Co.  (1008),  128  App.  Div.  75; 
People  y.  Carvelto  (1908),  123  App.  Div.  822,  108  N.  Y.  Supp.  126;  People 
V.  Demorio  (1908),  123  App.  Div.  665,  108  N.  Y.  Supp.  24. 

§  1897-a.  Possession,   selling,   carrying   and   use  of   firearm 

silencers. 

A  person  who  has  in  his  possession,  sells  or  keeps  for  sale,  or  ofEers, 
or  gives  or  disposes  of,  any  instrument,  attachment,  weapon  or  appli- 
ance for  causing  the  firing  of  any  gun,  revolver,  pistol,  or  other  fire- 
arms to  be  silent  or  intended  to  lessen  or  muffle  the  noise  of  the  firing 
of  any  gun,  revolver,  pistol,  or  other  firearms  shall  be  guilty  of  a  felony, 
punishable  by  imprisonment  for  not  more  than  five  years. 
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This  section  shall  not  apply  to  the  regular  and  ordinary  transporta- 
tion by  common  carriers  of  any  instrument,  attachment,  weapon  or 
appliance  for  causing  the  firing  of  any  gun,  revolver,  pistol  or  other 
firearms  to  be  silent  or  intended  to  lessen  or  muffle  the  noise  of  the 
firing  of  any  gun,  revolver,  pistol  or  other  firearms,  as  merchandise, 
nor  to  sheriffs,  policemen,  or  to  other  duly  appointed  peace  officers,  nor 
to  duly  authorized  military  or  civil  organizations,  nor  vfhen  parading, 
nor  to  the  members  thereof  when  going  to  and  from  the  place  of  meet- 
ing of  their  respective  organizations,  nor  to  duly  authorized  military  or 
civil  organizations  in  practice.  (Added  by  L.  1916,  ch.  137 ;  amended 
by  L.  1917,  ch.  387,  in  effect  April  30,  1917.) 

§  1898.  Possession,  presumptive  evidence. 

The  possession,  by  any  person  other  than  a  public  officer,  of  any  of 
the  weapons  specified  in  section  eighteen  hundred  and  ninety-seven 
of  this  chapter,  concealed  or  furtively  carried  on  the  person,  or  of  the 
possession  of  any  instrument  specified  in  the  last  preceding  section 
except  as  permitted  therein,  is  presumptive  evidence  of  carrying,  or 
concealing,  or  possessins;,  with  intent  to  use  the  same  in  violation  of 
this  article.  (Amended'by  L.  1916,  ch.  137 ;  L.  1917,  ch.  287,  in  effect 
April  30,  1917.) 

Derivation:    Penal  Code,  §  411. 

People  V.  Cannon  (1S93),  139  N.  Y.  32,  aflf'g  63  Hun,  306,  18  N.  Y.  Supp. 
25;  People  v.  Adams  (1903),  176  N.  Y.  361,  aff'g  85  App.  Div.  390,  83  N". 
Y.  Supp.  481;  People  v.  Carvelto  (1908),  123  App.  Div.  822,  108  N.  Y. 
Supp.  126;  Taranto  v.  Nortli  German  Lloyd  Steamship  Co.  (1908),  128 
App.  Div.  75;  see  also  People  v   Izzo,  14  N.  Y.  Supp.  907. 

§  1899.  Destruction  of  dangerous  vsreapons. 

The  unlawful  carrying  of  a  pistol,  revolver,  or  other  firearm,  or  of 
an  instrument  or  weapon  of  the  kind  usually  known  as  blackjack, 
bludgeon,  slungshot,  billy,  sandelub,  sandbag,  metal  knuckles,  or  of 
a  dagger,  dirk,  dangerous  knife,  or  any  other  dangerous  or  deadly 
weapon,  by  any  person  save  a  peace  officer,  is  a  nuisance  and  such 
weapons  are  hereby  declared  to  be  nuisances,  and  when  any  one  or 
more  of  the  above  described  instruments  or  weapons  shall  be  taken  from 
the  possession  of  any  person  the  same  shall  be  surrendered  to  the  sheriff 
of  the  county  wherein  the  same  shall  be  taken,  except  that,  in  cities  of 
the  first  class  the  samp  shall  b"  surrenderod  to  the  head  of  the  police 
force  or  department  of  said  city.  The  officer  to  whom  the  same  may 
be  so  surrendered  shall,  except  upon  certificate  of  a  Judge  of  a  court 
of  record,  or  of  the  district  attorney,  that  the  non-destruction  thereof 
is  necessary  or  proper  in  the  ends  of  justice,  proceed  at  such  time 
or  times  as  he  deems  proper,  and  at  least  once  in  each  year,  to 
destroy  or  cause  to  be  destroyed  any  and  all  such  weapons  or 
instruments,  in  such  manner  and  to  such  extent  that  the  same 
shall   be   and  become  wholly   and   entirely   ineffective    and   useless 
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for  the  purpose  for  whioh  destined  and  hannless  to  human  life  or 
limb.     (Am'd  by  L.  1911,  oh.  195,  in  effect  Sept.  1,  1911.) 

Derivatlra:     Penal  Code,  }  411a,  added  L.  1907,  ch.  582. 

§  1900.  Negligently  managing  and  refusing  to  extinguish 
iires. 

A  person  who: 

1.  Wilfully  or  negligently  sets  fire  to,  or  assists  another  to  set 
fire  to  any  waste  or  forest  lands  belonging  to  the  state  or  to  an- 
other person  whereby  such  forests  are  injured  or  endangered;  or, 

2.  Negligently  sets  fire  to  his  own  woods,  by  means  whereof  the 
property  of  another  is  endangered;  or, 

3.  Negligently  suffers  any  fire  upon  his  own  land  to  extend  be- 
yond the  limits  thereof;  or, 

4.  Having  been  lawfully  ordered  to  repair  to  a  place  of  a  fire 
in  the  woods,  and  to  assist  in  extinguishing  it,  omits  without  law- 
ful excuse  to  comply  with  the  order, 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  |  413,  as  amended  L.  1892,  ch.  692. 


§  1901.  Obstructing  attempts  to  extinguish  fires. 

A  person  who  at  any  burning  of  a  building  is  guilty  of  any  dis- 
obedience to  lawful  orders  of  a  public  officer  or  fireman,  or  of 
any  resistance  to,  or  interference  with,  the  lawful  effoi*ts  of  a 
fireman  or  company  of  firemen,  to  extinguish  the  same,  or  of 
any  disorderly  conduct  likely  to  prevent  the  same  from  being  ex- 
tinguished, or  who  forbids,  prevents  or  dissuades  others  from  as- 
sisting to  extinguish  the  same,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  414,  as  amended  L.  1892,  ch.  692. 

§  1902.  Unauthorized  manufacture,  sale  or  use  of  illuminat- 
ing oils. 

A  person  who  violates  any  provision  of  the  general  business 
law,  relating  to  the  standard,  manufacture,  sale,  use  or  storage  of 
any  oil  or  burning  fluid,  wholly  or  partly  composed  of  naphtha, 
coal  oil,  petroleum  or  products  manufactured  therefrom,  or  of 
other  substance  or  materials  which  will  flash  at  a  temperature 
below  one  hundred  degreee  Fahrenheit,  or  relating  to  the  burn- 
ing or  carriage  of  any  such  oil  or  fluid  which  will  ignite  at  a 
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temperature  below  three  hundred  degrees  Fahrenheit,  is  guilty  of 
a  misdemeanor. 

Derivation:     Penal  Code,  §  427,  as  added  L.  1896,  ch.  561. 

§  1903.  Violating  law  to  prevent  conflagrations. 

A  person  who  violates  any  of  the  provisions  of  section  three  hun- 
dred and  six  of  the  general  business  law  is  guilty  of  a  misdemeanor. 

Derivatien:     Penal  Code,  §  428,  added  L.  1896,  ch.  551. 


§  1904.  Ice  cutting  and  ice  bridges. 

A  person  or  corporation  cutting  ice  in  or  upon  any  waters 
within  the  boundaries  of  this  state  for  the  purpose  of  removing 
the  ice  for  sale  or  use,  must  surround  the  cuttings  and  openings 
made  with  fences  or  guards  of  boards  or  other  material  sufficient 
to  form  an  obstruction  to  the  free  passage  of  persons  through  such 
fences  or  guards  into  the  place  where  such  ice  is-  being  cut.  Such 
fences  or  guards  must  be  erected  at  or  before  the  time  of  com- 
mencing the  cuttings  or  openings,  and  must  be  maintained  until 
ice  has  again  formed  therein  to  the  thickness  of  at  least  three 
inches,  or  until  the  ice  about  such  openings  has  melted  or  broken 
up.  Whoever  omits  to  comply  with  this  section  is  guilty  of  a 
misdemeanor. 

A  peirson  who  cuts,  loosens  or  detaches  from  any  bay,  estuary, 
inlet,  or  main,  or  island  shore  of  the  Saint  Lawrence  river,  within 
the  jurisdiction  of  this  state,  any  field  of  ice,  or  large  body  of 
ice,  which,  when  so  loosened  or  detached  forms  or  is  likely  to 
form  a  bridge  or  passage  way  between  an  island  of  the  river  and 
the  main  shore,  or  between  any  islands  of  such  river,  is  guilty 
of  a  misdemeanor.  The  sheriff  of  the  county  of  Saint  Lawrence 
may  appoint  one  or  more  deputies  to  patrol  the  Saint  Lawrence 
river  within  the  county  at  such  times  as  shall  seem  to  him  proper, 
and  to  arrest  any  persons  found  engaged  in  a  violation  of  this  sec- 
tion ;  the  fees  and  expenses  of  such  deputies  for  such  services  shall 
be  a  county  charge  against  said  county,  and  shall  be  audited  and 
paid  in  the  same  manner  as  other  county  charges. 

DeriTatiem:  Penal  Code,  §  429,  as  amended  L.  1894,  en.  753;  L.  1900,  eh. 
684;  L.  1905,  ch.  326. 

Sickles  V.  N.  Jersey  Ice  Co.  (1897),  163  N.  Y.  83,  rsr'g  80  Hun,  213,  30 
N.  Y.  Supp.  10. 
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§  1905.  Fire-escapes  in  hotels. 
A  person  who: 

1.  Being  the  owner,  lessee,  proprietor  or  manager  of  a  hotel, 
fails  to  comply  with  the  law  relative  to  providing  or  keeping  ap- 
pliances to  be  used  as  fire-escapes;  or, 

2.  Being  the  chief  engineer  or  officer  performing  the  duties 
of  such  in  any  city  or  village  neglects  to  make  or  cause  to  be  made 
the  inspection  required  by  law  to  be  made  touching  fire-escapes 
in  hotels, 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  447b,  added  L.  1896,  ch.  651. 


§  1906.  Discharging  fire-arms. 

A  person  who,  otherwise  than  in  self  defense,  or  in  the  dis- 
charge of  official  duty: 

1.  Wilfully  discharges  any  species  of  fire-arms,  air-gun  or  other 
weapon,  or  throws  any  other  deadly  missile  in  a  public  place  or 
in  any  place  where  there  is  any  person  to  be  endangered  thereby, 
although  no  injury  to  any  person  ensues;  or, 

2.  Intentionally,  without  malice,  points  or  aims  any  fire-arm 
at  or  toward  any  other  person;  or, 

3.  Discharges,  without  injury  to  any  other  person,  fire-arms, 
while  intentionally  without  malice,  aimed  at  or  toward  any  per- 
son; or, 

4.  Maims  or  injures  any  other  person  by  the  discharge  of  any 
fire-arm  pointed  or  aimed  intentionally,  but  without  malice,  at 
any  such  person. 

Is  guilty  of  a  misdemeanor. 

A  person  who  leaves  the  state,  with  intent  to  elude  any  pro- 
vision of  this  section,  or  to  commit  any  act  without  the  state, 
which  is  prohibited  by  this  section,  or  who,  being  a  residfent  of 
this  state,  does  any  act  without  the  state,  which  would  be  punish- 
able by  the  provisions  of  this  section,  if  committed  within  the 
state,  is  guilty  of  the  same  offense  and  subject  to  the  same  pun- 
ishment, as  if  the  act  had  been  committed  within  this  state. 

No  person  shall  be  excused  from  giving  evidence  upon  an  in- 
vestigation or  prosecution  for  any  of  the  offenses  specified  in 
this  section,  upon  the  ground  that  the  evidence  might  tend  to 
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convict  him  of  a  crime.     But  such  evidence  shall  not  be  received 
against  him  upon  any  criminal  proceeding. 

Derivation:  First  par.,  Penal  Code,  §  468,  as  amended  L.  1893,  oh.  S92; 
second  par.,  Penal  Code,  §  461 ;  third  par..  Penal  Code,  §  469. 

§  1907.  Driving  vehicles  and  animals  on  sidewalks. 

A  person  who  wilfully  and  without  authority  or  necessity  drives 
any  team,  vehicle,  cattle,  sheep,  horse,  swine  or  other  animal  along 
or  upon  a  sidewalk  is  punishable  by  a  fine  of  fifty  dollars,  or  im- 
prisonment in  the  county  jail  not  exceeding  thirty  days,  or  both- 

Derivation:  Penal  Code,  §  652,  in  part,  as  amended  L.  1897,  ch.  267. 
For  remainder  of  section,  see  §  1908,  post. 

Moore  v.  Gadsden  (1883),  93  N.  Y.  13;  Fisher  v.  Village  of  Cambridge 
(1892),  133  N.  Y.  527;  Fuller  v.  Redding  (1896),  16  Misc.  634,  39  N.  Y. 
Supp.  109;  Lechner  v.  Village  of  Newark  (1896),  19  Misc.  452,  44  N.  Y. 
Supp.  556;  People  v.  Meyer  (1899),  26  Misc.  117,  56  N.  Y.  Supp.  1097, 
14  N.  Y.  Cr.  57. 


§  1908.  Driving  vehicles  and  teams  on  side-paths. 

A  person  who  wilfully  and  without  authority  or  necessity  drives 
any  team  or  vehicle,  except  a  bicycle,  upon  a  side-path,  or  wheel- 
way,  constructed  by  or  exclusively  for  the  use  of  bicyclists,  and 
not  constructed  in  a  street  of  a  city,  is  punishable  by  a  fine  of  not 
more  than  fifty  dollars,  or  imprisonment  not  exceeding  thirty 
days,  or  both. 

Derivatiom:  Penal  Code,  §  652,  in  part,  as  amended  L.  1897,  ch.  267. 
For  remainder  of  section,  see  §  1907,  ante. 

See  Cases  under  Section  1907. 


§  1909.  Riding  bicycle  on  sidewalk  or  toot-path. 

A  person  who  wilfully  and  without  authority  rides  a  bicycle 
upon  a  sidewalk  or  foot-path  constructed,  maintained,  or  allowed 
to  remain  for  the  exclusive  use  of  pedestrians,  in  any  street  where 
a  side-path  for  bicycles  is  maintained  outside  of  an  incorporated 
city  or  village,  is  guilty  of  a  misdemeanor,  punishable  by  a  fine 
of  not  more  than  twenty-five  dollars,  or  by  imprisonment  for  not 
more  than  twenty  days,  or  both. 

Derivation:     Penal  Code,  §  652a,  added  L.  1901,  ch.  660. 

People  V.  Schermerhorn   (1908),  59  Misc.  149,  112  N.  Y.  Supp.  222. 
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§  1910.  Endangering  life  by  refusal  to  labor. 

A  person,  who  wilfully  and  maliciously,  either  alone  or  in 
combination  with  others,  breaks  a  contract  of  service  or  hiring, 
knowing,  or  having  reasonable  cause  to  believe,  that  the  probable 
consequence  of  his  so  doing  will  be  to  endanger  human  life,  or  to 
cause  grievous  bodily  injury,  or  to  expose  valuable  property  to 
destruction  or  serious  injury,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  673. 

Adams  v.  People  (1848),  1  N.  Y.  173;  People  v.  Marine  Court  (1875), 
6  Hun,  214;  Western,  etc.  Coal  Co.  v.  Kilderhouse  (1882),  87  N.  Y.  435; 
People  V.  Lyon  (1885),  99  N.  Y.  219;  3  N.  Y.  Cr.  161,  rev'g  33  Hun,  628; 
People  V.  Marra  (1886),  4  N.  Y.  Cr.  304;  People  v.  Bllven  (1889),  112  N. 
Y.  79;  People  v.  Martin  (1902),  38  Misc.  67,  74,  76  N.  Y.  Supp.  963;  see 
also  People  v.  Lane,  1  Edm.  Sel.  Cas.  116;  Langdon  v.  New  York,  etc.  R. 
Co.,  9  N.  Y.  Supp.  245;  Murphy  v.  English,  64  How.  Pr.  362;  People  v. 
Wilson,  3  Park,  199;  Com.  v.  White,  123  Mass.  430,  25  Am.  Rep.  116; 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265. 

§  1911.  Injury  to  life-saving  apparatus. 

Any  person  molesting,  damaging,  destroying,  stealing,  or  in 
any  way  wrongfully  withholding  or  interfering  with  the  life- 
buoys, life-ladders,  rubber  or  cork  life-preservers,  boats,  or  other 
life  saving  apparatus,  or  of  the  flags,  pennants,  signs,  badges  of 
office,  buttons  or  medals  of  any  humane  or  life  saving  association 
of  the  state  of  New  York,  shall  be  guilty  of  a  misdemeanor. 

I>erivatioii:     Penal  Code,  §  674g,  added  L.  1899,  ch.  327. 

§  1912.  Procuring  liquor  for  persons  to  whom  sale  is  forbid- 
den by  the  liquor  tax  law. 

The  purchase  or  procurement  of  liquor  for  any  person  to  whom 
it  is  forbidden  to  sell  liquor  under  section  twenty-nine  of  the 
liquor  tax  law,  is  a  misdemeanor,  punishable  upon  conviction,  by 
a  fine  of  not  less  than  ten  dollars  or  by  imprisonment  not  exceed- 
ing six  months,  or  by  both  such  fine  and  imprisonment. 

Derivation:  Liquor  Tax  Law  (L.  1896,  ch.  112),  §  40,  in  part,  as 
amended  L.  1897,  ch.  312,  §  28. 

§  1913.  Employment  by  common  carrier  of  person  addicted 
to  intoxication. 

Any  person  or  officer  of  an  association  or  corporation  engaged 
in  the  business  of  conveying  passengers  or  property  for  hire,  who 
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empl(7  in  the  conSnet  of  luch  business,  as  an  en^neer,  fire- 
man,  oonductor,  switch-tender,  train  dispatcher,  telegrapher,  oom- 
mander,  pilot,  mate,  fireman  or  in  other  like  capacity,  so  that 
by  his  neglect  of  duty  the  safety  and  security  of  life,  person  or 
property  so  conveyed  might  be  imperiled,  any  person  who  habitu- 
ally indulges  in  the  intemperate  use  of  liquors,  after  notice  that 
such  person  has  been  iutoxioated,  while  in  the  active  service  of 
such  person,  association  or  corporation,  shall  be  guilty  of  a  mis- 
demeanor. 

DeriTAtiaBi    Liquor  Tax  Law  (L.  1896,  ch.  112),  §  41. 

§  1914.  Sale  of  pistols,  revolvers  and  other  firearms. 

No  pistol,  revolver  or  other  firearms  of  a  size  which  may  be 
concealed  upon  the  person,  shall  be  sold,  or  given  away,  or  other- 
wise disposed  of,  except  to  a  person  expressly  authorized  under 
the  provisions  of  section  eighteen  hundred  and  ninety-seven  of  the 
penal  law  to  possess  and  have  such  firearm. 

Any  person  selling  or  disposing  of  such  firearm  in  violation  of 
this  provision  of  this  section  shall  be  guilty  of  a  misdemeanor. 

Every  person  selling  a  pistol,  revolver  or  other  firearm  of  a  size 
which  may  be  concealed  upon  the  person,  whether  such  seller  is  a 
retail  dealer,  pawnbroker,  or  otherwise,  shall  keep  a  register  in 
which  shall  be  entered  at  the  time  of  sale,  the  date  of  sale,  name, 
age,  occupation  and  residence  of  every  purchaser  of  such  a  pistol, 
revolver  or  other  firearm,  together  with  the  calibre,  make,  model, 
manufacturer's  number  or  other  mark  of  identification  on  such 
pistol,  revolver  or  olier  firearm.  Such  person  shall  also,  before 
delivering  the  same  to  the  purchaser,  require  such  purchaser  to 
produce  a  license  for  possessing  or  carrying  the  same,  as  required 
by  law,  and  shall  also  enter  in  such  register  the  date  of  such  per- 
mit, the  number  thereon,  if  any,  and  the  name  of  the  magistrate 
or  other  officer  by  whom  the  same  was  issued.  Every  person  who 
shall  fail  to  keep  a  register  and  to  enter  therein  the  facts  re- 
quired by  this  section,  or  who  shall  fail  to  exact  the  production  of 
a  permit  to  possess  or  carry  such  pistol,  revolver  or  other  firearm, 
if  such  permit  is  required  by  law,  shall  be  guilty  of  a  misde- 
meanor. Such  register  shall  be  open  at  all  reasonable  hours  for 
the  inspection  of  any  peace  officer.  Every  person  becoming  the 
lawful  possessor  of  such  a  pistol,  revolver  or  other  firearm,  who 
shall  sell,  give  or  transfer  the  same  to  another  person  without 
first  notifying  the  police  authorities,  shall  be  guilty  of  a  misde- 
meanor. This  section  shall  not  apply  to  wholesale  dealers. 
(Added  by  L.  1911,  oh.  195,  and  amended  by  L.  1913,  oh.  608, 
in  effect  Sept.  1,  1913.) 
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ARTICLE  174. 

PUNISHMENT. 

BcenoN  1930.  What  persons  are  punishable  criminally. 

1931.  Punishments,  how  determined. 

1932.  Punishment  of  corporation  convicted  of  felony. 

1933.  Punishment  of  acts  committed  out  of  the  state. 

1934.  Punishment  of  accessory  to  felony, 

1935.  Punishment  of  felonies  when  not  fixed  by  statute. 

1936.  Punishment  of  accessory  to  misdemeanor. 

1937.  Punishment  of  misdemeanors  when  not  fixed  by  statute. 

1938.  Punishment  when  different  penalties  are  provided  by  diiferent 

provisions  of  law. 

1939.  Mitigation  of  punishment  in  certain  cases. 

1940.  Punishment  for  felony  when  person  convicted  has   been  pre- 

viously convicted  of  a  misdemeanor. 

1941.  Punishment  for  second  offense  of  felony  or  petit  larceny. 

1942.  Punishment  for  fourth  conviction  of  felony. 

1943.  [Renumbered  by  L.  1909,  ch.  524.] 

§  1930.  What  persons  are  punishable  criminally. 

The  following  persons  are  liable  to  punishment  within  the  state : 

1.  A  person  who  commits  within  the  state  any  crime,  in  whole 
or  in  part ; 

2.  A  person  who  commits  without  the  state  any  offense  which, 
if  committed  within  the  state,  would  be  larceny  under  the  laws  of 
the  state,  and  is  afterwards  found,  with  any  of  the  property  stolen 
or  feloniously  appropriated  within  this  state; 

3.  A  person  who,  being  without  the  state,  causes,  procures, 
aids,  or  abets  another  to  commit  a  crime  within  the  state; 

4.  A  person  who,  being  out  of  this  state,  abducts  or  kidnaps 
by  force  or  fraud,  any  person  contrary  to  the  laws  of  the  place 
where  such  act  is  committed,  and  brings,  sends  or  conveys  such 
person  within  the  limits  of  this  state,  and  is  afterwards  found 
therein ; 

5.  A  person  who,  being  out  of  the  state  and  with  intent  to 
cause  within  it  a  result  contrary  to  the  laws  of  this  state  does  an 
act  which  in  its  natural  and  usual  course  results  in  an  act  or  effect 
contrary  to  its  laws. 

Derivation:    Penal  Code,  §  16. 

As  to  liability,  of  mental  defectives,  see  Mental  Deficiency  Law  (L.  1919 
ch.  633). 
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§  1931.  Punishment,  how  determined. 

Whenever  in  this  chapter  the  punishment  for  a  crime  is  left 
undetermined  between  certain  limits,  the  punishment  to  be  in- 
flicted in  a  particular  case  must  be  determined  by  the  court  au- 
thorized to  pass  sentence,  within  such  limits  as  may  be  prescribed 
by  this  chapter. 

Derivation:  Penal  Code,  §  13,  in  part,  as  amended  L.  1892,  ch.  218. 
Tor  remainder  of  section,  see  S  1932,  post. 

People  V.  Bauer  (1885),  3  N.  Y.  Cr.  433,  37  Hun,  407;  People  ex  rel. 
Zeese  v.  Maaten   (1894),  79  Hun,  580,  29  N.  Y.  Supp.  891. 

§  1932.  Punishment  of  corporation  convicted  of  felony. 

In  all  cases  where  a  corporation  is  convicted  of  an  offense  for 
the  commission  of  which  ,■•  natural  person  would  be  punishable 
with  imprisonment,  as  for  a  felony,  such  corporation  is  punish- 
able by  a  fine  of  not  more  than  five  thousand  dollars. 

Derivation:  Penal  Code,  §  13,  in  part,  as  amended  L.  1892,  ch.  218. 
For  remainder  of  section,  see  §  1931,  ante. 

See  cases  under  sec.   1831. 

§  1933.  Punishment  of  acts  committed  out  of  the  state. 

A  person  who  commits  an  act  without  this  state  which  afFeots 
persons  or  property  within  this  state,  or  the  public  health,  morals, 
or  decency  of  this  state,  and  which,  if  committed  within  this 
state,  would  be  a  crime,  is  punishable  as  if  the  act  were  committed 
within  this  state. 

Derivation:     Penal  Code,  §  676. 

People  V.  Lyon  (1885),  99  N.  Y.  219,  rev'g.  33  Hun,  623;  People  v.  Martin 
(1902),  38  Misc.  67,  rev'd  77  App.  Div.  396,  which  was  affirmed  in  176  N. 
Y.  315,  76  N.  Y.  Supp.  953. 

§  1934.  Punishment  of  accessory  to  felony. 

An  accessory  to  a  felony  may  be  indicted,  tried,  and  convicted, 
either  in  the  county  where  he  became  an  accessory,  or  in  the  county 
where  the  principal  felony  was  committed,  and  whether  the  prin- 
cipal felon  has  or  has  not  been  previously  convicted,  or  is  or  is  not 
amenable  to  justice,  and  although  the  principal  has  been  pardoned 
or  otherwise  discharged  after  conviction. 

Except  in  a  case  where  a  different  punishment  is  specially  pre- 
scribed by  law,  a  person  convicted  aa  an  accessory  to  a  felony  is 
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punishable  by  imprisomnent  for  not  more  than  five  years,  or  by  t 
fine  of  not  more  than  five  hundred  dollars,  or  by  both. 

Derivation:     Penal  Code,  §§  32,  33. 

Starin  v.  People  (1871),  45  N.  Y.  333;  Jones  v.  People  (1880),  20  Hun, 
545;  People  v.  Ryland  (1884),  97  N.  Y.  126;  People  v.  Basford  (1885),  3 
N.  Y.  Cr.  219;  People  v.  Booth  (1907),  52  Misc.  340,  102  N.  Y.  Supp.  62; 
See  also  People  v.  Gray,  25  Wend,  464. 


§  1935.  Punishment  of  felonies  when  not  fixed  by  statute. 

A  person  convicted  of  a  crime  declared  to  be  a  felony,  for 
which  no  other  punishment  is  specially  prescribed  by  this  chap- 
ter, or  by  any  other  statutory  provision  in  force  at  the  time  of 
the  conviction  and  sentence,  is  punishable  by  imprisonment  for 
not  more  than  seven  years,  or  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  both. 

Derivation:     Penal  Code,  |  14. 

People  V.  Meakim  (1892),  133  N.  Y.  214,  8  N.  Y.  Cr.  308,  404,  418,  aff'g 
61  Hun,  327,  15  N.  Y.  Supp.  917. 

§  1936.  Punishment  of  accessory  to  misdemeanor. 

When  an  act  or  omission  is  declared  by  statute  to  be  a  misde- 
meanor, and  no  punishment  for  aiding  or  abetting  in  the  doing 
thereof  is  expressly  prescribed,  every  person  who  aids,  or  abet* 
another  in  such  act  or  omission  is  also  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  682. 

People  V.  Clark  (1891),  8  N.  Y.  Cr.  179-198,  14  N.  Y.  Supp.  642. 

§  1937.  Punishment  of  misdemeanors  when  not  fixed  by 
statute. 

A  person  convicted  of  a  crime  declared  to  be  a  misdemeanor, 
for  which  no  other  punishment  is  specially  prescribed  by  this 
chapter,  or  by  any  other  statutory  provision  in  force  at  the  time 
of  the  conviction  and  sentence,  is  punishable  by  imprisonment 
in  a  penitentiary,  or  county  jail,  for  not  more  than  one  year, 
or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  botL 

Derivation:     Penal  Code,  §  15. 

People  V.  McTameney  (1883),  30  Hun,  605,  13  Abb.  N.  C.  56,  1  N.  Y.  Cr. 
437,  66  How.  Pr.  75;  People  ex  rel.  Van  Houton  v.  Sadler  (1884),  97  N.  Y. 
146,  3  N.  Y.  Cr.  474;  People  ex  rel.  Devoe  v.  Kelly   (1884),  87  N.  Y.  212, 
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2  N.  T.  Or.  437 ;  People  ex  rel.  Stokes  v.  Risely  ( 1885 ) ,  38  Hun,  280,  4  N. 
Y.  Cr.  109;  People  v.  Parr  (1886),  4  N.  Y.  Cr.  545;  People  v.  Palmer  (1887), 
43  Hun,  397,  5  N.  Y.  Cr.  107;  People  v.  Carter  (1888),  48  Hun,  165;  Loo3 
V.  Wilkinson  (1889),  51  Hun,  74,  5  N".  Y.  Supp.  410;  People  v.  Meakim 
(1892),  133  N.  Y.  214,  8  N.  Y.  Cr.  413,  aff'g  61  Hun,  327,  15  N.  Y.  Supp. 
917,  8  N.  Y.  Cr.  308;  People  v.  Christy  (1892),  65  Hun,  349,  20  N.  Y. 
Supp.  278,  8  N.  Y.  Cr.  482;  People  v.  Madill  (1895),  11  N.  Y.  Cr.  136,  91 
Hun,  152,  36  N.  Y.  Supp.  1130;  Matter  of  Vanderhoff  (1896),  15  Misc.  434, 
36  N.  Y.  Supp.  833;  People  v.  Knatt  (1898),  156  N.  Y.  305,  rev'g  19  App. 
DiT.  628,  46  N.  Y.  Supp.  1098;  People  ex  rel.  Frank  v.  Keeper  (1902),  38 
Misc.  238,  77  N.  Y.  Supp.  145;  People  v.  Olceae  (1903),  41  Misc.  102,  83 
N.  Y.  Supp.  973;  People  ex  rel.  Lodes  v.  Dept.  of  Health  (1907),  117  App. 
Div.  858,  103  N.  Y.  Supp.  275;  People  v.  Schermerhorn  (1908),  59  Misc. 
148,  112  N.  Y.  Supp.  222;  see  also  Burns  v.  Norton,  35  N.  Y.  St.  418,  15  N. 
Y.  Supp.  75;  Matter  of  HaJlenbeck,  65  How.  501,  1  N.  Y.  Cr.  437. 

§  1938.  Punishment  when  different  penalties  are  provided  by 
different  provisions  of  law. 

An  act  or  omission  which  is  made  criminal  and  punishable  in 
different  ways,  by  different  provisions  of  law,  may  be  punished 
under  any  one  of  those  provisions,  but  not  under  more  than  one; 
and  a  conviction  or  acquittal  under  one  bars  a  prosecution  for 
the  same  act  or  omission  under  any  other  provision. 

Derivation:     Penal  Code,  §  677. 

Polinsky  v.  People  (1877),  11  Hun,  390,  aff'd  73  N.  Y.  65;  People  ex  rel. 
McDonald  v.  Keeler  (1885),  99  N.  Y.  475,  rev'g  32  Hun,  663;  People  v. 
Krank  (1888),  110  N.  Y.  488,  rev'g  46  Hun,  632;  People  v.  Christy  (1892), 
65  Hun,  352,  20  N.  Y.  Supp.  278,  8  N.  Y.  Cr.  483;  see  also  Blatchley  v. 
Moser,  15  Wend.  215;  People  v.  Church,  1  How.  Pr.  (N.  S.)  366,  citing  1 
Bish.  Crim.  Law  (7th  Ed.)  778;  City  of  Brooklyn  v.  Toynbee,  31  Barb,  282; 
Mayor  v  Hyatt,  3  E.  D.  Smith,  156;  Rogers  v.  Jones,  1  Wend,  261;  People  v. 
Stevens,  15  Wend.  341;  Mayor  v.  Allaire,  14  Ala.  404;  Huffsmith  v.  People, 
8  Colo.  175,  54  Am.  Eep.  550;  McRea  v.  Mayor,  59  Ga.  168,  27  Am.  Rep. 
390;  Robbing  v.  People,  95  111.  178;  Wragg  v.  Penn.  Township,  94  HI.  23; 
Waldo  V.  Wallace,  12  Ind.  584;  Shafer  v.  Mumma,  17  Md.  331;  State  v. 
Lee,  29  Minn.  445;  Brownsville  v.  Cook,  4  Neb.  105;  State  v.  Sly,  4  Oreg. 
278,  279;  State  v.  Bergman,  6  Oreg.  343;  State  v.  Williams,  11  S.  0.  292; 
State  V.  Hamilton,  3  Tex.  App.  643;  McLaughlin  v.  Stevens,  2  Cranch,  0.  C. 
149;  Howe  v.  Plainfield,  8  Vroom,  150;  Greenwood  V.  State,  6  Baxt.  567, 
32  Am.  Rep.  539;  Hughes  v.  People,  7  Crim.  L.  Mag.  280,  285,  note;  Com.  v. 
Triehey,  13  Allen,  559;  Com.  v.  McConnell,  11  Gray,  204;  Reg.  v.  Gilmore,  15 
Cox  Cr.  Cas.  85,  36  Eng.  Rep.  500. 

§  1939.  Mitigation  of  punishment  in  certain  cases. 

Where  it  appears,  at  the  time  of  passing  sentence  on  a  person 
convicted  that  he  has  already  paid  a  fine  or  suffea:«d  an  impriaon- 
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ment  for  the  act  of  which  he  stands  convicted,  under  an  order 
adjudging  it  a  contempt,  the  court,  passing  sentence,  may  mitigate 
the  punishment  to  be  imposed,  in  its  diacretion. 

Derivatloii.:     Penal  Code,  §  681. 

§  1940.  Punishment  for  felony  when  person  convicted  has 
been  previously  convicted  of  a  misdemeanor. 

A  person,  who,  having  been  convicted  within  this  state  of  a 
misdemeanor,  afterwards  oommits  and  is  convicted  of  a  felony, 
must  be  sentenced  to  imprisonment  for  the  longest  term  prescribed 
for  the  punishment  upon  a  first  conviction  for  the  felony. 

Derivation:     Penal  Code,  §  689. 

§  1941.  Punishment  for  second  offense  of  felony  or  petit 
larceny. 

A  person,  who,  after  having  been  convicted  within  this  state, 
of  a  felony,  or  an  attempt  to  commit  a  felony,  or  of  petit  larceny, 
or,  under  the  laws  of  any  other  state,  government,  or  country, 
of  a  crime  which,  if  committed  within  this  state,  would  be  a 
felony,  oommits  any  crime,  within  this  state,  is  punishable  upon 
conviction  of  such  second  offense,  as  follows: 

1.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  might  be  punished,  in  the  discretion  of  the  court,  by 
imprisonment  for  life,  he  must  be  sentenced  to  imprisonment  in  a 
state  prison  for  life; 

2.  If  the  subsequent  crime  is  such  that,  upon  a  first  conviction, 
the  offender  would  be  punishable  by  imprisonment  for  any  term 
less  than  his  natural  life,  then  such  person  must  be  sentenced  to 
imprisonment  for  a  term  not  less  than  the  longest  term,  nor  more 
than  twice  the  longest  term,  prescribed  upon  a  first  conviction. 

Derivation:     Penal  Code,  §  688. 

People  V.  Gibson  (1875),  5  Hun,  542;  People  v.  Raymond  (1884),  32  Hun, 
123,  96  N.  Y.  38;  People  v.  Cook  (1887),  45  Hun,  37;  People  v.  Price  (1888), 
6  N.  Y.  Cr.  141,  2  N.  Y.  Supp.  414;  People  v.  Price  (1889),  53  Hun,  185,  6 
N.  Y.  Supp.  833,  119  N.  Y.  650;  People  v.  Bosworth  (1892),  64  Hun,  72, 
19  N.  Y.  Supp.  114,  45  N.  Y.  St.  512;  People  v.  Sickles  (1898),  156  N.  Y. 
641,  13  N.  Y.  Cr.  277,  aff'g  26  App.  Div.  470,  50  N.  Y.  Supp.  377;  Kenny, 
People  ex  rel.  v.  Creamer  (1898),  23  Misc.  13,  49  N,  Y.  Supp.  1037,  30  App. 
Div.  624,  53  N.  Y.  Supp.  1111;  People  v.  Reilly  (1900),  49  App.  Div.  218, 
63  N.  Y.  Supp.  18,  14  N.  Y.  Cr.  4S8,  aff'g  164  N.  Y.  600;  People  v.  Johnston 
(1906),  112  App.  Div.  812,  99  N.  Y.  Supp.  561,  20  Grim.  Rep.  141,  see  alio 
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People  V.  Caesar,  1  Park.  648,  Parker,  J.;  People  v.  Stanley,  47  Cal.  113,  17 
Am.  Rep.  401;  Kelly  v.  People,  115  111.  583.  56  Am.  Rep.  184;  CThetworth  T. 
Com.    (Ky.),  12  Orim.  L.  Mag.  234. 

§  1942.  Punishment  for  fourth  conviction  of  felony. 

A  person  who,  after  having  been  three  times  convicted  within 
this  state,  of  felonies  or  attempts  to  commit  felonies,  or  under 
the  law  of  any  other  state,  government  or  country,  of  crimes 
which  if  committed  within  this  state  would  be  felonies,  commits 
a  felony  within  this  state,  shall  be  sentenced  upon  conviction  of 
such  fourth,  or  subsequent,  offense  to  imprisonment  in  a  state 
prison  for  the  term  of  his  natural  life,  but  after  serving  a  period 
of  time  equal  to  the  maximum  penalty  prescribed  for  the  offense 
of  which  he  is  convicted,  less  the  usual  commutation  for  good  con- 
duct, shall  become  subject  to  the  jurisdiction  of  the  board  of  com- 
missioners of  paroled  prisoners,  and  may  be  paroled  upon  such 
conditions  as  said  board  may  prescribe,  but  said  board  shall  not 
grant  an  absolute  discharge  to  such  prisoner. 

]}erlvation:     Penal  Code,  §  688a,  added  L.  1907,  ch.  046. 

People  V.  Fabian   (1908),  126  App.  Dir.  95. 

§  1943.   [Eenumbered  §  2461  by  L.  1909,  Ch.  524.     In  effeoc 
May    27,  1909,] 
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ABTICIiE  176. 

QUARANTINE. 

8H0TION  1060.  Violation  of  quarantine  laws  by  master  of  vessel. 

1961.  Giving  false  information;    permitting    person   to    land  befmr* 

visit  of  health  officers. 

1962.  Landing  from  vessel  before  visit  of  health  officers. 

1963.  Going  on  board  vessel  at  quarantine  grounds  without  leave. 

1964.  Violating  quarantine  regulations. 

§  1960.  Violation  of  quarantine  laws  by  master  of  vessel. 

A  master  of  a  vessel  subject  to  quarantine  or  visitation  by 
the  health  officer,  arriving  in  the  port  of  New  York,  vrho  refuses 
or  omits: 

1.  To  proceed  to  and  anchor  his  vessel  at  the  place  assigned  for 
quarantine,  at  the  time  of  his  arrival ;  or, 

2.  To  submit  his  vessel,  cargo  and  passengers,  to  the  examina- 
tion of  the  health  officer,  and  to  furnish  all  necessary  information 
to  enable  that  officer  to  determine  the  length  of  quarantine  and 
other  regulations  to  which  they  ought  respectively  to  be  subject ;  or, 

3.  To  remain  with  his  vessel  at  quarantine  during  the  period 
assigned  for  her  quarantine,  and  while  at  quarantine  to  comply 
with  the  directions  and  regula.tions  prescribed  by  law,  and  with 
such  as  any  of  the  officers  of  health,  by  virtue  of  the  authority 
given  to  them  by  law,  shall  prescribe  in  relation  to  his  vessel,  his 
cargo,  himself,  his  passengers  or  crew. 

Is  punishable  by  imprisonment  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  two  thousand  dollars,  or  both. 

DeriTatioii:     Penal  Code,  §  391. 

§  1961.  Giving  false  information;  permitting  person  to  land 
before  visit  of  health  officers. 

A  master  of  a  vessel  hailed  by  a  pilot,  who: 

1.  Gives  false  information  to  such  pilot,  relative  to  the  condi- 
tion of  his  vessel,  crew  or  passengers,  or  the  health  of  the  place 
or  places  from  whence  he  came,  or  refuses  to  give  such  informa- 
tion as  shall  be  lawfully  required;  or, 

2.  Lands  any  person  from  hia  veeeel,  or  permits  any  per9(«, 
•xoept  a  pilot,  to  come  on  board  of  hia  veesel,  or  unlades  or  tnuu* 
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ahipe  any  portion  of  his  cargo,  before  his  vessel  has  been  visited 
and  examined  by  the  health  officers ;  or, 

3.  Approaches  with  his  vessel  nearer  the  city  of  New  York 
than  the  place  of  quarantine  to  which  he  may  be  directed, 

Is  punishable  by  imprisonment  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  two  thousand  dollars,  or  by  both. 

DeriTationt    Penal  Uoae,  §  892. 

§  1962.  Landing  from  vessel  before  visit  of  health  officers. 

A  person,  who,  being  on  board  any  veesel  at  the  time  of  her 
arrival  at  the  port  of  New  York,  lands  from  such  vessel,  or  un- 
ladesj  or  tranaahips,  or  assists  in  unlading  or  transshipping  any 
portion  of  her  cargo,  before  such  vessel  has  been  visited  and  ex- 
amined by  the  health  officers,  is  punishable  by  imprisonment  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand  dol- 
lars, or  both. 

Derivation:     Penal  Code,  §  393. 

§  1963.  Going  on  board  vessel  at  qucirantine  grounds  with- 
out leave. 

A  person  who  goes  on  board  of,  or  haa  any  communication  or 
intercourse  with  any  vessel  at  quarantine,  or  with  any  of  the  crew 
or  passengers  of  such  veesel,  without  the  permission  of  the  health 
officer,  and  every  person  who,  without  such  authority,  enters  the 
quarantine  grounds  or  anchorage,  is  punishable  by  imprisonment 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  thousand 
dollars,  or  both;  and  in  addition  thereto  he  may  be  detained  at 
quarantine  so  long  as  the  health  officer  directs,  not  exceeding 
twenty  days.  And  in  case  such  person  shall  be  taken  sick  of 
any  infectious,  contagious  or  pestilential  disease,  during  such 
twenty  days,  he  may  be  detained  at  the  marine  hospital,  for  such 
further  time  as  the  health  officer  directs. 

DerlTation:     Penal  Code,  §  394. 

§  1964.  Violating  quarantine  regulations. 

A  person  who,  having  been  lawfully  ordered  by  a  health  officer 
to  be  detained  in  quarantine,  and  not  having  been  discharged, 
leaves  the  quarantine  grounds  or  anchorage,  or  wilfully  violates 
any  quarantine  law  or  regulation,  is  guilty  of  a  misdemeanor. 

Derivatlem:    Penal  Coda,  f  395. 
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ARTICLE  178. 

RAIUIOADS. 

SMnoir  1980.  Unlawful  acts  of  and  neglect  of  duty  by  railroad  officials. 

1981.  Misconduct    of    public    service    commissioners    and    their    em- 

ployees. 

1982.  Person  unable  to  read  not  to  act  or  be  employed  as  engineer; 

telegraph  operators. 

1983.  Misconduct  of  officials  or  employees  on  elevated  railroads. 

1984.  Intoxication  or  other  misconduct  of  railroad  or  steamboat  em- 

ployees. 
1986.  Ringing  bells  and  blowing  whistles  at  crossings;   obstructing 
highways.    • 

1986.  Placing  passenger  cars  in  front  of  other  cars. 

1987.  Platforms  and  heating  apparatus  of  passenger  cars. 

1988.  Guard  posts;  automatic  couplers. 

1989.  Inciting  railroad  employees  not  to  wear  uniform;  unauthorized 

wearing  of  uniform. 

1990.  Biding  on  freight  trains;  boarding  cars  in  motion;  obstructing 

passage  of  car. 

1991.  Injuring    railroad    property    and    appurtenances;    obstructing 

tracks. 

§  1980.  Unlawful  acts  of  and  neglect  of  duty  by  railroad 
officials. 

An  officer,  agent,  attorney  or  employee  of  a  railroad  corpora- 
tion, who: 

1.  Offers  a  place,  appointment,  position  or  any  other  considera- 
tion to  a  public  service  commissioner  or  to  a  secretary,  derk, 
agent,  employee  or  expeirt  employed  by  the  public  service  com- 
missions; or, 

2.  After  due  notice,  neglects  op  refuses  to  make  or  furnish  any 
statement  or  report  lawfully  required  by  the  public  service  com- 
missions, or  wilfully  hinders,  delays  or  obstructs  such  oommis- 
aioners  in  the  discharge  of  their  official  duties, 

Is  guilty  of  a  misdemeanor. 

Derlvatian:  Penal  Code,  §  416,  as  amended  L.  1898,  «h.  602;  L.  ISOt, 
eh.  692. 

Vajot,  ate.  r.  Starin  (1887),  106  N.  T.  1. 

401 


§§  1981-1983]  EAILROADS  [Art.  178 

§  1981.  Misconduct  of  public  service  commissioners  and  their 
employees. 

Any  public  service  commissioner,  or  any  secretary,  clerk,  agent, 
expert  or  other  person  employed  by  the  public  service  commissions, 
who: 

1.  Directly  or  indirectly  solicits  or  requests  from  or  recomrnends  to 
any  railroad  corporation,  or  to  any  officer,  attorney  or  agent  thereof, 
the  appointment  of  any  person  to  any  place  or  position ;   or, 

2.  Accepts,  receives  or  requests,  either  for  himself  or  for  any  other 
person,  any  pass,  gift  or  gratuity  from  any  railroad  corporation ;  or, 

3.  Secretly  reveals  to  any  railroad  corporation,  or  to  any  officer, 
member,  or  employee  thereof,  any  information  gained  by  him  from 
any  other  railroad  corporation. 

Is  guilty  of  a  misdemeanor. 

Derivation:    Penal  Code,  §  417,  as  amended  L.  1892,  ch.  692. 

§  1982.  Illiterate  employees;   telegraph  operators. 

It  shall  be  a  misdemeanor  for  any  person,  firm  or  corporation  en- 
gaged in  the  operation  of  a  railroad  within  this  state,  whereon  steam 
or  electricity  is  used  as  a  motive  power,  to  employ  in  or  about  the 
operation  of  any  engine,  train  or  trains  any  engineer,  assistant  engi- 
neer, fireman,  engine  foreman,  hostler,  trainman  or  flagman  who  is 
unable  to  read  the  time  tables  of  such  railroad  and  ordinary  hand- 
writing in  the  English  language  or  unable  to  spealc,  hear  and  under- 
stand the  English  language,  or  to  see  and  understand  the  signals 
required  by  the  book  of  rules  governing  the  operations  of  the  engines 
and  trains  on  such  railroad ;  or  for  any  person,  firm  or  corporation  in 
his  own  behalf,  or  in  the  behalf  of  any  other  person  or  corporation, 
knowingly  to  employ  or  use  a  person  so  unable  to  read,  speak,  hear  and 
understand  the  English  language,  or  to  see  and  understand  the  signals 
aforesaid  as  such  engineer,  assistant  engineer,  fireman,  engine  fore- 
man, hostler,  trainman  or  flagman;  or  to  employ  a  person  as  a  tele- 
graph operator  who  is  under  the  age  of  eighteen  years,  or  who  has 
less  than  one  year's  experience  in  telegraphing,  to  receive  or  transmit 
a  telegraphic  message  or  train  order  for  the  movement  of  trains ;  pro- 
vided, however,  that  this  section  shall  not  apply  to  flagman  at  street 
or  highway  crossings.  (Amended  by  L.  1916,  ch.  434,  in  effect  Sept. 
1,  1916.) 

DeriTation:  Penal  Code,  §  418,  aa  amended  L.  1892,  ch.  692;  L.  1895, 
ch.  892. 

§  1983.  Misconduct  of  officials  or  employees  on  elevated  rail- 
roads. 

Any  conductor,  brakeman,  or  other  agent  or  employee  of  an  elevated 
railroad,  who : 

1.  Starts  any  train  or  car  of  such  railroad,  or  gives  any  signal 
or  order  to  any  engineer  or  other  person  to  start  any  such  train 
or  car,  before  every  passenger  therein  who  manifests  an  intention 
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to  depart  therefrom  by  arising,  or  moving  toward  the  exit  thereof, 
has  departed  therefrom;  or  before  every  passenger  on  the  plat- 
form or  station  at  which  the  train  has  stopped,  who  manifests  a 
desire  to  enter  the  train,  has  actually  boarded  or  entered  the  same, 
unless  due  notice  is  given  by  an  authorized  employee  of  such  rail- 
road that  the  train  is  full,  and  that  no  more  passengers  can  then 
be  received;  or, 

2.  Obstructs  the  lawful  ingress  or  egress  of  a  passenger  to  or 
from  any  such  car;  or, 

3.  Opens  a  platform  gate  of  any  such  car  while  the  train  is  in 
motion,  or  starts  such  train  before  such  gate  is  firmly  closed. 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  419,  as  amended  L.  1892,  ch.  692. 

§  1984.  Intoxication  or  other  misconduct  of  railroad  or 
steamboat  employees. 

1.  Any  person  who,  being  employed  upon  any  railway  as  engi- 
neer, conductor,  baggage  master,  brakeman,  switch-tender,  fire- 
man, bridge-tender,  flagman,  signal  man,  or  having  charge  of 
stations,  starting,  regulating  or  running  trains  upon  a  railroad,  or, 
being  employed  as  capiain,  engineer  or  other  officer  of  a  vessel 
propelled  by  steam,  is  intoxicated  while  engaged  in  the  discharge 
of  any  such  duties;  or, 

2.  An  engineer,  conductor,  brakeman,  switch-tender,  or  other 
officer,  agent  or  employee  of  any  railroad  corporation,  who  wil- 
fully violates  or  omits  his  duty  as  such  officer,  agent  or  employee, 
by  which  human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed. 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  420,  as  amended  L.  1892,  ch.  692. 

§  1985.  Ringing  bells  and  blowing  whistles  at  crossings;  ob- 
structing highways. 

A  person  acting  as  engineer,  driving  a  locomotive  on  any  rail- 
way in  this  state,  who  fails  to  ring  the  bell,  or  sound  the  whistle, 
upon  such  locomotive,  or  cause  the  same  to  be  rung  or  sounded, 
at  least  eighty  rods  from  any  place  where  such  railway  crosses 
a  traveled  road  or  street  on  the  same  level,  except  in  cities,  or 
to  continue  the  ringing  of  such  bell  or  sounding  such  whistle  at 
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intervals,  until  such  locomotive  and  the  train  to  which  the  loco- 
motive is  attached  shall  have  completely  crossed  such  road  or 
street,  or  any  officer  or  employee  of  a  corporation  in  charge  of 
a  locomotive,  train  or  car,  who  shall  wilfully  obstruct,  or  cause 
to  be  obstructed,  any  farm  or  highway  crossing  with  any  loco- 
motive, train  or  car  for  a  longer  period  than  five  consecutive 
minutes,  is  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  421,  as  amended  L.  1891,  ch.  358;  L.  1900^ 
eh.  759. 

Vandewater  v.  Railroad  Co.  (1892),  135  N.  Y.  583,  rev'g  63  Hun,  186,  17 
N.  Y.  Supp.  652;  Petrie  v.  Railroad  Co.  (1892),  66  Hun,  287,  21  N.  Y.  Supp. 
159;  Phillips  v.  Railroad  Co.  (1895),  84  Hun,  415,  32  N.  Y.  Supp.  299; 
Laible  v.  Railroad  Co.  (1897),  13  App.  Div.  674,  43  N.  Y.  Supp.  1003;  Petrie 
▼.  Railroad  Co.  (1901),  63  App.  Div.  473,  71  N.  Y.  Supp.  866;  Henavie  t. 
Railroad  Co.  (1901),  166  N.  Y.  284,  rev'g  44  App.  Div.  641,  60  N.  Y.  Supp. 
752;  Rich  v.  Pennsylvania  R.  R.  Co.  (1906),  112  App.  Div.  821,  98  N.  Y. 
Supp.  678;  Bums  v.  D.  &  H.  Co.  (1906),  110  App.  Div.  595,  96  N.  Y.  Supp. 
509;  Kurt  v.  Lake  Shore,  etc.  R.  Co.   (1908),  127  App.  Div.  842. 

§  1986.  Placing  passenger  cars  in  front  of  other  cars. 

A  person  being  an  officer  or  employee  of  a  railway  company, 
who  knowingly  places,  directs,  or  suffers  a  freight,  lumber, 
merchandise  or  oil  car  to  be  placed  in  rear  of  a  car  used  for  the  con- 
veyance of  passengers  in  a  railway  train  is  guilty  of  a  misde- 
meanor. 

Derivation:     Penal  Code,  §  422,  as  amended  L.  1889,  ch.  267. 

Bushby  v.  Railroad  Co.  (1887),  107  N.  Y.  374,  aflF'g  37  Hun,  104. 

§  1987.  Platforms  and  heating  apparatus  of  passenger  cars. 

A  railroad  corporation,  or  any  officer  or  director  thereof  hav- 
ing charge  of  its  railroad,  or  any  person  managing  a  railroad  in 
this  state,  or  any  person  or  corporation  running  passenger  cars 
upon  a  railroad  into  or  through  this  state,  who: 

1.  Fails  to  have  the  platforms  or  ends  of  the  passenger  cars  run 
upon  such  railroad  constructed  in  such  manner  as  will  prevent  pas- 
sengers falling  between  the  cars  while  in  motion ;  or, 

2.  Except  temporarily,  in  case  of  accident  or  emergency,  heats 
any  passenger  car,  while  in  motion,  on  any  such  railroad  more 
that  fifty  miles  in  length,  except  a  narrow-gauge  railroad  which 
runs  only  mixed  trains,  between  October  fifteenth  and  May  first, 
by  any  stove  or  furnace  inside  of  or  suspended  from  such  car, 
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except  stoves  of  a  pattern  and  kind  approved  by  the  public  ser- 
vice commissions  for  cooking  purposes  in  dining-room  cars,  and 
except  within  the  extended  time  allowed  by  the  public  service  com- 
missions, in  pursuance  of  law,  for  introducing  other  heating 
apparatus, 

Is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  423,  as  amended  L.  1892,  ch.  692. 

§  1988.  Guard  posts ;  automatic  couplers. 

All  corporations  and  persons  other  than  employees,  operating 
any  steam  railroad  in  this  state : 

1.  Failing  to  cause  guard  posts  to  be  placed  in  prolongation 
of  the  line  of  bridge  trusses  upon  such  railroad,  so  that  in  ease  of 
derailment,  the  posts  and  not  the  trusses  shall  receive  the  blow  of 
the  derailed  locomotive  or  car,  or  in  lieu  thereof  failing  to  cause 
guard  rails  to  be  placed  within  the  running  rails  of  its  track,  or 
such  other  safeguard  as  the  public  service  commission  shall  order, 
for  the  same  purpose ;  or, 

2.  Failing  to  equip  all  of  their  own  freight  cars,  run  and  used 
in  freight  or  other  trains  on  such  railroad,  with  automatic  self- 
couplers,  or  running  or  operating  on  such  railroad  any  freight  car 
belonging  to  any  such  person  or  corporation,  without  having  the 
same  equipped,  except  in  case  of  accident  or  other  emergency, 
with  auitomatic  self-couplers,  and  except  within  the  extended  time 
allowed  by  the  public  service  commission,  in  pursuance  of  law, 
for  ©quipping  such  car  with  such  couplers,  is  guilty  of  a  misde- 
meanor, punishable  by  a  fine  of  five  hundred  dollars  for  each 
offense.     (Amended  by  L.  1913,  ch.  398,  in  effect  Sept.  1,  1913.) 

DeriTation:  Penal  Code,  §  424,  as  amended  L.  1892,  ch.  692;  L.  1896, 
ch.  664. 

Cleary  v.  Long  Island  R.  Co.  (1900),  54  App.  Dlv.  284,  66  N.  Y.  Supp.  568, 

§  1989.  Inciting  railroad  employees  not  to  wear  uniform;  un- 
authorized wearing  of  uniform. 

A  person  who : 

1.  Advises  or  induces  any  one,  being  an  officer,  agent  or  em- 
ployee of  a  railway  company,  to  leave  the  service  of  such  com- 
pany, because  it  requires  a  uniform  to  be  worn  b  ysuch  officer, 
agent  or  employee,  or  to  refuse  to  wear  such  uniform,  or  any  part 
thereof;  or, 

2.  Uses  any  inducement  with  a  person  employed  by  a  railway 
company  to  go  into  the  service  or  employment  of  any  other  rail- 
■way  company,  because  a  uniform  is  required  to  be  worn ;  or, 
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3.  Wears  the  uniform  designated  by  a  railway  company  with- 
out authority, 

Is  gxiilty  of  a  misdemeanor. 
Derivation:    Penal  Ciode,  §  425. 

§  1990.  Riding  on  railway  cars;  boarding  cars  in  motion; 
obstructing  passage  of  car;  trespassing  upon  railway  tracks. 

1.  A  person  who  rides  on  any  engine  or  any  passenger  car,  bag- 
gage car,  express  car,  freight  car,  wood  car  or  any  other  car  of  any 
railway  company,  without  authority  or  permission  of  the  proper 
officers  of  the  company  or  of  the  person  in  charge  of  said  car  or 
engine ;  or,  with  intention  of  not  paying  therefor ;  or, 

2.  Who  gets  on  any  car  or  train  while  in  motion,  for  the  pur- 
pose of  obtaining  transportation  thereon  as  a  passenger ;  or, 

3.  Who  wilfully  obstructs,  hinders  or  delays  the  passage  of  any 
car  lawfully  running  upon  any  steam,  or  horse,  or  street  rail- 
way ;  or, 

4.  Who,  not  being  connected  with  or  employed  upon  the  railroad 
shall  walk  upon  or  along  any  railroad  track  or  tracks,  or  right  of 
way,  except  where  and  when  necessary  to  cross  the  track  or  tracks 
or  right  of  way  where  they  shall  be  laid  across  or  along  the  streets 
or  highways, 

Is  guilty  of  a  misdemeanor  and  punishable  by  a  fine  of  not  less 
than  one  dollar,  nor  more  than  five  dollars.  (Amended  by  L.  1917, 
ch.  350,  in  effect  Sept.  1,  1917.) 

Derivation:    Penal  Code,  §  426,  as  amended  L.  1890,  eh.  458. 

People  ex  rel.  Gunn  v.  Webster  (1894),  75  Hun,  278,  26  N.  Y.  Supp.  1007; 
Barrett  v.  Railroad  Co.  (1898),  157  N.  Y.  667,  rev'g  92  Hun,  606,  36  N.  Y. 
Supp.  1121;  Kolzem  v.  Railroad  Co.  (1892),  1  Misc.  148,  20  N.  Y.  Supp. 
700;  Sharp  v.  Erie  Railroad  Co.  (1904),  90  App.  Div.  504,  85  N.  Y.  Supp. 
553;  East  v.  Brooklyn  Heights  Railroad  Co.  (1906),  115  App.  Div.  685,  101 
N,  Y.  Supp.  364. 

§  1991.  Injuring  railroad  property  and  appurtenances;  ob- 
structing tracks. 

A  person  who  wilfully : 

1.  Displaces,  loosens,  removes,  injures  or  destroys  any  rail, 
sleeper,  switch,  bridge,  viaduct,  culvert,  embankment  or  structure 
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or  any  part  thereof,  attached,  appertaining  to  or  connected  with 
any  railway,  or  by  any  other  means  attempts  to  wreck,  destroy,  or 
so  damage  any  car,  tender,  locomotive  or  railway  train  or  part 
thereof,  while  moving  or  standing  upon  any  railway  track  in  this 
state,  as  to  render  such  car,  tender,  locomotive  or  railway  train 
wholly  or  partially  unfitted  for  its  ordinary  use,  whether  operated 
by  steam,  electricity  or  other  motive  power ;  or, 

2.  Places  any  obstruction  upon  the  track  of  any  such  railway; 
or, 

3.  Wilfully  destroys  or  breaks  any  guard  erected  or  maintained 
by  a  railroad  corporation  as  a  warning  signal  for  the  protection  of 
its  employees ;  or, 

4.  WilfiiUy  discharges  a  loaded  fire-arm,  or  projects,  or  throws 
a  stone  or  other  missile  at  a  railway  train,  or  at  a  locomotive,  ear 
or  vehicle  standing  or  moving  upon  a  railway ;  or, 

5.  Wilfully  displaces,  removes,  cuts,  injures  or  destroys  any 
wire,  insulator,  pole,  dynamo,  motor,  locomotive,  or  any  part 
thereof,  attached,  appertaining  to  or  connected  with  any  railway 
operated  by  electricity,  or  wilfully  interferes  with  or  interrupts 
any  motive  power  used  in  running  such  road,  or  wilfully  places 
any  obstruction  upon  the  track  of  such  railroad,  or  wilfully  dis- 
charges a  loaded  fire-arm,  or  projects  or  throws  a  stone  or  any  other 
missile  at  such  railway  train  or  locomotive,  car  or  vehicle,  standing 
or  moving  upon  such  railway ;  or, 

6.  Removes  a  journal  brass  from  a  car  while  standing  upon  any 
railroad  track  in  this  state,  without  authority  from  some  person 
who  has  a  right  to  give  such  authority. 

Is  punishable  as  follows:  First.  If  thereby  the  safety  of  any 
person  is  endangered,  by  imprisonment  for  not  more  than  twenty 
years.  Second.  In  every  other  case  by  imprisonment  for  not  more 
than  five  years. 

Derivation:  Penal  Code,  §  635,  as  amended  L.  1890,  ch.  280;  L.  1892, 
eh.  692;  L.  1895,  oh.  726;  L.  1897,  ch.  183. 


407 


2010]  RAPE  [Art.  18Q 


ARTICLE  180. 

BAPE. 

Sbction  2010.  Rape  defined. 

2011.  Penetration  sufficient. 

2012.  When  physical  ability  must  be  proved. 

2013.  No  conviction  for  rape  on  unsupported  tegtimony. 

§  2010.  Rape  defined. 

A  peiTson  who  perpetrates  an  act  of  sexual  intercourse  with  a 
female  not  his  wife,  against  her  will  or  without  her  consent ;  or, 

1.  When  through  idiocy,  inabecility  or  any  unsoundness  of 
mind,  either  temporary  or  permanent,  she  is  incapable  of  giving 
consent,  or,  by  reason  of  mental  or  physical  weakness,  or  imma- 
turity, or  any  bodily  ailment^  she  does  not  offer  resistance;  or, 
,     2.  When  her  resistance  is  forcibly  overcome;  or, 

3.  When  her  resistance  is  prevented  by  fear  of  immediate  and 
great  bodily  harm,  which  she  has  reasonable  cause  to  believe  will 
be  inflicted  upon  her;  or, 

4.  When  her  resistance  is  prevented  by  stupor,  or  weakness  of 
mind  produced  by  an  intoxicating,  or  narcotic,  or  anaesthetic 
agent;  or,  when  she  is  known  by  the  defendant  to  be  in  such  state 
of  stupor  or  weakness  of  mind  from  any  cause;  or, 

5.  When  she  is,  at  the  time,  unconscious  of  the  nature  of  the 
act,  and  this  is  known  to  the  defendant ;  or  when  she  is  in  the  cus- 
tody of  the  law,  or  of  any  ofEoer  thereof,  or  in  any  place  of  lawful 
detention,  temporary  or  permanent, 

Is  guilty  of  rape  in  the  first  degree  and  punishable  by  imprison- 
ment for  not  more  than  twenty  years. 

A  person  who  perpetrates  an  act  of  sexual  intercourse  with  a 
female,  not  his  wife,  under  the  age  of  eighteen  years,  under  cir- 
cumstances not  amounting  to  rape  in  the  first  degree,  is  guilty  of 
rape  in  the  second  degree,  and  punishable  with  imprisonment  for 
not  more  than  ten  years. 

Derlvatien:  Penal  Code,  S  278,  as  amended  L.  1882,  ch.  384;  L.  1887, 
ch.  693;  L.  1892,  ch.  325;  L.  189S,  ch.  460. 

Dean  v.  Raplee  (1895),  145  N.  Y.  319,  aff'g  76  Hun,  389,  27  N.  Y.  Supp. 
438;  People  v.  Nelson  (1897),  153. N.  Y.  90,  12  N.  Y.  Cr.  368,  reVg  91  Hun, 
6S6,  36  N.  Y.  Supp.  1130;  People  v.  Hosier  (1902),  73  App.  Div.  6,  9,  78  N. 
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T.  Supp.  65;  People  v.  GwMi  (1906),  108  App.  Div.  7»,  84,  92  N.  Y.  Suj^, 
SOS,  19  Crim.  Rep.  318. 

Snbd.  1. — State  v.  Atherton,  68  Iowa,  189;  Homback  t.  State,  36  Ohio 
St.  277,  35  Am.  Rep.  608;  Queen  v.  Barratt,  L.  R.,  2  Cr.  Ca«.  Rea.  81,  7 
Eng.  Rep.  320;  Bloodworth  t.  State,  6  Baxt.  614,  32  Am.  Rep.  546;  State  t. 
Crow,  10  West.  L.  Jour.  601. 

Snbd.  2.— People  v.  Dohriug  (1874),  69  N.  Y.  374,  17  Am.  Rep.  349; 
People  V.  Draper  (1882),  28  Hun,  1,  1  If.  Y.  Cr.  138;  People  v.  Bowles 
(1884),  3  N.  Y.  Cr.  447;  People  v.  Clemons  (1885).  37  Hun,  581,  3  N.  Y. 
Cr.  565;  People  v.  Connor  (1891),  126  N.  Y.  278;  People  v.  Burns  (1902), 
73  App.  Div.  613,  76  N.  Y.  Supp.  1022,  19  Am.  L.  Rev.  857;  see  also  Gongle- 
man  v.  People,  3  Park,  15;  People  v.  Monnais,  17  Abb.  346;  Don  Moran  v.- 
People,  26  Mich,  356,  12  Am.  Rep.  283;  Oleson  v.  State,  11  Nebr.  276,  38  Am. 
Rep.  366;  State  v.  Johnson,  67  N.  C.  55;  Williams  v.  State,  1  Tex.  Ct.  App. 
90,  28  Am.  Rep.  399;  Whitaker  v.  State,  60  Wis.  618,  36  Am.  Rep.  856;  Smith 
V.  Fingar,  1  Alb.  L.  101;  Reg.  v.  Hallett,  9  C.  4  P.  748;  Reg.  v.  Fletcher,  8 
Cox  C.  C.  131;  Reg.  v.  Dee,  15  Cox.  Cr.  579,  36  Eng.  Rep.  615,  6  Crim.  L. 
Mag.  220;  Com.  v.  Fogerty,  8  Gray,  489. 

'     Snbd.  ,3.— Reg.  v.  Fletcher,  L.  R.,  1  Cr.  Cas.  Res.  391,  19  Cox  Cr.  Caa.  248, 
2  Bish.  Crim.  Law  (6th  Ed.) 

Snbd.  4. — People  v.  Quinji,  50  Barb.  128;  Com.  v.  Burke,  105  Mass.  376, 
7  Am.  Rep.  631;  Reg.  v.  Young,  14  Cox  Cr.  Cas.  114,  28  Eng.  Rep.  548;  Reg. 
V.  Mayers,  12  Cox.  Cr.  Cas.  311,  4  Eng.  Rep.  559. 

Snbd.  5.— Baccio  v.  People  (1869),  41  N.  Y.  265;  Higgins  v.  People 
(1874),  58  N.  Y.  377,  aff'g  1  Hun,  317;  Woods  v.  People  (1874),  55  N.  Y. 
515,  14  Am.  Rep.  309,  rev'g  1  Th.  &  C.  610;  Singer  v.  People  (1878),  13  Hun, 
418,  aff'd  75  N.  Y.  608;  People  v.  Bowles  (1884),  3  N.  Y.  Cr.  447;  People 
V.  Clemons  (1885^,  3  N.  Y.  Cr.  570;  People  v.  Crowley  (1886),  102  N.  Y. 
234;  People  v.  Stott  (1886),  5  N.  Y.  Cr.  61;  People  v.  O'SuUivan 
(1887),  104  N.  Y.  481,  58  Am.  Rep.  530,  citing  Whart.  Crim. 
Ev.  35,  46,  49;  People  v.  Sharp  (1887),  107  N.  Y.  427,  rev'g 
45  Hun,  460;  People  v.  Patterson  (1888),  50  Hun,  44,  2  N.  Y.  Supp.  376; 
People  V.  Maxon  (1890),  57  Hun,  367,  10  N.  Y.  Supp.  593;  Zopfit  v.  Smith 
(1890),  55  Hun,  547,  8  N.  Y.  Supp.  870;  People  v.  Flaherty  (1894),  79  Hun, 
48,  29  N.  Y.  Supp.  641,  9  N.  Y.  Cr.  253,  aff'd  145  N.  Y.  597;  People  v.  Grauer 
(1896),  12  App.  Div.  465,  42  N.  Y.  Supp.  721;  People  v.  Nelson  (1897),  153 
N.  Y.  90,  12  N.  Y.  Cr.  368,  rev'g  91  Hun,  635,  36  N.  Y.  Supp.  1130;  People 
V.  Freeman  (1898),  25  App.  Div.  583,  50  N.  Y.  Supp.  984;  People  v.  Flaherty 
(1900),  162  N.  Y.  532,  rev'g  27  App.  Div.  536,  50  N.  Y.  Supp.  574;  People 
V.  Ragone  (1900),  54  App  Div.  498,  67  N.  Y.  Supp.  23;  People  v.  Dickerson 
(1901),  58  App.  Div.  202,  68  N.  Y.  Supp.  715,  16  N.  Y.  Cr.  365;  People  v. 
Garner  (1901),  64  App.  Div.  410,  72  N.  Y.  Supp.  66,  aff'd  165  N.  Y.  585; 
People  v.  Hosier  (1902),  73  App.  Div.  9,  76  N.  Y.  Supp.  65,  16  N.  Y.  Cr. 
541;  People  v.  Estell  (1905),  106  App.  Div.  517,  94  N.  Y.  Supp.  748;  see 
also  People  v.  Abbott,  19  Wend.  192;  People  v.  Aldrich,  11  N.  Y.  Supp.  464; 
Brown  v.  People,  7  How.  171;  Conkey  v.  People,  1  Abb.  Dec.  418,  5  Park. 
31;  Crossman  v.  Bradley,  53  Barb.  125;  Hays  v.  People,  1  Hill,  361;  People 
V.  Jackson,  3  Park  391;  People  v.  McGee,  1  Den.  19;  People  v.  Stamford,  2 
Wheel.  Cr.  Cas.  162;   Woodiu  v.  People,  1  Park.  464;   Lawson  t.  State,  20 
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Ala.  65,  66  Am.  Dec.  182;  Barnes  v.  State,  88  Ala.  204,  16  Am.  St.  Rep. 
48;  DawBon  v.  State,  29  Ark.  116;  People  v.  Benson,  6  Cal,  221;  People  v. 
Mayes,  66  Cal.  597,  56  Am.  Rep.  126;  State  v.  Kinney,  44  Conn.  153,  26  Am. 
Rep.  436;  see  also  80  Am.  Dec.  371,  note;  Stephen  v.  State,  11  Ga.  226; 
State  V.  Walters,  45  Iowa,  389;  Sherwin  v.  People,  69  111.  55;  State  v.  Rob- 
inson, 38  La.  Ann.  618,  58  Am.  Rep.  201;  State  v.  Tilman,  30  La.  Ann.  1249, 
31  Am.  Rep.  236;  Com.  v.  Roosnell,  143  Mass.  32;  Com.  v.  Murphy,  165 
Mass.  66,  30  L.  R.  A.  735;  Com.  v.  Nichols,  114  Mass.  285;  Shart- 
zer  V.  State,  63  Md.  149,  52  Am.  Rep.  501;  Strang  v.  People, 
24  Mich.  1;  State  v.  Vandnais,  31  Minn.  382;  State  v.  Patterson,  88 
Mo.  88,  57  Am.  Rep.  374;  State  v.  Way,  5  Nebr.  287;  Oleson  v.  State,  11 
Nebr.  276,  38  Am.  Rep.  366;  State  v.  Murray,  63  N.  C.  31;  State  v.  Knapp, 
45  N.  H.  156;  State  v.  Marvin,  35  N.  H.  22;  State  v.  Wal- 
lace, 9  N.  H.  515;  Clivir  v.  State,  45  N.  J.  L.  46;  O'Meara  v. 
State,  17  Ohio  St.  515;  Moore  v.  State,  17  Ohio,  521;  Hornbeck  v.  State,  35 
Ohio  St.  277,  35  Am.  Rep.  608;  Sharp  v.  State,  15  Tex.  App.  171;  State  v. 
Reed,  39  Vt.  417;  Hardtke  v.  State,  67  Wis.  552;  Reg.  v.  Connelly,  26  Upp. 
Can.  Q.  B.  323;  Reg.  v.  Reajrden,  4  F.  &  F.  76;  Reg.  v.  Jones,  4  Law  Rep. 
154;  Rex.  V.  Chambers,  3  Cox  Cr.  Cas.  92;  Williams  v.  State,  8  Humphr. 
585;  Com.  v.  Lahey,  14  Gray,  92;  Com.  v.  Merriam,  14  Pick.  518;  Benstine 
V.  State,  2  Lea,  169,  31  Am.  Rep.  593;  Reg.  v.  Wood,  14  Cox  Cr.  Caa.  46, 
20  Eng.  Rep.  393;  Reg.  v.  Langfield,  58  Law  Times  (Folio)  127;  Reg.  v. 
Riley,  18  Q.  B.  Div.  481,  38  Eng.  R«p.  537;  Titus  v.  State,  7  Baxt.  132; 
Com.  V.  Regan,  105  Mass.  593;  State  v.  Turner,  1  Houst.  76;  Reg.  v.  Holmes, 
L.  R.,  1  Cr.  Cas.  Res.  334,  12  Cox.  Cr.  Cas.  137,  1  Eng.  Rep.  226. 

§  2011.  Penetration  sufficient. 

Any  sexual  penetration,  however  slight,  is  sufficient  to  com- 
plete the  crime. 

Derivation:     Penal  Code,  {  280. 

People  V.  Crowley  (1886),  102  N.  Y.  237,  4  N.  Y.  Cr.  168;  People  v. 
Tench  (1901),  167  N.  Y.  520,  reVg  59  A.  D.  627;  People  T.  Estell  (1905), 
106  App.  Div.  516,  618,  94  N.  Y.  Supp.  748;  see  also  Brown  v.  State,  76  Ga. 
623;  Taylor  v.. State,  111  Ind.  279;  Reg.  v.  Hughes,  9  C.  *  P.  752. 

§  12012.  When  physical  ability  must  be  proved. 

No  conviction  for  rape  can  be  had  against  one  who  was  under 
the  age  of  fourteen  years,  at  the  time  of  the  act  alleged,  unless 
his  physical  ability  to  accomplish  penetration  is  proved  as  an  in- 
dependent fact,  beyond  a  reasonable  doubt. 

DerlTatiam:     Penal  Code,  {  279. 

People  T.  Oroucher,  2  Wheel.  Cr.  Cas.  42;  People  v.  Randolph,  2  Park.  174, 
813;  Williams  v.  State,  14  Ohio,  222,  46  Am.  Dec.  536;  Hitabiddle  T.  State, 
36  Ohio  St.  62,  86  Am.  Rep.  696;  Foster  T.  Com.,  96  V».  806,  42  L.  R.  A. 
0BO;  Wagoner  r.  Stats,  6  Lea.  362,  40  Am.  Rep.  86. 
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§  2013.  No  conviction  for  rape  on  unsupported  testimony. 

'No  conviction  can  be  had  for  rape  or  defilement  upon  the 
testimony  of  the  female  defiled,  unsupported  by  other  evidence. 

Derivation:     Penal  Code,  §  283,  as  amended  L.  1886,  ch.  663. 

Kenyon  v.  People  (1863),  26  N.  Y.  203;  People  v.  Plath  (1885),  100  N. 
Y.  690,  4  N.  Y.  Cr.  53;  People  v.  Powell  (1886),  4  N.  Y.  Cr.  586; 
People  V.  Stott  (1886),  5  N.  Y.  Cr.  61;  People  v.  Crowley  (1886),  102 
N.  Y.  234;  People  v.  O'Sullivan  (1887),  104  N.  Y.  481;  People  v.  Kearney 
N.  Y.  481;  People  v.  O'Sullivan  (1887),  104  N.  Y.  481;  People  v.  Kearney 
(1888),  110  N.  Y.  188,  rev'g  47  Hun,  129;  People  v.  Terwilliger  (1893),  74 
Hun,  310,  26  N.  Y.  Supp.  674;  People  v.  Flaherty  (1894),  79  Hun,  48,  29 
N.  Y.  Supp.  641,  9  N.  Y.  Cr.  253,  afif'd  145  N.  Y.  597;  People  v.  Grauer 
(1896),  12  App.  Div.  464,  42  N.  Y.  Supp.  721;  People  v.  Flaherty  (1898), 
27  App.  Div.  535,  50  N.  Y.  Supp.  574,  conviction  reversed,  152  N.  Y.  540; 
People  v.  Page  (1900),  162  N.  Y.  272,  14  N.  Y.  Cr.  517,  rev'g  20  App.  Div. 
637,  47  N.  Y.  Supp.  1145;  People  v.  Butler  (1900),  55  App.  Div.  361,  66 
N.  Y.  Supp.  851,  15  N.  Y.  Cr.  207.;  People  v.  Panyko  (1902),  71  App.  Div. 
324,  75  N.  Y.  Supp.  945,  16  ST.  Y.  Cr.  438;  People  v.  Miller  (1902),  70  App. 
Div.  592,  75  N.  Y.  Supp.  655,  16  N.  Y.  Cr.  396;  People  v.  Swasey  (1902),  77 
App.  Div.  18S,  78  N.  Y.  Supp.  1103,  17  N.  Y.  Cr.  138;  People  v.  Haischer 
(1903),  81  App.  Div.  559,  81  N.  Y.  Supp.  79,  17  N.  Y.  Cr.  287;  People  v. 
Green  (1905),  103  App.  Div.  79,  92  N.  Y.  Supp.  508;  People  v.  Biglizen 
(1906),  112  App.  Div.  225,  98  N.  Y.  Supp.  361;  People  v.  Smith  (1906), 
114  App.  Div.  513,  100  N.  Y.  Supp.  259;  see  also  People  v.  Brandt,  14  N. 
Y.  St.  419,  aff'd  110  N.  Y.  647;  Conkey  v.  People,  1  Abb.  Dee.  418;  Crandall 
V.  People,  2  Lans.  309;  People  v.  CuUen,  6  N.  Y.  Supp.  886;  People  v.  Kir- 
wan,  22  K.  Y.  Supp.  160;  Feopl*  v.  Horrig,  12  N.  Y.  Supp.  492,  86  N.  Y. 
St.  942;   Woodin  t.  Paopl*,  1  Park,  464. 
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ARTICLE  182. 

REAI.  PROFEBTT. 

SnnoN  2030.  Contraots  in  relation  to  Indian  lands. 

2031.  Buying  lands  in  suit  of  person  not  in  possession. 

2032.  Buying  pretended  titles  to  real  property. 

2033.  Mortgage  of  lands  under  adverse  possession  not  prohibited. 

2034.  Forcible  entry  and  detainer. 

2035.  Returning  to  take  possession  of  lands  after  being  removed  by 

legal  process. 

2036.  Unlawful  intrusion  on  real  property. 

2037.  Person  leaving  the  state  to  elude  provisions  of  this  article. 

2038.  Witnesses'  privilege. 

2039.  Unauthorized  applications  for  loans  upon  real  property. 

§  2030.  Contracts  in  relation  to  Indian  lands. 

A  person  who  without  the  authority  and  consent  of  the  legis- 
lature,  in  amy  manner  or  for  or  on  amy  terms,  purchases  any  lands 
within  this  state  of  any  Indian  residing  therein,  or  makes  any 
contract  with  any  Indian  for  or  concerning  the  sale  of  any  lands 
within  this  state,  or  gives,  sells,  demises,  conveys  or  otherwise  dis- 
poses of  any  such  lands,  or  any  interest  therein,  or  offers  so  to  do, 
or  enters  upon  or  takes  possession  of  or  settles  upon  any  such 
lands,  by  pretext  or  color  of  any  right  or  interest  in  the  same,  in 
consequence  of  any  such  purchase,  or  contract  made  or  to  be 
made,  since  October  fourteenth,  seventeen  hundred  and  seventy- 
five,  is  guilty  of  a  misdemeanor. 

Serlvatien:     Penal  Code,  §  384a,  added  L.  1893,  oh.  692. 

§  2031.  Buying  lands  in  suit  of  person  not  in  possession. 

A  person  who  takes  a  conveyance  of  any  lands  or  tenements, 
or  of  any  interest  or  estate  therein,  from  any  person  not  being 
in  the  possession  thereof,  while  such  lands  or  tenements  arc  the 
subject  of  controversy,  by  suit  in  any  Court,  knowing  the  pendency 
of  such  suit  and  that  the  grantor  was  not  in  possession  of  sudti 
lands  or  tenements,  is  guilty  of  a  misdemeanor. 

SeriTation:     Penal  Code,  §   129. 

Meigs  V.  Roberts  (1899),  42  App.  Div.  290,  59  N.  Y.  Supp.  215;  Arenta  ▼. 
Long  Island  R.  Co.  (1890),  36  App.  Div.  379,  55  N.  Y.  Supp.  401;  Danzin- 
ger  V.  Boyd   (1890),  120  N.  Y.  828,  aff^g  56  N.  Y.  8up«r.  537;   City  Real 
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Estate  Co.  v.  Clark   (1902),  36  Misc.  709,  714,  74  N.  Y.  Supp.  405;  see  also 
Clkamberlain  v.  Taylor   (Ct.  of  App.),  12  Abb.  N.  C.  473. 

§  2032.  Buying  pretended  titles  to  real  property. 

A  person  who  buys  or  sells,  or  in  any  manner  procures,  or  takes 
or  makes  any  covenant  or  promise  to  convey  any  right,  or  title 
real  or  pretended,  to  any  lands  or  tenements,  unless  the  grantor 
thereof  or  the  person  making  such  covenant  or  promise  has  been 
in  possession,  or  he  and  those  by  whom  he  claims,  have  been  in 
possession  of  the  same  or  of  the  reversion  and  remainder  thereof, 
or  have  taken  the  rents  and  profits  thereof  for  the  space  of  one 
year  before  such  covenant  or  promise  made,  is  guilty  of  a  mis- 
demeanor. 

Derivatian:     Penal  Code,  §   130. 

'    §  2033.  Mortgage  of  lands  under  adverse  possession  not  pro- 
hibited. 

Sections  two  thousand  and  thirty-one  and  two  thousand  and 
thirty-two  shall  not  be  construed  to  prevent  any  person  having  a 
just  title  to  lands  in  the  adverse  possession  of  another,  from 
executing  a  mortgage  upon  such  lands,  nor  shall  said  sections 
apply  to  any  conveyance  or  release  of  lands  or  tenements  to  any 
person  in  the  lawful  possession  thereof. 

Derivation:     Penal  Code,  §  131,  as  amended  L.  1888,  ch.  282. 

§  2034.  Forcible  entry  and  detainer. 

A  person,  guilty  of  using,  or  of  procuring,  encouraging  or  as- 
sisting another  to  use,  any  force  or  violence  in  entering  upon  or 
detaining  any  lands  or  other  possessions  of  another,  except  in  the 
eases  and  the  manner  allowed  by  law,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  465. 

McMorris  v.  Howell  (1903),  89  App.  Div.  272,  277,  85  N.  Y.  Supp.  1018; 
see  also  People  v.  Anthony,  4  Johns.  198;  Cain  v.  Flood,  21  Civ.  Proc.  116, 
38  N.  Y.  St.  197,  14  N.  Y.  Supp.  776;  People  v.  Carter,  29  Barb.  208;  Carter 
V.  Newbold,  7  How.  166;  People  v.  Farrell,  28  N.  Y.  St.  43,  8  N.  Y.  Supp. 
232;  People  v.  Field,  52  Barb.  198,  58  Barb.  570,  1  Lans.  222;  People  t. 
Leonard,  11  Johns.  604;  Mather  v.  Hood,  8  Johns.  44;  Mickle's  Case,  1  City 
Hall  Eec.  96;  Mickle  v.  Edwards,  1  City  Hall  Rec.  119;  People  v.  Nelson,  13 
Johns.  340;  People  v.  Reed,  11  Wend.  147;  People  v.  Rickert,  8  Cow.  226; 
People  V.  Shaw,  1  Cai.  125;  People  v.  Smith,  24  Barb,  15;  People  v.  Van 
Hostrand,  9  Wend.  50;  People  r.  Wilson,  13  How.  446;  Matthews  t.  Fen- 
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teU,  8  Leg.  Inst.  22;  State  t.  Pearson,  2  N.  H.  660;  People  t.  Godfrey,  1  HUi, 
240. 

§  2035.  Returning  to  take  possession  of  lands  after  being  re- 
moved by  legal  process. 

A  person,  who  has  been  removed  from  any  lands  by  process  of 
law,  or  who  has  removed  from  any  lands  pursuant  to  the  lawful 
adjudication  or  direction  of  any  court,  tribunal  or  oificer,  and  who 
afterwards,  without  authority  of  law,  returns  to  settle  or  reside 
upon  or  take  possession  of  such  lands,  is  guilty  of  a  misdemeanor. 

DeriTation:     Penal  Code,  §  466. 

§  2036.  Unlawful  intrusion  on  real  property. 

A  person,  who  intrudes  upon  any  lot  or  piece  of  land  within 
the  bounds  of  a  city  or  village,  without  authority  from  the  owner 
thereof,  or  who  erects  or  occupies  thereon  any  hut,  or  other  struc- 
ture whatever  without  such  authority;  and  a  person  who  places, 
erects,  or  occupies  within  the  bounds  of  any  street  or  avenue  of 
a  city  or  village,  any  hut,  or  other  structure,  without  lawful  au- 
thority, is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  467. 

People  V.  Stevens  (1888),  109  N.  Y.  159;  People  v.  Bates  (1894),  79  Hun, 
684,  29  N.  Y.  Supp.  894;  Hewitt  v.  Newburger  (1894),  141  N.  Y.  638,  rar'g 
66  Hun,  230,  20  N.  Y.  Supp.  913. 

§  2037.  Person  leaving  the  state  to  elude  provisions  of  this 
article. 

A  person  who  leaves  the  state,  with  intent  to  elude  any  provision 
of  the  last  three  sections,  or  to  commit  any  act  without  the  state, 
which  is  prohibited  by  the  last  three  sections,  or  who,  being  a 
resident  of  this  state,  does  any  act  without  the  state,  which  would 
be  punishable  by  the  provisions  of  the  last  three  sections,  if  com- 
mitted within  the  state,  is  guilty  of  the  same  offense  and  subject 
to  the  same  punishment,  as  if  the  act  had  been  committed  vsdthin 
this  state. 

Derivation:     Penal  Code,  §  461. 

§  2038.  Witnesses'  privilege. 

No  person  shall  be  excused  from  giving  evidence  upon  an  in- 
vestigation or  prosecution  for  any  of  the  offenses  specified  in 
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tionB  two  thousand  and  thirty-four,  two  thousand  and  thirty-five 
and  two  thousand  and  thirty-six,  upon  the  ground  that  the  en- 
dence  might  tend  to  convict  him  of  a  crime.  But  such  evidence 
ahall  not  be  received  against  him  upon  any  criminal  proceeding. 

Derivation:     Penal  Code,  §  469. 

§  2039.  Unauthorized  applications  for  loans  upon  real  prop- 
erty. 

In  cities  of  the  first  and  second  class,  any  person  who  shall 
make  application  to  any  other  person,  or  to  any  corporation,  for 
a  loan  upon  any  real  property  without  the  written  authority 
of  the  owner  of  such  real  property,  or  of  his  attorney  in  fact,. 
a,ppointed  in  writing,  or  of  a  person  who  has  made  a  written 
contract  for  the  purchase  of  such  property  with  the  owner  thereof, 
shall  be  guilty  of  a  misdemeanor. 

Derlvatian:     Cods  Cir.  Froc.,  {  I67S,  in  port. 
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ARTICLE  184. 

EECORDS  AND  DOCUMENTS. 

Skction  2050.  Injury  to  public  record. 

2051.  OfEering  false  or  forged  instruments  to  be  filed  or  recorded. 

§  2050.  Injury  to  public  record. 

A  person  who,  wilfully  and  unlawfully  removes,  mutilates,  destroya^ 
conceals,  or  obliterates  a  record,  map,  book,  paper,  document,  or  other 
thing,  filed  or  deposited  in  a  public  office  or  with  any  public  officer  by 
authority  of  law,  is  punishable  by  imprisonment  for  not  more  than 
five  years,  or  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by 
both! 

Derivation:    Penal  Code,  §  94. 

People  V.  Wise  (1885),  3  N.  Y.  Cr.  303,  3  How.  Pr.  (N.  S.)  92;  People  ▼. 
Peck  (1893),  138  N.  Y.  286,  aff'g  67  Hun,  560,  22  N.  Y.  Supp.  576 ;  People 
V.  Mills  (1904),  178  N.  Y.  274,  aff'g  91  App.  Div.  331,  18  N.  Y.  Crim.  Rep. 
279,  86  N.  Y.  Supp.  529;  People  v,  Herzog  (1905j,  47  Misc.  50,  93  N.  Y.  Supp. 
357 ;  see  also  Ayres  v.  Covill,  19  Barb.  863. 

§  2051.  Offering  false  or  forged  instruments  to  be  filed  or 
recorded. 

A  person  who  knowingly  procures  or  oifers  any  false  or  forged  in- 
strument to  be  filed,  registered  or  recorded  in  any  public  office  within 
this  state,  which  instrument,  if  genuine,  might  be  filed  or  registered  or 
recorded  under  any  law  of  this  state  or  of  the  United  States,  is  guilty 
of  felony. 

Derivation :    Penal  Code,  §  95. 

§  2052.  Stealing,  destruction,  mutilation  or  concealment  of 
will  or  other  testamentary  instrument. 

A  person  who  steals  or  for  any  fraudulent  purpose  destroys, 
mutilates  or  conceals  a  will,  codicil  or  other  testamentary  instru- 
ment, or  who  aids,  assists,  advises  or  conspires  with  another  to  steal 
or  for  any  fraudulent  purpose  to  destroy,  mutilate  or  conceal  a 
will,  codicil  or  other  testamentary  instrument  shall  be  guilty  of  a 
felony  punishable  by  imprisonment  for  not  more  than  five  years  or 
by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both.  An  in- 
dictment for  a  violation  of  this  section  need  not  contain  any  alle- 
sation  of  value  or  ownership.  No  person  shall  be  excused  from 
attending  and  testifying,  or  producing  any  books,  papers  or  other 
documents  before  any  court  or  magistrate,  upon  any  investigation, 
proceeding  or  trial,  for  a  violation  of  any  of  the  provisions  of  this 
section,  upon  the  ground  or  for  the  reason  that  the  testimony  or 
evidence,  documentary  or  otherwise,  required  of  him  may  tend  to 
convict  him  of  a  crime  or  to  subject  him  to  a  penalty  or  forfeiture ; 
but  no  person  shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter  or  thing  con- 
cerning which  he  may  so  testify  or  produce  evidence,  documentary 
or  otherwise,  and  no  testimony  ","■  given  or  produced  shall  be  re- 
ceived against  him  upon  any  criminal  investigation  or  proceeding. 
(Added  by  L.  1910,  ch.  357,  in  effect  Sept.  1,  1910.) 
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ARTICI.E  186. 

REUGIOir. 

SBOnOR  2070.  Preventing  performance  of  religious  act. 

2071.  Disturbing  religious  meetings. 

2072.  Definition  of  the  offense. 

2073.  Compelling  adoption  of  a  form  of  belief. 

2074.  Preventing  presentation  of  living  characters   repreBontinS 

the  Divine  Person. 

§  2070.  Preventing  performance  of  religious  act. 

A  person  who  wilfully  prevents  by  threats  or  violence  another 
person  from  performing  any  lawful  act  enjoined  upon  or  recom- 
mended to  such  person  by  the  religion  which  he  professes,  is  guilty 
of  a  misdemeanor. 

DeriTatlon:     Penal  Code,  §  273. 

§  2071.  Disturbing  religious  meetings. 

A  person  who  wilfully  disturbs,  interrupts  or  disquiets  any 
assemblage  of  people  met  for  religious  worship,  by  any  of  the 
•cts  enumerated  in  the  next  section,  is  guilty  of  a  misdemeanor. 

DerlTatien:     Penal  Code,  §  274. 

Wall  V.  Lee  (1865),  34  N.  Y.  141;  People  v.  Crowley  (1881),  23  Hun, 
H2;  Steinert  v.  Sobey  (1897),  14  App.  Div.  505,  44  N.  Y.  Supp.  146;  see  also 
Becket  v.  Lawrence,  7  Abb.  Pr.  (N.  S.)  403;  People  v.  Brown,  1  Wheel.  Cr. 
Cas.  124;  People  v.  Degey,  2  Wheel.  Cr.  Cas.  136;  Farren  v.  Warren,  3  Wend. 
£o3;  First  Bap.  Ch.  v.  Utica  &  Schen.  K.  Co.  6  Barb.  319,  6  Barb.  79;  Foster 
V.  Smith,  10  Wend.  377;  State  v.  Smith,  6  Harring.  490;  Reed  v.  Inglis,  12 
U.  C.  C.  P.  191. 

§  2072.  Definition  of  the  offense. 

The  following  acts,  or  any  of  them,  except  as  permitted  by 
section  two  himdred  and  eighty-two  of  membership  corporations 
law,  constitute  a  disturbance  of  a  religious  meeting: 

1.  Uttering  any  profane  discourse,  committing  any  rude  or 
indecent  act,  or  making  any  unnecessary  noise,  either  within  the 
plaoe  where  such  meeting  is  held,  or  so  near  it  as  to  disturb  the 
order  and  solemnity  of  the  meeting; 

2.  Engaging  in,  or  promoting,  within  two  miles  of  the  place 
where  a  religious  meeting  is  held,  any  racing  of  animals  or  gam- 
bling of  any  description;  or  elsewhere  than  in  a  city  or  villago 


§  2073]  RELIGIOI^  [Art.  18« 

keeping  open  any  huckster  shop,  inn,  store  or  grocery,  in  any 
other  place  than  that  in  which  such  business  shall  have  usually 
been  carried  on;  or  elsewhere  than  in  a  city  exhibiting  within. 
the  distance  aforesaid  any  shows  or  plays,  unless  the  same  shall 
have  been  duly  licensed  by  the  proper  authorities; 

3.  Obstructing  in  any  manner  without  authority  of  law,  within 
the  like  distance,  free  passage  along  a  highway  to  the  place  of 
such  meeting. 

Derivation:     Penal  Code,  §  2T5,  as  amended  L.  1893,  ch.  292. 

People  y.  Miles  (1908),  123  App.  Div.  871,  108  N.  Y.  Supp.  510. 

i      §  2073.  Compelling  adoption  of  a  form  of  belief. 

An  attempt  by  means  of  threats  or  violence,  to  compel  any  peav 
son  to  adopt,  practice  or  profess  a  particular  form  of  religioua 
belief,  is  a  misdemeanor. 

Derivation:     Penal  Code,  §  278. 

§  2074.  Preventing  presentation  of  living  characters  repre- 
senting the  Divine  Person. 

ISTo  person,  association  of  persons,  company,  or  corporation 
shall  in  any  public  or  private  place,  hall,  theatre,  or  auditorium 
present  or  enact  or  suffer  to  be  presented  or  enacted  any  exhibi- 
tion, play,  drama,  'tragedy,  opera,  comedy,  or  performance  in 
"which  there  shall  be  a  living  character  representing  the  deity  or 
loiovsTi  by  any  appellation  which  by  the  recognized  standards  of 
any  particular  form  of  religious  worsihip  or  belief  indicates  the 
deity  or  is  reasonably  referable  alone  to  such  deity,  which  is  wor- 
shipped, reverenced,  adored,  or  venerated  by  any  religious  denom- 
ination or  sect  or  class  of  people  professing  a  parrticular  and  well- 
defined  form  of  religious  belief  and  practice.  Any  violation  of 
this  section  shall  be  a  misdemeanor.  Any  license  granted  to 
the  owner,  proprietor,  or  manager  of  the  place  where  the  offense 
is  committed  must  upon  conviction  of  this  offense  be  revoked. 
(Added  by  L.  1911,  ch.  319,  in  effect  Sept.  1,  1911.) 
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ARTICLE  188. 

BIOT8  AND  UKI^WFUI.  ASSEMBLIES. 

Saonovr  2090.  Riot  defined. 

2091.  Punishment  of  riot. 

2092.  Unlawful  assemblies. 

£093.  Remaining  present  at  place  of  riot  or  unlawful  assembly  aftar 
warning. 

2094.  Remaining  present  at  place  of  a  meeting,  originally  lawful, 

after  it  has  adopted  an  unlawful  purpose. 

2095.  Refusing  to  assist  in  arresting  rioter. 
2095-a.  Display  of  red  flag. 

2096.  Leaving  state  with  intent  to  elude  provisions  of  this  article. 

2097.  Witnesses'  privilege. 

f  2090.  Riot  defined. 

Whenever  three  or  more  persons,  having  assembled  for  any 
purpose,  disturb  the  public  peace,  by  using  force  or  violence  to 
any  other  person,  or  to  property,  or  threaten  or  attempt  to  com- 
aiit  such  disturbance,  or  to  do  an  unlawful  act  by  the  use  of 
force  or  violence,  accompanied  with  the  power  of  immediate  ex- 
icntion  of  such  threat  or  attempt,  they  are  guilty  of  riot. 

Derivation:     Penal  Code,  §  449. 

People  V.  White  (1865),  32  N.  Y.  465,  aff'g  55  Barb.  606;  Marshall  v.  City 
of  Buffalo  (1900),  50  App.  Div.  149,  65  N.  Y.  Supp.  411;  Matter  of  Howard 
(1905),  110  App.  Div.  61,  97  N.  Y.  Supp.  23;  Adamson  v.  City  of  N".  Y. 
(1907),  188  N.  Y.  255,  aff'g  110  App.  Div.  58,  96  N.  Y.  Supp.  907;  see  also 
Rodman's  case,  2  City  Hall  Rec.  88 ;  Scott's  case,  2  City  Hall  Rec.  25 ;  Spies  t. 
People,  122  111.,  1,  3  Am.  St.  Rep.  320;  State  v.  Brown,  69  Ind.  95,  35  Am. 
Rep.  210. 

§  2091.  Punishment  of  riot. 

A  person  guilty  of  riot  or  of  participating  in  a  riot,  either  by 
being  personally  present,  or  by  instigating,  promoting,  or  aid- 
ing the  same,  is  punishable  as  follows : 

1.  If  the  purpose  of  the  assembly,  or  of  the  acts  done  or  threat- 
ened or  intended  by  the  persons  engaged,  is  to  resist  the  enforo- 
ment  of  a  statute  of  this  state,  or  of  the  United  States,  or  to 
obstruct  any  public  officer  of  this  state,  or  of  the  United  States, 
in  serving  or  executing  any  process  or  other  mandate  of  a  court 
of  competent  jurisdiction,  or  in  the  performance  of  any  other 
duty;  or  if  the  offender  carries,  at  the  time  of  the  riot,  fire-arms 
or  any  other  dangerous  weapon,  ot  is  disguised ;  by  imprisonment 
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for  not  more  than  five  years,  or  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

2.  In  any  other  case,  if  the  offender  directs,  advises,  encourages, 
or  solicits  other  persons,  present  or  participating  in  the  riot  or 
assembly,  to  acts  of  force  or  violence,  by  imprisonment  for  not 
more  than  two  years,  or  by  a  fine  of  not  more  than  five  hundred 
dollars,  or  by  both  such  fine  and  imprisonment. 

3.  In  any  case,  not  embraced  within  the  foregoing  subdivisions 
of  this  section,  by  imprisonment  for  not  more  than  one  year,  or 
by  a  fine  of  not  more  than  two  hundred  and  fifty  doUare,  or  by 
both  such  fine  and  imprisonment. 

Derivation:     Penal  Code,  §  450. 

§  2092.  Unlawful  assemblies. 
Whenever  three  or  more  peraons: 

1.  Assemble  with  intent  to  commit  any  unlawful  act  by  force; 
or, 

2.  Assemble  with  intent  to  carry  out  any  purpose  in  such  a 
manner  as  to  disturb  the  public  peace;  or, 

3.  Being  assembled  attempt  or  threaten  any  act  tending  to- 
wards a  breach  of  the  peace,  or  an  injury  to  person  or  property, 
or  any  unlawful  act; 

Such  an  assembly  is  unlawful,  and  every  person  participating 
therein  by  his  presence,  aid  or  instigation,  is  guilty  of  a  mis- 
demeanor. 

But  this  section  shall  not  be  so  construed  as  to  prevent  the 
peaceable  assembling  of  persons  for  lawful  purposes  of  protest  or 
petition. 

DeriTation:     Penal  Code,  §  451,  as  amended  L.  1882,  eh.  384. 

People  V.  Most  (1891),  128  N.  Y.  108,  8  N.  Y.  Cr.  273,  26  Am.  St.  Rep. 
458;  see  also  State  v.  Wood,  9  Bosw.  15. 

§  2093.  Remaining  present  at  place  of  riot  or  unlawul  assem- 
bly after  warning. 

A  person,  remaining  present  at  the  place  of  an  unlawful  asaem- 
bly  or  riot,  after  the  persons  assembled  have  been  warned  to 
disperse  by  a  magistrate  or  public  officer,  is  guilty  of  a  misde- 
meanor, unless  as  a  public  officer,  or  at  the  request  or  command 
of  a  public  officer,  he  is  endeavoring  or  assisting  to  disperse 
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the  same,   or  to  protect  persons  or  property,   or   to  arrest  the 
offenders. 
Derivation:    Penal  Code,  §  454. 

§  2094.  Remaining  present  at  place  of  a  meeting,  originally 
lawful,  after  it  has  adopted  an  unlawful  purpose. 

Where  three  or  more  persons  assemble  for  a  lawful  purpose, 
and  afterwards  proceed  to  commit  an  act  that  would  amount  to 
a  riot,  if  it  had  been  the  original  purpose  of  the  meeting,  every 
person  who  does  not  retire  when  the  change  of  purpose  is  made 
kno-nm,  or  such  act  is  committed,  except  public  officers  and  per- 
sons assisting  them  in  attempting  to  disperse  the  assembly,  is 
guilty  of  a  misdemeanor. 
Derivation:    Penal  Code,  §  455. 

§  2095.  Refusing  to  assist  in  arresting  rioter. 

A  person,  present  at  the  place  of  an  unlawful  assembly  or  riot, 

who,  being  commanded  by  a  duly  authorized  public  officer  to  act 

or  aid  in  suppressing  the  riot,  or  in  protecting  persons  or  property, 

or  in  arresting  a  person  guilty  of  or  charged  with  participating 

in  the  unlawful  assembly  or  riot,  neglects  or  refuses  to  obey  such 

command,  is  guilty  of  a  misdemeanor. 
Derivation:    Penal  Code,  §  456. 

§  2095-a.  Display  of  red  flag. 

A  person,  who  shall  display  or  expos©  to  view  the  red  flag  in  any 
public  assembly  or  parade  as  a  symbol  or  emblem  of  any  organiza- 
tion or  association,  or  in  furtherance  of  any  political,  social  or 
economic  principle,  doctrine  or  propaganda,  is  guilty  of  a  misde- 
meanor.     (Added  by  L.  1919,  ch.  409,  in  effect  May  5,  1919.) 

§  2096.  Leaving  state  with  intent  to  elude  provisions  of  this 
article. 

A  person  who  leaves  the  state,  with  intent  to  elude  any  pro- 
vision of  this  article,  or  to  commit  any  act  without  the  State, 
which  is  prohibited  by  this  article,  or  who,  being  a  resident  of 
this  state,  does  any  act  without  the  state,  which  would  be  pun- 
ishable by  the  provisions  of  this  article,  if  committed'  within  the 
state,  is  guilty  of  the  same  offense  and  subject  to  the  same  pun- 
ishment, as  if  the  act  had  been  committed  within  this  State. 
Derivation:    Penal  Code,  §  461. 

§  2097.  Witnesses'  privilege. 

l^o  person  shall  be  excused  from  giving  evidence  upon  an  in- 
vestigation, or  prosecution  for  any  of  the  offenses  specified  in  this 
article,  upon  the  ground  that  the  evidence  might  tend  to  convict 
him  o£  a  crime.     But  such  evidence  shall  not  be  received  against 

him  upon  any  criminal  proceeding. 
Deiivation:    Penal  Code,  §  469. 
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ABTICIiE  190. 

KOBBERT. 

Sbomon  2120.  Robbery  defined. 

2121.  Force  or  fear  must  be  employed. 

2122.  Degree  of  force  immaterial. 

2123.  Taking  property  secretly  not  robbery. 

2124.  Robbery  in  first  degree. 

2126.  Punishment  of  robbery  in  first  degrae. 

2126.  Robbery  in  second  degree. 

2127.  Punishment  of  robbery  in  second  degree. 

2128.  Robbery  in  third  degree. 

2129.  Punishment  of  robbery  in  third  degree. 

§  2120.  Robbery  defined. 

Robbery  is  the  unlawful  tating  of  personal  property,  from  the 
person  or  in  the  presence  of  another,  against  his  will,  by  means 
of  force,  or  violence,  or  fear  of  injury,  immediate  or  future,  to 
his  person  or  property,  or  the  person  or  property  of  a  relative 
or  member  of  his  family,  or  of  any  one  in  his  company  at  the 
time  of  the  robbery. 

Derivation:     Penal  Code,  §  224. 

Brooks  V.  People  (1872),  49  N.  Y.  436,  10  Am.  Rep.  398;  Murphy  v. 
People  (1874),  3  Hun,  114,  5  Th.  &  C.  302;  Mahoney  v.  People  (1874),  3 
Hun,  202,  5  Th.  &  C.  329;  Hope  v.  People  (1880),  83  N.  Y.  426,  38  Am.  Rep. 
460;  People  v.  McGinty  (1881),  24  Hun,  62;  People  v.  Glynn  (1889),  54 
Hun,  332,  7  N.  Y.  Supp.  555,  aff'd  without  opinion  123  N.  Y.  631;  People 
V.  Rose  (1889),  52  Hun,  33,  4  N.  Y.  Supp.  787;  People  v.  O'Neil  (1889),  6 
N.  Y.  Cr.  226,  4  N.  Y.  Supp.  410;  People  v.  DuVeau  (1905),  105  App.  Div. 
381,  382,  94  N.  Y.  Supp.  225;  People  v.  Munroe  (1907),  119  App.  Div.  705, 
104  N.  Y.  Supp.  675,  21  N.  Y.  Cr.  Rep.  210;  Bloomer  v.  People,  1  Abb.  Ct. 
App.  Dec.  146;  People  v.  Hall,  6  Park,  642;  McCloskey  v.  People,  5  Park, 
299;  People  v.  McDaniels,  1  Park,  198;  see  also  Evans  v.  State,  80  Ala.  4; 
Bussey  v.  State,  71  Ga.  100,  51  Am.  Rep.  256;  Long  v.  State,  12  Ga.  293; 
Shinn  v.  State,  64  Ind.  13,  31  Am.  Rep.  110;  Com.  v.  Humphreys,  7  Mass. 
242;  State  v.  Sommers,  12  Mo.  App.  374;  State  v.  Gorham,  55  N.  H.  152; 
Rex  V.  Cannon,  R.  &  R.  146,  1  Hale  533. 

§  2121.  Force  or  fear  must  be  employed. 

To  constitute  robbery,  the  force  or  fear  must  be  employed  either 
to  obtain  or  retain  possession  of  the  property  or  to  prevent  or 
overcome  resistance  to  the  taking.  If  employed  merely  as  a 
means  of  escape  it  does  not  constitute  robbery. 

Derivation:    Penal  Code,  §  225. 
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Mahoney  v.  People  (1874),  3  Hun,  202,  59  N.  Y.  659;  People  v.  Glyn* 
(1889),  54  Hun,  332,  7  N.  Y.  Supp.  556,  aff'd  without  opinion,  123  N.  T. 
eai;  see  also  People  t.  Foley,  9  N.  Y.  St.  34,  27  Week.  Dig.  217;  McCloBky 
V.  People,  6  Park,  299. 

§  2122.  Degree  of  force  immaterial. 

When  force  is  employed  in  either  of  the  ways  specified  in  th« 
laat  section,  the  degree  of  force  employed  is  immaterial. 

Derivation :     Penal  Code,  §  226. 

Mahoney  v.  People  (1874),  3  Hun,  202,  59  N.  Y.  659;  People  v.  HcOint^ 
(1881),  24  Hun,  62;  see  also  People  v.  Foley,  27  Week.  Dig.  217,  »  N.  Y. 
St.  34. 

§  2123.  Taking  property  secretly  not  robbery. 

The  taking  of  property  from  the  person  of  another  is  robbery, 
when  it  appears  that  although  the  taking  was  fully  completed 
without   his   knowledge,   such  knowledge  was   prevented  by  th« 
use  of  force  or  fear. 
DerlTation:     Penal  Code,  §  227. 

Norris'  Case,  6  City  Hall  Rec.  86. 

§  2124.  Robbery  in  first  degree. 

An  unlawful  taking  or  compulsion,  if  accomplished  by  force 
or  fear,  in  a  case  specified  in  the  foregoing  sections  of  this  article 
is  robbery  in  the  first  degree,  when  committed  by  a  person: 

1.  Being  armed  with  a  dangerous  weapon;  or, 

2.  Being  aided  by  an  accomplice  actually  present;  or, 

3.  "When  the  offender  inflicts  grievous  bodily  harm  or  injury 
upon  the  person  from  whose  possession,  or  in  whose  presence,  the 
property  is  taken,  or  upon  the  wife,  husband,  servant,  child,  or 
inmate  of  the  family  of  such  person,  or  any  one  in  his  company  at 
the  time,  in  order  to  accomplish  the  robbery. 

Derivation:     Penal  Code,  §  228. 

People  V.  Mclnerney  (1886),  5  N.  Y.  Cr.  48;  People  v.  Glynn  (1889),  54 
Hun,  332,  7  N.  Y.  Supp.  555,  aff'd  123  N.  Y.  631;  People  v.  Flanagan  (1897), 
9.2  App.  Div.  516,  48  N.  Y.  Supp  241,12  N.  Y.  Cr.  516;  People  v.  Stack  (1899), 
41  App.  Div.  548,  58  N.  Y.  Supp.  691;  People  v.  DuVeau  (1905),  105  App.  Div. 
381,  382,  387,  94  N.  Y.  Supp.  225;  People  v.  Jaffe  (1906),  185  N.  Y.  497, 
19  Cr.  Rep.  278,  rev'g  112  App.  Div.  516,  98  N.  Y.  Supp.  486; 
People  V.  McKenna  (1907),  118  App.  Div.  766,  103  N.  Y.  Supp.  870;  People 
V.  Munroe  (1908),  190  N.  Y.  437,  rev'g  119  App.  Dir.  705,  104  N.  Y.  Supp. 
675,  21  Cr.  Rep.  210. 
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§  2125.  Punishment  of  robbery  in  first  degree. 
Eobbery  in  the  first  degree  is  punishable  by  imprisonment  for 
a  term  not  exceeding  twenty  years. 

DeriTatlon:     Penal  Code,  §  231,  as  amended  L.  1892,  ch.  662. 

People  V.  Munroe   (1907),  119  App.  Div.  705,  104  N.  Y.  Supp.  676,  21  Or. 
Rep.  210. 

§  2126.  Robbery  in  second  degree. 

Such  unlawful  taking  or  compulsion,  when  accomplished  by 
force  or  fear,  in  a  case  specified  in  the  foregoing  sections  of  this 
ajTticle,  but  not  under  circumstances  amovinting  to  robbery  in  the 
first  degree,  is  robbery  in  the  second  degree,  when  accomplished: 

1.  By  the  use  of  violence;  or, 

2.  By  putting  the  person  robbed  in  fear  of  immediate  injury 
to  his  person  or  that  of  someone  in  his  company. 

Derivatian:     Penal  Code,  §  229. 

People  V.  Holfelder  (1887),  5  N.  Y.  Cr.  179;  People  v.  Munroe  (1907), 
119  App.  Div.  705,  104  N.  Y.  Supp.  675,  21  Crim.  Rep.  211. 

§  2127.  Punishment  of  robbery  in  second  degree. 

Robbery  in  the  second  degree  is  punishable  by  imprisonment  for 
a  term  not  exceeding  fifteen  years. 

DeriTatlon:     Penal  Code,  §  232,  as  amended  L.  1892,  ch.  662. 

§  2128.  Robbery  in  third  degree. 

A  person  who  robs  another,  under  circumstances  not  amounting 
to  robbery  in  the  first  or  second  degree,  is  guilty  of  robbery  in  the 
third  degree. 

Derivatiaa:     Penal  Code,  §  230. 

People  T.  Munroe  (1907),  119  App.  Div.  705,  104  N.  Y.  Supp.  675,  21  Or. 
Rep.  210. 

§  2129.  Punishment  of  robbery  in  third  degree. 
Robbery  in  the  third  degree  is  punishable  by  imprisonment  for 
not  more  than  ten  years. 

Derivatlem:    Penal  Code,  S  233. 

People  V.  Munroe  (1907),  119  App.  Div.  706,  104  N.  Y.  Supp.  87$. 
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ARTICLE  192. 

SABBATH. 

BKmoir  2140.  The  Sabbath. 

8141.  Sabbath  breaking. 

2142.  PuniBhment  for  Sabbath  breakings 

2143.  Labor  prohibite(^  on  Sunday. 

2144.  Persons  observing  another  day  as  a  Sabbath. 
2146.  Public  sports  on  Sunday. 

2146.  Trades,  manufactures,  and  mechanical  employments  prohibiteA 

on  Sunday. 

2147.  Public  traffic  on  Sunday. 

2148.  Serving  process  on  Sunday. 

2149.  Forfeiture  of  commodities  exposed  for  sale  on  Sunday. 

2150.  Maliciously  serving  process  on  Saturday  on  person  who  Keeps 

Saturday  as  holy  time. 

2151.  Processions  and  parades  on  Sunday. 

2162.  Theatrical  and  other  performances  on  Sunday. 

2163.  Barbering  on  Sunday. 

2154.  Motion  picture  exhibitions  on  the  first  day  of  the  week. 

§  2140.  The  Sabbath. 

The  first  day  of  the  week  being  by  general  consent  set  apart 
for  rest  and  religious  uses,  the  law  prohibits  the  doing  on  that  day 
of  certain  acts  hereinafter  specified,  which  are  serious  interrup- 
tions of  the  repose  and  religious  liberty  of  the  community. 

Derivation:    Penal  Code,  f  269. 

Smith  V.  Wilcox  (1862),  24  N.  T.  353;  Neuendorff  v.  Duryea  (1877),  60 
».  Y.  657,  aff'g  6  Daly,  276;  Matter  of  Agudath  Hakehiloth  (1896),  18  Miac. 
717,  42  N.  Y.  Supp.  985;  People  v.  Havnor  (1896),  149  N.  Y.  194,  aflf'g  1 
App.  Div.  459,  37  N.  Y.  Supp.  314;  People  ex  rel.  Bedell  v.  DeMott  (1902), 
38  Misc,  171,  172,  77  N.  Y.  Supp  249,  16  N.  Y.  Cr.  552;  Dunham  v.  Bing- 
hampton  &  L.  B.  B.  Assn.  (1904),  44  Misc.  114,  89  N.  Y.  Supp.  762;  People 
V.  Poole  (1904),  44  Misc.  119,  89  N.  Y.  Supp.  773;  Brighton  Athletic  Club 
T.  McAdoo  (1905),  47  Misc.  432,  434,  94  N.  Y.  Supp.  391;  Eden  Musee  Co. 
T.  Bingham  (1908),  58  Misc.  646,  108  N.  Y.  Supp.  200;  Moore  v.  Owem 
(1908),  68  Misc.  335,  109  N.  Y.  Supp.  585;  United  Vaudeville  Co.  v.  Zeller 
(1908),  58  Misc.  17,  108  N.  Y.  Supp.  189;  see  also  Andrews  v.  Bible  Society, 
4  Sandf.  156;  People  v.  Ball,  42  Barb.  324;  People  v.  Hoym,  20  How.  Pr.  76; 
Lindenmuller  v.  People,  33  Barb.  568,  569,  21  How.  Pr.  156;  People  v. 
Buggies,  8  Johns.  210;  Matter  of  Burke,  59  Cal.  6,  43  Am.  Rep.  231;  Me- 
Pherson  v.  Village  of  Chebanse,  114  111.  46,  55  Am.  Eep.  857;  Com.  t.  Has, 
122  Mass.  40;  Com.  v.  Louisville,  etc  R.  Co.,  3  Grim.  L.  Mag.  632;  Vidal 
T.  Girard's,  Exrs.,  2  How.  (U.  S.)  127. 
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§  2141.  Sabbath  breaking. 

A  violation  of  the  foregoing  prohibition  is  Sabbath  breaking. 

Derivation:     Penal  Code,  §  260. 

Stcinert  v.  Sobey  (1897),  14  App.  Div.  505,  44  N.  Y.  Supp.  146;  Dunhaa 
V.  Binghampton  &  L.  B.  B.  Assn.  (1904),  44  Misc.  114,  89,  N.  Y.  Supp.  762; 
Brighton  Athletic  Club  v.  McAdoo  (1905),  47  Misc.  432,  434,  94  N.  Y.  Supp. 
391 ;  see  also  anonymous,  12  Abb.  N.  C.  457. 

§  2142.  Punishment  for  Sabbath  bii^aking. 

Sabbath  breaking  is  a  misdemeanor,  punishable  by  a  fine  not 
less  than  five  dollars  and  not  more  than  ten  dollars,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  five  days,  or  by  both,  but  for 
a  second  or  other  offense,  vyhere  the  party  shall  have  been  previ- 
ously convicted,  it  shall  be  punishable  by  a  fine  not  less  than  ten 
dollars  and  not  more  than  twenty  dollars,  and  by  imprisonment 
in  a  county  jail  not  less  than  five  nor  more  than  twenty  days. 

Derivation:     Penal  Code,  §  269,  as  amended  L.   1887,  ch.  535. 

Erbe  v.  Monteverde  (1894),  13  Misc.  404,  35  N.  Y.  Supp.  102;  Steinert  t. 
Sobey  (1897),  14  App.  Div.  509,  44  N.  Y.  Supp.  146;  People  ex  rel.  MoflFatt 
V.  Zimmerman  (1905),  48  Misc.  203,  204,  95  N.  Y.  Supp.  136;  Matter  of  City 
of  New  York  (1907),  57  Misc.  56,  108  N.  Y.  Supp.  197;  People  v.  Schermeir- 
horn   (1908),  59  Misc.  149,  112  N.  Y.  Supp.  222. 

§  2143.  Labor  prohibited  on  Sunday. 

All  labor  on  Sunday  is  prohibited,  excepting  the  works  of 
necessity  and  charity.  In  works  of  necessity  or  charity  is  in- 
cluded whatever  is  needful  during  the  day  for  the  good  order, 
health  or  comfort  of  the  community. 

Derivation:     Penal  Code,  §  263,  as  amended  L.  1883,  ch.  358. 

Merrit  v.  Earle  (1864),  29  N.  Y.  122,  atf'g  31  Barb.  38;  Eberle  v.  Mehr- 
bach  (1874),  55  N.  Y.  682;  Solarz  v.  Manhattan  Ey.  Co.  (1894),  8  Misc.  656, 
29  N.  Y.  Supp.  1123,  31  Abb.  N.  C.  426;  People  v.  Havnor  (1896),  149  N.  y! 
195,  aff'g  1  App.  Div.  459,  37  N.  Y.  Supp.  314;  Tyrrell  v.  Mayor,  etc.  (1898), 
34  App.  Div.  334,  54  N.  Y.  Supp.  372;  People  v.  Poole  (1904),  44  Misc.  119, 
89  N.  Y.  Supp.  773;  Hallen  v.  Thompson  (1905),  48  Misc.  643,  96  N.  Y.  Supp! 
142;  People  ex  rel.  MoflFatt  v.  Zimmerman  (1905),  48  Misc.  203,  204,  95  N. 
Y.  Supp.  136;  Matter  of  the  City  of  New  York  (1907),  57  Misc.  56,  108  N. 
Y.  Supp.  197;  People  ex  rel.  Hammerstein  v.  O'Gorman  (1908),  124  App 
Div.  222,  108  N.  Y.  Supp,  737;  United  Vaudeville  Co.  v.  Zeller  (1908),  68 
Misc.  17,  108  N.  Y.  Supp.  789;  Moore  v.  Owen  (1908),  58  Misc.  335,  109  N. 
Y.  Supp.  585;  see  also  Batsford  v.  Every,  44  Barb.  618;  Bilordeaux  v  Litho- 
gr^Ue  Co.,  16  Daly,  78,  9  N.  Y.  Supp.  607;  Dinsmore  t.  Board  of  Polie^ 

426 


Art.  192]  SABBATH  [§§  2144-2145 

12  Abb.  N.  C.  437 ;  Miller  v.  Eoeasler,  4  E.  D.  Smith  234 ;  Sun,  etc.,  Assn.  v. 
Tribune,  etc.,  Assn.,  44  N.  Y.  Super.  136;  Isaacs  v.  Beth,  etc..  Society,  1  Hilt. 
469;  Eex  v.  Brotherton,  2  Str.  702;  State  v.  Railroad  Co.,  24  W.  Va.  783,  49 
Am.  Eep.  290. 

§  2144.  Persons  observing  another  day  as  a  Sabbath. 

It  is  a  sufficient  defense  to  a  prosecution  for  work  or  labor  on 
the  first  day  of  the  week  that  the  defendant  uniformly  keeps 
another  day  of  the  week  as  holy  time,  and  does  not  labor  on 
that  day,  and  that  the  labor  complained  of  was  done  in  such  man- 
ner as  not  to  interrupt  or  disturb  other  persons  in  observing  the 
first  day  of  the  week  as  holy  time. 

Derivation:    Penal  Code,  f  264,  as  amended  L.  1885,  ch.  519. 

People  ex  rel.  Moflfatt  v.  Zimmerman  (1905),  48  Misc.  203,  204,  95  N.  Y. 
Supp.  136;  see  also  Paulding  v.  Lane,  104  N.  Y.  Supp.  1051;  Scales  v.  State, 
47  Ark.  476,  58  Am.  Eep.  768;  Johns  v.  State,  78  Ind.  332,  41  Am.  Rep.  577; 
City  of  Schreveport  v.  Levy,  26  La.  Ann.  671,  21  Am.  Eep.  553;  Com.  v.  Has, 
1212  Mass.  40;  Swann  v.  Swann,  21  Fed.  299;  MaxisoiQ  v.  Annas,  1  Den.  204. 

§  2145.  Public  sports  on  Sunday. 

All  shooting,  hunting,  playing,  horse-racing,  gaming  or  other 
public  sports,  exercises  or  shows,  upon  the  first  day  of  the  week, 
and  all  noise  unreasonably  disturbing  the  peace  of  the  day  are 
prohibited, 

^Notwithstanding  the  provisions  of  this  section  or  of  any  general 
or  local  act,  it  shall  be  lawful  to  play  baseball  games  on  the  first 
day  of  the  week  after  two  o'clock  in  the  afternoon  and  to  witness 
which  an  admission  fee  may  or  may  not  be  charged,  in  a  city,  town 
or  village,  if  an  ordinance  shall  have  been  adopted  by  the  common 
council  or  other  legislative  governing  body  of  the  city,  town  or 
village  permitting  such  games  on  such  day  and  after  such  hour. 
(Amended  by  L.  1919,  ch.  260,  in  effect  April  19,  1919.) 

Derivation:    Penal  Code,  §  265,  as  amended  L.  1883,  ch.  358. 

People  V.  Dennin  (1885),  35  Hun  327,  3  N".  Y.  Cr.  127;  People  v.  Moses 
(1893),  140  N.  Y.  211,  aff'g  65  Hun  161,  20  N.  Y.  Supp.  9;  Quinlan  v.  Conlin 
(1895),  13  Misc.  568,  34  N.  Y.  Supp.  952;  Kenny  v.  Martin  (1895),  11  Misc. 
651,  32  N.  Y.  Supp.  1087;  Matter  of  Eupp  (1898),  33  App.  Div.  468,  53  N.  Y. 
Supp.  927;  People  ex  rel.  Bedell  v.  DeMott  (1902),  38  Misc.  171,  172,  77  N.  Y. 
Supp.  249,  16  Crim.  Eep.  552;  People  v.  Poole  (1904),  44  Misc.  118,  89  N.  Y. 
Supp.  773;  People  ex  rel.  Poole  v.  Hesterberg  (1904),  43  Misc.  510,  89 
N.  Y.  Supp.  498;  Dunham  v.  Binghamton  &  L.  B.  B.  Assn.  (1904),  44  Misc. 
114,  89  N.  Y.  Supp.  762;  Brighton  Athletic  Club  v.  McAdoo  (1905),  47  Misc. 
432,  434,  94  N.  Y.  Supp.  391;  Ontario  Field  Clnh  v.  McAdoo  (1905),  56 
Misc.  285,  107  N.  Y.  Supp.  295;  Hallen  v.  Thompson  (1905),  48  Misc.  643,  96 
N.  Y.  Supp.  142;  People  ex  rel.  Hart  v.  Demerest  (1906),  56  Misc.  288,  107 
N.  Y.  Supp.  549;  People  v.  Finn  (1908),  57  Misc.  661,  110  N.  Y.  Slipp.  22,  108 
N.  Y.  Supp.  207;  United  Vaudeville  Co.  v.  Zeller  (1908),  58  Misc.  17,  108  N.  Y. 
Supp.  789;  Moore  v.  Owen  (1908),  58  Misc.  335,  109  K  Y.  Supp.  585;  Eden 
Musee  Co.  v.  Bingham.  (1908),  125  App.  Div.  782,  110  N.  Y.  Supp.  210,  58 
Misc.  645,  108  N.  Y.  Supp.  200;  People  v.  Hemlet  (1908),  127  App.  Div.  357; 
see  also  Scongale  v.  Sweet  (Mich.),  82  N.  W.  1061;  State  v.  O'Eourke,  35 
Nebr.  614, 17  L.  E.  A.  830,  46  Alb.  L.  J.  531. 
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§  2146.  Trades,  manufactures,  and  mechanical  employments  prohibited 
on  Snnday. 

All  trades,  manufactures,  agricultural  or  mechanical  employments  upon 
the  first  day  of  the  week  are  prohibited,  except  that  when  the  same  are 
works  of  necessity  they  may  be  performed  on  that  day  in  their  usual  and 
orderly  manner,  so  as  not  to  interfere  with  the  repose  and  religious  lib- 
erty of  the  community. 

Derivation:   Penal  Code,  §  266,  as  amended  L.  1883,  ch.  358. 

People  V.  Lyons  (1875),  5  Hun,  643;  People  ex  rel.  Hobach  v.  Sheriff 
(1895).  13  Misc.  587,  35  N.  Y.  Supp.  19;  Quinlan  v.  Conlin  (1895),  13  Misc. 
568,  34  N.  Y.  Supp.  952;  People  v.  Havnor  (1896),  149  N.  Y.  195;  Book  30 
(reprint  ed.)  794,  note  aff'g  App.  Div.  459,  37  N.  Y.  Supp.  314;  People  v. 
Butts  (1907),  121  App.  Div.  226,  105  N.  Y.  Supp.  677;  see,  also.  Landers  v. 
Staten  Island  R.  Co.,  13  Abb.  Pr.  (N.  S.)  355;  Manhattan  Iron  Works  Co. 
V.  French,  12  Abb.  N.  C.  448;  Ex  parte  Jentzsch,  112  Cal.  468,  32  L.  R.  A. 
664;  Eden  v.  People,  161  111.  296,  32  L.  R.  A.  659;  Mueller  v.  State,  76  Ind. 
SIO,  40  Am.  Rep.  245;  Yonoski  v.  State,  79  Ind.  393,  41  Am.  Rep.  614; 
Wilkinson  v.  State,  59  Ind.  416,  26  Am.  Rep.  84 ;  Com.  v.  Louisville,  etc.,  R. 
Co.,  80  Ky.  291,  44  Am.  Rep.  475;  Philadelphia,  etc.,  R.  Co.  Y-  Lehman,  56 
Md.  209,  40  Am.  Rep.  415;  Com.  v.  Dextra,  143  Mass.  28;  Hennersdorf  v. 
State,  11  Crim.  L.  Mag.  179;  Phelps  v.  Board  of  Police,  23  Daily  Reg.  No. 
1,  5  Law  Bull.  13;  Petit  v.  Minnesota,  177  U.  S.  164. 

§  2147.  Public  traffic  on  Snnday. 

All  manner  of  public  selling  or  offering  for  sale  of  any  property  upon 
Sunday  is  prohibited,  except  as  follows: 

1.  Articles  of  food  may  be  sold,  served,  supplied  and  delivered  at  any 
time  before  ten  o'clock  in  the  morning; 

2.  Meals  may  be  sold  to  be  eaten  on  the  premises  where  sold  at  any 
time  of  the  day; 

3.  Caterers  may  serve  meals  to  their  patrons  at  any  time  of  the  day; 

4.  Prepared  tobacco,  milk,  eggs,  ice,  soda-water,  fruit,  flowers,  confec- 
tionery, newspapers,  gasoline,  oil,  tires,  drugs,  medicines  and  surgical  instru- 
ments, may  be  sold  in  places  other  than  a  room  where  spirituous  or  malt 
liquors  or  wines  are  kept  or  offered  for  sale  and  may  be  delivered  at  any  time 
of  the  day; 

5.  Delicatessen  dealers  may  sell,  supply,  serve  and  deliver  cooked  and 
prepared  foods,  beiiween  the  hours  of  four  o'clock  in  the  afternoon  and 
half  past  seven  o'clock  in  the  evening,  In  addition  to  the  time  provided  for 
in  subdivision  one  hereof. 

The  provisions  of  this  section,  however,  shall  not  be  construed  to  allow 
or  permit  the  public  sale  or  exposing  for  sale  or  delivery  of  uncooked 
flesh  foods,  or  meats,  fresh  or  salt,  at  any  hour  or  time  of  the  day.  Deli- 
catessen dealers  shall  not  be  considered  as  caterers  within  subdivision  three 
hereof.  (Amended  by  L.  1913,  ch.  346;  L.  1915,  ch.  278,  in  effect  April  14, 
X915 ) . 

Derivation:  Penal  Code,  §  267,  as  amended  L.  1883,  ch.  358-  L  1896  oh 
648;  L.  1901,  oh.  392.  '      " 

O'Shea  v.  Kohn  (1884),  33  Hun,  115,  aff'd  97  N.  Y.  649;  Ouinlan  v  Conlin 
(1895),  13  Misc.  568,  34  N.  Y.  Supp.  952;  People  ex  rel  Woodfn  v'  Hajan 
(1901).  36  Misc.  349.  73  N.  Y.  Suppf  564;  People  ex  rel.  kS  v.  Zimmer^ 
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man  (1905),  48  Misc.  203,  204,  95  N.  Y.  Supp.  136;  see  also  Bataford  t. 
Every,  44  Barb.  618;  State  v.  Ohmer,  11  Crim.  L.  Mag.  378,  citing  12  Abb. 
N.  C.  468. 

§  2148.  Serving  process  on  Sunday. 

All  service  of  legal  process,  of  any  kind  whatever,  on  the  first 
day  of  the  week  is  prohibited,  except  in  cases  of  breach  of  the 
peace  or  apprehended  breach  of  the  peace  or  when  sued  out  for 
the  apprehension  of  a  person  charged  with  crime,  or  except  where 
such  service  is  specially  authorized  by  statute.  Service  of  any 
process  upon  said  day  except  as  herein  permitted  is  absolutely  void 
for  any  and  every  purpose  whatsoever. 

Derivation:     Penal  Code,  §  268,  as  amended  L.  1892,  ch.  622. 

Hastings  v.  Farmer  (1850),  4  N.  Y.  296;  Scott  Shoe  Co.  v.  Danoel  (1901), 
63  App  Div.  172,  71  N.  Y.  Supp.  263;  see  also  Van  Vechten  v.  Paddock,  12 
Johns.   178;  Butler  v.  Kelsey,  15  Johns.  177. 

§  2149.  Forfeiture  of  conunodities  exposed  for  sale  on  Sun- 
day. 

In  addition  to  the  penalty  imposed  by  section  twenty-one  hun- 
dred and  forty-two,  all  property  and  commodities  exposed  for 
sale  on  the  first  day  of  the  week  in  violation  of  the  provisions 
of  this  article  shall  be  forfeited.  Upon  conviction  of  the  offender 
by  a  justice  of  the  peace  of  a  county,  or  by  any  police  justice  or 
magistrate,  such  officer  shall  issue  a  warrant  .for  the  seizure  of 
the  forfeited  articles,  which,  when  seized,  shall  be  sold  on  one 
day's  notice,  and  the  proceeds  paid  to  the  overseers  of  the  poor, 
for  the  use  of  the  poor  of  the  town  or  city. 

Derivation:     Penal  Code,  §  270,  as  amended  L.  1883,  ch.  358. 

People  ex  rel.  Moflfatt  v.  Zimmerman  (1905),  48  Misc.  203,  204,  95  N.  Y. 
Supp.  136. 

§  2150.  Maliciously  serving  process  on  Saturday  on  person 
who  keeps  Saturday  as  holy  time. 

Whoever  maliciously  procures  any  process  in  a  civil  action  to 
be  served  on  Saturday,  upon  any  person  who  keeps  Saturday  as 
holy  time,  and  does  not  labor  on  that  day,  or  serves  upon  him 
any  process  returnable  on  that  day,  or  maliciously  procures  any 
civil  action  to  which  such  person  is  a  party  to  be  adjourned  to 
that  day  for  trial,  is  guilty  of  a  misdemeanor. 
Derivation:    Penal  Code,  i  271. 

Martin  v.  Goldstein  (1897),  20  App.  Div.  203,  46  K.  Y.  Supp.  981;  im 
also  Maxaon  v.  Annas,  1  Den.  204. 
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§  2151.  Processions  and  parades  on  Sunday. 

AH  processions  and  parades  on  Sunday  in  any  city,  excepting 
only  funeral  processions  for  tlie  actual  burial  of  the  dead,  and 
processions  to  and  from  a  place  of  worship  in  connection  with  a 
religious  service  there  celebrated,  are  forbidden;  and  in  such 
excepted  cases  there  shall  be  no  music,  fireworks,  discharge  of 
cannon  or  firearms,  or  other  disturbing  noise.  At  a  miliitary 
funeral,  or  at  the  funeral  of  a  United  States  soldier,  sailor  or 
marine,  or  of  a  national  guardsman,  or  of  a  deceased  member  of 
an  association  of  veteran  soldiers,  sailors  or  marines,  or  of  a  dis- 
banded militia  regiment,  or  of  a  secret  fraternal  society,  or  of  an  asso- 
ciation of  employees  of  the  national,  state,  or  municipal  governments, 
music  may  be  played  while  escorting  the  body ;  also  in  patriotic  mili- 
tary proeesssions  on  Sunday  previous  to  Decoration  day,  known  as 
memorial  Sunday,  to  cemeteries  or  other  places  where  memorial  services 
are  held,  and  al=o  by  organizations  of  the  national  guard  or  naval 
militia  or  of  an  association  of  employees  of  the  national,  state,  or 
municipal  governments,  attending  religious  service  on  Sunday;  but  in 
no  case  within  one  block  of  a  place  of  worship  where  service  is  then 
being  celebrated.  A  person  wilfully  violating  any  provision  of  this 
section  is  punishable  by  a  fine  not  exceeding  twenty  dollars  or  impris- 
onment not  exceeding  ten  days,  or  by  both.  (Amended  bv  L.  1911,  ch. 
147;  L.  1913,  ch.  16,  and  L.  1914,  eh.  338,  in  effect  April  14,  1914.) 

Derivation:  Penal  Code,  §  276,  as  amended  L.  1883,  ch.  302,  358;  L.  1895, 
eh.  778. 

People  V.  Miles  (1908),  123  App.  Div.  871,  108  N.  Y.  Supp.  510, 

§  2152.    Theatrical  and  other  perfornxances  on  Sunday. 

The  performance  of  any  tragedy,  comedy,  opera,  ballet,  farce, 
negro  minstrelsy,  negro  or  other  dancing,  wrestling,  boxing  with 
or  without  gloves,  sparring  contest,  trial  of  strength,  or  any  part 
or  parts  therein,  or  any  circus,  esquestrian  or  dramatic  perform- 
ance or  exercise,  or  any  performance  or  exercise  of  jugglars,  acro- 
bats, club  performances  or  rope  dancers  on  the  first  day  of  tire 
week  is  forbidden ;  and  every  person  aiding  in  such  exhibition, 
performance  or  exercise  by  advertisement,  posting  or  otherwise, 
and  every  owner  or  lessee  of  any  garden,  building  or  other  room, 
place  or  structure,  who  leases  or  lets  the  same  for  the  purpose  of 
any  such  exhibition,  performance  or  exercise,  or  who  assents  to 
the  use  of  the  same,  for  any  such  purpose,  if  it  be  so  used,  is 
guilty  of  a  misdemeanor. 

In  addition  to  the  punishment  therefor  provided  by  statute, 
every  person  violating  this  section  is  subject  to  a  penalty  of  five 
hundred  dollars,  which  penalty  "  The  Society  for  the  Eefonnation 
of  Juvenile  Delinquents  "  in  the  city  of  New  York,  for  the  use  of 
that  society,  and  the  overseers  of  the  poor  in  any  other  city  or 
town,  for  the  use  of  the  poor,  are  authorized,  in  the  name  of  the 
people  of  this  state,  to  recover, 
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Besides  this  penalty,  every  such  exhibition,  performance  or  ex- 
ercise, of  itself,  annuls  any  license  which  may  have  been  pre- 
viously obtained  by  the  manager,  superintendent,  agent,  owner 
or  lessee,  using  or  letting  such  building,  garden,  room,  place  or 
other  structure,  or  consenting  to  such  exhibition,  performance  or 

exercise. 

Derivation:    Penal  Code,  §  277,  as  amended  L.  1883,  eh.  358. 

^euendorflf  v.  Duryea  (1877),  69  N.  Y.  557,  25  Am.  Kep.  235,  aflf'g  6  Daly, 
276;  Matter  of  Allen  (1901),  34  Misc.  698,  70  N.  Y.  Supp.  1017,  15  N.  Y. 
Cr.  453;  Hallen  v.  Thompson  (1905),  48  Misc.  643,  96  N.  Y.  Supp.  142;  Mat- 
ter of  the  City  of  N.  Y.  (1907),  57  Misc.  52,  108  N.  Y.  Supp.  197;  People 
ex  rel.  Hammerstein  v.  O'Gorman  (1908),  124  App.  Div.  225,  104  N.  Y.  Supp. 
737;  People  v.  Helmet  (1908),  127  App.  Div.  358;  United)  Vaudeville  Co.  v. 
Zeller  (1908),  58  Misc.  18,  108  N.  Y.  Supp.  789,  108  N.  Y.  Supp.  207;  Eden 
Muse©  Go.  T.  Bingham  (1908),  58  Misc.  648,  108  N.  Y.  Supp.  200;  Moore  v. 
Owen  (1908),  58  Misc.  333,  109  N.  Y.  Supp.  585;  see  also  People  v.  Hoym,  20 
How.  Pr.  76. 

§  2153.  Barbering  on  Sunday. 

Any  person  who  carries  on  or  engages  in  the  business  of  shav- 
ing, hair  cutting  or  other  work  of  a  barber  on  the  first  day  of 
the  week,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  more  than  five  dollars;  and 
upon  a  second  conviction  for  a  like  offense  shall  be  fined  not  less 
than  ten  dollars  and  not  more  than  twenty-five  dollars,  or  be  im- 
prisoned in  the  county  jail  for  a  period  of  not  less  than  ten  days, 
nor  more  than  twenty-five  days,  or  be  punishable  by  both  such 
fine  and  such  imprisonment  at  the  discretion  of  the  court  or  magis- 
trate ;  provided,  that  in  the  village  of  Saratoga  Springs,  from  the 
fifteenth  day  of  June  to  the  fifteenth  day  of  September,  inclusive, 
and  in  the  city  of  New  York  throughout  the  year,  barber  shops 
or  other  places  where  a  barber  is  engaged  in  shaving,  hair  cutting 
or  other  work  of  a  barber,  may  be  kept  open,  and  the  work  of 
a  barber  may  be  performed  therein  until  one  o'clock  of  the  after- 
noon of  the  first  day  of  the  week. 

Derivation:    L.  1895,  ch.  823,  as  amended  L.  1907,  oh.  297. 
§  2154.  Motion  picture  exhibitions  on  the  first  day  of  the 
week. 

If  in  any  city,  town  or  village  motion  pictures  are  now  exhibited 
on  the  first  day  of  the  week,  they  may  continue  to  be  so  exhibited 
during  such  time  after  two  o'clock  in  the  afternoon  as  the  exhibi- 
tion of  motion  pictures  shall  not  have  been  prohibited  by  an  ordi- 
nance hereafter  adopted  by  the  common  council  or  other  legis- 
lative body  of  such  city,  town  or  village,  the  adoption,  repeal  or 
re-adoption  of  which  is  hereby  authorized.  If  in  any  city,  town 
or  village  motion  pictures  are  not  now  exhibited  on  the  first  day 
of  the  week,  they  shall  not  be  so  exhibited  except  during  such  time 
after  two  o'clock  in  the  afternoon  as  shall  be  permitted  by  an 
ordinance  hereafter  adopted  by  the  common  council  or  other 
legislative  body  of  such  city,  town  or  village,  the  adoption,  repeal 
or  re-adoption  of  which  is  hereby  authorized.  ^(  Added  by  L.  1919, 
ck  257,  in  effect  April  19,  1919,) 
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ARTICLE  194. 

SAI.T  WORKS. 

SxoTiOH  2170.  iBJuries  to  the  Onondaga  salt  works. 

§  2170.  Injuries  to  the  Onondaga  salt  works. 

A  person  who  wilfully  bums,  destroys^  or  injuree  any  salt  man- 
ufactory connected  with  the  Onondaga  salt  springs,  or  any  build- 
ing appurtenant  to  such  manufactory  or  any  part  of  such  manufac- 
tory, or  any  of  the  buildings,  reservoirs,  pumps,  conductors  or 
water  conduits,  belonging  to  this  state,  used  in  the  raising  of  salt 
water  for  the  manufacture  of  salt,  without  authority  of  law,  is 
punishable  by  imprisonment  in  a  state  prison  not  exceeding  five 
years. 

DarlTfttlom:    Penal  Cod*,  S  483. 
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ARTICLE  195. 

(Addsd  by  L.  1909,  Ch.  524.    In  effect  May  27,  1909.)  7 
SKDTTCTION. 

SxonoN  2176.  Seduction  under  promise  of  marriage. 

2176.  Bar  to  prosecution. 

2177.  No  oonTiction  on  unsupported  testimony. 

§  2175.  Seduction  under  promise  or  pretense  to  marry. 

A  person  who,  under  promise  of  marriage,  or  by  means  of  a  fraudu- 
lent representation  to  her  that  he  is  married  to  her,  seduces  and  has 
sexual  intercourse  with  an  unmarried  female  of  previous  chaste  char- 
acter, is  punishable  by  imprisonment  for  not  more  than  five  years,  oi 
by  a  fine  of  not  more  than  one  thousand  dollars  or  both.  (Added  by 
L.  1909,  ch.  624.  Amended  by  L.  1916,  ch.  196,  in  effect  April  12, 
1916.) 

BeriTatiom:    Penal  Ck>de,  §  284. 

Kenyon  t.  People  (1863),  26  N.  Y.  203,  84  Am.  Dee.  177;  Boyce  t.  People 
(1874),  56  N.  Y.  644;  Kaufman  v.  People  (1877),  11  Hun,  82;  People  T. 
Hustis  (1884),  32  Hun,  58,  2  N.  Y.  Cr.  448;  People  v.  Eckert  (1884),  2 
N.  Y.  Cr.  470;  People  v.  Johnson  (1887),  104  N.  Y.  213,  5  N.  Y.  Cr. 
218,  aff'g  4  N.  Y.  Cr.  Rep.  591;  People  v.  Wood  (1892),  131  N.  Y.  618, 
People  v.  Gumaer  (1894),  80  Hun,  78,  30  N.  Y.  Supp.  17;  People  v. 
Duryea  (1894),  81  Hun,  390,  30  N.  Y.  Supp.  877;  People  v.  Van  Alstyne 
(1894),  144  N.  Y.  366,  rev'g  78  Hun,  509,  29  N.  Y.  Supp.  542;  People  v. 
Gumaer  (1896),  4  App.  Div.  412,  39  N.  Y.  Supp.  326;  People  v.  Nelson 
(1897),  153  N.  Y.  90,  12  N.  Y.  Cr.  368,  60  Am.  St.  Rep.  592,  rev'g  91 
Hun,  635,  36  N.  Y.  Supp.  1130;  see  also  People  v.  Ryan  (1901),  63  App. 
Div.  429,  71  N.  Y.  Supp.  527;  Dialer  v.  McCauley  (1901),  66  App.  Div. 
42,  44,  73  N.  Y.  Supp.  270;  see  also  People  v.  Alger,  1  Park.  333;  Conkey 
V.  People,  5  Park.  431;  Carpenter  v.  People,  8  Barb.  603;  Crozier  v.  People, 
1  Park.  453;  Cook  v.  People,  2.  Th.  &  C.  407;  People  v.  Kane,  14  Abb. 
16;  People  V.  McArdle,  5  Park.  180;  Reynolds  v.  People,  41  How.  Pr.  179; 
Safford  v.  People,  1  Park.  474;  Polk  v.  State,  40  Ark.  482,  48  Am.  Rep.  17; 
People  V.  Roderigas,  49  Cal.  9;  People  v.  Hough,  120  Cal.  538,  65  Am.  St. 
Rep.  201 ;  Wood  v.  State,  48  Ga.  192 ;  Callahan  v.  State,  63  Ind.  198 ;  30  Am. 
Rep.  211;  State  v.  Prizer,  49  Iowa,  531,  31  Am.  Rep.  155;  State  v.  Hughes, 
106  Iowa,  129;  State  v.  Higdom,  32  Iowa,  262;  People  v.  Gould,  70  Mich. 
240,  14  Am.  St.  Rep.  493;  People  v.  Squires,  49  Mich.  487;  People  v.  De  Fore, 
«4  Mich.  693,  8  Am.  St.  Rep.  868;  Patterson  v.  Hayden,  17  Oreg.  238,  11 
Am.  St.  R«p.  822;  State  v.  Adams,  25  Oreg.  172,  22  L.  R.  A.  840;  Zabriskie 
V.  State,  43  N.  J.  L.  640,  39  Am.  Rep.  610;  Oliver  v.  Com.,  101  Pa.  St. 
215,  47   Am.   E«p.   704;    Croghan  v.  State,  22  Wis.  444. 
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§  2176.  Bar  to  prosecution. 

The  subsequent  intermarriage  of  the  parties,  or  the  lapse  of  two 
years  after  the  oommission  of  the  offense  before  the  finding  of 
an  indictment,  is  a  bar  to  a  prosecution  for  a  violation  of  this 
section. 

Derivation:  Penal  Code,  §  285.  Added  by  L.  1909,  Ch.  524.  In  effect. 
May  27,  1909. 

§  2177.  No  conviction  on  unsupported  testimony. 

No  conviction  can  be  had  for  an  offense  specified  in  the  last 
section,  upon  the  testimony  of  the  female  seduced,  unsupported  by 
other  evidence. 

Derivation:     Penal  Code,  $  286.     Added  by  L.  1909,  Ch.  S24.     In    effect. 

May  27,  1909. 

Kenyon  v.  People  (1863),  26  N.  Y.  203;  Boyce  v.  People 
(1874),  55  N.  Y.  644;  Armstrong  v.  People  (1877),  70  N.  Y.  38;  People  v. 
Kearney  (1888),  110  N.  Y.  188,  7  N.  Y.  Or.  114,  rev'g  47  Hun,  129,  7  N.  Y. 
Cr.  106;  People  v.  Glrmaer  (1894),  80  Hun,  78,  30  N.  Y.  Supp.  17;  People  v. 
Orr  (1895),  92  Hun,  199,  36  N.  Y.  Supp.  398;  see  also  Crandall  v.  People, 
2  Lans.  309;  People  v.  Hine,  8  N.  Y.  Leg.  Obs.  139;  State  v.  Araah,  55  Iowa, 
250;  State  v.  Dietrick,  51  Iowa,  467;  People  v.  Jensen  (Mich.),  33  N.  W.  811; 
State  V.  Brassfield,  81  Mo.  151,  51  Am.  Rep.  234;  State  v.  Patterson,  88  Mo- 
88,  57  Am.  Rep.  374;  Rice  v.  Com.,  100  Pa.  St.  28;  Cook  v.  People,  2  Th.  &  C. 
404;   State  v.  Hill,  4  S.  W.  121;   State  v.  Brinkhaus,  7  Grim.  L.  M»g.  343. 
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ARTICLE  196. 

SENTENCE. 

Sbcmon  2180.  Place  to  be  specified  in  sentence;  removal  of  convictg. 

2181.  Sentence  to  imprisonment  for  less  than  one  year. 

2182.  Sentence  to  imprisonment  for  one  year. 

2183.  Sentence  to  imprisonment  for  more  than  one  year. 

2184.  Sentence  to  house  of  refuge,  state  industrial  school,  and  New 

York  state  training  school  for  girls. 

2185.  Sentence  of  males  between  sixteen  and  thirty  years  of  age. 

2186.  Sentence  of  minors  to  imprisonment. 

2187.  Sentence  of  female  convicts  to  imprisonment. 

2188.  Duty  of  court  to  sentence;  suspending  sentence. 

2189.  Indeterminate  sentences  to  state  prisons. 

2190.  Sentence  to  imprisonment  on  two  or  more  convictions. 

2191.  Sentence  when  punishment  prescribed  is  imprisonment  for  not 

less  than  a  specified  time. 

2192.  Sentence  where  punishment  prescribed  is  imprisonment  for  not 

more  than  a,  specified  time. 

2193.  Calculating  term  of  imprisonment. 

2194.  Sentence  of  minor  under  sixteen  years  of  age. 

2195.  Imprisonment  when  sentenced  to  a  reformatory. 

2196.  Sentence    to    penitentiary    under    the   provisions   of    §    320    o^ 

prison   law,   of   person   not  punishable   by   imprisonment   ia 
state  prison. 

2197.  Repealed. 

2198.  Sentence  of  convicts  to  state  prisons. 

I  2180.  Place  to  be  specified  in  sentence;  removal  of  convicts. 

The  place  of  the  imprisonment  must  be  specified  in  the  judg- 
ment and  sentence  of  the  court.  But  convicts  may  be  removed 
from  one  place  of  confinement  to  another,  in  a  case,  and  by  the 
authority,  designated  by  statute. 

Derivation:     Penal  Code,  §  705. 

As  to  detention  of  mental  defectives,  see  Mental  Deficiency  Law  (L.  1919, 
ch.  633). 

Weed  V.  People  (1865),  31  N.  Y.  465;  see  also  Matter  of  Waterman,  33 
Fed.  29. 

§  2181.  Sentence  to  imprisonment  for  less  than  one  year. 

Where  a  person  is  convicted  of  a  crime,  for  which  the  punish- 
ment inflicted  is  imprisonment  for  a  term  less  than  one  year,  the 
imprisonment  must  be  inflicted  by  confinement  in  the  county  jail, 
or  place  of  confinement  designated  by  law  to  be  used  as  the  jail  of 
the  county,  except  when  otherwise  specially  prescribed  by  statute. 

Derivation:    Penal  Code,  §  702. 

People  V.  Parr  (1886),  4  N.  Y.  Or.  546;  People  v.  Hughes  (1893),  137 
K.  Y.  33,  aff'g  46  N.  Y.  S.  R.  413. 
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§  2182.  Sentence  to  imprisonment  for  one  year. 

Where  a  person  is  convicted  of  a  crime,  for  ■which  the  punish- 
ment inflicted  is  imprisonment  for  a  term  of  one  year,  he  may 
be  sentenced  to,  and  the  imprisonment  may  be  inflicted  by,  con- 
finement either  in  a  county  jail,  or  in  a  penitentiary  or  state 
prison.  JSTo  person  shall  be  sentenced  to  imprisonment  in  a  state 
prison  for  less  than  one  year.  The  expense  of  maintaining  per- 
sons convicted  of  a  felony  who  shall  be  sentenced  to  imprisonment 
in  a  penitentiary  shall  be  paid  by  the  state  at  the  rate  of  sixty 
cents  per  day  per  capita.     (Amended  by  L.  1918,  ch.  269,  in  effect 

Sept  1,  1918.) 

Derivation:     Penal  Code,  §  703. 

People  ex  rel.  DeVoe  v.  Kelly  (1884),  97  N.  Y.  212,  32  Hun  540,  modf'g 
32  Hun  536;  People  v.  Parr  (1886),  4  N.  Y.  Cr.  546;  Mairs  v.  Bait.  &  Ohio 
Railroad  Co.  (1903),  175  N.  Y.  409,  aflf'g  73  App.  Div.  265,  76  N.  Y.  Supp.  838. 

§  2183.  Sentence  to  imprisonment  for  more  than  one  year. 

Where  a  person  is  convicted  of  a  crime,  for  vi^hich  the  punish- 
ment inflicted  is  imprisonment  for  a  term  exceeding  one  year,  or  is 
sentenced  to  imprisonment  for  such  a  term,  the  imprisonment  must 
be  inflicted  by  confinement  at  hard  labor  in  a  state  prison.  But 
this  and  sections  twenty-one  hundred  and  eighty-one  and  twenty- 
one  hundred  and  eighty-two  shall  not  apply  to  a  case  where  special 
provision  is  made  by  statute  as  to  the  punishment  for  any  particu- 
lar offense  or  class  of  offenses  or  offenders,  nor  to  the  cases  specified 
in  sections  twenty-one  hundred  and  eighty-four,  twenty-one  hun- 
dred and  eighty-five,  twenty-one  hundred  and  eigbty-six  and 
tweoaty-one  hundred  and  eighty-seven. 

Derivation:     Penal  Code,  |  704. 

People  V.  Hughes  (1893),  137  N.  Y.  29,  afif'g  46  N.  Y.  S.  R.  413;  People  ex 
rel.  Gately  v.  Sage  (1897),  13  App.  Div.  136,  43  N.  Y.  Supp.  372,  rev'g  17 
Misc.  713,  41  N.  Y.  Supp.  531;  People  ex  rel.  Cosgrifif  v.  Craig  (1908),  60 
Misc.  531;   see  also  People  v.  Dewey,  11  N.  Y.  Supp.  603. 

§  2184.  Sentence  to  house  of  refuge,  state  industrial  school, 
and  New  York  state  training  school  for  girls. 

Where  a  male  person  under  the  age  of  twelve  years  is  con- 
victed of  a  crime  amounting  to  felony,  or  where  a  male  person 
of  twelve  years  and  under  the  age  of  sixteen  years  is  convicted  of 
a  crime,  the  trial  court  may,  instead  of  sentencing  him  to  impris- 
onment in  a  state  prison  or  in  a  penitentiary,  direct  him  to  be 
confined  in  a  house  of  refuge  under  the  provsions  of  the  statute 
relating  thereto.    Where  the  conviction  is  had  and  the  sentence 
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is  inflicted  in  tlie  city  of  New  York,  the  place  of  confinement  must  be  a  house 
of  refuge  established  by  the  managers  of  the  society  for  the  reformation  of 
juvenile  delinquents  in  the  city  of  New  York;  where  the  conviction  is  had 
and  the  sentence  inflicted  outside  of  said  city,  the  place  of  confinement  may 
be  in  the  state  industrial  school.  Where  a  male  person  of  the  age  of  sixteen 
years  and  under  the  age  of  eighteen  years  has  been  convicted  of  juvenile  delin- 
quency or  of  a.  misdemeanor,  the  trial  court  may,  instead  of  sentencing  him 
to  imprisonment  in  a  state  prison  or  in  a  penitentiary,  direct  him  to  be  con- 
fined in  a  bouse  of  refuge  established  by  the  managers  of  the  society  for  the 
reformation  of  juvenile  delinquents  in  the  city  of  New  York;  under  the  pro- 
visions of  the  statute  relating  thereto.  Where  a  female  person  not  over  the 
age  of  twelve  years  is  convicted  of  a  crime  amounting  to  felony,  or  where  a 
female  person  of  the  age  of  twelve  years  and  not  over  the  age  of  sixteen 
years  is  convicted  of  a  crime,  the  trial  court  may,  instead  of  sentencing  her 
to  imprisonment  in  a  state  prison  or  in  a  penitentiary,  direct  her  to  be  con- 
fined in  the  New  York  state  training  school  for  girls,  under  the  provisions  of 
the  statute  relating  thereto.  But  nothing  in  this  section  shall  aflfect  any  of 
the  provisions  contained  in  section/  twenty-one  hundred  and  ninety-four. 
(Amended  by  L.  1913,  ch.  607;  L.  1919,  ch.  416,  in  effect  May  5,  1919.) 

DerlTBtioni     Penal  Code,  §  701,  as  amended  L.   1896,  ch.  654;   L.  1904, 

eh.  388. 

People  ex  rel.  Zeese  v.  Maaten  (1894),  79  Hun,  580,  29  N.  Y.  Supp.  891; 
see  also  People  v.  Degnen,  6  Abb.  Pr.  (N.  S.)  87,  54  Barb.  105;  Matter  of 
Lewinski,  66  How.  Pr.  175;  Park  v.  People,  1  Lans.  263;  Matter  of  Eeilly,  18 
Week.  Dig.  516. 

§  2185.  Sentence  of  males  between  sixteen  and  thirty  years 
of  age. 

A  male  between  the  ages  of  sixteen  and  thirty,  convicted  of 
a  felony,  who  has  not  theretofore  been  convicted  of  a  crime  pun- 
ishable by  imprisonment  in  a  state  prison,  may,  in  the  discre- 
tion of  the  trial  court,  be  sentenced  to  imprisonment  in  the  New 
York  state  reformatory  at  Elmira,  to  be  there  confined  under  the 
provisions  of  law  relating  to  that  reformatory. 

Derivation:     Penal  Code,  §  700,  as  amended  L.  1888,  ch.  145. 

People  ex  rel.  Duntz  v.  Coon  (1893)  67  Hun,  523,  22  N.  Y.  Supp.  865; 
People  V.  Madden  (1907),  120  App  Div.  338;  People  ex  rel.  Bettram  v. 
Flynn  (1907),  55  Misc.  22,  105  N.  Y.  Supp.  551;  Matter  of  Jacobs  (1908), 
57  Misc.  655,  109  N.  Y.  Supp.  1068;  see  also  Matter  of  Gilmore,  N.  Y.  L.  ,T. 
August  26,  1893;  Matter  of  Weber,  Daily  Reg.  Aug.  17,  1888. 

S  2186.   (Am'd,  igog.)  Sentence  of  minors  to  imprisonment. 

Where  a  male  person  between  the  ages  of  sixteen  and  twenty- 
one  years  is  convicted  of  a  felony,  or  where  the  term  of  imprison- 
mfinit  of  a  male  convict  for  a  felony  is  fixed  by  the  trial  court  at 

435 


§  2187]  SENTENCE  [Art.  196 

one  year  or  less,  the  court  may  direct  the  convict  to  be  imprisoned 
in  a  county  penitentiary,  instead  of  a  state  prison,  or  in  the  county 
jail  located  in  the  county  where  sentence  is  imposed.  A  child  of 
more  than  seven  and  less  than  sixteen  years  of  age,  who  shall 
commit  any  act  or  omission  which,  if  committed  by  an  adult, 
would  be  a  crime  not  punishable  by  death  or  life  imprisonment, 
shall  not  be  deemed  guilty  of  any  crime,  but  of  juvenile  deli- 
quency  only,  but  any  other  person  concerned  therein,  whether  as 
principal  or  accessory,  who  otherwise  would  be  punishable  as  a 
principal  or  accessory  shall  be  punishable  as  a  principal  or  acces- 
sory in  the  same  manner  as  if  such  child  were  over  sixteen  years 
of  age  at  the  time  the  crime  was  committed.  Any  child  charged 
with  any  act  or  omission  which  may  render  him  guilty  of  juve- 
nile deliquemey  shall  be  dealt  with  in  the  same  manner  as  now  is 
or  may  hereafter  be  provided  in  the  case  of  adults  charged  with 
the  same  act  or  omission  except  as  specially  provided  heretofore 
in  the  case  of  children  under  the  age  of  sixteen  years. 

Derivation:  Penal  Code,  §  699,  as  amended  L.  1892,  oh.  496;  L.  1894, 
cli.  726;  L.  1896,  ch.  553;  h.  1902,  eh.  103;  L.  1905,  ch.  655;  L.  1907,  ch. 
417.     Amended  by  L.  1909,  Ch.  478.     In  effect  Sept.  1,  1909. 

§  2187.  Sentence  of  female  convicts  to  imprisonment. 

Any  woman  over  the  age  of  sixteen  years,  who  shall  be  con- 
A'icted  of  a  felony  in  any  of  the  courts  of  this  state,  shall,  when 
the  sentence  imposed  is  one  year  or  more,  be  sentenced  to  impris- 
onment in  the  state  prison  for  women  at  Auburn.  When  the 
sentence  imposed  is  less  than  one  year,  she  may  be  committed  to 
the  county  jail  of  the  county  where  convicted,  or  to  a  penitentiary, 
or  to  the  state  prison  for  women  at  Auburn.  A  woman  between 
the  ages  of  fifteen  and  thirty,  convicted  of  a  felony,  who  has  not 
theretofore  been  convicted  of  a  crime  punishable  by  imprisonment 
in  a  state  prison,  may  in  the  discretion  of  the  trial  court  be  sen- 
tenced to  a  house  of  refuse  or  reformatory  for  women,  to  be 
there  confined  under  the  provisions  of  law  relating  to  such  house 
of  refuge  or  reformatory. 

Derivation:  Penal  Code,  §  698,  as  amended  L.  1896,  ch.  374;  L.  1900, 
ch.  114. 

People  ex  rel.  Oloott  ▼.  House  of  Refuge  (1897),  22  App.  Div.  254,  4T  V. 
Y.  Snpp.  767. 
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§  2188.  Duty  of  court  to  sentence;  suspending  sentence; 
suspending  execution  of  judgment;  probation. 

The  several  sections  of  this  chapter  which  declare  certain  crimes 
to  be  punishable  as  therein  mentioned  devolve  a  duty  upon  the 
court  or  magistrate  authorized  to  pass  sentence  to  determine  and 
impose  the  punishment  prescribed;  but  a  court  or  magistrate  au- 
thorized to  impose  sentence  upon  conviction  of  any  crime  not 
punishable  by  death  or  life  imprisonment,  or  in  any  case  of  juve- 
nile delinquency,  or  in  any  other  proceeding  of  a  criminal  nature, 
whether  the  defendant  has  previously  been  convicted  of  a  crime 
or  not,  may  suspend  sentence  or  impose  sentence  and  suspend  the 
execution  of  the  whole  or  a  part  of  the  judgment  and  may  in  either 
case  place  the  defendant  on  probation  in  accordance  with  the  pro- 
visions of  section  eleven-a  of  the  code  of  criminal  procedure.  No 
provision  of  this  chapter  or  of  the  code  of  criminal  procedure  or 
of  any  general  statute  shall  be  construed  to  prevent  the  court  or 
magistrate  authorized  to  impose  sentence  from  exercising  discre- 
tion to  suspend  sentence  or  suspend  the  execution  of  the  whole  or 
a  part  of  the  judgment  or  to  place  on  probation  as  hereinabove  pro- 
vided. If  sentence  shall  have  been  suspended  or,  if  sentence  shall 
have  been  imposed  and  execution  of  the  whole  or  a  part  of  the 
judgment  shall  have  been  suspended,  at  any  time  thereafter  within 
the  longest  period  for  which  a  defendant  might  have  been  com- 
mitted in  the  first  instance  or,  if  the  defendant  is  on  probation  and 
the  period  of  probation  exceeds  the  period  for  which  the  defendant 
might  have  been  sentenced,  at  any  time  while  the  defendant  remains 
on  probation,  the  court  or  magistrate  having  jurisdiction  may  issue 
process  for  the  rearrest  of  the  defendant,  and  when  such  defendant 
is  arraigned  may,  if  sentence  shall  have  been  suspended,  impose 
any  sentence  or  make  any  commitment  which  might  have  been 
imposed  or  made  at  the  time  of  conviction  or  may,  if  sentence  shall 
have  been  imposed  and  execution  of  the  whole  or  a  part  of  the 
judgment  suspended,  revoke  the  order  suspending  execution  of 
judgment  and  order  executed  the  judgment  or  the  part  thereof 
the  execution  of  which  shall  have  l»en  suspended  or  may  modify 
the  judgment  so  as  to  provide  for  the  imposition  of  any  punish- 
ment which  might  have  been  imposed  at  the  time  of  conviction. 
(Amended  by  L.  1918,  ch.  457,  in  effect  May  6,  1918.) 

L.  1918,  oh.  457,  §  2.  If  heretofore  the  exeeution  of  the  whole  or  a  part  of 
a  judgment  entered  pursuant  to  statute  shall  have  been  suspended  such 
suspension  shall  be  regarded  in  all  respects  as  if  the  sentence  imposed  upon 
■wihioh  judgment  was  entered  and  execution  thereof  suspended  had  been, 
suspended  and  not  imposed. 

Derivation:  Penal  Code,  §  12,  as  amended  L.  1893,  ch.  279;  L.  1905, 
eh.  655. 

People  V.  Harrington  (1884),  15  Ahb.  N.  C.  161,  3  N.  Y.  Cr.  141,  1  How. 
Pr.  (N.  S.)  37;  People  ex  rel.  Forsyth  v.  Court  of  Sessions  (1S94),  141  N.  Y. 
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293,  23  L.  R.  A.  856,  rev'g  66  Hun  550 ;  People  ex  rel.  Dunnigan  v.  Webster 
(1895),  86  Hun,  73,  14  Misc.  617,  36  N.  Y.  Supp.  745,  11  N.  Y.  Cr.  484;  see 
also  Miller's  case,  5  Cow.  370;  People  v.  Morrisette,  20  How.  Pr.  118;  Brown 
V.  Rice,  57  Me.  55,  2  Am.  Rep.  11;  People  v.  Meservey,  76  Mich.  223;  In  re 
Webb,  89  Wis.  354,  27  L.  R.  A.  356;  People  v.  Aroher,  18  Chi.  Leg.  News,  245; 
People  V.  Mueller,  4  Crim.  L.  Mag.  725. 

§  2189.  Indeterminate  sentences  to  state  prisons. 

A  person  never  before  convicted  of  a  crime  punishable  by  im- 
prisonment in  a  state  prison,  who  is  convicted  in  any  court  in 
this  state  of  a  felony  other  than  murder  first  or  second  degree, 
and  sentenced  to  a  state  prison,  shall  be  sentenced  thereto  under 
an  indeterminate  sentence,  the  minimum  of  which  ethall  not  be 
less  than  one  year,  or  in  case  a,  minimum  is  fixed  by  law,  not  less 
than  such  minimum;  otherwise,  the  minimum  of  such  sentence 
shall  not  be  more  than  one-half  the  longest  period  and  the  maxi- 
mum shall  not  be  more  than  the  longest  period  fixed  by  law  for 
which  the  crime  is  punishable  of  whicih  the  offender  is  convicted. 

(Amended  by  L.  1919,  ch.  411,  in  effect  Sept.  1,  1919.)' 

Derivation:  Penal  Code,  §  687a,  added  L.  1901,  ch.  425,  and  amended 
L.  1902,  oh.  282;  L.  1906,  ch.  36;  L.  1907,  ch.  737.  Amended  by  L.  1909,  cli. 
282.     In  effect  May  8,  1909. 

People  V.  Hochstim  (1902),  76  App.  Div.  25,  26,  78  N.  Y.  Supp.  638,  986; 
People  ex  rel.  Clark  v.  Warden  of  Sing  Sing  Prison  (1902),  39  Misc.  113,  78 
N.  Y.  Supp.  907,  119  Crim.  Rep.  420;  People  v.  Adams  (1903),  176  N.  Y. 
362,  19  N.  Y.  Cr.  425,  17  N.  Y.  Cr.  558,  aff'd  Sub.  Nom.  Adams  v.  New  York, 
192  U.  S.  585;  People  ex  rel.  Adams  v.  Johnson  (1904),  44  Misc.  551,  90  N.  Y. 
Supp.  134,  19  N.  Y.  Cr.  435;  People  ex!  rel.  Sehall  v.  Deyo  (1905),  181 
N.  Y.  425,  429,  19  N.  Y.  Cr.  442,  rev'g  103  App.  Div.  126,  127,  128,  93  N.  Y. 
Supp.  80;  People  ex  rel.  Ammon  v.  Johnson  (1906),  114  App.  Div.  877,  878, 
100  N.  Y.  Supp.  256,  20'  N.  Y.  Cr.  377;  People  v.  Madden  (1907),  120  App. 
Div.  343;  People  ex  rel.  Dawkins  v.  Frost  (1908),  129  App.  Div.  499;  see  also 
Murphy  v.  Com.,  172  Mass.  264,  43  L.  R.  A.  154;  Dryer  v.  State,  187  U.  S.  71. 

§  2190.  Sentence  to  imprisonment  on  two  or  more  convic- 
tions. 

Where  a  person  is  convicted  of  two  or  more  offenses,  before 
sentence  has  been  pronounced  upon  him  for  either  offense,  the 
imprisonment,  to  which  he  is  sentenced  upon  the  second  or  other 
subsequent  conviction,  must  commence  at  the  termination  of  the 
first  or  other  prior  term  or  terms  of  imprisonment,  to  which  he  is 
sentenced. 

Where  a  person,  under  sentence  for  a  felony,  afterward  com- 
mits any  other  felony,  and  is  thereof  convicted  and  sentenced  to 
another  term  of  imprisonment,  the  latter  term  shall  not  begin 
until  the  expiration  of  all  the  terms  of  imprisonment,  to  which  he 
is  already  sentenced. 

Derivation:     Penal  Code,  §§  694,  695. 

People  ex  rel.  Tweed  v.  Lisoomb   (1875),  60  N.  Y.  560,  19  Am.  Rep.  211 
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rev's  3  Hun,  760,  6  Th.  &  0.  658;  Thomas  v.  People  (1876),  67  N.  Y.  218; 
People  ex  rel.  Dawkins  v.  Frost  (1908),  58  Misc.  621,  lOD  N.- Y.  Supp. 
1121;  People  v.  Fabian  (1908),  126  App.  Div.  95;  see  also  Haggerty  v. 
People,  6  Lans.  347,  53  N.  Y.  642;  Eldridge  v.  State,  37  Ohio  St.  191; 
Castro  V.  Queen,  6  App.  Cas.  229,  34  Eng.  Eep.  399. 

§  2191.  Sentence  when  punishment  prescribed  is  imprison- 
ment for  not  less  than  a  specified  time. 

When  a  crime  is  declared  by  statute  to  be  punishable  by  impris- 
onment for  not  less  than  a  specified  number  of  years,  and  no  limit 
of  the  duration  of  the  imprisonment  is  declared,  the  court  author- 
ized to  pronounce  judgment  upon  conviction  may,  in  its  discretion, 
sentence  the  offender  to  imprisonment  during  his  natural  life,  or 

for  any  number  of  years  not  less  than  the  amount  prescribed. 

Derivation:  Penal  Code,  §  696,  in  part,  as  amended  L.  1892,  ch.  662. 
For  remainder  of  section,  see  §  2192,  post. 

§  2192.  Sentence  where  punishment  prescribed  is  imprisoa- 
ment  for  not  more  than  a  specified  time. 

When  a  crime  is  declared  by  any  of  the  provisions  of  this  chap- 
ter to  be  punishable  by  imprisonment  for  not  more  than  a  specified 
number  of  years,  the  court  authorized  to  pronounce  judgment 
upon  conviction  may,  in  its  discretion,  sentence  the  offender  to 
imprisonment  for  any  time  lees  than  that  prescribed  by  the  pro- 
visions of  this  chapter. 

Derivation:  Penal  Code,  §  606,  in  part,  as  amended  L.  1898,  eh.  MS. 
7or  ramainder  of  section,  see  {  2191,  ante. 

I  8193.  Calculating  term  of  imprisonment. 

Any  time  spent  by  a  person  convicted  of  a  crime  in  a  prison 

or  jail  prior  to  his  conviction  and  before  sentence  has  been  pro- 
nounced upon  him,  shall  become  and  be  calculated  as  a  part  of  the 
term  of  the  sentence  imposed  upon  him,  whether  such  sentence  is 
an  indeterminate  one  or  for  a  definite  period  of  time;  and  such 
time  shall,  in  addition  to  the  time  allowed  for  good  conduct  and 
earned  as  compensation,  be  deducted  from  the  term  of  the  sentence 
so  imposed,  under  the  provisions  of  article  nine  of  the  prison  law. 
Where  such  person  is  subject  to  parole  by  the  board  of  parole  for 
state  prisons,  the  time  spent  by  him  in  any  prison  or  jail  before 
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his  conviction  and  the  imposition  of  sentence,  shall  likewise  be 
calculated  as  a  part  of  the  term,  the  sentence  imposed  -apon  him, 
or  be  deducted  from  the  term  of  such  sentence  in  addition  to  other 
allowances  of  time  provided  for  by  article  nine  of  the  prison  law 
for  the  purpose  of  such  parole.  At  the  time  of  commitment  as 
provided  in  section  four  hundred  and  eighty-seven  of  the  code  of 
criminal  procedure,  it  shall  be  the  duty  of  the  judge  to  indorse 
upon  the  commitment  papers  the  length  of  time  spent  by  the 
person  convicted  in  a  prison  or  jail  prior  to  his  conviction  and 
before  sentence  which  is  to  be  calculated  as  part  of  the  term  of 
sentence  imposed  upon  such  person.  (Amended  by  L.  1919, 
ch.  410,  in  effect  May  5,  1919.) 

Derivation:  Penal  Code,  §  697,  aa  amended  L.  1886,  ch.  68;  L.  1888, 
eh.  492. 

People  V.  Trimble  (1891),  60  Hun,  364,  15  N.  Y.  Supp.  60;  People  ex  rrf. 
Adams  v.  Johnson  (1904),  44  Misc.  550,  90  N.  Y.  Supp.  134,  19  N.  Y.  Cr. 
436;  People  ex  rel.  Schali  v.  Deyo  (1905),  103  App.  Div.  126,  127,  128,  93 
ST.  Y.  Supp.  80;  People  ex  rel.  Ammon  v.  Johnson  (1906),  114  App.  Dir. 
879,  100  N.  Y.  Supp.  266,  20  N.  Y.  Cr.  377;  see  also  People  v.  Davis,  19  N. 
Y.  Supp.  783. 


§  2194.  Sentence  of  minor  under  sixteen  years  of  age. 

When  a  person  under  llie  age  of  sixteen  is  convicted  of  a 
crime,  he  may,  in  the  discretion  of  the  court,  instead  of  being 
sentenced  to  fine  or  imprisonment,  be  placed  in  charge  of  any 
suitable  person  or  institution  willing  to  receive  him,  and  be  theret- 
after,  until  majority  or  for  a  shorter  term,  subjected  to  such  dis- 
cipline and  control  of  the  person  or  institution  receiving  him 
as  a  parent  or  guardian  may  lawfully  exercise  over  a  minor.  A 
child  under  sixteen  years  of  age  committed  for  misdemeanor 
under  any  provision  of  this  chapter,  must  be  committed  to 
some  reformatory,  charitable  or  other  institution  authorized  by 
law  to  receive  and  take  charge  of  minors.  And  when  any  such 
child  is  oomraitted  to  an  institution  it  shall,  when  practicable  be 
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committed  to  an  institution  governed  by  persons  of  the  same  re- 
ligious faith  as  the  parents  of  such  child. 

Derivation:     Penal  Code,  §  713,  as  amended  L.  1884,  ch.  46. 

People  ex  rel.  Zeese  v.  Hasten  (1894),  79  Hun,  580,  29  N.  Y.  Supp.  891; 
People  ex  rel.  Cronin  v.  Carpenter  (1898),  25  Misc.  341,  55  N.  Y.  Supp.  521; 
People  ex  rel.  Mt.  Magdalen's  School  v.  Dickson  (1890),  123  N.  Y.  639,  aff'g 
57  Hun,  312,  10  N.  Y.  Supp.  604;  People  ex  rel.  Sanfilippo  v.  New  York  Pro- 
tectory (1902),  38  Misc.  660,  17  N.  Y.  Cr.  113,  78  N.  Y.  Supp.  232;  Corbett 
V.  St.  Vincent's  Industrial  School  (1903),  79  App.  Div.  334,  341,  79  N.  Y. 
Supp.  369. 

§  2195.  Imprisonment  when  sentenced  to  a  reformatory. 

When  a  person  shall  be  sentenced  to  imprisonment  in  a  re- 
formatory  as  prescribed  in  section  three  hundred  and  seven  of 
the  prison  law,  the  court  imposing  such  sentence  shall  not  fix 
or  limit  the  duration  thereof. 

Derivation:     L.  1887,  ch.  711,  i  9,  in  part,  rewritten. 

§  2196.  Sentence  to  penitentiary  under  the  provisions  of  sec- 
tion three  hundred  and  twenty  of  the  prison  law,  or  to  a  county 
jail,  of  person  not  punishable  by  imprisonment  in  state  prison. 

s\.  courtj  police  justice,  justice  of  the  peace,  or  other  magistrate, 
by  whom  any  person  may  be  sentenced,  in  the  several  counties  of 
this  state,  for  any  term  not  less  than  sixty  days,  for  any  crime  or 
misdemeanor  not  punishable  by  imprisonment  in  the  state  prison, 
during  the  continuance  of  the  agreement  mentioned  in  section 
three  hundred  and  twenty  of  the  prison  law,  may  sentence  such 
person  to  imprisonment  either  in  such  penitentiary  or  the  county 
jail,  there  to  be  received,  kept  and  employed  in  the  manner  pre- 
scribed by  law,  and  the  rules  and  discipline  of  such  penitentiary 
or  jail ;  and  it  shall  be  the  duty  of  such  court,  justice  or  magistrate, 
by  a  warrant,  duly  signed  by  the  presiding  judge,  or  justice  or 
clerk  of  such  court,  or  by  such  justice  or  other  magistrate  so  giving 
such  sentence,  to  cause  such  person  so  sentenced,  to  be  forthwith 
and  by  the  most  direct  route  conveyed  by  some  proper  officer  to 
such  penitentiary  or  jail.  It  shall  be  the  duty  of  the  sheriffs, 
deputy  sheriffs,  constables  or  policemen  in  and  for  the  several 
counties  of  this  state,  to  whom  any  warrant  of  commitment  for 
that  purpose  may  be  directed  by  any  court  or  magistrate  in  this 
section  mentioned,  to  convey  forthwith  such  person  so  sentenced, 
to  such  penitentiary  or  jail,  and  there  deliver  such  person  to  the 
keeper  of  such  penitentiary  or  jail.     In  case  of  sentence  to  the 
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penitentiary  it  shall  be  the  duty  of  such  keeper  to  receive  such 
persons  so  sentenced,  during  the  continuance  of  said  agreement, 
authorized  by  said  section  three  hundred  and  twenty  of  the  prison 
law,  to  be  there  safely  kept  and  employed,  aecoixiing  to  the  rules 
and  discipline  of  such  penitentiary.  The  officers  thus  conveying 
fuch  convicts  so  sentenced  to  the  penitentiary,  shall  be  paid  such 
fees  and  expenses  therefor,  as  the  several  boards  of  supervisors 
of  the  several  counties  of  this  state  shall  prescribe  and  allow. 
(Amended  by  L.  1918,  eh.  466,  in  effect  Sept.  1,  1918.) 

Derivation:     L,  1874,  oh.  209,  §  2,  as  amended  L.  1876,  ch.  108. 

§  2197.  (Eepealed  by  L.  1909,  cL  467.  In  effect  May  24, 
1909.) 

§  2198.  Sentence  of  convicts  to  state  prisons. 

All  male  convicts  sentenced  to  imprisonment  in  a  state  prison  in 
the  first,  second  and  ninth  judicial  districts  shall  be  sentenced  to 
the  Sing  Sing  prison,  and  all  so  sentenced  in  the  third  and  fourth 
judicial  districts,  shall  be  sentenced  to  the  Clinton  prison,  and  all 
so  sentenced  in  the  fifth,  sixth,  seventh  and  eighth  judicial  districts 
shall  be  sentenced  to  Auburn  prison. 

Added  by  L.  1909,  eh.  240.     In  effect  April  22,  1909. 
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ARTICLE  198. 

SEPUI.TintZi. 

SEonoN  2210.  Right  to  direct  disposal  of  one's  own  body  after  death. 

2211.  Duty  of  burial  of  the  dead. 

2212.  Burial  in  other  states. 

2213.  Bight  to  dissect  dead  body  of  a  human  being. 

2214.  Unlawful  dissection  of  the  body  of  a  human  being. 

2215.  After  dissecting,  remains  must  be  buried. 

2216.  Body  stealing. 

2217.  Receiving  stolen  body  of  a  human  being. 

2218.  Opening  graves. 

2219.  Arresting  or  attaching  a  dead  body  of  a  human  being. 

2220.  Disturbing  funerals. 

§  2210.  Right  to  direct  disposal  of  one's  own  body  after 
death. 

A  person  has  the  right  to  direct  the  manner  in  which  his 
body  shall  be  disposed  of  after  his  death;  and  also  to  direct  the 
manner  in  which  any  part  of  his  body,  which  becomes  separated 
therefrom  during  his  lifetime,  shall  be  disposed  of;  and  the 
prorsions  of  this  article  do  not  apply  to  any  case  where  a  per- 
son has  given  directions  for  the  disposal  of  his  body  or  any  part 
thereof  inconsistent  "with  those  provisions. 

Derivation:     Penal  Code,  §  305. 

Wehle  V.  U.  S.  Mut.  Accident  Assoc.  (1895),  11  Misc.  36,  31  N.  Y.  Supp. 
865. 

§  2211.  Duty  of  burial  of  the  dead. 

Except  in  the  cases  in  which  a  right  to  dissect  it  is  expressly 
conferred  by  law,  every  dead  body  of  a  human  being,  lying  within 
this  state,  must  be  decently  buried  within  a  reasonable  time  after 
death. 

Derivation:     Penal  Code,  §  306. 

Patterson  v.  Patterson  (1874),  59  N.  Y.  583,  modf'g  1  Hun,  323,  47  How. 
Pr.  242;  see  also  Matter  of  Beekman  Street,  4  Bradf.  503;  Copper's  case,  58 
How.  Pr.  55;  Rousseau  v.  City  of  Troy,  49  How.  Pr.  492;  Snyder  v.  Snyder, 
60  How.  Pr.  368;  Windt  v.  German  Reformed  Church,  Sandf.  Ch.  471; 
Page  V.  Symonds,  63  N.  H.  17,  56  Am.  Rep.  481;  Wendger  v.  Geary, 
113    Ind.     113;     Cunningham    v.    Reardon,      98      Mass.      538;      Weld      v. 

443 


§§  2212-2213]  SEPULTUKE  [Art.  198 

Walker,  130  Maas.  422,  39  Am.  Rep.  466;  Meagher  T.  DriscoU,  99  Mass.  281; 
Wyncoop  v.  Wyncoop,  42  Pa.  St.  293;  Pierce  v.  Swan  Point  Cemetery,  10  R.  I. 
227,  14  Am.  Rep.  667;  Williami  v.  Williams,  L.  R.,  20  Ch.  Div.  659;  Durell  T. 
Hayward,  9  Gray  248;  Lakin  v.  Ames,  10  Cush.  198,  221;  Jenkins  v.  Tucker, 
1  H.  Bl.  90;  Chappell  v.  Cooper,  3  M.  &  W.  259. 


§  2212.  Burial  in  other  states. 

The  last  section  does  not  impair  any  right  to  carry  the  dead 
body  of  a  human  being  through  this  state,  or  to  remove  from 
this  state  the  body  of  a  person  dying  within  it,  for  the  purpose 
of  burying  the  same  elsewhere. 

Derivation:     Penal  Code,  §  307. 

§  2213.  Right  to  dissect  dead  body  of  a  human  being. 

The  right  to  dissect  the  dead  body  of  a  human  being  exists 
in  the  following  eases: 

1.  In  the  cases  prescribed  by  special  statutes;  or, 

2.  Whenever  a  coroner  is  authorized  by  law  to  hold  an  inquest 
upon  a  body,  so  far  as  such  coroner  authorizes  dissection  for  the 
purposes  of  the  inquest,  and  no  further;  or, 

3.  Whenever  and  so  far  as  the  husband,  wife  or  next  of  kin  of 
the  deceased,  being  charged  by  law  with  the  duty  of  burial,  may 
authorize  dissection  for  the  purpose  of  ascertaining  the  cause  of 
death,  and  no  further;  or, 

4.  Whenever  any  district  attorney  in  this  state,  in  the  discharge 
of  his  oiSeial  duties,  shall  deem  it  necessary,  he  may  exhume,  take 
possession  of,  and  remove  the  body  of  a  deceased  person,  or  any 
portion  thereof,  and  submit  the  same  to  a  proper  physical  or  chemi- 
cal examination,  or  analysis,  to  ascertain  the  cause  of  death,  and 
the  same  shall  be  made  on  the  order  of  any  justice  of  the  supreme 
court  of  this  state,  or  the  county  judge  of  the  county  in  which 
such  dead  body  shall  be,  which  order  shall  be  made  on  the  appli- 
cation of  the  district  attorney  with  or  without  notice  to  the  rela- 
tives of  the  deceased  person  or  to  any  person  or  corporation  having 
the  legal  charge  of  such  body,  as  the  court  may  direct.  Said  dis- 
trict-attorney shall  have  power  to  direct  the  sheriff,  constable,  or 
other  peace  officer  in  this  state,  or  to  employ  such  person,  or  persons 
as  he  may  deem  necessary  to  assist  him  in  exhuming,  removing, 
obtaining  possession  of  and  examining  physically  or  chemically 
STicih  dead  body  or  any  portion  thereof.     The  expense  therefor 
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shall  be  a  county  charge,  to  be  paid  by  the  county  treasurer  on  the 
certificate  of  the  district  attorney. 

DeriTation:     Penal  Code,  i  308,  as  amended  L.  1889,  ch.  500. 

People  V.  Fitzgerald,  105  N.  Y.  152,  5  N.  Y.  C1-.  42,  rev'g  43  Hun,  36. 

§  2214.  Unlawful  dissection  of  the  body  of  a  human  being. 

A  person  who  makes,  or  causes  or  procures  to  be  made,  any 
dissection  of  the  body  of  a  human  being,  except  by  authority  of 
law,  or  in  pursuance  of  a  permission  given  by  the  deceased,  is 
guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  309. 

Jackson  v.   Savage    (1905),   109  App.  Div.  556,  558,  96  N.  Y.   Supp.  366. 

§  2215.  After  dissection,  remains  must  be  buried. 

In  all  cases  in  which  a  dissection  has  been  made,  the  provisions 
of  this  article,  requiring  the  burial  of  a  dead  body,  and  punish- 
ing interference  with  or  injuries  to  it,  apply  equally  to  the  re- 
mains of  the  body  dissected,  as  soon  as  the  lawful  purposes  of 
such  dissection  have  been  accomplished. 

Derivation:     Penal  Code,  §  310. 

§  2216.  Body  stealing. 

A  person,  who  removes  the  dead  body  of  a  human  being,  or 
any  part  thereof,  from  a  grave,  vault,  or  other  place,  where  the 
same  has  been  buried,  or  from  a  place  where  the  same  has  been 
deposited  while  awaiting  burial,  without  authority  of  law,  with 
intent  to  sell  the  sa!ne,  or  for  the  purpose  of  dissection,  or  for 
the  purpose  of  procuring  a  reward  for  the  return  of  the  same, 
or  from  malice  or  wantonness,  is  punishable  by  imprisonment  for 
not  more  than  five  years  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both. 

Derivation:     Penal  Code,  §  311. 

Matter  of  Board,  etc.  (1892),  133  N.  Y.  335,  aff'g  62  Hun,  499,  16  N.  Y. 
Supp.  894;  see  also  People  v.  Fitzgerald  (1887),  105  N.  Y.  146,  5  N.  Y.  Or. 
835,  6  N.  Y.  St.  828,  rev'g  43  Hun  35,  6  N.  T.  St.  589,  69  Am.  Rep.  483. 
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§  2217.  Receiving  stolen  body  of  a  human  being. 

A  person  who  purchases,  or  receives  except  for  the  purpose  of 
burial,  the  dead  body  of  a  human  being,  or  any  part  thereof,  know- 
ing that  the  same  has  been  removed  contrary  to  the  last  section, 
is  punishable  by  imprisonment  for  not  more  than  three  years. 

Derivatlom:     Penal  Code,  §  312. 

§  2218.  Opening  graves. 

A  person  who  opens  a  grave  or  other  place  of  interment,  tem- 
poraory  or  otherwise,  or  a  building  wherein  the  dead  body  of  a 
human  being  is  depoflited  while  awaiting  burial,  without 
authority  of  law,  with  intent  to  remove  the  body,  or  any 
part  thereof,  for  the  purpose  of  selling  it  or  demanding  money 
for  the  same,  or  for  the  purpose  of  dissection,  or  from  malice  or 
wantonness,  or  with  intent  to  steal  or  remove  the  coffin  or  any  part 
thereof,  or  anything  attached  thereto,  or  any  vestment,  or  other 
article  interred,  or  intended  to  be  interred  with  the  dead  body, 
is  pimishable  by  imprisonment  for  not  more  than  two  years,  or 
by  a  fine  of  not  more  than  two  hundred  and  fifty  dollars,  or 
by  both. 

Derivation:     Penal  Code,  §  313. 

Rhodes  v.  Brandt  (1880),  21  Hun,  1;  Bornman  v.  Star  Co.  (1903),  174 
N.  Y.  220;  see  also  Coates  v.  New  York  City,  7  Cow.  586;  Wynkoop  T. 
Wynkoop,  42  Pa.  St.  293;  Craig  v.  Presbyterian  Church,  88  Pa.  St.  42,  32 
Am.  Rep.  417;  Pierce  v.  Cemetery  Co.,  10  R.  I.  227,  14  Am.  Rep.  667;  Reg. 
V.  Sharpe,  Dears  &  Bell,  7  Cox  Cr.  Ca«.  214;  Slattery  t.  Naylor,  13  App. 
Gas.  446,  39  Eng.  Rep.  113. 

§  2219.  Arresting  or  attaching  a  dead  body  of  a  human  being. 

A  person  who  arrests  or  attaches  the  dead  body  of  a  human 
being  upon  any  debt  or  demand  whatever,  or  detains  or  claims 
to  detain  it  for  any  debt  or  demand,  or  upon  any  pretended  lien 
or  charge,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  314. 

Rowland  t.  Miller,  61  N.  Y.  Super.  167,  16  K.  Y.  Supp.  70t. 
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Art.  198]  SEPULTUKE  [§  2220 

§  SS220.  Disturbing  funerals. 

A  person  who,  without  authority  of  law  ,ob8tructs  or  detains 
any  persons  engaged  in  carrying  or  aooompanying  the  dead  body 
of  a  human  being  to  a  place  of  burial,  is  guilty  of  a  misdemeanor. 

Derlvatlan:     Penal  Code,  §  315. 

People  V.  Diamond  (1902),  72  App.  Div.  281,  285.  76  N.  Y.  Supp.  57. 

§  2221.  Burials  on  canal  lands. 

The  burial  or  interment  of  a  human  body  or  human  remains  or 
any  portion  or  portions  thereof  within  the  blue  line  of  any  existing 
canals  of  this  state,  or  of  the  improved  canals  of  this  state,  is  hereby 
forbidden,  and  any  person  or  persons  violating  this  section  is  guilty 
of  a  misdemeanor.  (Added  by  L.  1910,  ch.  144,  in  effect  Apr.  22, 
1910.) 
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I  3240  SOCIETIES  AND  OEDERS  Art  200 


ARTICLE  200. 

SOCIETIES  AITD  ORDERS. 

Section  2240.     Unauthorized  wearing  or  use  of  badge,  name,  title  of  oflScers, 
insignia,  ritual  or  ceremony  of  certain  orders  and  societies. 

§  2240.  Unauthorized  wearing  or  use  of  badge,  name,  title 
of  officers,  insignia,  ritual  or  ceremony  of  certain  orders  and 
societies. 

1.  Any  person  who  wilfully  wears  the  badge  or  the  button  of 
the  Grand  Army  of  the  Republic,  the  insignia  badge  or  rosette  of 
the  Military  Order  of  the  Loyal  Legion  of  the  United  States,  or 
the  Military  Order  of  Foreign  Wars  of  the  United  States,  or  the 
badge  or  button  of  the  Spanish  War  Veterans,  or  the  badge  or  but- 
ton of  Veterans  of  Foreign  Wars  of  the  United  States,  or  the  Order 
of  Patrons  of  Husbandry,  or  the  Benevolent  and  Protective  Order 
of  Elks  of  the  United  States  of  America,  or  of  any  society,  order 
or  organization,  of  ten  years'  standing  in  the  state  of  New  York, 
or  uses  the  same  to  obtain  aid  or  assistance  within  this  state,  or 
wilfully  uses  the  name  of  such  society,  order  or  organization,  the 
titles  of  its  officers,  or  its  insignia,  ritual  or  ceremonies,  unless 
entitled  to  use  or  wear  the  same  under  the  constitution  and  by- 
laws, rules  and  regulations  of  such  order  or  of  such  society,  order 
or  organization,  is  guilty  of  a  misdemeanor. 

2.  Any  person  who  shall  wilfully  wear  the  shield  of  the  Union 
Veteran  Legion,  or  who  shall  use  or  wear  the  same  to  obtain  aid 
or  assistance  thereby  within  this  state,  unless  he  shall  be  entitled 
to  use  or  wear  the  same,  under  the  rules  and  regulations  of  the 
Union  Veteran  Legion,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction,  shall  be  punished  by  imprisonment  for  a 
term  not  to  exceed  thirty  days  in  the  county  jail,  or  a  fine  not  to 
exceed  twenty  dollars,  or  by  both  such  fine  and  imprisonment. 
(Amended  by  L.  1914,  ch.  149  ;  L.  1915,  ch.  320 ;  L.  1919,  ch.  418, 
in  effect  May  5,  1919.) 

Derivation:  First  par.,  Penal  Code,  §  674a,  added  L.  1893,  ch.  692,  as 
amended  L.  1894,  eh.  505;  L.  1896,  chs.  366,  1002;  L.  1899,  ch.  184;  L.  1900, 
ch.  508;  L.  1905,  ch,  590.     Second  par.,  L.  1894,  ch.  259. 
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Art.  2081  SUICIDE  L8S  2300-830S 


ARTICLE  202. 

SUICIDE- 

Sicnoir  2300.  Suicide  defined. 

2301.  No  forfeiture  imposed  for  suicide. 

2302.  Attempting  suicide. 

2303.  Punishment  for  attempting  suicida. 

2304.  Abetting  and  advising  suicide. 

2306.  Abetting  and  advising  an  attempt  at  suicide. 
2306.  Incapacity  of  person  aided,  no  defense. 

§  2300.  Suicide  defined. 

Suicide  is  the  intentional  taking  of  one's  own  life. 

Derivation:     Penal  Code,  §  172. 

Shipman  v.  Protected  Home  Circle  (1903),  174  N.  Y.  398,  405,  modf'g 
66  App.  Div.  448,  73  N.  Y.  Supp.  594. 

§  2301.  No  forfeiture  imposed  for  suicide. 

Although  suicide  is  deemed  a  grave  public  wrong,  yet  from 
the  impossibility  of  reaching  the  successful  peirpetrator,  no  for- 
feiture is  imposed. 

Derivation:     Penal  Code,  §  173. 

Darrow  v.  Family  Fund  Society  (1889),  116  N.  Y.  542,  aflf'g  42  Hun,  24«; 
Meacham  v.  New  York,  etc.  Assn.  (1890),  120  N.  Y.  242,  aff'g  46  Hun,  363; 
Shipman  v.  Protected  Home  Circle  (1903),  174  N.  Y.  405,  406,  mod'f'g  66 
App.  Div.  448,  73  N.  Y.  Supp.  584;  see  also  Freeman  v.  Nat.  Ben.  Society,  • 
N.  Y.  St.  82. 

§  2302.  Attempting  suicide. 

(Repealed  by  L.  1919,  ch.  414,  in  effect  Sept.  1, 1919.) 

Derivation:    Penal  Code,  §  174. 
State  V.  Carney,  65  Atl.  44. 
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§§  2^03^2306]  SUICIDE  [Art.  202 

§  2303.  Punishment  for  attempting  suicide. 
(Eepealed  hj  L.  1919,  ch.  414,  in  effect  Sept.  1,  1919.) 

Derivation:    Penal  Code,  §  178. 

Darrow  v.  Family  Fund  Society  (1886),  42  Hun  245,  aff'd  116  N.  Y.  542; 
see  also  Matter  of  Card,  8  N.  Y.  Supp.  297,  28  N.  Y.  St.  529 ;  Blackburn  v. 
State,  23  Ohio  St.  146;  Coyle  v.  Com.,  100  Pa.  St.  573;  2  Lawson  Cr.  Bef. 
441;  Wolf  V.  Conn.  Mut.  Life,  2  Flipp  358;  Terry  v.  Life  Ins.  Co.,  15  Wall. 
580;  Coverston  v.  Conn.  Mut.  Life  Ins.  Co.,  4  Bige.  169;  Ooffey  v.  Home  Life 
Ins.  Co.,  4  Bige.  508;  Phadenhauer  v.  Germania  Life  Ins.  Co.,  S  Bige.  508; 
MeClure  v.  Mut.  Life  Ins.  Co.,  4  Bibe.  320. 

§  2304.  Abetting  and  advising  suicide. 

A  person  who  wilfully,  in  any  manner,  advises,  encourages, 
abets,  or  assists  another  person  in  taking  th©  latter's  life,  is  guilty 
of  manslaughter  in  the  first  degree. 

Derivation:    Penal  Code,  §  175. 

People  V.  Kent  (1903),  41  Misc.  191,  83  N.  Y.  Supp.  948;  see  also  People 
V.  Burnett  (111.),  68  N.  E.  505;  Com.  v.  Bowen,  13  Mass.  356,  2  Wheel.  Cr.  Cas. 
226;  Com.  v.  Minfc,  123  Mass.  422;  Blackburn  v.  State,  23  Ohio  St.  146;  Reg. 
V.  Jessup,  10  Oim.  L.  Mag.  862. 

§  2305.  Abetting  and  advising  an  attempt  at  suicide. 

A  person  who  wilfully,  in  any  manner,  encourages,  advises, 
assists  or  ahets  another  person  in  attempting  to  take  the  latter's 
life,  is  guilty  of  a  felony. 

Derivation:    Penal  Code,  §  176. 

§  2306.  Incapacity  of  person  aided,  no  defense. 

It  is  not  a  defense  to  a  prosecution  under  either  of  the  last  two 
sections,  that  the  person  who  took,  or  attempted  to  take,  his  own 
life,  was  not  a  person  deemed  capable  of  committing  crime. 

Derivation:    Penal  Code,  §  177, 
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Art.  204]  TAXES.  [§§  2320-2321 


ARTICLE  204. 

TAXES. 

Section  2320.  Appraiser  under  taxable  transfers  law  taking  fee  or  reward. 
2321.  Making  false  statement  in  reference  to  taxes. 

§  2320.  Appraiser  under  taxable  transfers  law  taking  fee  or 
reward. 

An  appraiser  appointed  by  virtue  of  the  taxable  transfers  law, 
who  takes  any  fee  or  reward  from  an  executor,  administrator, 
trustee,  legatee,  next  of  kin,  or  heir  of  any  decedent,  or  from  any 
other  person  liable  to  pay  such  tax,  or  any  portion  thereof,  is 
guilty  of  a  misdemeanor. 

Derivation:     Fenal  Code,  f  48c,  added  L.  1893,  ch.  692. 

§  2321.  Making  false  statement  in  reference  to  taxes. 

A  person,  who,  in  making  any  statement,  oral  or  written,  which 
is  required  or  authorized  by  law  to  be  made  as  the  basis  of 
imposing  any  tax  or  assessment,  or  of  an  application  to  reduce 
any  tax  or  assessment,  wilfully  makes,  as  to  any  material  matter, 
any  statement  which  he  knows  to  be  false,  is  guilty  of  a  misde- 
meanor. 

DeHvatioa:    Penal  Code,  {  485. 
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ABTICIiE  206. 

TRADE-MARKS. 

Section  2350.  Trade-mark  defined. 

2351.  Affixing  defined. 

2352.  Article  of  merchandise  defined. 

2353.  Imitation  of  a  trade-mark  defined. 

2354.  Offenses  against  trade-marks. 

2355.  Refilling  or  selling  trade-mark  bottles  and  vessela. 

2356.  Keeping  trade-mark  bottles  and  vessels  with  intent  to  refill  or 

sell  them. 

2357.  Search  for  trade-mark  bottles  and  vessels  kept  in  violation  of 

law  authorized. 

§  2350.  Trade-mark  defined. 

A  "  trade  mark  "  is  a  mark  used  to  indicate  the  maker,  owner 
or  seller  of  an  article  of  merchandise,  and  includes,  among  other 
things,  any  name  of  a  person,  or  corporation,  or  any  letter,  word, 
device,  emblem,  figure,  seal,  stamp,  diagram,  brand,  wrapper, 
ticket,  stopper,  label  or  other  mark,  lawfully  adopted  by  him, 
and  usually  affixed  to  an  article  of  merchandise  to  denote  that 
the  same  was  imported,  manufactured,  produced,  sold,  com- 
pounded, bottled,  packed  or  otherwise  prepared  by  him;  and  also 
a  signature  or  mark,  used  or  commonly  placed  by  a  painter, 
sculptor  or  other  artist,  upon  a  painting,  drawing,  engraving, 
statue  or  other  work  of  art,  to  indicate  that  the  same  was  designed 
or  executed  by  him. 

Derivation:     Penal  Code,  §  366,  as  amended  L.  1882,  ch.  384. 

Congress  and  Emp.  Co.  v.  High  Rock  Cnnjr.  Spring  Co.  (1871),  45  N".  Y. 
291,  6  Am.  Rep.  82,  rev'g  57  Barb.  526;  Gillott  v.  Esterbrook  (1872),  48  N. 
Y.  .374,  aff'g  47  Barb.  455:  Meneely  v.  Meneely  (1874),  1  Hun,  367,  62  N. 
Y.  427;  Taylor  v.  Gillies  (1874).  59  N.  Y.  331,' aff'g  5  Daly.  2S5;  Caswell  v. 
Davis  (1874),  58  N.  Y.  223,  aff'g  4  Abb.  Pr.  (N.  S.)  6,"  35  How.  Pr.  76;' 
Phelan  v.  Collender  (1875),  0  Hun,  244;  Hier  v.  Abrahams  (1880),  82  N. 
Y.  519;  Smith  v.  Sixbury  (1S81),  25  Hun,  232;  Wagner  v.  Daly  (1893), 
67  Hun,  477,  22  N.  Y.  Supp.  493;  Cooke  v.  Miller  (1901),  169  N.  Y.  475^ 
aff'g  53  App.  Div.  120,  65  N.  Y.  Supp.  730;  People  v.  Krivitzky  (1901)' 
168  N.  Y.  182,  16  N.  Y.  Cr.  55,  aff'g  60  App.  Div.  307,  70  N.  Y.  Supp.  173; 
Barrett  Chemical  Co.  v.  Stern  (1903),  176  N.  Y.  27,  rev'g  71  App.  Div 
816,  76  N.  Y.  Supp.  1009;  People  v.  Strauss  (1904),  94  App.  Div.  454,  88 
N.  Y.  Supp.  40;  see  also  Amoskeag  v.  Spear,  2  Sandf.  599;  Bininger  t. 
Wattles,  28  How.  Pr.  206;   Booth  v.  Jarrett,  52  How.  Pr.   169;   CaBwell  t! 
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Art.  206],  TEADE-MARKS.  [§§  2351-2358 

Davis,  *  Abb.  Pr.  (N.  8.)  6,  35  How.  Pr.  76;Cook  ▼.  Starkweather,  13  Abb. 
Pr.  (N.  S.)  392;  Corwin  v.  Daly,  7  Bosw.  222;  Faber  T.  Faber,  49  Barb. 
367,  3  Abb.  (N.  S.)  115;  Helmbold  v.  Helmbold  Mfg.  Co.,  53  How.  Pr.  453; 
Howard  v.  Henriques,  3  Sandf.  725;  Lea.  v.  Wolf,  1  S.  C.  626,  15  Abb.  Pr. 
(N.  S.)  1,  46  How.  Pr.  157;  Meserole  v.  Tynberg,  36  How.  Pr.  141,  4  Abb. 
Pr.  (N.  S.)  410;  Newman  v.  Alvord,  49  Barb.  588,  35  How.  Pr.  108,  51  N. 
Y.  189;  Kellett  v.  Carlier,  61  Barb.  435,  11  Abb.  Pr.  (N.  S.)  186;  Stokes  T. 
Landgraff,  17  Barb.  608;  Town  v.  Stetson,  3  Daly,  53,  5  Abb.  Pr.  218;  Wolf* 
▼.  Burke,  7  Lans.  151,  rev'd  on  other  grounds,  56  N.  Y.  115;  Wolfe  v.  Goulard, 
18  How.  Pr.  64;  Meridan  Co.  v.  Parker,  39  Conn.  450,  12  Am.  Rep.  410; 
Glendon  Iron  Works  v.  Uhler,  75  Pa.  St.  467. 
Clark  V.  Clark,  25  Barb.  76. 

§  2351.  Affixing  defined. 

A  trade-mark  is  deemed  to  be  affixed  to  an  article  of  merchan- 
dise, when  it  is  placed  in  any  manner  in  or  upon: 

1.  The  article  itself;  or, 

2.  A  box,  bale,  barrel,  bottle,  case,  cask,  platter,  or  other  vessel 
or  package,  or  a  cover,  wrapper,  stopper,  brand,  label  or  other 
thing,  in,  by  or  with  which  the  goods  are  packed,  inclosed,  or 
otherwise  prepared  for  sale  or  disposition. 

Derivation:  Penal  Code,  §  367,  as  amended  L.  1882,  ch.  384;  L.  1904, 
ch.  494. 

§  2352.  Article  of  merchandise  defined. 

The  expression  "  aa-ticle  of  merchandise,"  as  used  in  sections 
twenty-three  hundred  and  fifty  and  twenty-three  hundred  and  fifty- 
one,  signifies  any  goods,  wares,  work  of  art,  commodity,  com- 
pound, mixture  or  other  preparation  or  thing,  which  may  be  law- 
fully kept  or  offered  for  sale. 

Derivation:     Penal  Code,  §  365,  amended  L.  1882,  ch.  384. 

§  2353.  Imitation  of  a  trade-mark  defined. 

An  "  imitation  of  a  trade-mark  "  is  that  which  so  far  resembles  a 
genuine  trade-mark  as  to  be  likely  to  induce  the  belief  that  it  is 
genuine,  whether  by  the  use  of  words  or  letters,  similar  in  appear- 
ance or  in  sound,  or  by  any  sign,  device  or  other  means  whatso- 
ever. 

Derivation:     Penal  Code,  §  368,  as  amended  L.  1882,  ch.  384. 

Popham  V.  Cole  (1876),  66  N.  Y.  89,  6  J.  A  Sp.  274,  14  Abb.  Pr.  (N.  8.) 
206,  aff'g  38  N.  Y.  Super.  274,  14  Abb.  Pr.  (N.  S.)  206;  Coleman  v.  Crump 
(1877)-,  70  N".  Y.  573;  People  v.  Fisher  (1889),  60  Hun,  662,  3  N.  Y.  Supp. 
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■^86;  Wagner  v.  Daly  (1893),  07  Hun,  477,  22  N.  Y.  Supp.  493;  see  also 
Electro-Silicon  Co.  v.  Levy,  59  How.  Pr.  469;  Brooklyn  White  Lead  Co.  v. 
Masury,  25  Barb.  416;  Brown  v.  Mercer,  5  J.  &  Sp.  265. 

Merrimack  Mfg.  Co.  v.  Garner,  4  E.  D.  Smith,  387,  2  Abb.  318;  WiUiama 
T.  Johnson,  2  Boaw.  1;  Godillot  v.  Hazard,  7  Daly  Reg.  773. 

§  2354.  [Am'd.  1099.J  Offenses  against  trade-marks. 
A  person  wlio: 

1.  Falsely  makes  or  counterfeits  a  trade^mark;  or, 

2.  Affixes  to  any  article  of  merchandise,  a  false  or  counterfeit 
trade-mark,  knowing  the  same  to  be  false  or  counterfeit,  or  the 
genuine  trade-mark,  or  an  imitation  of  the  trade-mark  of  another, 
without  the  latter's  consent;  or, 

3.  Knowingly  sells,  or  keeps  or  offers  for  sale,  an  article  of 
merchandise  to  which  is  affixed  a  fajlse  or  counterfeit  trade-mark, 
or  the  genuine  trade-mark,  or  an  imitation  of  the  trade-mark  of 
another,  without  the  latter's  consent;  or, 

4.  Has  in  his  possession  a  counterfeit  trade-mark,  knowing  it  to 
be  counterfeit,  or  a  die,  plate,  brand  or  other  thing  for  the  purpose 
of  falsely  making  or  counterfeiting  a  trade-mark;  or, 

5.  Makes  or  sells,  or  offers  to  sell  or  dispose  of,  or  has  in  his 
possession  with  intent  to  sell  or  dispose  of,  an  article  of  mer- 
chandise with  such  a  trade-mark  or  label  as  to  appear  to  indicate 
the  quantity,  quality,  character,  place  of  manufacture  or  produc- 
tion, or  persons  manufacturing,  paicking,  bottling,  boxing  or  pro- 
ducing the  article,  but  not  indicating  it  truly ;  or, 

6.  Knowingly  sells,  offers  or  exposes  for  sale,  any  goods  which 
are  represented  in  any  manner,  by  word  or  deed,  to  be  the 
manufacture,  packing,  bottling,  boxing  or  product  of  any  person, 
firm  or  corporation,  other  than  himself,  unless  such  goods  are  con- 
tained in  the  original  packages,  box  or  bottle  and  under  the  labels, 
marks  or  names  placed  thereon  by  the  manufacturer  who  is  en- 
titled to  use  such  marks,  names,  brands  or  trademarks ;  or, 

7.  Shall  sell  or  shall  expose  for  sale  any  goods  in  bulk,  to  which 
no  label  or  trade-mark  shall  be  attached,  and  shall  by  representation, 
name  or  mark  written  or  printed  thereon,  represent  that  such  goods 
are  the  production  or  manufacture  of  a  person  who  is  not  the  manu- 
facturer; or, 

8.  Shall  knowingly  sell,  offer  or  expose  for  sale  any  article  of 
merchandise,  and  shall  orally  or  by  representation,  name  or  mark 
written  or  printed  thereon  or  attaeliod  thereto  used  in  connection 
therewith,  or  by  advertisement,  or  otherwise,  in  any  manner  what- 
soever make  any  false  representation  as  to  the  person  by  whom 
such  article  of  merchandise  or  the  material  thereof  was  made,  at 
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was  in  whole  or  in  part  produced,  manufactured,  finished,  processed, 
treated,  marketed,  packed,  bottled  or  boxed,  or  falsely  represent 
that  such  article  of  merchandise  or  the  material  or  any  part  thereof 
has  or  may  properly  have  any  trade-mark  attached  to  it  or  used  in 
connection  with  it,  or  is  or  may  properly  be  indicated  or  identified 
by  any  trade-mark, 

Is  guilty  of  a  misdemeanor  and  punishable  for  the  first  offense 
by  a  fine  not  less  than  fifty  dollars  nor  more  than  five  hundred  dol- 
lars or  imprisonment  for  not  more  than  one  year,  or  both  such 
fine  and  imprisonment,  and  for  each  subsequent  offense  by  im- 
prisonment for  not  less  than  thirty  days  or  more  than  one  year,  or 
by  both  such  imprisonment  and  a  fine  of  not  less  than  five  hundred 
dollars  or  more  than  one  thousand  dollars.  (Amended  by  L.  1914, 
ch.  333,  in  effect  Sept.  1,  1914.) 

DeriTatlon:  Penal  Code,  §  364,  as  amended  L.  1882,  ch.  384;  L.  1889, 
ch.  45.  Sections  3,  5,  6  amended  L.  1908,  ch.  427,  by  which,  also,  the  last 
paragraph  was  added. 

Amended  by  L.  1909,  ch.  240.    In  effect  Apr.  22,  1909. 

People  V.  Hoffheimer  (1905),  110  App.  Div.  423,  97  N.  Y.  Supp.  84,  1» 
Crim.  Rep.  566. 

§  2355.     Refilling  or  selling  trade-mark  bottles  and  vessels. 

Any  person  engaged  in  making,  bottling,  packing,  selling  or  dis- 
posing of  milk,  ale,  beer,  cider,  mineral  water  or  other  beverage,  or 
in  making,  selling  or  disposing  of  articles  of  pastry,  may  register 
his  title  as  owner  of  a  trade-mark  by  filing  with  the  secretary  of 
state  and  the  clerk  of  the  county  where  the  principal  place  of  business 
of  such  person  is  situated,  a  description  of  the  marks  and  devices 
used  by  him  in  his  business,  and  in  ease  the  same  has  not  been 
heretofore  published  according  to  the  laws  existing  at  the  time  of 
publication,  causing  the  same  to  be  published  in  a  newspaper  of 
the  county,  three  weeks  daily,  if  in  the  City  of  New  York  or  Brook- 
lyn, and  weekly  if  in  any  other  part  of  the  state;  but  no  trade- 
mark shall  be  filed  which  is  not  and  can  not  become  a  lawful  trade- 
mark, or  which  is  merely  the  name  of  a  person,  firm  or  corporation 
unaccompanied  by  a  mark  sufficient  to  distinguish  it  from  the  same 
name  when  used  by  another  person.  After  such  registration,  the 
use  without  the  consent  of  the  owner  of  the  trade-mark  so  described, 
or  the  filling  of  any  bottle,  siphon,  barrel,  platter,  vessel,  or  thinsr 
for  the  purpose  of  sale,  or  for  the  sale,  therein,  of  any  article  of 
the  same  general  nature  and  quality  which  said  bottle,  siphon,  bar- 
rel, platter,  vessel  or  other  thing  before  contained,  without  the 
obliteration  or  defacement  of  the  trade-mark  upon  it,  when  such 
trade-mark  can  be  obliterated  or  defaced  without  substantial  injury 
to  the  bottle,  siphon,  barrel,  platter,  vessel  or  other  thing  so  as  to 
prevent  its  wrongful  use,  shall  be  deemed  a  misdemeRuor. 

Derivation:  Penal  Code,  §  369,  as  amended  L.  1882,  ch.  384;  L.  1885, 
ch.  513;  L.  1904,  ch.  494.  „      , 

Mnllins  v.  People  (1862),  24  N.  Y.  399,  23  How.  Pr.  289;  People  v.  Cannon 
(1893),  139  N.  Y.  32,  aff'g  63  Hun,  306,  18  N.  Y.  Supp.  25. 
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§  2356.  Keeping  trade-mark  bottles  and  vessels  with  intent  to 
refill  or  sell  them. 

Any  person  engaged  in  the  business  of  buying  and  selling 
bottles,  siphons,  barrels,  platters,  or  other  vessels  or  things,  who 
shall  -with  intent  to  defraud  the  registered  owner  of  the  trade- 
mark, knowingly  sell  or  offer  for  sale  any  bottle,  siphon,  barrel, 
platter,  vessel,  or  other  thing,  to  any  person,  who  he  has  reason 
to  believe  wrongfully  intends  to  use  the  trade-mark  upon  it,  or 
to  fill  such  bottle,  siphon,  barrel,  platter,  vessel  or  other  thing 
in  violation  of  section  twenty-three  hundred  and  fifty-five,  shall 
be  deemed  guilty  of  a  misdemeanor. 

Derivation:  Penal  Code,  §  370,  as  amended  L.  1882,  ch.  384;  L.  1904, 
ch.  494. 

§  2357.  Search  for  trade-mark  bottles  and  vessels  kept  in 
violation  of  law  authorized. 

Whenever  a  registered  owner  of  a  trade-mark,  or  his  agent, 
makes  oath  before  a  magistrate  that  he  has  reason  to  believe 
and  does  believe,  stating  the  grounds  of  his  belief,  that  a  bottle, 
siphon,  barrel,  platter,  vessel  or  other  thing  to  which  is  affixed  a 
trade-mark  belonging  to  him  is  being  used  or  filled,  or  has  been 
sold  or  offered  for  sale,  by  any  person  whomsoever,  in  violation 
of  the  preceding  section,  then  the  magistrate  may  issue  a  search 
warrant  to  discover  the  thing  and  cause  the  person  having  it  in 
possession  to  be  brought  before  him  and  may  thereupon  inquire 
into  the  circumstances,  and  if  on  examination,  he  finds  that  such 
person  has  been  guilty  of  the  offense  charged,  he  may  hold  the 
offender  to  bail  to  await  the  action  of  the  grand  jury,  and  the 
offender  shall  also  be  liable  to  an  action  on  the  case  for  damages, 
for  such  wrongful  use  of  such  trade-mark  at  the  suit  of  the 
owner  thereof,  and  the  party  aggrieved,  shall  also  have  his  remedy 
according  to  the  course  _'f  equity  to  enjoin  the  wrongful  use  of 
his  trade-mark,  and  to  recover  compensation  therefor,  in  any 
court  having  jurisdiction  over  tbe  person  guilty  of  such  wl-ong- 
ful  use. 

Derivation:  Penal  Code,  §  371,  as  amended  L.  1862,  ch.  384;  L.  1904, 
ch.  494. 

MuUins  V.  People  (1862),  24  N.  Y.  399;  People  ei  rel.  Fallow*  t.  HogNB 
(1890),  123  N.  Y.  219,  aff'g  56  Hun,  391,  8  N.  Y.  Bapp.  461. 
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ARTICLE  208. 

TRADING  STAMPS. 

SnoTION  2300k  Issue  of  trading  stamps  and  similar  ieviceb. 

2361.  Issue  and  redemption  of  trading  stamps  and  similar  deTi«M. 

§  2360.  Issue  of  trading  stamps  and  similar  devices. 
A  person  who  shall: 

1.  Issue  trading  stamps  or  other  devices  to  any  person  en- 
gaged in  any  trade,  business  or  profession,  with  the  promise,  ex- 
press or  implied,  that  he  will  give  to  the  person  presenting  to 
him  such  stamps  or  other  devices,  money  or  anything  of  value, 
without  receiving  from  such  person  the  value  thereof,  or  make 
to  any  such  person  any  concession  or  preference  in  any  way,  on  ac- 
count of  the  presentation  of  such  trading  stamps  or  other  devices ; 

or, 

2.  Being  engaged  in  any  trade,  business  or  profession,  shall 
distribute  or  present  to  any  person  dealing  with  him,  any  such 
trading  stamp  or  other  device,  in  consideration  of  any  article  or 
thing  purchased  of,  or  any  services  performed  by  him, 

Shall  be  guilty  of  a  misdemeanor. 

3.  It  shall  not  be  unlawful  for  any  merchant  or  manufacturer 
to  place  his  own  tickets,  coupons  or  other  vouchers  in  or  upon 
packages  of  goods  sold  or  manufactured  by  him.  Such  tickets, 
coupons  or  other  vouchers  to  be  redeemed  by  such  merchant  or 
manufacturer  either  in  money  or  merchandise^,  whether  such  pack- 
ages are  sold  directly  to  the  consumer  or  through  retail  merchants. 
Nor  shall  it  be  unlawful  for  any  person  to  issue  with  such  pack- 
ages, tickets,  coupons  or  other  vouchers  so  issued  by  such  merchant 
or  manufacturer. 

Derivation:     Penal  Code,  5  3S4.     Par.  added  L.  1900,  cli.  76S. 

People  ex  rel.  Appel  v.  Zimmerman  (1905),  102  App.  Div.  103,  108, 
92  N.  Y.  Supp.  497;  People  ex  rel.  Madden  v.  Dycker  (1902),  72  App.  Div. 
308,  76  N.  Y.  Supp.  Ill;  State  v.  Dalton,  22  R.  I.  77,  48  L.  R.  A.  775;  Young 
T.  Com.  (Va.),  45  S.  E.  327;  Lansburgh  v.  District  of  Columbia,  18  App. 
D.  C.  612. 
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§  2361.  Issue  and  redemption  of  trading  stamps  and  similar 
devices. 

1.  No  person  ahall  sell  or  issue  any  stamp,  trading  stamp, 
cash  discount  stamp,  check,  ticket,  coupon,  or  other  similar  device, 
which  will  entitle  the  holder  thereof,  on  presentation  thereof  either 
singly  or  in  definite  number  to  receive  either  directly  from  the 
vendor  or  indirectly  through  any  other  person,  money  or  goods, 
wares  or  merchandise,  unless  each  of  said  stamps,  trading  stamps, 
cash  discount  stamps,  checks,  tickets,  coupons  or  other  similar 
devices  shall  have  legibly  printed  or  written  upon  the  face  thereof 
the  redeemable  value  thereof  in  lawful  money  of  the  United 
States. 

2.  Any  person  who  shall  sell  or  issue  to  any  person  engaged  in 
any  trade,  business  or  profession,  any  stamp,  trading  stamp,  cash 
discount  stamp,  check,  ticket,  coupon,  or  other  similar  device, 
which  will  entitle  the  holder  thereof,  on  presentation  thereof  either 
single  or  in  definite  number  to  receive  either  directly  from  the 
vendor  or  indirectly  through  any  other  person,  money  or  goods, 
wares  or  merchandise  shall,  upon  presentation  redeem  the  same 
either  in  goods,  wares,  or  merchandise  or  in  lawful  money  of  the 
United  States,  at  the  option  of  the  holder  thereof,  at  the  value 
in  lawful  money  printed  on  the  face  thereof,  provided  the  same 
be  presented  for  redemption  in  number  or  quantity  aggregating 
in  money  value  not  less  than  five  cents  in  each  lot. 

3.  Any  person  engaged  in  any  trade,  business,  or  profession 
who  shall  distribute,  deliver  or  present  to  any  person  dealing  with 
him,  in  consideration  of  any  article  O"  thing  purchased,  any  stamp, 
trading  stamp,  cash  discount  stamp,  check,  ticket,  coupon  or  other 
similar  device  which  will  entitle  the  holder  thereof  on  presenta- 
tion thereof  either  singly  or  in  definite  number,  to  receve  either 
directly  from  the  person  issuing  or  selling  same  as  set  forth  in 
the  second  paragraph  hereof,  or  indirectly  through  any  other  per- 
son, shall,  upon  the  refusal  or  failure  of  the  said  person  issuing 
or  selling  same  to  redeem  the  same  as  set  forth  in  the  second  para- 
graph hereof,  be  liable  to  the  holder  thereof  for  the  face  value 
thereof  and  shall  upon  presentation  of  the  same  in  lots  or  number 
aggregating  in  money  value  not  less  than  five  cents  in  each  lot, 
redeem  the  same  either  in  goods,  wares  or  merchandise,  or  in  law- 
ful money  of  the  United  States,  at  the  option  of  the  holder  thereof, 
at  the  value  in  lawful  money  printed  upon  the  face  thereof. 

4.  No  person,  firm  or  corporation  shall  ^ve,  sell  or  deliver  as 

458 


Art.  208]  TRADING  STAMPS.  [§  2361 

an  inducement  for  or  in  connection  with  the  sale  of  merchandLse, 
any  coupon,  check,  ticket,  stamp,  token  or  similar  device  redeem- 
able in  money  or  merchandse  by  any  other  person,  firm  or  cor- 
poration, without  the  consent  of  the  person,  firm  or  corporation 
originally  issuing  the  same  and  responsible  for  the  redemption 
thereof. 

5.  Any  person,  firm  or  corporation  who  shall  violate  any  of 
the  provisions  of  this  section,  shall  be  deemed  guilty  of  a  mis- 
demeanor. 

6.  This  section  shall  not  apply  to  tickets,  coupons  or  other 
vouchers  placed  by  any  merchant  or  manufacturer  in  or  upon 
packages  or  goods  sold  or  manufactured  by  him  if  such  tickets, 
coupons  or  other  vouchers  are  issued  by  such  merchant  or  manu- 
facturer in  his  own  name,  to  be  redeemed  by  him. 

DerlTStieii:  Penal  Code,  S  384q,  added  L.  1904,  ch.  667,  except  gubd.  4, 
added  L.  1908,  ch.  428,  by  which,  also,  original  subds.  4,  5  were  renumbered  as 
subds.  5  and  6,  respectively. 

People  ex  rel.  Appel  v.  Zimmerman  (1905),  102  App.  Div.  103,  108,  02 
N.  Y.  Supp.  479;  People  t.  Marcus  (1906),  110  App.  Dir.  261,  97  N.  T. 
Snpp.  322. 
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ARTICLE  210. 

TRAMPS. 

Section  2370.  Punishment  of  tmmps. 

2371.  Punishment  of  tramps   for  certain   offensei, 

2372.  Commutations  of  sentences  of  tramps. 

§  2370.     Punishment  of  tramps. 

Every  tramp,  upon  conviction  as  such  shall  be  punished  by  im- 
prisonment at  hard  labor  in  the  nearest  penitentiary  for  not  more 
than  six  months,  and  the  expense  during  such  imprisonment  shall 
be  paid  by  the  state  at  the  rate  of  sixty  cents  per  day  per  capita. 
Any  act  of  vagrancy  by  any  person  not  a  resident  of  the  state 
ehall  be  evidence  that  the  person  committing  the  same  is  a  tramp 
within  the  meaning  of  this  article.  (Amended  by  L.  1915,  ch. 
151;  L.  1918,  oh.  274,  in  effect  Sept.  1,  1918.) 

Serlvatiom:     L.  1885,  ch.  490,  S§  1,  2,  as  amended  L.  1891,  eh.  Hi. 

§  2371.  Punishment  of  tramps  guilty  of  certain  offenses. 

Any  tramp  who  shall  enter  any  building  against  the  will 
of  the  owner  or  occupant  thereof,  under  such  circumstances  as 
shall  not  amount  to  burglary,  or  wilfully  or  maliciously  injure 
the  person  or  property  of  another,  which  injury  under  existing  law 
does  not  amount  to  felony,  or  shall  be  found  carrying  any  fire- 
arms or  other  dangerous  weapon,  or  burglar's  tools,  or  shall 
threaten  to  do  any  injury  to  any  person  or  to  the  real  or  personal 
property  of  another,  whfn  such  offense  is  not  now  punishable  by 
imprisonment  in  the  state  prison,  shall  be  deemed  guilty  of  felony, 
and  on  conviction,  shall  be  punished  by  imprisonment  in  the  state 
prison  at  hard  labor  for  not  more  than  three  years.  Any  person 
being  a  resident  of  the  town  where  the  offense  is  committed  may, 
upon  view  of  any  offense  described  in  this  section,  apprehend  the 
oifender  and  take  him  before  a  justice  of  the  peace  or  other  com- 
petent authority. 

Derivation:     L.  1885,  ch.  490,  §§  4,  S. 

§  2372.  Commutations  of  sentences  of  tramps. 

Any  person  convicted  under  this  article  shall  be  entitled  to  the 
same  commutations  of  sentence  as  are  now  provided  by  law  for  any 
prisoners  committed  to  the  state  prison  or  penitentiary. 

DerlTatlon:    L.  1885,  ch.  490,  §  7. 
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ARTICLE  212. 

TREASON. 

Stcxion  2380.  Treason  against  the  staU  defined. 

2381.  Levying  war  defined. 

2382.  Treason,  how  punished. 

2383.  Resistance  to  u  statute  when  levying  war. 

§  2380.    Treason  against  tbe  state  defined. 
Treason  against  the  people  of  the  state  consists  in: 

1.  Leivying  war  against  the  people  of  the  state,  within  thia 
state;  or, 

2.  A  combination  of  two  or  more  persona  by  force  to  usurp  the 
government  of  the  state,  or  to  overturn  the  same,  shown  by  a 
forcible  attempt,  made  within  the  state,  to  accomplish  that  pur- 
pose; or, 

3.  Adhering  to  the  enemies  of  the  state,  while  separately  en- 
gaged in  war  with  a  foreign  enemy,  in  a  case  prescribed  in  the 
constitution  of  the  United  States,  or  giving  to  such  enemies  aid 
and  comfort  within  the  state  or  elsewhere. 

SerlTatlam:     Penal  Code,  g  37. 

People  V.  Lynch,  11  Johns.  549;  United  States  v.  Hodges,  1  Wheel  Cr. 
Cas.  477;  Respublica  v.  McCarthy,  2  Dall  86;  United  States  v.  Hannay,  2 
Wall  Jr.  39;  Roberts'  case,  1  Dall.  39. 

United'States  v.  Hoxie,  1  Paine,  265;  Ex  Parte  Bollman,  4  Cranch,  75,  and 
Burr's  Trial  (Coombs'  ed.),  312;  United  States  v.  Greathouse,  4  Sawy. 
466,  2  Abb.  364. 

§  2381.  Levying  war  defined. 

To  constitute  levying  war  against  the  people  of  this  state,  an 
actual  act  of  war  must  be  committed.  To  conspire  to  levy  War 
ifl  not  enough. 

Berlvatlon:     Penal  Code,  $  39. 


§  2382.  Treason,  how  punished. 
Treason  is  punishable  by  death. 
Derivation:    Penal  Code,  {  38. 
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§  2383.  Resistance  to  a  statute  when  levying  war. 

Where  persons  rise  in  insurrection  with  intent  to  prevent  in  gen- 
eral by  force  and  intimidation,  the  execution  of  a  statute  of  this 
state,  or  to  force  its  repeal,  they  are  guilty  of  levying  war.  But  an 
endeavor,  although  by  numbers  and  force  of  arms,  to  resist  the 
execution  of  a  law  in  a  single  instance,  snd  for  ;i  private  pur- 
pose, is  not  levying  war. 

Derivation :     Penal  Code,  §  40. 

United  States  t.  Bannay,  2  Wall  .Tr.  IS9,  SOS;  Uaitcd  States  t.  Mitohea 
&  iMl    348 


Alt.  214]  USURY.  [§  2400 

ARTICOLE  S14. 

UIIUltT. 

IhonoN  8400.  "Mdng  wtearity  upon  oertain  proparty  for  usurioua  loana. 

§  8400.  Taking  security  upon  certain  property  for  usurioui 
loans. 

A  peiBon  who  takes  security,  upon  any  household  furniture, 
■ewing  machines,  plate  or  silverware  in  actual  use,  tools  or  imple- 
meats  of  trade,  wearing  apparel  or  jewelery,  for  a  loan  or  for- 
hearanoe  of  money,  or  for  the  use  or  sale  of  his  personal  credit, 
conditioned  upon  the  payment  of  a  greater  rate  than  six  per 
centum  per  annum  or,  who  as  security  for  such  loan,  use  or  sale 
of  personal  credit  as  aforesaid,  makes  a  pretended  purchase  of 
such  property  from  any  person,  upon  the  like  condition,  and 
permits  the  pledger  to  retain  the  possession  thereof  is  guilty  of 
a  misdemeanor. 

Derlvatloat  Penal  Coda,  f  S78,  aa  ammded  L.  1896,  eh.  78;  L.  1904, 
eh.  601. 

People  T.  Hubbard  (1804),  10  Misc.  104,  31  N.  Y.  Supp.  114;  People  ▼. 
Dunlap  (1900),  32  Mise.  390,  66  N.  Y.  Supp.  161;  People  ex  rel.  Beebe  t. 
Warden,  etw.  (1903),  176  N.  Y.  677,  aff'g  86  App.  Div.  626,  83  N.  Y.  Supp. 
1113;  see  also  People  ▼.  Goldberg  (Special  Seasioiu,  June,  1S08),  N.  T.  L. 
J.;  Forgotaon  t.  Raabitaahek,  87  N.  Y.  Snpp.  60S. 
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812410-2413]  WEIGHTS  AND  MEASURES.  [Art.  216 


ARTICLE  216. 

WEIGHTS  AND  MSASITRXS. 

Skjtion  2410.  Efiquiring  more  than  the  legal  weight  for  a  busheL 

2411.  Using  false  weights  and  measurea. 

2412.  Keeping  false  weights  and  measures. 

2413.  False  weights  and  measures  authorized  to  be  seized. 

2414.  Weights  and  measures  may  be  tested  by  committing  magistrate 

and  destroyed  or  delivered  to  district  attorney. 
2414a.  Prosmption  of  knowledge. 

2415.  False  weights  and  measures  to  be  destroyed  after  convic- 

tion of  offender. 

2416.  Stamping  false  weight  or  tare  on  casks  or  packages. 

2417.  Eegulations  for  sale  of  baled  hay  and  straw. 

I  2410.  Requiring  more  than  the  legal  weight  for  a  bushel. 

WJbere  potatoes,  grains  or  other  agricultural  products  are  sold 
bj  the  bushel,  without  agreement  as  to  the  weight,  any  person 
requiring  a  greater  number  of  pounds  for  a  bushel  than  as  pre- 
scribed by  section  eight  of  the  general  business  law  is  guilty  of 
a  misdemeanor. 

Derivation:     Penal  Code,  §  447d,  added  L.  1899,  ch.  615. 

§  2411.  Using  false  weights  and  measures. 

A  person  who  injures  or  defrauds  another  by  using,  with  knowl- 
edge that  the  same  is  false,  a  false  weight,  measure,  or  other 
apparatus,  for  determining  the  quantity  of  any  commodity,  or 
article  of  merchandise,  or  by  knowingly  delivering  less  than  the 
quantity  he  represents,  is  guilty  of  a  misdemeanor. 

DeriTBtioa:     Penal  Code,  §  580. 

§  2412.  Keeping  false  weights  and  measures. 

A  person  who  retains  in  his  possession  any  weight  or  measure, 
knowing  it  to  be  false,  unless  it  appears  beyond  a  reasonable  doubt 
that  it  was  so  retained  without  intent  to  use  it,  or  permit  it  to  be 
used  in  violation  of  the  last  section,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  581. 

I  2413.  False  weights  and  measures  authorized  to  be  seized. 

A  person  who  is  authorized  or  enjoined  by  law  to  arrest 
auother  person  for  a  violation  of  the  laat  two  seotioiug^  is  equaUy 
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authorized  and  enjoined  to  seize  any  false  -weigh te  or  measures 
found  in  the  possession  of  the  person  so  arrested,  and  to  deliver 
the  same  to  the  magistrate  before  -whom  the  person  so  arrested 
is  required  to  be  taken. 

Derivation:     Penal  Code,  §  682. 

§  2414.  Weights  and  measures  may  be  tested  by  committing 
magistrate  and  destroyed  or  delivered  to  district  attorney. 

The  magistrate  to  wnom  any  weight  or  measure  is  delivered 
pursuant  to  the  last  section,  must,  upon  the  examination  of  the 
defendant,  or  if  the  examination  is  delayed  or  prevented,  without 
awaiting  such  examination,  cause  the  same  to  be  tested  by  com- 
parison with  standards  conformable  to  law;  and  if  he  finds  it  to 
be  false,  he  must  cause  it  to  be  destroyed,  or  to  be  delivered  to 
the  district  attorney  of  the  county  in  which  the  defendant  is  liable 
to  indictment  or  trial,  as  the  interests  of  justice  in  his  judgment 
require. 

Beri-ration:     Penal  Code,  i  683. 

I  241 4-a.  Presumption  of  knowledge. 

The  possession  or  use  by  anj-  person  of  any  false  weight,  meas- 
ure or  other  apparatus  for  determining  the  quantity  of  any  com- 
modity or  article  of  merchandise  is  presumptive  evidence  of 
knowledge  by  suoh  person  of  the  falsity  of  such  weigbt,  measure 
or  other  apparatus.  (Added  by  L.  1911,  oh.  53,  in  effect  Sept.  1, 
1911.) 

§  2415.  False  weights  and  measures  to  be  destroyed  after 
conviction  of  offender. 

Upon  the  conviction  of  the  defendant,  the  district  attorney  must 
cause  any  weight  or  measure  in  respect  whereof  the  defendant 
stands  convicted,  and  which  remains  in  the  possession  or  under 
the  control  of  the  district  attorney,  to  be  destroyed. 

Derivation:     Penal  Code,  §  584. 

§  2416.  Stamping  false  weight  or  tare  on  casks  or  packages. 

A  person  who  knowingly  marks  or  stamps  false  or  short  weights, 
or  false  tare  on  any  cask  or  package,  or  knowingly  sells  or  offers  for 
sale  any  cask  or  package  so  marked,  is  guilty  of  a  misdemeanor. 

Derivation:     Penal  Code,  §  585. 

§  2417.  Regulations  for  sale  of  baled  hay  and  straw. 

A  person  who: 

1.  Sells  or  offers  for  sale  baled  hay  or  straw  containing  more 
than  twenty  pounds  of  wood  to  the  bale,  the  weigbt  of  which  ia 
two  hundred  pounds  or  upward,  or  more  than  ten  pounds  of  wood 


§  3417]  WEIGHTS  AND  MEASURES.  [Art.  216 

to  the  bale  the  weight  of  which  is  leee  than  two  hundred  pounds ; 
or, 

2.  Sells  or  offers  for  sale  any  bale  of  hay  or  straw  upon  which 
the  correct  gross  weight  is  not  plainly  marked  or  which  weighs 
more  than  five  pounds  less  than  the  groas  weight  so  m^arked 
thereupon, 

la  guilty  of  a  misdemeanor. 

DwlTktioa'    Peii»\  Cod*,  §  686tt,  added  L.  1893,  eh.  <mt. 
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ABTICII.E  218. 

WITJHUSS. 

Sacnow  2440.  Bribing  witnem. 

2441.  PreTanting  or  disauading  witness  from  attencHae- 

2442.  Deceiving  a  witness. 

2443.  Hestriction  of  witness'  privilege. 

2444.  Convicted  person  a  competent  witness. 

2445.  Husband  or  wife  as  witness. 

2446.  Waiver  of  immunity. 

§  2440.  Bribing  witness. 

A  person  who  gives  or  offers  or  promisee  to  give,  to  any  wit- 
ness or  person  about  to  be  called  as  a  witness,  any  bribe,  upon 
any  understanding  or  agreement  that  the  testimony  of  such  wit- 
ness shall  be  thereby  influenced,  or  who  attempts  by  any  other 
means  fraudulently  to  induce  any  witness  to  give  false  testimony 
or  to  withhold  true  testimony,  is  guilty  of  a  felony. 

Derlvatlsa:     Penal  Code,  §  113. 

§  2441.  Preventing  or  dissuading  witness  from  attending. 

A  person  who  wilfully  prevents  or  dissuades  any  person  who 
has  been  duly  summoned  or  supoenaed  as  a  witness  from  attend- 
ing, pursuant  to  the  summons  or  subpoena,  is  guilty  of  a  mis- 
demeanor. 

Derivation:     Penal  Code,  |   111. 

Morse  v.  Grimke,  8  N.  Y.  Supp.  1,  18  Civ.  Proc  40. 

§  2442.  Deceiving  a  witness. 

A  person  who  practices  any  fraud  or  deceit,  or  knowingly  makes 
or  exhibits  any  false  statement,  representation,  token  or  writing, 
to  any  witness  or  person  about  to  be  called  as  a  witness,  upon 
any  trial,  proceeding,  inquiry  or  investigation  whatever,  conducted 
by  authority  of  law,  with  intent  to  affect  the  testimony  of  snch 
witness,  is  guilty  of  a  misdemeanor. 
Derlvatlan:  Penal  Code,  I  108. 
Hatter  of  Eldridge    (1880),  82  N.  T.  1«1. 
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§  2443.  Restriction  of  witness'  privilege. 
No  person  shall  be  excused  from  testifying,  in  any  civil  action 
or  legal  proceeding,  to  any  facts  showing  that  a  thing  in  action 
has  been  bought,  sold  or  received  contrary  to  law,  upon  the  ground 
that  his  testimony  might  tend  to  convict  him  of  a  crime.  But 
no  evidence  derived  from  the  examination  of  such  person  shall  be 
received  against  him  upon  a  criminal  prosecution. 

Derivatioa:     Penal  Code,  §   142. 

Chappell  T.  Chappell   (1906),  110  App.  Div.  578,  101  N.  Y.  Supp.  846. 

§  2444.  [Am'd,  1909.  J  Convicted  person  a  competent  witness. 

A  person  heretofore  or  hereafter  convicted  of  any  crime  is,  not- 
withstanding, a  competent  witness,  in  any  cause  or  proceeding, 
civil  or  criminal,  but  the  conviction  may  be  proved  for  the  purpose 
of  affecting  the  weight  of  his  testimony,  either  by  the  record,  or  by 
his  cross-examination,  upon  which  he  must  answer  any  proper  ques- 
tion relevant  to  that  inquiry  and  the  party  cross-examining  is  not 
concluded  by  the  answer  to  such  question. 

Derivation:     Penal  Code,  §  714. 

Amended  by  L.  1909,  ch.  240.     In  effect  Apr.  22,  1909. 

People  V.  Satterlee  (1875),  5  Hun,  167;  People  v.  Noyes  (1877),  cited  w 
Sima  V.  Sims,  12  Hun,  231;  People  v.  Brown  (1878),  72  N.  Y.  571,  28 
Am.  Rep.  183,  aff'g  8  Hun,  562;  People  t.  Casey  (1878),  72  N.  Y.  393; 
National  Trust  So.  v.  Gleason  (1879),  77  N.  Y.  400,  33  Am.  Rep.  632,  note; 
People  V.  Crapo  (1879,  76  N.  Y.  288,  32  Am.  Rep.  302;  People  v.  McGloin 
(1883),  91  N.  Y.  241,  12  Abb.  N.  C.  172,  1  N.  Y.  Cr.  154,  aff'g  28  Hun, 
155,  1  N.  Y.  Cr.  105;  People  v.  Noelke  (1883),  94  N.  Y.  138;  People  v.  Irving 
(1884),  95  N.  Y.  541;  People  t.  Burns  (1884),  33  Hun.  296,  2  N.  Y.  Cr. 
416;  People  v.  Parr  (1886),  42  Hun,  313,  4  N.  Y.  Cr.  546,  5  N.  Y.  Cr. 
36;  People  v.  O'Neil  (1888),  109  N.  Y.  266,  48  N.  Y.  Cr.  331;  Spiegel  v. 
Hays  (1889),  118  N.  Y.  660;  Morenus  y.  Crawford  (1889),  51  Hun,  89, 
5  N.  Y.  Supp.  453;  People  v.  Rose  (1889),  52  Hun,  33,  4  N.  Y.  Supp. 
787;  People  v.  Chapleau  (1890),  121  N.  Y.  266;  People  v.  Bosworth  (1892), 
64  Hun,  72,  19  N.  Y.  Supp.  114;  People  v.  Williams  (1895),  92  Hun,  354, 
36  N.  Y.  Supp.  511,  aff'd.  149  N.  Y.  1 ;  People  v.  Sebring  (1895),  14  Misc. 
31,  35  N.  Y.  Supp.  237;  People  t.  Dorthy  (1897),  20  App.  Div.  308,  46  N. 
Y.  Supp.  970,  aff'd  156  N.  Y.  237;  People  v.  Sullivan  (1898),  34  App. 
Div.  644,  64  N.  Y.  Supp.  538;  13  N.  Y.  Cr.  308;  People  v.  Goodman  (1904), 
43  Misc.  509,  89  N.  Y.  Supp.  522;  «ee  also  People  v.  Johnson,  57  Cal.  571; 
State  v.  Grant,  79  Mo.  113,  49  Am,  Rep.  218;  SUte  v.  Foley,  15  Nev.  64, 
87  Am.  Rep.  458. 

§  2445.  Husband  or  wife  as  witness. 

The  husband  or  wife  of  a  person  indicted  or  accused  of  a  crime 
18  in  all  cases  a  competent  witness,  on  the  examination  or  trial 
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of  such  person;  but  neither  husband  nor  wife  can  be  compelled 
to  disclose  a  confidential  communication,  made  by  one  to  the  other 
during  their  marriage. 

DerlTAtlani     Penal  Code,  8  715. 

Wilke  V.  People  (1873),  53  N.  Y.  526;  People  t.  Houghton  (1881),  24  Hun, 
501;  People  v.  Bosworth  (1882),  64  Hun,  72,  19  N.  Y.  Supp.  114;  People  y. 
HoTey  (1883),  29  Hun,  382;  People  v.  Petmecky  (1884),  2  N.  Y.  O.  450, 
afif'd  99  N.  Y.  415;  People  v.  Wentworth  (1885),  4  N.  Y.  Cr.  207;  People 
T.  Wood  (1891),  126  N.  Y.  249;  People  v.  Truck  (1902),  170  N.  Y.  204, 
212,  16  N.  Y.  Cr.  349;  see  also  People  v.  Brigga,  60  How.  Pr.  31,  36;  People 
T.  Lewis,  16  N.  Y.  Supp.  881;  Fill  t.  People,  19  Colo.  469,  41  Am.  St.  Bop. 
281. 

§  2446.  Waiver  of  immunity. 

If  it  be  provided  by  this  chapter  or  any  other  general  or  special 
law  that  a  person  shall  not  be  prosecuted  or  subjected  to  any 
penalty  or  forfeiture  for  or  on  account  of  any  transaction,  matter 
or  thing  concerning  which  he  may  testify  or  produce  evidence, 
documentary  or  otherwise,  or  that  testimony  so  given  or  produced 
shall  not  be  received  against  him  upon  any  criminal  investigation, 
prosecution  or  proceeding,  such  person  may  execute,  acknowledge 
and  file  in  the  office  of  the  county  clerk  a  statement  expressly 
waiving  such  immunity  or  privilege  in  respect  to  any  transaction, 
matter  or  thing  specified  in  such  statement  and  thereupon  the 
testimony  of  such  person  or  such  evidence  in  relation  to  such 
transaction,  matter  or  thing  may  be  received  or  produced  before 
any  judge  or  justice,  court,  tribunal,  grand  jury  or  otherwise,  and 
if  so  received  or  produced  such  person  shall  not  be  entitled  to  any 
immunity  or  privilege  on  account  of  any  testimony  he  may  so  give 
or  evidence  so  produced.  (Added  by  L.  1912,  ch.  312 ;  in  effect 
Apr.  16,  1912.) 
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ABTICXE  220. 

BaonoN  2460.  O>mpulaory  prostitution  of  women. 

2461.  Puniahmeiit  of  woman  for  ooncealing  birth  of  laeua. 

§  2460.     Compulsory  prostitntioii  of  women. 

1.  The  importation  of  women  and  girls  into  this  state  or  the  expor- 
tation of  women  and  girls  from  this  state  for  immoral  purposes  is 
hereby  prohibited  and  whoever  shall  induce,  entice  or  procure,  or  at- 
tempt to  induce,  entice  or  procure,  to  come  into  this  state  or  to  go 
from  the  state,  any  woman  or  girl  for  the  purpose  of  prostitution  or 
concubinage,  or  for  any  other  immoral  purpose,  or  to  enter  any  house  of 
prostitution  in  this  state  or  any  one  who  shall  aid  any  such  woman  or 
girl  in  obtaining  transportation  to  or  within  this  state,  shall  be  deemed 
guilty  of  a  felony  and,  on  conviction  thereof,  shall  be  punishable  by 
imprisonment  for  a  period  of  not  less  than  two  years  nor  more  than 
twenty  years  and  by  a  tine  not  exceeding  five  thousand  dollars. 

2.  Any  person  who  shall  place  any  female  in  the  charge  or  custody 
of  any  other  person  for  immoral  purposes  or  in  a  house  of  prostitution 
or  elsewhere  with  intent  that  she  shall  live  a  life  of  prostitution;  or 
any  person  who  shall  compel  or  shall  induce,  entice  or  procure,  or 
attempt  to  induce,  entice,  procure  or  compel  any  female  to  reside  with 
him  or  with  any  other  person  for  immoral  purposes,  or  for  the  pur- 
poses of  prostitution  or  shall  compel  or  attempt  to  induce,  entice,  pro- 
cure or  compel  any  such  female  to  reside  in  a  house  of  prostitution  or 
compel  or  attempt  to  induce,  entice,  procure  or  compel  her  to  live  a 
life  of  prostitution  shall  be  guilty  of  a  felony  and,  on  conviction 
thereof,  shall  be  punishable  by  imprisonment  for  not  less  than  two 
years  nor  more  than  twenty  years  and  by  a  fine  not  exceeding  five 
thousand  dollars. 

3.  Any  person  who  shall  indnno,  entice  or  procure,  or  attempt 
to  induce,  entice  or  procure  any  -Aoman  or  girl  for  the  purpose  of 
prostitution  or  concubinage,  or  for  any  other  immoral  purpose,  or  to 
enter  any  house  of  prostitution  in  this  state  shall  be  deemed  guilty 
of  a  felony  and,  on  conviction  thereof,  shall  be  punishable  by  imprison- 
ment for  a  period  of  not  less  than  two  years  nor  more  than  tweatv 
years  and  by  a  fine  not  exceeding  five  thousand  dollars. 


470 


§  2460]  WOMEN.  [Art. 


220 


4.  Any  perBon  who  shall  receive  any  money  or  other  Taluable  thing 
for  or  on  account  of  placing  in  a  house  of  prostitution  or  elsewhere 
any  female  for  the  purpose  of  causing  her  to  co-habit  with  any  male 
person  or  persons  to  whom  she  is  not  married  shall  be  guilty  of  a 
felony  and,  on  conviction  thereof,  shall  be  punishable  by  imprisonment 
for  a  period  of  not  less  than  two  years  nor  more  than  twenty  years  and 
by  a  fine  not  exceeding  one  thousand  dollars. 

5.  Any  person  who  shall  pay  any  money  or  other  valuable  thing  to 
procure  any  female  for  the  purpose  of  placing  her  for  immoral  pur- 
poses in  any  house  of  prostitution  or  elsewhere,  with  or  without  her 
consent,  shall  be  guilty  of  a  felony  and,  on  conviction  thereof,  shall 
be  punishable  by  imprisonment  for  a  period  of  not  less  than  two  years 
nor  more  than  twenty  years  and  by  a  fine  not  exceeding  five  thousand 
dollars. 

6.  Any  person  who  shall  knowingly  receive  any  money  or  other 
valuable  thing  for  or  on  account  of  procuring  and  placing  in  the  cus- 
tody of  another  person  for  immoral  purposes  any  woman,  with  or  with- 
out her  consent,  shall  be  guilty  of,  a  felony  and,  on  conviction  thereof, 
shall  be  punishable  by  imprisonment  for  a  period  of  not  less  than  three 
years  nor  more  than  twenty-five  years  and  by  a  fine  not  exceeding 
five  thousand  dollars. 

1.  Any  person  who  shall  hold,  detain,  restrain  or  attempt  to  hold, 
detain  or  restrain  in  any  house  of  prostitution  or  other  place,  any  fe- 
male for  the  purpose  of  compelling  such  female,  directly  or  indirectly, 
by  her  voluntary  or  involuntary  service  or  labor  to  pay,  liquidate  or 
cancel  any  debt,  dues  or  obligations  incurred  or  said  to  have  been  in- 
curred in  such  house  of  prostitution  or  in  any  other  place  shall  be 
deemed  guilty  of  a  felony  and,  on  conviction  thereof,  shall  be  punish- 
able by  imprisonment  for  a  period  of  not  less  than  two  nor  more  than 
twenty  years  and  by  a  fine  not  exceeding  five  thousand  dollars. 

8.  Any  person  who  shall  knowingly  accept,  receive,  levy,  or  approp 
riate  any  money  or  other  valuable  thing  without  consideration,  from 
the  proceeds  or  earnings  of  any  woman  engaged  in  prostitution  shall 
be  deemed  guilty  of  a  felony  and,  on  conviction  thereof,  shall  be  pun- 
ishable by  imprisonment  for  a  period  of  not  less  than  two  years  nor 
more  than  twenty  years  and  by  a  fine  not  exceeding  one  thousand 
dollars.  Any  such  acceptance,  receipt,  levy,  or  appropriation  of  such 
money  or  valuable  thing  shall  upon  any  proceeding  or  trial  for  viola- 
tion of  this  section  be  presumptive  evidence  of  lack  of  consideration. 

9.  No  conviction  shall  be  had  under  this  section  upon  the  testimony 
of  the  female  unless  supported  by  other  evidence.  (Amended  by  L. 
1910,  ch.  618,  in  effect  June  24, 1910.) 

Deriration:    Penal  Code,  §  28ae,  added  L.  1908,  ch.  418. 
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§  2461.  Punishment  of  woman  for  concealing  birth  of  issue. 

A  woman,  who,  having  been  convicted  of  endeavoring  to  con- 
ceal the  still-birth  of  an  issue  of  her  body,  which,  if  bom  alive, 
would  be  a  bastard,  or  the  death  of  any  such  issue  under  the 
age  of  two  years,  subsequently  to  such  conviction  endeavors  to 
conceal  any  such  birth  or  death,  is  punishable  by  imprisonment 
in  a  state  prison  not  exceeding  five  years,  and  not  less  than  two 
years. 

Derivation:     Penal  Code,  $  693. 

Original  §  2461  repealed  and  {  1943  renumbered  $  2401  by  L.  1000,  eh.  524. 
In  effect  May  27,  1900. 
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ARTICLE  222. 

W:Et£CKS. 

Section  2480.  Keeping  wrecked  goods  a  misdemeanor. 
2481.  Defacing  marks  upon  wrecked  property. 
2488.  Officer  unlawfully  detaining  wrecked  property. 

§  2480.  Keeping  wrecked  goods  a  misdemeanor. 

A  person,  who  takes  away  goods  or  other  property  not  his  own 
from  a  stranded  vessel,  or  any  goods  or  other  property  cast  by 
the  sea  upon  the  land  or  found  in  a  bay  or  creek,  or  who  know- 
ingly becomes  poeseesed  of  any  such  goods  or  other  property, 
and  does  not  deliver  the  same,  within  forty-eight  hours  thereafter, 
to  the  sheriff  or  one  of  the  coroners  or  wreck  masters  of  the 
county  where  the  same  was  found,  is  guilty  of  a  misdemeanor. 

Derivatlaii:     Penal  Code,  (  638. 

People  ex  rel.  Bidwell  v.  Pitts  (1906),  111  App.  Div.  319,  97  N.  Y.  Supp. 
609,   19   Cr.   Eep.  673;    see   also  Dayton's   Case,   2   City  Hall  R»c.    167. 

§  2481.  Defacing  marks  upon  wrecked  property. 

A  person  who  defaces  or  obliterates  the  marks  upon  wrecked 
property,  or  in  any  manner  disguises  the  appearance  thereof, 
with  intent  to  prevent  the  owner  from  discovering  its  identity, 
or  who  destroys  or  suppresses  any  invoice,  bill  of  lading  or  other 
document  tending  to  show  the  ownership  thereof,  is  guilty  of  a 
misdemeanor. 

Derivation:     Penal  Code,  I  372. 

Baker  v.  Hoag  (1863),  7  N.  Y.  666. 

§  2482.  Officer  unlawfully  detaining  wrecked  property. 
An  oflBoer,  whose  duties  pertain  in  any  way  to  wrecked  prop- 
erty, who,  without  authority  of  law,  detains  such  property  or  the 
proceeds  thereof,  after  the  salvage  and  expenses  chargeable  thereon 
have  been  paid  or  offered  to  him,  or  who  is  guilty  of  any  fraud, 
embezzlement  or  extortion  in  the  discharge  of  such  dutiee,  ie 
guilty  of  a  misdemeanor. 
DerlrstioB:     Penal  Code,  f  374. 
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Art  224]  REPEALS,  ETC.  [§§  2500-2502 


ARTICIiE  224. 

BEFKAI.  OF  PROVISIONS  OF  PEITAI,  LAW  IdTST  BE  EXPUCXTt 
LAWS  KEPS&LED;  TIME  OF  TAKUTO  EFFECT. 

SBcnoir  2600.  Bapsal  of  proyisions  of  psnal  law  must  b<  explicit. 

2601.  Laws  repealed. 

2602.  Time  of  taking  effect 

§  2500.  Repeal  of  provisions  of  penal  law  must  be  explicit. 

No  provision  of  this  chapter,  or  any  part  thereof,  shall  be 
deemed  repealed,  altered  or  amended  by  the  passage  of  any  sub- 
sequent statute  inconsistent  therewith,  unless  such  statute  shall 
explicitly  refer  thereto  and  directly  repeal,  alter  or  amend  this 
chapter  accordingly. 

Derlvationi     Penal  Code,  (  728,  added  L.  1886,  ch:  31. 

Mongeon  t.  People  (1874),  65  N.  Y.  618,  aff'g  2  T.  A;  C.  128;  People  t. 
Maxwell  (1894),  83  Hun,  157,  31  N.  Y.  Supp.  664;  American  Society  ▼. 
aty  of  GloversTille,  (1894),  78  Hun,  40,  29  N.  Y.  Supp.  267;  People  v.  Cleary 
(1896),  13  Misc.  646,  36  N.  Y.  Supp.  588;  People  t.  Koenig  (1896),  9  App. 
Div.  436,  41  N.  Y.  Supp.  283;  People  v.  Jensen  (1904),  99  App.  Div.  355, 
90  N.  Y.  Supp.  1062,  19  Cr.  Rep.  5;  see  also  People  v.  Hatter,  22  K  Y. 
Supp.  690,  Clearwater,  J.;  District  of  Columbia  v.  Hutton,  143  U.  S.  127; 
United  States  v.  Claflin,  97  U.   S.  646. 

§  2501.  Laws  repealed. 

All  acts  and  parts  of  acts  which  are  inconsistent  with  the  pro- 
visions of  this  chapter  are  repealed,  so  far  as  they  impose  any 
punishment  for  crime,  except  as  herein  provided. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that 
portion  specified  in  the  last  column  is  hereby  repealed. 

DerlTBtlan:     First  par..  Penal  Code,  {  726. 

People  T.  Bernardo  (1883),  1  N.  Y.  Cr.  245;  Matter  of  MoMahon  (1883), 
84  How.  286,  1.  N.  Y.  Cr.  68;  People  t.  McTameney  (1883),  30  Hun,  506, 
13  Abb.  N.  C.  65,  1  N.  Y.  Cr.  437;  People  v.  Russell  (1886),  3  N.  Y.  Cr. 
475;  People  ex  rel.  McDonald  t.  Keeler  (1885),  99  N.  Y.  463,  3  N.  Y.  Cr. 
354,  reVg  32  Hun,  663;  People  v.  Jaehno  (1886),  103  N.  Y.  182,  4  N. 
Y.  Cr.  478,  aff'd.  128  U.  S.  189,  6.  N.  Y.  Cr.  Rep.  237;  People  v.  Eontey 
(1889),  117  N.  Y.  624,  aff'g  4  N.  Y.  Supp.  236,  8  N.  Y.  Cr.  249;  see  also 
Matter  of  Hallenbeck,  65  How.  401;  People  y.  Hatter,  22  N.  Y.  Supp.  888; 
Rockwood  T.  Oldfleld,  2  N.  Y.  St.  331. 

§  2502.  Time  of  taking  effect. 

This  chapter  shall  take  effect  immediately. 
DerlTstlam:    Penal  Code,  {  727,  as  amended  L.  1882,  eh.  102. 
People  T.  Beokwith  (1888),  108  N.  T.  72,  7  N.  Y.  Or.  162  aflf'g  4S  Hun,  2SS. 
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SCHEDULE  OF  LAWS  REPEALED. 

(Kepealed  by  L.  1909,  Ch.  88,  §  2501.) 


lUfised  Statutes Part  1,  chapter  20, 

Saviaed  Statutes Part  1,  chapter  20, 

Ksvised  Statutes Part  1,  chapter  20, 

Kevised  Statutes Part  1,  chapter  20, 

Revised  Stafe:ta» Part  1,  chapter  20, 

Revised  Statutfci...     ....  Part  1,  chapter  20, 

Revised  Statutes , .  .  Part  1,  chapter  20, 

Revised  Statutes Pert  1,  chapter  20, 

Revised  Statutes Part  1,  chapter  20, 

Revised  Statutes Part  4,  chapter     1, 

Revised  Statutes Part  4,  chapter     1, 

Revised  Statutes Part  4,  chapter     1, 

Revised  Statutes Part  4,  chapter     1, 

Revised  Statutes Part  4,  chapter     1, 

Revised  Statutes Part  4,  chapter     1, 

Revised  Statutes... Fart  4,  chapter     1, 

Revised  Statutes Part  4,  chapter     2, 

Revised  Statutes Part  4,  chapter     2, 


Sections 

title  2 4 

title  8,  article  1 All 

title  8,  article  2 All 

title  8,  article  3 All 

title  8,  article  4 22-63 

title  8,  article  6 All 

title  8,  article  6 All 

title  8,  article  7... 64,  65,  68 

title  8,  article  8 69-71 

title  i. 1,  2,  4-10 

title  2 All 

title  3 All 

title  4 .AH 

title  5 All 

tJtle  6 All 

title  7 All 

title  4,  article  2 39,  40, 

43,  49 
title  6 1» 


1778.. 
1778.. 
1779.. 
1779.. 
1780. , 
1780.. 
1780.. 
1780., 
1781.. 
1781. 


1783. 
1783. 
1784. 
1784. 
1785. 
1786. 
1786. 
1787. 
1787. 
1787. 
1787. 
1787. 
1787. 


OHAPTBB  BEOnOlT 

..        19 1 

..     27 AU 

..     26 All  (2d  Sees. 

..     19 All(3dSess. 


48. 
66. 
64. 
77. 
48. 
14. 

12. 
22. 
27. 
66. 
81. 
88. 
41. 
13. 
21. 
22. 
23. 
26. 


All 

6 

6 

All 

1 

All 

(6th  Seas. 
All 
6 

All 
1 

All 
All 
23 
AU 
All 
All 
All 
6 
1-4,  6 


LAWS 

1787.. 

1787.. 

1788.. 

1788.. 

1788.. 

1788.. 

1788.. 

1788.. 

1788.. 

1788. 

1788. 

1788. 

1788. 

1788. 

1788.. 

1788. 


1788. 
1788. 
1788. 
1788. 
1789. 
1796. 
1798. 
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CHAFTEB 

..  65... 

..  97... 

..  16... 

..  17... 

..  18... 

..  19... 

..  20... 

..  21... 

..  22... 

..  23... 

..  24... 

..  26... 

..  26... 

..  34... 

..  36... 

..  37... 


BBcnow 

.  1,  2,  » 

.  All 

.  All 

,  1-6 

.  2-10 

.  All 

.  All 

.  AU 

.  All 

.  AU 

.  All 

.  AU 

.  All 

.  3 

.  All 

.  1,  2,  6,  7,  9- 

II 

.  1-8 

.  12 

.  I 

.  AU 

.  All 

.  1-U 


42... 
48... 
86... 
88... 
3... 
SO... 
66 1,  2,  lO-ia 


SCHEDULE  OF  LAWS  EEPEALED. 

XXWB  CSHAPTEB  BtCTlOlf  LAWS  CHAFTEB  BKOTIOir 

R.L.  1813.  24 All 

E.L.  1813.  29 All 

R.L.  1813.  44 All 

R.L.  1813.  45 All 

R.  L.  1813.  56 28 

1814 120 1-5,  18-17 

1814 200 61 

1814 2 All 

(38th  Sess.) 

1814 19 All 

(38th  Saw.) 

1816 128 All 

1816 167 All 

1815 266 21 

1816 1 1,2,7 

(40th  SeM.) 

1817 86 All 

1817 181 All 

1817 269 11,  13 

1818 136 All 

1818 259 3,  17 

1818 261 2 

1819 206 All 

1819 217 All 

1819 246 All 

1820 28 All 

1820 94 All 

1820 197 All 

1821 193 All 

1822 71 1-6 

1822 163 All 

1824 61 1 

1824 322 All 

1826 108 All 

1827 300 All 

1827 312 All 

1828 320 All 

1828 21 1,  Iff  U,  l» 

25-30,  41,  47. 
49,  53,  55,  59, 
61,  63,  64,  69, 
76,  103-106, 
136-137,  178, 
181,  190,  198, 
218,  234,  286, 
288,  391,  406, 
423,  527,  528, 
647 
1829 S70 AU 
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1798 

82 

..  All 

1798 

3 

..  All 

(22dSem.) 

1799 

67 

..  All 

1800 

60 

. .  3-5,  13 

1800 

133 

..25 

1801 

29 

..  1.2 

1801 

31 

..  1 

1801 

34 

. .  1,  2,  4-8 

1801 

46.... 

..  All 

1801 

48.... 

..  AU 

1801 

63 

..  All 

1801 

64.... 

..  All 

1801 

68.... 

..  All 

1801 

60.... 

. .  3,  4,  6,  20 

1801 

61 ... . 

. .  10,  18.  17 

1801 

64.... 

..  4 

1801 

70.... 

..  12 

1801 

74.... 

..  1,3 

1801 

87.... 

. .  2-10 

1801 

88.... 

..  All 

1801 

124.... 

..  All 

1801 

126.... 

..  All 

1801 

146.... 

..  2 

1801 

147.... 

..  1 

1802 

44.... 

..  All 

1803 

71.... 

..  All 

1804 

20.... 

..  All 

1806 

90.... 

..  3 

1805 

91.... 

..  1-9 

1806 

181.... 

..  1,2 

1807 

66.... 

..  2 

1807 

107.... 

..  4 

1807 

171.... 

..  All 

1807 

181.... 

..  All 

1808 

96.... 

..  All 

1808 

165... 

. . .  1-20,  2fi 

1808 

226.... 

..  All 

1809 

36.... 

..  All 

1809 

138.... 

..  8,9 

1810 

187.... 

..  6 

1810 

193.... 

..  2« 

1811 

238.... 

..  2 

1812 

84.... 

..  1 

1813 

198.... 

..  All 

R.  L.  1813 . 

5.... 

..  All 

R.L.  1813. 

10.... 

..  All 

E.L.  1813. 

16.... 

..  All 

E.L.  1813. 

20.... 

..  AU 

SCHEDULE  OF  LAWS  EEPEaLED. 


ijlWB   ohapteb   BBonoir 

1820 373 All 

1830 820 68,  69 

1833 230 All 

1833 306 All 

1833 316 All 

1834 73 All 

1834 187 All 

1834 281 All 

1836 171 6 

1837 430 6,  8-10 

1837 457 All 

1839 259 All 

1840 100 AU 

1840 375 All 

1845 3 6-8 

1845 201 All 

1846 228 1 

1845.. 260 All 

1845 279 All 

1846 22 All 

1847 349 All 

1848 105 All 

1848 111......  All 

1849 266 2 

1849 278 All 

1850 123 All 

1850 340 All 

1851 144 All 

1851 182 All 

1851 604 1,  2,6-8 

1852 166 AU 

1853 639 All 

1853 673 All 

1853 629 All 

1864 74 All 

1864 109 AU 

1864 130 All 

1855 155 All 

1855 214 All 

1855 499 AU 

1865 664 All 

1856 98 AU 

1856 168 AU 

1867 396 1 

1867 470 All 

1868 326 AU 

1868 369 All 

1869 «7 All 


lAWB  OHAFTEB  BWnOS 

1859 48 AU 

1859 353 AU 

1860 103 1-9 

1860 141 All 

1860 213 6 

1860 410 1,  2,  a,  T,  »• 

11 

1860 501 All 

1861 303 AU 

1862 112 AU 

1862 197 AU 

1862 .306 AU 

1862 374 AU 

1862 484 1,  2 

1863 61 All 

1863 209 AM 

1863 244 All 

1864 391 AU 

1865 212 All 

1865 222 All 

1865 729 All 

1866 440 AU 

1866 660 All 

1866 682 AU 

1866 716 AU 

1866 783 AU 

1867 376 1-6,7-10 

1867 677 1 

1867 871 AU 

1867 965 AU 

1868 280 AU 

1868 430 1-3 

1868 645 AU 

1868 670 AU 

1868 793 AU 

1868 820 All 

1869 478 AU 

1869 574 3 

1869 631 1,2,* 

1869 742 1-4,8 

1869 749 AU 

1869 873 AU 

1869 896 4.  6 

1870 10 All 

1870 161 4 

1870 299 All 

1870 366 AU 

1870 423 All 

476 


SCHEDULE  OF  LAWS  REPEALED. 


LAWS  CHAPTEB  SBCnOK 

1870 836 All 

1871 77 All 

1871 259 All 

1872 113 All 

1872 181 All 

1872 411 All 

1872 721 All 

1872 747 1-3.  «,  0 

1873 19 All 

1873 644 All 

1873 777 All 

1874 12 1-6,8,9 

1874 63 All 

1874 116 All 

1874 207 All 

1874 209 2-4 

1874 262 All 

1874 340 All 

1874 440 All 

1874 670 2 

1875 19 All 

1876 24 All 

1876 97 All 

1876 107 AU 

1876 206 AU 

1875 246 All 

1875 303 All 

1876 1 AU 

1876 108 AU 

1876 122 AU 

1876 182 2,  3 

1876 201 AU 

1876 333 AU 

1876 426 All 

1877 178 AU 

1877 208 AU 

1877 261 AU 

1877 428 AU 

1877 451 All 

1878 28 AU 

1878 189 AU 

1878 288 AU 

1878 401 AU 

1879 24 All 

1879 186 AU 

1879 227 AU 

1879 828 8 

1879 408 AU 
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LAWS  CHAPTER  SCOnO* 

1879 474 AU 

1880 42 AU 

1880 176 7 

1880 186 All 

1880 209 AU 

1880 278 AU 

1880 283 AU 

1880 370 AU 

1880 449 AU 

1880 641 S 

1881 87 All 

1881 222 AU 

1881 419 All 

1881 436 AU 

1881 496 AU 

1881 676 AU 

1882 102 AU 

1882 166 AU 

1882 384 All 

1883 302 AU 

1883 368 AU 

1884 46 All 

1884 369 AU 

1884 377 All 

1884 378 All 

1884 380 AU 

1885 8 AH 

1886 490 AU 

1885 613 All 

1886 619 All 

1885 523 AU 

1888 31 All 

1886 68 AU 

1886 390 AU 

1888 647 AU 

1886 646 AU 

1886 654 All 

1888 663 AU 

1887 23 AU 

1887 153 AU 

1887 632 AU 

1887 636 AU 

1887 887 AU 

1887 688 AU 

1887 680 AU 

1887 690 All 

1887 691 All 

1887 68S All 
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SCHEDULE  OF  LAWS  EEPEALED. 

XAWB  CHAPTBB  SEOnOW  LAWS  CHAPTEB  BHIIIMr 

1887 693 All  1892 587 1 

1887 7U 9,partbegin-   1892 622 All 

ning  "»Hd   1892 634 All 

the  eourt "   1892 662 All 

to  and  of   1892 692 All 

■entcnoe.  1892 693 All 

J888 1 All  1892 699 All 

1888 144 All  1883 114 AU 

1888 146 All  1893 279 All 

1888 219 AU  1893 292 All 

1888......  282 All  1893 296 AU 

*1888 490 6-7  1893 461 AU 

1888 491 All  1893 660 AU 

1888 492 AU  1893 681 AU 

1888 493 AH  1893 692 AU 

1888 626 AU  1893 708 AU 

1889 8 AU  1893 709 AH 

1889 46 AU  1894 77 All 

1889 46 All  1894 164 All 

1889 140 AH  1894 171 AU 

1889 141 All  1894 269 AU 

1889 170 AH  1894 266 AH 

1889 267 All  1894 282 All 

1889 428 All  1894 320 AH 

1889 497 All  *1884 426 2,  S 

1889 600 AU  1894 474 AH 

1890 41 AU  1894 60S AU 

1890 94 All  1894 651 AU 

1890 220 AU  1894 626 AU 

1890 280 AU  1894 714 All 

1890 336 AU  1894 726 AH 

1890 840 AU  1894 763 AU 

1890 378 AU  1895 72 AU 

1890 417 AH  1896 156 All 

1890 458 AH  1895 287 AU 

1891 115 AH  1895 460 AH 

1891 120 AH  1895 671 AH 

1891 327 AU  1895 672 AU 

1891 358 AH  1896 721 AU 

1892 186 AU  1895 726 AU 

1892 217 AH  1896 727 AU 

1892 218 AH  1896 778 AH 

1892 268 AU  1896 823 AH 

1892 272 AU  1896 883 AU 

1892 309 AU  1896 886 AU 

1892 326 AU  1896 890 AU 

1892 372 AH  1896 892 AU 

1802 406 AH  1896 902 AU 


•  8m  L.  1909,  ch.  240,  f  f  98,  101. 
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SCHEDULE  OF  LAWS  KEPEALED, 


EAW8  0HAFT1S  BECnOIT 

IBQK 112 40,  41 

1898 301 All 

1896 304 All 

1896 366 All 

1896 374 All 

1896 410 All 

1896 414 All 

1896 549 All 

1896 650 All 

1896 551 All 

1896 652 All 

1896 653 All 

1896 554 All 

1896 648 All 

1896 664 All 

1896 931 5 

1896 1002 AH 

1897 42 All 

1897 183 All 

1897 255 All 

1897 256 All 

1897 267 All 

1897 312 28 

1897 416 All 

1897 606! AH 

1897 548 All 

1897 549 All 

1897 654 2,  3 

1897 684 AH 

1897 613 1 

1898 156 All 

1898 165 4 

1898 197 All 

1898 326 All 

1898 380 All 

1898 394 All 

1898 655 10 

1898 657 All 

1898 663 AH 

1898 664 6 

1898 671 AH 

1899 12 AH 

1899 184 AU 

1899 225 2 

1899 265 AH 

1899 316 AH 

1899 327 AH 

1899 338 AU 

1899 S43 AU 


LAWS  CHAPTEB  SEOHDII 

1899 476 AU 

1899 515 All 

1899 629 AU 

1899 530 AH 

1899 603 AU 

1899 655 AU 

1899 724 AU 

1900 70 AU 

190O 109 AH 

1900 114 AH 

1900 171 AU 

1900 216 AU 

1900 222 All 

1900 270 All 

1900 494 All 

1900 508 AU 

1900 584 AU 

1900 586 AH 

1900 588 AU 

1900 589 AH 

1900 731 AU 

1900 759 AU 

1900 768 AU 

1901 128 AU 

1901 190 AU 

1901 367 AH 

1901 371 AH 

1901 392 All 

1901 425 AH 

1901 528 AH 

1901 560 1 

1901 588 AH 

1901 636 AH 

1901 661 AH 

1902 61 AH 

1902 83 AH 

1902 103 AH 

1902 116 AU 

1902 148 AH 

1902 203 AU 

1902 266 AH 

1902 282 AH 

1902 333 AU 

1902 371 AU 

1902 486 All 

1903 60 AH 

1903 272 AH 

1903 309 AU 

1803 326 AH 
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SCHEDULE  OF  LAWS  REPEALED. 


ULWS    OHAPTEB    sKcnoir 

1903 331 All 

1903 332 All 

1903 333 All 

1903 349 ..  All 

1903 376 All 

1903 380 All 

1903 494 All 

1904 388 All 

1904 423 All 

1904 489 All 

1904 494 All 

1904 639 All 

1904 649 All 

1904 657 All 

1904 659 AU 

1904 661 All 

1905 80 All 

1905 92 All 

1905 136 All 

1905 168 All 

1905 242 All 

1905 248 AU 

1905 270 AU 

1905. 279 1 

1905 287 AU 

1905 326 All 

1905 366 All 

1905 440 All 

1905 441 AU 

1905 ......  442 AU 

1905 443 AU 

1905 556 AU 

1905 590 AU 

1905 625 AH 

1905 655 AU 

1905 692 AU 

1906 36 AU 

1906 41 AU 

1906 138 All 

1906 231 All 

1906 286 AU 

1906 324 AU 

1906 353 AU 

1906 413 AU 

1908 453 AU 

1908 454 AU 

1908 486 AU 

1906 603 AU 

1908 618 AU 

1908......  6B1 AU 


Ii&WB    OHAPTKB    SWX'IM 

190T 192 All 

1907 297 All 

1907 398 AU 

1907 405 AU 

1907 417 All 

1907 424 AU 

1907 606 AH 

1907 523 All 

1907 544 All 

1907 646 AH 

1907 681 AH 

1907 582 AU 

1907 583 AU 

1907 584 AU 

1907 626 AH 

1907 645 AU 

1907 649 AU 

1907 682 AU 

1907 683 All 

1907 737 AU 

1907 738 AU 

1907 741 AU 

1908 93 AU 

1908 118 AU 

1908 133 All 

1908 167 AH 

1908 276 AU 

1908 277 AH 

1908 427 AH 

1908 428 AU 

1908 449 AH 

1908 458 AU 

1908 507 AH 

Ciode  Civil  Procedure.  13,  32,  38,69; 
84,  70,  71, 
73-77,  78- 
81,  106; 
125,  part 
prescribing 
penalty  for 
yiolaticm; 
130,  169, 
334,  861, 
961,  lajit 
■  entenee, 
1120,  1122- 
1126,  1168- 
1181,  119S. 
1194 
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INDEX  TO  PENAL  LAW. 


BsonoN 
Atwudonmemt.    See  Animals;  CMldren. 

AMvctioB. 

acts  whieh  constitute   . . . ' 70 

no  conviction  on  unsupported  testimony   71 

of  persons  out  of  State 1930 

for  purpose  of  secreting  another   1260 

child  under  sixteen  yearB  of  age 1260 

Abortion. 

definition  and  punishment  of   80 

killing  of  child  in  attempting  miscarriage   81,  1060 

■elling  drugs  or  instruments  to  procure  a  miscarriage 82 

■when  manslaughter 1060,  1062 

dying  declaratioma  of  wc»naD  admissible,  Code  Crim.  Froc,  i  398a. 

AMeMoiiea. 

definition 2,  27 

where  tried 1034 

punishment  of 1034,  1930 

affect  of  pardon  of  principal  li>34 

Acddent. 

homicide  committed  by 1064 

Aecomnti. 

bank  officer  overdrawing 294 

bank  officer  keeping  fraudulent 29S 

falsification  of,  by  public  officer,  felony 1886 

false  entries  on  books  of,  forgery 889 

officers  of  corporation  overdrawing  and  keeping  false 294,  296 

presentation  of  fraudulent,  to  public  officers,  felony 1878 

jUknowledgment. 

conveyance  without  not  to  be  recorded 1S62 

false  certification  of    885 

effect  of  forging  certificate  of    298 

recording  conveyance  without,  misdemeanor   1862 

forging  certificate  of   293 

falsely  certifying,  by  officer   886 

Acquittal. 

when  foreign  a  defense   , , , .  S3 

bar  to  indictment  for  another  degree 38 

or  of  attempt  to  convict 32 

See  Dueling. 

Acrobatic  Ezhibitiona. 

miut  use  net  for 8M 
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BBCnOM 

Act  or  Omisraon. 

effect  of,  when  begun  after  penal  law  took  effect 22 

constituting  a  crime    2 

justifiable  when  done  in  defense  of  self  or  another 42 

prohibited  acts    29 

not  expressly  forbidden,  how  punished 43,  720 

committed   out   of   State 1930,  1933 

punishable  in  different  ways   1938 

punishable  under  foreign  law   28 

contempt  of  court    801 

when  omission  to  perform  not  punishable   36 

See  Aiding  and  Abetting. 

Action. 

institution  of  civil,  without  consent 1785 

person  injured  by  convict  may  bring,  for  damages 643 

malicious,  serving  of  civil  process  on  holy  day 2150 

Adulteration. 

of  food,  etc.,  for  sale,  etc   1748,  1741 

See  Apothecary;   Pood;  Milk;  Public  Health. 
Adultery. 

defined 100 

is    a    misdemeanor     101 

punishment 1 02 

conviction  cannot  be  ihad  on  unsupported  testimony 103 

Advertising. 

relating  to  certain  diseases  prohibited 1142a 

to  procure  divorces 120 

affixing  adTcrtisemeiit  to  property  of  another 121 

inserting  unauthorized  advertisement  in  newspapers  and  magazines.  12? 

as  agent  of  vessel  to  sell  passage  tickets 1563 

as  attorney  at  law  when  not  licensed  to  practice 270 

as  to  securities 952 

to  sell  real  estate  by  prizes  or  rewards 421 

false  and  misleading  advertisements  421 

counterfeit  money  and  stamps  895 

misrepresentation  of  circulation  of  newspaper  to  procure  ■. . . .  946 

lotteries 1374,  1375 

to  insure  lottery  tickets  . . . : 1379 

Age. 

evidence  as  to,  of  child 817 

Acenti. 

agents  must  file  statement  of  agency 140 

duty  and  fees  of  county  clerk  to  keep  register  of H2 

failure  to  make  and  file  statement,  a  misdemeanor 141 

Relief  of  principal  from  liability  for  future  acts  of  agent 143 

larceny  by   1290 

of  society  for  prevention  of  cruelty  to  animals,  powers  and  duties  of     19S 

carrying  on  or  conducting  business  as   14&-14S 

corrupt  influencing  of   439 

Agricultural  Law. 

violations  of    1711 

AKticnltural  Society. 

racing  animaU  upon  grounds  of,  whsB  not  wuuiintmaM lOM 
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Indbx  to  Pbnai,  Law. 
'  SEonDif 

IkiSiDg  and  Abetting. 

Grime  from  without  the  State  1930 

person,  in  commisaion  of  crime  is  a  principal 8 

commission  of  suicide,  effect  of 2304 

attempt  to  commit  suicide    230S 

forcible  entry,  etc 2034 

See  Aot  or  OmistioH. 

Ail  Gnn. 

discharging  in  public  place  1906 

Alms. 

maiming  one's  self  to  obtain 1403 

Ambassadors. 

of  foreign  gorernmento  not  criminally  puniiiliable  in  this  State 26 

Ambulance. 

used  for  transportation  of  sick,  obstructing  passage  of 175S 

American  Society  for  Prevention  of  Cruelty  to  Animals. 

abandoned  animals  may  be  destroyed  by 186 

When  fines  may  be  paid  to 196,     491 

Amusements. 

attendance  of  children  at  places  of   484 

denial  of  admission  to  places  of 614,  515 

See  Indecency. 
Anarchy. 

advocacy  of  criminal  161 

assemblages  of  anarchists    162 

criminal,   defined   160 

leaving  State  with  intent  to  elude  provisions  relating  to 165 

liability  of  editors  and  others. 164 

permitting  premises  to  be  used  for  assemblages  of  anarchists 165 

witness    privilege   166 

Animals. 

abandonment  of  disabled    186 

"  animal  "   defined    180 

carrying,  in  a  cruel  manner 189 

cows,  keeping  in  unhealthy  places  and  feeding  them  with  food  pro- 
ducing  unwholesome   milk ■  192 

"  cruelty  "  defined 180 

dangerous,  on  highways 1425 

driving  on  sidepath  or  sidewalk 1907,  1908 

disposition  of,  or  implements  used  in  fights  among 184 

failure  to  provide  proper  food  and  driiik  to  impounded  animal 187 

fights  instigating  between  birds  and 182 

fines  and  penalties  to  whom  paid 196 

horses,  selling  disabled 188a 

keeping  a  place  where,  are  fought 181 

killing 1425 

leaving  State  to  elude  provisions  relating  to 195 

mischievous,  causing  death  of  human  being 1052 

officer  may  take  possession  of,  or  implements  used  in  fights  among. .  183 
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Awiinal*     rrtntiimrrl  BEonON 

orerdriTing,  torturing  and  injuring    186 

pedigree,  false  of 833 

poisoning  or  attempting  to  poison WO 

racing  near  a  courthouse  1080 

for  stake 987 

running  horses  on  highway  194 

■cientific  experiments  with    186 

•elling  or  offering  to  sell  or  exposing  diseased 188 

sustenance,  failure  to  provide  proper  185 

"torture"  defined, 180 

transporting  animals  for  more  than  twenty-four  consecutive  hours 

without  unloading 193 

trapping 1425 

throwing  suhstance  injurious  to  animals  in  public  place 101 

on  roads 14^4 

wounding 1425 

Apartment  Houses.  See  Extortion  and  Threats. 

Apothecary. 

omitting  to  label  drugs,  or.  labeling  them  wrongly 1742 

selling  poison  without  labeling  and  recording  sale 1743 

application  of  section  1742 ■. 1742 

violation  of  public  health  law  relative  to  pharmacy 1744 

regulations  as  to  prescriptions  of  opium  and  morphine 1745 

sale,  etc.,  of  cocaine  or  eucaine 1746 

careless  distribution  of  medicines,  drugs  or  chemicals 1747 

adulterating  drugs,  etc 1748 

adulterating  natural  fruit  juices 1749 

disposing  of  tainted  medicines,  etc 1750 

Appointment. 

procured  by  bribery 1834 

Appraiser. 

bribing  of  371,  2320 

Apprentices.  > 

lawful  correction  allowed 246 

taking  without  consent  of  guardian 493 

provisions  of  law  relating  to,  not  affected  by  penal  law  unless  in- 
consibtent 39 

Aimory. 

introducing  spirituous  or  malt  liquor  into 1485 

Arrest 

making  of,  without  lawful  authority 1846,  1848 

delay  in  bringing  prisoner  before  magistrate  after 1844 

refusing  to  aid  officer 1848 

refusing  to  make 1849 

conspiracy  to  procure 580 

breach  of  peace  on  Sunday 2148 

of  dead  body ,- 2219 

of  persons  about  to  engage  in  prize  fight 1715 

unlawful  and  malicious 854 


Arsenal. 

offenses  relating  to 1483 

introduction  of  liquor  into I486 
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SEOTIOIT 

Arson. 

agreement  to  eommit 583 

"  building  "   defined    220 

"  burning  "  of  contiguous  building 226 

first  degree   221 

second  degree 222 

third  degree   223 

contiguous  buildings    226 

"  dwelling-house  "  defined 220 

"  inhabited  building  "  defined 220 

intent  to  destroy  building  essential 225 

killing  of  person  in  committing,  in  first  degree 1044 

"  night-time  "   defined    220 

ownership   of  building 227 

punishment 224 

of  vessel  or  cargo 1506 

of  property  insured 1201 

setting  fire  to  growing  crops 1421 

Art. 

wilful  injury  to  work  of , 1427 

Ananlt. 

first  degree,  defined 240 

punishment 841 

second  degree 242 

punibihment 24* 

third  degree   244 

punishment 245 

force,  when  use  of  not  unlawful 246 

oonviction  for,  on  indictment  for  maiming 1404 

AMembUtgea. 

anarchistic 162,     163 

disturbing  lawful  1470 

disturbing  religious 2071 

peaceful,  of  tradesmen,  mechanics,  etc.,  to  fix  wages e82 

"  unlawful "  defined 2092 

Auessment. 

false  statement  in  relation  to 2321 

political 767 

Asaeasoi. 

acceptance  of  bribes  by 374 

Attachment. 

of  dead  body  of  human  being  is  misdemeanor 2219 

Attempt  to  Commit  Crime. 

defined 2 

may  oonviot  of,  though  crime  consummated 260 

punishment ggl 

one  crime,  committed  another ggg 

when  conviction  for,  proper giO 

when  indictment  for,  or  trial  barred 32 

by  fradulent  use  of  voting  machine (Hj  754 

to  compel  adjournment  of  legislature 132g 

to  compel  either  house  of  legislature  to  perform  or  omit  any  of- 
ficial act  1324 
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Attempt  to  Commit  Crime — Continued.  SBonow 

to  escape  from  state  prison 1896 

to  commit  suicide    2302 

to  commit  extortion  8S7 

Attornbt-Genebal. 

when  may  allow  name  to  be  used  as  attorney 27T 

Attorneys. 

advertising  to  procure  divorces 120 

buying  demands  on  which  to  bring  an  action 274,  27S 

application  of  §  274,  where  party  prosecutes  in  person  or  by  a  cor- 
poration      276 

defense  of  criminal  prosecutions  carried  on  by  their  partners,   or 

formerly  by  themselves,  forbidden 278 

may   defend    themselves 270 

misconduct   by    273 

none  but,  to  practice  in  cities 271,  272,  1876 

practicing  or  appearing  as,  without  being  admitted  and  registered. .  270 

use  of,  name  by  another 277 

larceny  by    1290 

opposing  prosecution  carried  on  by  partner 27S 

for  prosecution,  afterward  aiding  defense 278 

may  defend  themselves  always 279 

sending  threatening  letter  to  grand  jury 860 

levyinsr  demands  for  suit 274 

advertising  to  procure  divorces 120 

corporation  not  to  appear  a» 280 

AtJCTIONEEB  AND   AtTCTIOKS. 

forfeits  license  by  selling,  etc.,  at  mock  auction 94* 

Audit. 

false,  of  claims  by  public  officer 1863 

receipt  of  money  for 1864 

what  amounts  to  conversion  on  1864 

presenting  false  claim  for   1872 

Automobiles. 

defacing  idenitiflcation  mark 436a 

malicious  injury  to (11a)    1425 

unauthorized  use  of 1293a 

on  ferry  boats 872 

B. 

Badges. 

unauthorized  wearing  of  certain  orders 2240 

Ball  Dodger. 

game  prohibited 1756a 

Ballots.     See  Elective  Franchise. 

Banking. 

abstraction  or  misappropriation  of  money,    funds  or  property 309 

agrent  or  officer  of,   corporation  making  guaranty  or  indorsement,   etc. 293 

banking  department,  misconduct  by  ofiicer  of ', sqo 

bonk  notes,    excessive  circulation 292 

forgery   of    884,  S8I7 

Bale   or  hypothecation   of,    by   ofBcer 291 

bankB    and    bankers,    misconduct    of 298 

commissions,   bank  officers  asking  or  receiving  from  persons  procuring  loans 

or  making  overdrafts    294 

credit,   misapplication  of  306 

deposits,    receiving  in  Insolvent  bank   2($ 
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Banking — Continued.  section 

dies  and  plates  of  extinct  State  bank 301 

directors  of  moneyed  corporations,  misconduct  by 290,  297 

discount,  unlawful  of  bills  of  foreign  banks 299 

employees  of  banking  corporations,  misconduct  by 290 

false  statements  or  rumors  as  to  banking  institutions 303 

falsification  of  books  or  reports  by  officers  or  agents 304 

foreign  banks,  unlawful  discount  of  bills 299 

fraudulent  transfer  of  deposits 1864 

gratuities,    bank    officers   asking    or    receiving,    from    persona    pro- 
curing loans  or  overdrawing  account 294 

guaranty  or  indorsement,  officer  or  agent  making  beyond  legal  limit.  293 

investments,  unlawful  by  officers  of  savings  banks 296 

overdraft,  bank   officer  asking  or  receiving  commission,  etc.,  from 

person  making    294 

misappropriation  of  money,  funds  or  property 305 

misconduct  by  banks  anu  bankers 298 

by  directors  of  moneyed  corporations  297 

by  officers  of  banking  department 300 

of  officers,  directors,  trustees,  or  employees  of  banking  cor. 

porations 290,  305 

receiving  deposits  in  insolvent  bank  295 

sale  or  hypothecation  of  bank  notes  by  officer 291 

unauthorized  use  of  the  term  "  bank  " 302 

unlawful  discount  of  bills  of  foreign  banks 299 

unlawful  investments  by  officers  of  savings  banks 296 

using  dies  and  plates  of  extinct  State  bank 301 

Banking  Department. 

misconduct  by  officers  at 300 

Bargain. 

corrupt,  for  appointment 1882 

Barratry. 

common  defined   S20 

is  a  misdemeanor 321 

proof  required  to  convict 322 

interest  no  defense  ix)  prosecution 323 

Baseball. 

on  Sunday   214S 

Bastard. 

concealing  still-birth  of 1943 

laws  relating  to,  unchanged 39 

neglect  of  overseer  to  provide  for 1843 

Bathing. 

regulations  regarding   831 

Bawdy-Honse.    See  Disorderly-Bouse. 

Benevolent  Corporation.    See  Corporations. 

Bicycle. 

driving  outside  path  or  wheelway 1907,  1908 

regulation  of  races 1610 

riding  on  sidewalk  or  footpath 1909 

Bigamy. 

definition  and  punishment 340 

exceptions  to  section  340 341 

indictment  for,  in  what  county 342 

place  of  trial 342 

punishment  of  consort 343 
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BiUboard.                                                                                                    section 
display  of  lewd  and  indecent  posters,  etc 1141a 

Bujjabd  Rooms. 

booths  prohibited  S"5 

Bnxs  OF  Lading,  Receipts  and  Vouchees. 

bill  of  lading  or  receipt  issued  by  warehouseman  must  be  canceled 

on  redelivery  of  the  property 365 

delivery  of  false  bill  of  lading  to  canal  collector '. 460 

destruction,  of  wrecked  property 150fl 

duplicate  receipts  must  be  marked  "  duplicate  " 363 

prroneous  bills  of  lading  or  receipts,  issued  in  good  faith,  excepted.  .  362 

false  OT  fraudulent    1508 

fictitious  bills  of  lading,  receipts  and  vouchers 360 

offenses  by  pipe-line  corporations 361 

penalty  for  failure  to  issue  bill  of  lading 367 

property  demanded  by  process  of  law 366 

selling,  hypothecating  or  pledging  property  received  for  transpor- 
tation or  storage 364 

See  Wegotiaile  Instruments. 

BiRD.S. 

killing,  wounding,  trapping,  fighting,  etc 1425,  181,     182 

Blackmail. 

defined,  how  punished 856 

written  threats    551 

attempts  to  extort  money  or  property  by  verbal  threats 857 

unlawful  threat  referring  to  act  of  third  person 858 

See  Extortion  and  Threats. 
Body  Stealing. 

defined  and  how  punished 2216-221S 

See  Dead  Body. 
Bond. 

in  libel  cases   1346 

upon  arrest  of  person  about  to  engage  in  prize  fighting 1715 

upon  arrest  of  person  endangering  morals  of  child 494 

Book-making.     See  Gaming. 

Books  and  Papers. 

liability    of    editors 1344 

in    public    library 1427,  1423 

of  public  officer,  rights  of  his  successor 1836 

witness  refusing  to  produce 1330 

to  be  detained  by  court,  when 1630 

altering  or  destroying  evidence 810-812,  2442 

See  Public  Records. 
Bottles. 

refilling,  stamped  soda  water,  etc 235.5 

keeping  with  intent  to  use 2356 

search   warrant   for 2357 

Bribery  and  Corruption. 

acceptance  of  bribe  by  juror  or  person  authorized  to  hear  or  de- 
termine      374 

by   officer 372 

arbitrator  promising  verdict  373 

bribery  of  certain  public  officers 378 

of  executive  officer  asking  or  receiving  bribe 1822,  1823 

of  a  judicial  officer 371 

of  labor  representatives    380 
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Bribery  and  Cormptlon — Continued.  aacnoiT 

member  of  common  council   372 

member  of  legislature 1327,  1328 

of  witnesses 379,  2440 

eanal    officer    accepting   bribe   to   allow   water    to    be    drawn   from 

canal   465 

embracery 376 

embraceor  procuring  trial  juror  to  take  gain  or  profit 377 

jurors,  definition  of 370 

accepting  bribes 374 

promising  a  verdict 373 

liability  of  trial,  for  taking  gift  of  gratuity 375 

liability  of  embraceor  procuring  trial,  to  take  gain  or  profit . . ,  377 

offender  in,  a  competent  witness 381 

officer,  accepting  bribe    372 

referee  promising  a  verdict 373 

reward,  receiving  for  doing  act  1828 

or  omitting  or  deferring  duty 1829 

trial  juror,  liability  •  for  taking  gift  or  gratuity 375 

liability  of  embraceor  procuring,  to  take  gain  or  profit 377 

witness,  offender  is  a  competent 381 

See  Appointment ;  Elective  Franchise. 

Bridge. 

malicious   injury   to    1423 

lights   on   swing    1504 

guardpost  on  railroad 1688 

Broker. 

delivery  to  customers  of  memoranda  of  transactions 957 

false  statements  or  advertisements   953 

fictitious  transactions 951 

hypothecation  of  customers'  securities  956 

manipulation  of  prices   953 

trading  sgainst  customers'  orders   954 

transactions  by  after  insolvency  955 

Backet  Shops. 

acts  prohibited,  and  penalty  for  violation 390 

corporations:   additional  penalty  for  second  offense 393 

definition 394 

exhibiting  quotations  and  penalty  for  violation 391 

statements,  written  to  be  furnished 392 

presumption  on  failure  to  furnish 392 

witnesses 395 

not  excused  from  testifying  395 

Building. 

letting  for  lottery  purposes  1381 

allowing  use  of,  for  public  nuisance 1533 

burning  of 221-223 

intent  to  destroy,  necessary  225 

contiguous,  burning  of 226 

term  defined 220,  400,  401 

neglect  to  complete  floors  in 1277 

inhabited,  defined 220 

ownership  necessary  to  constitute  crime  of  arson 227 

unlawful  entering,  with  intent  to  commit  crime 405 

injury,  or  attempt  to  injure  by  gunpowder,  etc 1420,  1895 

neglect  to  complete  or  plank  floors  of  buildings  in  cities 1277 

Burglar's  Tools. 

possession  of 408 
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Bnrgluy.  section 

"  break  "  defined 400 

"  building  "  defined 400 

unlawfully  entering  with  intent  to  commit  felony 405 

burglar's  instruments,  posBession  of  408 

carrying  of  by  tramps 2371 

"  dwelling  house  "  defined 400 

when  deemed  separate   401 

"  enter  "  defined    400 

fir«t  degree  402 

punisihment  not  less  than  10  years 407 

second  degree 403 

punishment  not  exceeding  10  years  407 

third  degree 404 

pimishment  not  exceeding  five  years  407 

pimishment  for  separate  crime  committed  in  building  by  burglar. .  406 

Burial.    See  Sepulture. 

Bushel. 

requiring  more  than  legal  weight  for 2410 

Business  and  Trade. 

advertisements,  untrue  and  misleading 421 

agricultural  products  sale  on  commission 433 

"  article  of  merchandise  "  defined 420 

business,  conducting  under  an  assumed  name 440 

concealing  foreign  matter  in  meroliandise 434 

corrupting  influence  of  agents,  emplojees  or  servants 439 

defacing  identification  mark  on  motor  vehicles 436a 

discriminations  by  exchanges   or  members 444 

dramatic  composition,  producing  unpublished,  etc.,  without  con- 
sent of  owner 441 

false  labels 435 

false  marks,  using  as  to  manufacture 436 

grain,  illegal  charges  for  elevating,  etc 432 

half -wine,  not  labeled,  penalty  for  selling 437 

manufacture  and  sale  of  mattresses 444 

manufacture,  using  false  marks  as  to   436 

marking  articles  made  of  gold 431 

articles  made  of  linen   430 

metal   placed    on    leather   or   other   substances,    coin    or    coin 

silver 427 

metal  placed  on  leather  or  other  substances,  sterling  or  sterling 

silver  42(5 

soldered  metal  coin  or  coin  silver  425 

soldered  metal  sterling  or  sterling  silver   424 

watch  cases  coin  or  coin  silver 429 

watch  eases  sterling  or  sterling  silver   428 

merchandise,   concealing   foreign  matter  in    434 

name,  conducting  business  under  assumed  440 

penalty  for  gelling  half-wine  not  labeled  437 

producing  unpublished,  undedicated  or  copyrighted  opera  or  drama- 
tic composition,  without  consent  of  owner  441 

provisions  when  property  is  purchased  on  credit  by  aid  of  written 

statement  of  purchaser's  ability  to  pay 442 

sale  of  agricultural  products  on  commission 433 

selling  silverware  marked  coin  or  coin  silver  423 

■kimmed  milk  438 

tickets  of  People's  Institute  not  transferable 443 

i;!itrue  and  misleading  advertisements 421 

contracts  for  use  of  streets  for  hack  stands 444 

See  Advertising;  Agewts, 
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C. 

Cahals.  BECTnow 

burials  on  canal  lands 2221 

canal  officer  accepting  bribe  to  allow  crater  to  be  drawn  from  canals  466 

canal  officer  concealing  frauds  upon  the  revenue 462 

delivering  false  bill  of  lading  to  canal  collector 460 

drawing  water  from  canals 464 

obstruction  of  navigation  on 1530 

trespasses  on  canal  lands 466 

wei<!;liTnaster  making  false  entry  of  wei<?ht  of  canal  boat 461 

wilful    injuries    to. 463 

See  Bills  of  Lading,  etc. 
f'APiTAL  Stock. 

frauds   in    increasing,   etc 660,     661 

Carrieh. 

refii'^ins   to   carrv   passenger 513 

must  observe  civil  rights. 514 

Casks. 

stamping   false    tare   on , , 2416 

Cattlk. 

driving  upon   sidewalks lOOV,   1908 

CiarETERY. 

ri vil  rights  applied  to .'il  4 

injuring,  trapping,  etc.,  of  certain  animals  in 1425 

injury  to  monaments,  trees,  etc.,  in 1427 

Certificate. 

procuring  fraudulent,  in  order  to  vote 777 

presenting  fraudulent,  to  registry  board 778 

false,  of  record  of  conveyance 1860 

false,  by  public  officer 1861 

false  statement  in  application  for  employment 1275 

of  acknowledgment,  etc.,  forgery  of 884 

of  public  indebtedness,  forgery  of 884 

of  stock,  bonds,  etc.,  of  corporation,  forgery  of 884 

false,  of  execution  of  instrument  is  forgery,  when 885 

Certiokaei. 

imprisoning  person  discharged  on  writ  of 1788 

concealing  person  with  intent  to  elude  writ  of 1789 

Challenge. 

accepting,   to   prize   fight 1710 

defined  730,  1711 

attempt  to  induce 733 

See  Dueling. 

Charitable  Cobpoeations.     See  Corporations. 

Chattel  Mortgage. 

secreting,  selling  property  covered  by 940 

CHAtrFFEtTE. 

when  use  of  automobile  by,  without  consent  of  owner,  is  larceny.  .1293a 
See  Automobiles. 
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Cheats  and  False  Peesonation.  section 

definition,  punishment  of  and  provisions  regarding 928,  943 

Check. 

obtaining  money  by  fraudulent 1292a 

Chemicals. 

careless  distribution  of   1747 

Childeen. 

abandonment  of • 480 

of  child  under  fourteen  years 481 

age  of,  how  determined  in  legal  proceedings 817 

apprentice,  taken  without  consent  of  guardian 493 

arrest  of,  by  certain  officers 490,  491 

certain  employment  of,  prohibited 485 

children's  courts    487 

concealing  birth  of  a  child 492,  2461 

drugs,  administering  to  procure  miscarriage 1050 

duty  of  officers 490 

endangering  life  or  health  of  child 483 

endangering  morals  of  child 494 

feeble-minded  delinquents,  commitment 4& 

felony  committed  by,  under  sixteen  years  to  be  tried  as  for  misde- 
meanor      218fi 

fines  to  be  paid  to  society  for  prevention  of  cruelty  to  children.  .  . .  491 

fiirnishinsr  minors  in  reformatories  with  tobacco  prohibited 48!1 

heirs,  production  of  pretended 922 

killing  of  unborn  quick  child  by  injury  to  mother 1050 

marriage  of,  under  age  of  legal  consent 1450, 

motion  picture  films,  employment  in  making 485 

permitting,  to  attend  certain  resorts 484 

presumption  of  responsibility 816 

prohibited  acts ;   destitute  children 486 

sending  messenger  boys  to  certain  places 488 

substituting  one  child  for  another 923 

unlawfully  omitting  to  provide  for 4R2 

See  Abduction;  Abortion;  Evidence;  Homicide;  Kidnapping;  Rape;  SentencL. 


Chukch. 

injury  to  property  in 14S0 


Civil  Rights. 

civil  remedies  and,  not  affected  by  penal  law 23-24 

consequence  of  sentence  to  imprisonment  for  life 511 

diacrimitiation  against  person  or  clafis  in  price  for  admission. ..     516 

diacrimination  against  United  States  uniform 517 

firearms,  unless  a  citizen  of  united  States  not  entitled  to  carry. .   18S7 

forfeiture  of  office  and  suspension  of  civil  rights 510 

forfeiture  of  property  on  conviction  abolished 512 

innkeepers  and  carriers  refusing  to  receive  guests  and  passengers. ...     513 

protecting  civil  and  public  rights 23,     614 

return  of  photographs  of  prisoners  after  unsuccessful  prosecution  of 
criminal  action   516 


Claiics. 

presentation  of  false  and  fraudulent 1202,  1872 

corruption   in   obtaining,   for  collection 1853 

false  auditing  and  paying 1863,  1864 

when  attorney  may  receive 275 
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SECTION 

Qerk. 

misappropriating  funds  or  returning  false  accounts 1865 

embezzlement  by   1290 

of  courts  changing  records,  etc 1838 

id.,  receiving  bribes,  etc 1839 

disclosing  depositions,  etc 1781 

disclosing  fact  of  indictment 1782 

neglect  of  town  clerk 1859 

Cocaine. 

sale,  etc.,  of 1746 

Cock  Fighting. 

laws  affecting   181,     182 

Coin. 

forgery  of  foreign 887 

uttering  of  false 881 

possession  of  counterfeit,  when  criminal 894 

advertising  sale  of  counterfeit  coin 895 

Coin  Receptacle. 

fraudulently  operating  1293o 

Communication. 

letter,  opening  or  publishing SA3 

sending  of,  when  deemed  eompleta 650 

sending  threatening    551 

private  paper,  opening  or  publishing 653 

privileged,  defined   1350 

sending  threatening  letters 551 

telegram,  opening  or  publishing 553 

telegraphic  or  telephonic  messag»a,  divulging  content* 6i2 

Complaint. 

when  sending  a  misdemeanor 551 

Compounding  Crime. 

conviction  of  primary  offender  not  necessary 571 

character  of  proof  necessary  on  trial  for 571 

punishment  for 570 

Concert  Saloon. 

child  under  sixteen  frequenting 484 

Ooupiracy. 

conspiracies  against  peace  of  State,  by  persons  out  of  State 581 

definition  and  punishment 680,  682 

overt  act,  when  necessary 683 

combinations   to   "  strike  " 582 

to  resist  execution  of  process 1787 

farmers',  gardeners'  and  dairymen's  associations 582 

between  creditors  and  insolvent  debtor 1173 

endangering  of  life  or  valuable  property  by  refusal  to  labor 1910 

military  or  naval  property,  to  damage 1436 

Constable. 

mutilation,  etc.,  of  records  by 1838 

conversion  of  money  or  property  by 1838 

receiving  reward  to  permit  escape,  etc 1839 

executing  search  warrant  with  undue  severity 1847 

buying  demands  for  suit 1852 

obtaining  bills  for  collection  by  corruption 1853 

neglect  to  return  name  of 1859 

Contagious  Disease. 

exposing  self  or  another  to 1756 

oale  of  animal  having 188 
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Contempt  of  Covrt. 

criminal,  acts  which  constitute flOO 

indictment  for,  when  not  barred 802 

upon    conviction   under,    previouB    punishment    must   be    con- 
sidered      602 

punishment  for 38,  dOl,  1938 

Conversion. 

of  merchandise  fumisthed  for  personal,  trade  or  business  uses 1310 

of  trust  funds  by  collector,  committee,  etc. 1302 

Coareyance. 

taking,  of  lands  in  suit 2031 

of  pretended  titles 2032 

falsely  c«rtifying  record  of,  felony , 1860 

recording  without  acknowledgment 1862 

See  Acknowledgment. 

Oonyict 

commimication  with,  prohibited 1691 

destitute  child  of 480 

importing  foreign   641,     642 

female  to  ibe  sent  to  penitentiary,  when 2187 

persons  under  age  less  than  tlu-ee  years'  sentence 2186 

male,  between  sixteen  and  thirty 218S 

may  be  removed  from  one  prison  to  another,  when 2180 

under  protection  of  law 640 

injury  to,  how  punished 640 

sentenced  to  house  of  refuge  or  reformatory  does  not  lose  right  to 

vote 644 

as  witness    2444 

person  injured  by,  deemed  creditor  of 643 

action  for  damages 643 

unlawfully  dealing  in,  made  goods 620 


Conviction. 

must  precede  punishment  31 

defendant  may  be  convicted  of  lesser  crime  or  attempt 610 

for  crime,  how  regulated 41 

in  abduction    71 

adultery 103 

compulsory  Tnarriage   533 

for  selling  right  to  official  powers,  effect  of 1833,  1834 

of  member  of  legislature,  when  forfeits 1331 

proof  required  to  convict  of  barratry 322 

for  rape,  of  defendant  under  fourteen 2012 

false  weights  and  measures  destroyed  after,  of  offender 2415 

for  attempt  to  commit  crime,  where  crime  oonsummatad 26U 

for   several   offenses 2190 

for  felony,  of  person  under  sentence  for  felony,  term  when  to  begin.  2190 

works  no  forfeiture  of  property 612 

may  be  proved  on  cross-examination 2444 

bar  to  prosecution 1938 

foreign,  when  a  defense 33 

See  OoiwicU. 


ConTict-Ma/de  Good*. 

vnUwful  dealing  in 
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Convicts.  section. 

creditor  of    643 

foreign,  importing 641 

master  of  vessel  bringing   643 

protection  of   640 

voting 644 

See  Conviction. 
Coroner. 

mutilation,  etc.,  of  records  by   . . . .' 1838 

conversion  of  money  or  property  by,  is  a  felony 1838 

corruptly  receiving  reward,  to  connive  at  escape  of  prisoner. .  1839 

may  authorize  dissection  of  body  2213 

wrecked  property  to  be  delivered  to,  or  sheriff    2480 

Corporations. 

acting  for  foreign,  not  authorized  to  do  business  in   this   State.  .  663 

bogus  banking,  issuing  evidence  of  debt   937 

"  company "    when    includes    1560 

falsely    indicating    person    as    corporate    officer    in    forged    instru- 
ment    882 

falsification  or  destruction  of  accounts   889 

frauds  in  the  organization  of  660 

in   procuring  organization   of    661 

fraudulent  issue  of  stocks  and  bonds   662 

libel  of   , 1340 

misconduct   at   corporate  elections    6G8 

of  directors,  officers,  agents  and  employees  of  665 

of  officers  and  agents  of  pipe-line   669 

of  officers  and  directors  of  stock   664 

misconduct  of  officers  and  directors  of  life  or  casualty  insur- 
ance corporations,  orders,  or  associations   670 

officer  of,  selling  fraudulent  .shares  in    SOO 

presumption  of  knowledge  of  corporate  condition  and  business 

and  of  assent  thereto  by  directors  667 

punishment  of    1931,  19.'52 

unlawful  iise  of  certain  titles   in   connection  with   corporate  nanie 

666,  !)4S 

unlawful  use  of  name  of  benevolent,  etc 948 

not  to  practice  lav/   280 

See  Banking;  Broker;  Bucket  Shops;  Insurance;  Labor. 

Corpus  Delicti. 

proof  of,  in  homicide    1041 

Counterfeit. 

of    trade-marks    2353,  2354 

coin,  making  of    (1)  887 

possession   of    894 

plates,   making   of    . (3)  887 

possession  of,  with  intent  to  use,  how  punished   (3)  887 

advertising  sale  of,  money  and  stamps   895 

See  Coin. 
County  Clerks. 

registry  of  agents  by 142 

omission  to  publis^h  statements  required  by  law 1869 

neglect  of,  to  make  transcripts  or  making  false  certificates 1874 

CouNTsr  Jail. 

misdemeanors  punishable  by  imprisonment  in,  when 1937 

iprisoners  sentenced  for  leas  than  one  year  to  be  confined  in 2181 

sentence  of  one  year  may  be  to 2182 

of  person  not  punishable  by  imprisonment  in  state  prison 2196 
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BKCnOK 

Comity  TTeAinier. 

misappropriation  of  funds,  etc.,  bj 1847 

to  receive  part  of  fine  imposed  on  trustees  for  lar«eny 1S02 

Cows. 

keeping  in  unhealthy  places,  etc 198 

Crime. 

definition  of Z 

manner  of  prosecution,  etc.,  regulated  by  criminal  cods 41 

punishment  for,  generally Z 

jury  to  find  degree  of,  on  conviction 30 

general  rule  of  construction  of  penal  statute 21 

persons  punishable  criminally ; 1930 

committed  out  of  State 1933 

punishabla  in  different  ways 1038 

See  Act  or  Omission;  Children;  Oonviotion. 

Crime  against  Legislative  Power. 

what  constitutes   1320-1331 

Crima  against  Nature. 

acts  which   constitute 690 

penetration,   what   sufficient 691 

punishment  not  to  exceed  twenty  years 690 

Crime  against  Public  Peace. 

what  constitutes    710,  711,  U70,  1710-1712,  1787,  2090-20«S 

Crimes  against  Revenue  and  Property  o/  tXe  State. 

enumerated  and  defined 460-465,  949,  1865-1870 

Criminally  Receiving  Stolen  Property. 

indictment  for   1309 

how  punished   1308 

if  defendant  is  principal  in  the  larceny,  cannot  be  convicted  of 130B 

Crops. 

crimes  affecting    1421,  1425,  142« 

Cycle. 

throwing  eub&'tanoe  on  highway  to  injure 1434 


Dariymenu 

associations,  contracts  and  combinations,  not  conspiracies 582 

Dam. 

malicious  injury  to 1423 

Dangerous  Weapon.    See  Weapon. 

Dead  Body. 

attempting  sexual  intercourse  with 690 

concealing,  of  child   492,  1 94,3 

See  Sepulture;  Sodomy. 
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■nmoK 
VMth. 

•et  puniihiaMe  by 3 

duress  of   668 

treason  punishable  bj 2382 

penalty  of,  when  imposed. 104S 

caused  by  negligence 1052 

concealing,  of  child 492 

civil,  defined   511 

See  Dead  Body. 
Defense. 

foreign  conviction  or  acquittal   when  a 33 

morbid  criminal  propensity  no 34 

act  done  in  self,  justifiable „ 42 

interest  no,  in  barratry 323 

intoxication,  when  not  a    1220 

consent  to  kidnapping,  when  is 1252 

claim  of  title  in  lareen  t   1306 

intent  to  restore  stolen  pr  jperty  1307 

recovery  of  person  maim&d   1404 

in  prosecution  for  labor  on  Sunday 2144 

Definitions.     See   Words  and  Phrcue*. 

Degree. 

of  ci.'me,  how  determined 30 

of  wht.t   degree  prisoner  may  K   oonvioted 610 

Delay. 

in  examining  prisomT 1844 

Deposition. 

making  a  false   1620 

when  deemed  complete  '. 1625 

disclosure  of , 1780,  1781 

Director.     See  Banking;  Corporation. 

Diecrimination. 

Against  person  or  class  in  price  for  admission 615 

l«ainst  United  States  uniform  .  ,  617 

and  rebates  by  life  insurance  companies Utl 

against  members  of  National  Guard  1481 

Ditguisei. 

allowing   masquerades  to  be  held  in  places  of  public  resort 711 

disguised   and   masked   persons ;    masquerades 710 

leaving    State  with  intent  to  elude  provisions  of  this  article 719 

witnesses'   privilege    718 

Disorderly  Conduct. 

eavesdropping 721 

on  public  conveyances    720 

disturbing  legislature  while  in  session 1321 

Disorderly  House. 

keeping  of,  a  misdemeanor   1146 

defined (9)S 

office  kept  for  unlawful  sale  of  passage  tickets 166T 
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Maofdarly  Panwu. 

laws  lelatiog  to,  how  far  aflectod'  by  penal  law 3* 

Dtoqnaliflcation. 

of  public  officer  convicted  of  bribery  1823 

•elling  official  rights,  works   1833 

of  members  of  legislature  convicted  of  bribery 1331 

of  officer  allowing  escape    1897 

of  person  convicted  of  dueling,  when 731 

of  auctioneer  convicted  of  selUng,  etc.,  at  mock  auctions,  when 943 

DiBiection.      See  Sepulture. 

Diatrict  Attorney. 

must  receive  notice  of  committal  of  witness  in  case  of  perjury  ....  1628 

may  allow  his  name  to  be  used   277 

must  not  disclose  finding  of  indictment 1782 

exhuming  dead  body  under  direction  of  2213 

to  destroy  obacene  articles  and  literature 1 144 

duty  of,  regarding  property  offered  for  disposal  by  lottery 1380 

notice  to,  of  application  for  remission  of  fine  by  trustees,  etc 1302 

false  weights  and  measures  to  be  delivered  to,  when 2414 

must  destroy  after  conviction    2416 

partner  of,  not  to  aid  defense,  when  278 

must  not  aid  in  defense  of  prosecution  formerly  carried  on  by  him.  278 

delivery  of  gambling  instruments  to 918 

prosecution  of  trial  jurors  in  New  York  county  for  misoondttct. .. .  123S 

Dittnibanc*. 

of  legislature 1321 

of  religious  meetings  2070,  2071 

of  funerals 2220 

of  lawful  meetings 1470 

Divorce. 

advertising  to   procure    120 

Dog  Fighting. 

laws    relating   to    181,  182 


Draft. 

obtaining  money  by  fraudulent  1292a 

on  bank  not  in  existence,  or  using  false  937,    9^ 


Dredges. 

use  of  certain,  for  oysters 1651 

Drugs. 

omitting  to  label  drugs,  or  labeling  them  wrongly 1748 

adlifteration  of  1748 

careless   distribution   of   1747 

killing  unborn  quick  child  by  administering 1050 

drugging  person,  with  malicious  intent 1488 

See  JLhortion;  Apothecary;  Medioine;  PoUon. 
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■Eonov 
DtteUng. 

abetter  or  challenger,  how  punished 732 

acquittal,  when  former,  in  another  State  a  bar 736 

challenge  defined 730 

attempts  to  induce  a      733 

challenger  or  abetter,  how  punished   732 

conviction,  when  former,  in  another  State  a  bar 736 

defined   731 

duel  outside  of  State   735,  1047 

indictment  may  be  found  in  any  county   736 

offender  is  a  competent  witness    737 

not  excused  from  testifying 737 

evidence  of,  not  admissible  against  him 737 

posting  for  not   fighting 734 

trial  may  be  in  any  county 736 

witness,  offender  is  a  competent 737 

See  Prize  Fighting. 

Duress. 

of  married  woman  in  presence  of  husband  to  commit  crime 1092 

acts  done  under,  excusable,  when   859 

consent  to  abduction  obtained  by   1252 

compelling  marriage  by    532 

compelling  execution  of  instrument  by   853 

compelling  person  by  use  of  violence  to  do  act,  etc '. .  530 

See  Extortion  and  Threats. 

E. 
Earth. 

digging  and  removing  unlawfully 142S 

Eaveediopping. 

is  disorderly  conduct , 721 

E3ection  Returns. 

mutilation    of,   etc 1429 

Elective  Franchise. 

assessments,  political  774 

booths,  removal  or  destruction  of  election 758 

bribery   or   intimidation   of  elector   in   military   service   of   United 

States  771 

candidates,  failure  to  file  statement  of  expenses 776 

soliciting  from  779 

judicial,  not  to  contribute 780 

limitation  of  amount  to  be  expended  by 781 

caucuses,  misdemeanors  at  political 751 

certificates  of  nominations,  misconduct  in  relation  to 780 

conspiracy  to  promote  or  prevent  election 773 

corrupt  use  of  position  or  authority 775 

duress  and  intimidation  of  voters 772 

"  election,"  what  includes 750 

election,  refusal  to  permit  employees  to  attend 759 

elections,  misdemeanors  in  relation  to 764 

election  law,  violation  of,  by  public  officer 763 

election  officers,  misconduct  of 753,  762 

employees,  refusal  to  permit,  to  attend  election ; . . .  759 

expenses,  failure  to  file  candidate's  statement  of 776 

failure  of  house-  dweller  to  answer  inquiries 757 

failure  to  deliver  official  ballots 701 
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EleetiTe  FraaclilBe — Continued.  section 

failure  to  file  candidate's  statement  of  expenses 776 

false  registration 752 

false  returns ', 766 

forfeiture  of  right  to  exercise 510 

franchise,  giving  consideration  for 768 

receiving  consideration  for 769 

fraudulent  certificates,  procuring,  in  order  to  vote 777 

furnishing  money  or  entertainment  to  induce  attendance  at  polls . .  767 

giving  consideration  for  franchise 768 

nouse-dweller,  failure  to  answer  inquiries 757 

illegal  voting   765 

judicial  candidates  not  to  contribute 780 

limitation  of  amounts  to  be  expended  by  candidates 781 

misconduct   in   relation   to   certificates   of   nomination   and   official 

ballots 760 

of  election  ofiftcers  and  watchers 762 

of  registry  officers 753 

misconduct  in  relation  to  designation  petitions T60a 

misdemeanors  at,  or  in  connection  with,  political  caucuses,  primary 
elections,  enrollment  in  political  parties,  committees,  and  con- 
ventions    751 

concerning  police  commissioners  or  oifficers  or  members  of  any 

police  force 756 

In  relation  to  elections 764 

money,  soliciting  for  newspaper  support 755 

furnishing,  to  induce  attendance 767 

mutilation,  destruction  or  loss  of  registry  list 754 

newspaper,  soliciting  money  for  support  of 755 

official  ballots,  misconduct  in  relation  to 760 

failure  to  deliver 761 

political  assessments    774 

polling  places,  contributions  by  owners  prohibited 781a 

poll-lists,  removal  or  destruction,  etc.,  of 758 

polls,  furnishing  money  to  induce  attendance  at 767 

presenting    fraudulent    certificates    to    registry    boards    to   procure 

registration 778 

primary  elections,  misdemeanors  at 757 

procuring  fraudulent  certificates  in  order  to  vote 777 

public  officer,  violation  of  election  law  by 763 

punishment  for  first  offense 782 

second  offense  is  felony 782 

receiving  consideration  for  franchise 769 

refusal  to  permit  employees  to  attend  election 759 

registration,  presenting  fraudulent  certificates  to  procure 778 

registry  list,  mutilation,  etc 754 

registry  officers,  misconduct  of 753 

removal,  mutilation  or  destruction  of  election  booths,  supplies,  poll- 
lists  or  cards  of  instruction 758 

returns,  false 766 

solicitation  of  money  for  newspaper  support 755 

soliciting  from  candidates 779 

testimony  on  prosecution 770 

"  town  meeting,"  what  includes 750 

violation  of  election  law  by  public  officer 763 

voting,  illegal  765 

by  convicts  644 

watchers,  misconduct  of 762 

Elevated  Railroad. 

misconduct  of  officials  or  employees 1983 

Elevator. 

illegal  charges  432 
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Bmira  Kefoimatoiy. 

eertain  oonvicts  may  be  sent  to,  when tl86 

do  not  lose  right  to  Tota 644 

Smbiaceiy. 

defined,  and  how  punished 376 

lialbilitj  of  embracer  procuring  trial  juror  to  take  gain  or  profit. .  .  377 

EmiKiaiita. 

charging  excessiTe  fare  to 1561 

frauds  in  selling  passage  tickets  to,  how  punished : .  1561 

laws  relating  to,  not  affected  by  penal  law 40 

BaaploTment. 

false  BtatementB  in  regard  to   950 

coercion  of  employees 53il 

depriving  members  of  National  Guard  of 1480 

corrupt  influencing  of  employees,  etc 439 

no  fees  to  be  charged  for  services  by  free,  bureaus 1274 

See   Children. 

Engineer. 

unable  to  read,  employment  of 1982 

intoxicated 1984 

failure  to  ring  bell 1086 

Eacape. 

concealing  offender  with  intent  to  allow  him  to  make 2,  1698 

prisoner  may  be  retaken  after 1693 

id.,  original  term  to  be  completed 1693 

aiding,  from  State  prison 1695 

aiding  prisoner  to 1696 

sheriffs,  etc.,  allowing,  forfeits  office,  etc 1697 

officer  permitting,  guilty  of  misdemeanor 1839 

force   or  fear  employed  merely   as   means   of,  does   not   constitute 

robbery 2121 

aiding,  in  insurrection 1850 

Eticaine 

sale,  etc.,  of 1746 

Evidence. 

destroying 812 

forged  or  fraudulently  altered,  using 810 

forging 811 

inducing  another  to  commit  perjury 813 

presumption  of  responsibility  in  general 815 

oa   to  child  under  seven  years 816 

as  to  child  of  seven  years  or  more 817 

suppressing 814 

using  forged  or  fraudulently  altered 810 

of  a£5xing  bills,  a^dvertisements,  etc 121 

witness  giving  false,  may  be  summarily  committed 1628 

necessary  on  trial  for  compoimdlng  crime 571 

what  required  to  convict  of  barratry   322 

disclosure  of,  taken  before  grand  juty 1781,  1783 

of  intent  in  arson 226 

of  criminally  receiving  stolen  property 1309 

of  confidential  communication 2446 

weapons,  pos.session  of,  presumptive 1808 

Qf  witness  who  has  waived  immunity 2446 

See  Children;  Intocrioation;  Perjury;  PreBumpHon;  Witneas, 
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BBomnr 
Esaeatoi  and  Administrator. 

falsely  representing  to  be 9^ 

oonrerBion  of  trust  funds  by 1308 

Ezhibitiona. 

acrobatic 830 

bathing  plaoes,  life-saving  apparatus  at 631 

certain,   prohibited    633 

without  permission  of  authorities  prohibited 634 

eontesis  of  endurance 832 

skill 832 

speed 832 

knife  throwing    831 

life-saving  apparatus  at  bathing  places 831 

malicioub'  injury  to  articles  in 1428 

shooting 831 

theatrical,  prohibited  on  Sunday 2162 

time  of  riding  limited 632 

town  authorities,  permission  of  834 

See  AmuteTnents ;   Children;  Indecency. 

Extortion  and  Threats. 

blackmail 866 

compulsion  to  execute  instrument 858 

extortion   defined    860 

committed  under  color  of  official  right 864 

fees,  public  o£Bcer  taking  illegal  fees 855 

punishment  of    852 

threats  as   851 

intimidating  public  officer   or  a  person  authorized  to   determine  a. 

controversy 860 

public  officer,  taking  of  illegal  fees 855 

pmushment  of   852 

tenement  or  apartment  houses,  contracts  for  privileges  to  deal  with. .  861 

threats,  attempting  to  extort  money  or  property  by  verbal 857 

referring  to  act  of  third  person 868 

rule  as  to  person  acting  under 859 

what,  may  constitute  extortion 851 

See  Blackmail. 

Kzplosiwt.      Sm  PubUe  Safety. 

r. 

Fair. 

keeping  gambling  apparatus  about 971 

entering  without  paying  entrance  fee 927 

malicious  injury  to  articles  in    1428 

False  Entry. 

in  books  of  account 889 

of  weight  by  weighmaster 461 

False  Pretenses.    See  Conspiracy;  Frauds  and  Cheats;  Larceny. 

Farmers. 

associations,  contracts  and  combinations,  not  conspiracies 582 

Fees. 

taking  unlawful   1826,  2320 

for  services  not  rendered 1 830 

for  procuring  demand  of  return  of  fugitive  from  justice 1831 

public  officer  extorting 885 

none  to  be  charged  for  services  by  free,  employment  bureaus 1274 
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BEOnOIT 

Felony. 

detoition 2 

pMishment  for   1931,  1932,  1935 

how  accessory  indicted,  tried  and  punished 1934 

compounding 570 

resisting  attempt  to  eommit 1055 

assault  with  intent  to  commit 240 

petit  larceny  not ; 1299 

second  offense    1941 

fourth  offense,  how  punishable 1942 

when  term  of  sentence  for,  begins 2190 

place  for  imprisonment  for 2181-2187 

penitentiary,  maintenance  of  person  sentenced  to,  for 2182 

effect  of  sentence  for 510,     512 

See  Election  Franchise. 

Perries. 

ferries 870 

motor  vehicles  on  ferry  boats 872 

penalty  for  negleot  to  post  schedule  of  ferry  rates 871 

Fines. 

limit  of,  where  statute  does  not  fix 36 

when,  paid  to  Society  for  Prevention  of  Cruelty  to  Children. .  .  .196,     491 

Fire. 

negligence  in  respect  to 1900 

refusing  to  extinguish 1900 

obstructing  attempts  to  extinguish 1901 

setting,  to  growing  crops 421 

unlawful  interference  with  any,  appliance 1424 

See  Arson. 

Firearms. 

person  under  16  not  entitled  to  carry  without  written  license 1897 

unless  a  citizen  of  United  States,  not  entitled  to  carry .'  1897 

aiming  or  discharging 831 

discharging  in  public  place 1906 

discharging  at  train  or  locomotive 19fll 

sale  of    1914 

silencers,  possession,  selling,  carrying  and  use 1897a 

Fire  Escapes. 

neglect   to  provide 1905 

Fire  Hydrant. 

opening,  without  authority 1423 

Fixtures. 

severance  of,  from  realty  is  larceny 1291 

setting  fire  to    1421 

Flag. 

desecrations  of  Unit«d  States  or  State 1425 

Float. 

unlawful  to  kiep,  for  gambling 973 

Floweii. 

removal  «t,  from  graves,  etc 142T 
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BBOnON 

Food. 

neglect  to  fiirnis'h,  to  minor 482 

wilful   poisoning   of 1760 

adulteration   of    1748,  1749 

selling  tainted,  etc 1750 

imitation  articles  of,  to  be  branded,  etc 1753 

neglect  to  provide  animals  with 185,  187 

of  milch  cows,  etc 192 

for  animals,  being  transported  on  railway,  etc.,  who  to  provide. . . .  193 

wilfully  poisoning    1760 

Forcible  Entry  and  Detainer. 

making  or  advising   ' 2034 

Foreign  Conviction  or  Acquittal. 

as  a  defense 33 

Foreign  Law. 

actb'  punishable  imder 28 

Forfeiture. 

none  on  account  of  suicide 2301 

of  commodities  exposed  for  sale  on  Sabbath 2149 

by   person   gambling 989 

of  animals  and  money  in  betting 987 

for  false  imprisonment 1788 

of  license  of  auctioneer 943 

imposed  for  cruelty  to  animals 196 

of  property,  on  conviction,  abolished 512 

no,  in  cases  of  suicide  and  peiwins'  fleeing  frou)  justice 512 

generally   37 

Forfeiture  of  Office. 

by  public  officer  not  bi,ving  qualified 1820 

by  selling  appointments 1832 

or  selling  rights  of  office 1833 

by  member  of  legislature  for  bribery 1331 

by  officer  allowing  escape  intentionally   1697 

by  attorneys,  buying  demands,  etc 274 

by  sentence  to  state  prison   510 

generally 37 

Forgery. 

advertising  counterfeit  money  and  stamps' 896 

coin,  having  possession  of,  counterfeit   894 

false  certificate  to  certain  instruments  is  forgery 886 

falsely  indicating  person  as  corporate  officer 882 

"  forge,"  forged,"  forging,"  defined    880 

forgery  in  first  degree  884 

punishable  by  imprisonment  not  exceeding  twenty  years ....  88S 

in  second  degree  887 

punishable  by  imprisonment  not  exceeding  ten  years 888 

in  third  degree 889 

punishable  by  imprisonment  not  to  exceed  five  years 893 

officer  of  corporation  selling  fraudulent  Aares  890 

passage  tickets,  forging   891 

possession,  having,  of  counterfeit  coin  894 

Btamps,    advertising   counterfeit    895 

forging  United  States  or  State 892 

tickets,  forging  of  passage 891 

uttering  forged  instruments   is 681 

writing  signed  with  wrongdoer's  name  883 

"  written  instrument "  defined   880 

See  Evidenee;  Records  and  Doeume»ta. 
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Frauds  and  Cheats. 

delivery  to  customers  of  memoranda  of  transactlona  by  brokers M7 

entry   Into   agricultural   fair  grounds 92T 

false  pedigree  of  animals      93j 

false  rumors  as  to  stocks,   bonds  or  public   funds 924 

false   statement   or   advertisement   as   to   securities 962 

falsely  personating  another   928 

flctitlous   copartnership   names    924 

fictitious   transactions   In   securities 951 

fraud  In  affairs  of  limited  partnership 920 

frauds    on    hotel-keepers    925 

fraudulent  appropriation  of  lost  treasure  or  waived  property 949 

fraudulent  use  of  the  name  or  title  of  secret  fraternity 936 

frauduTently   obtaining   employment    939 

fraudulently  obtaining  property  for  charitable  purposes 934 

fraudulently  secreting   personal   property 945 

false  statement  In  regard  to  employment 950 

false  statement  In   writing  aa   to  financial    condition 1293b 

hypothecation    of   customers'    securities    955 

Intent  to  defraud    921 

limitations   as   to   Indictments   for   fraudulent   marriages 929 

manipulation    of   prices    of    securities    953 

misrepresentation   of   circulation   of   newspapers    or   periodicals 948 

mock  auction  943 

obtaining  by  fraud  or  without  authority  signature  to  applications  or  property 

for  degrees,    secrets  or  membership  In  secret   fraternities 935 

obtaining  negotiable  evidence  of  death  by  false  pretenses 937 

obtaining  property  by   false   pretenses 932 

pawning  borrowed  property    941 

personating   beneficiary   of   entrance   ticket 943 

personating  officers,  firemen,  and  other  persons 931 

production    of    pretended    heir    928 

publishing  false  messages. 944 

receiving   property   In   false   character 930 

securities,   false  statement  or  advertisement  as  to 953 

reporting   or   publishing    fictitious    transactions    in 951 

manipulation   of   prices    of 963 

hypothecation  of 966 

transactions   by   brokers   after   Insolvency 955 

substituting   one  child   for  another 823 

trading  by  brokers   against   customers'    orders 954 

transactions   by   brokers   after    insolvency 955 

unlawful  use  of  name  of  benevolent,  humane  or  charitable  corporation 960 

unlawful   dues  or  assessments  of  "certain  secret  fraternities 936a 

unlawfully   selling  tickets   for  balls   and   entertainments 945 

using  false  check  or  order  for  payment  of  money 988 

rerbal    false    pretense    not    criminal 947 

witness,  fraud  on  2442 

Fruit  Juices. 

adulteration  of  natural 1748 

Fruit  Trees. 

wilful  injury  to 1425 

spraying  with  poison I757 

Funerals. 

on  Sunday    2151 

disiturbing 2220 

Funds, 

See  Real  Property, 

6. 
Gambling. 

cheating  at  988 

"  eoinnion  gambler  "  who  is 970 

contracts  on  account  of  money  or  property  wagered,  bet,  or  staked 

are  void   992 

destruction  of  slot  machines  by  magistrate 984 

trial  court 985 

disposition  of  contents  of  destroyed  slot  machines 98i5a 

duty  of  masters  to  suppress  gambling  on  board  their  vessels 981 

forfeiture  for  exacting  payment  of  money  won  at  gamibling 989 

gambling  apparatus  declared  a  nuisance 972 

gambling  implements  to  be  destroyed  or  delivered  to  district  attorney  978 

desitruction  of,  upon  conviction 979 

illegal  wagers,  bets  and  stakes 991 
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CSAmbling — Continued.  Bsonoir 

keeping  gambling  apparatus  in  certain  placM 971 

gaming  and  betting  establishments 973 

place  for  game  of  policy 974 

slot  machines 983 

ktsera  of  cetrain  sums  may  recover  them 995 

oflScers  directed  to  prosecute  offenses 997 

penalty  for  winning  or  losing  twenty-five  dollars  or  upwards 990 

persuading  person  to  visit  gambling  places 980 

pool-selling,  book-making,  bets,   and  wagers 986 

possession  of  policy  slips   976 

property  staked  may  be  recovered   994 

racing  animals  for  stake 987 

removal  of  tenants  using  premises  for  game  of  policy 976 

sale  of  gamibling  devices  prohibited 970a 

stcurities  for  money  lost  at  gaming  void 993 

seizure  of  gambling  implements  auttiorized 977 

seizures  of  slot  maohines  and  arrest  of  person  in  possession 983 

witnesses'  privileges   996 

Gardeners. 

associationa,  contracts  and  combinations,  not  conspiracies 582 

Gas. 

using  illuminating,  without  passing  through  meter 1431 

injury  to,  meter  or  steam  valves 1431 

malicious  injury  to,  pipe 1423 

throwing,  tar  into  streams,  etc 390 

Glanders. 

sale  of  animal  having 1759 

Gold. 

stamping  or  marking  articles  made  of 4S1 

Government  Bonds. 

and  securities,  creating  false  rumors  affecting  926 

Governor. 

publication  of  false  message  of  proclamation  of 944 

may  relieve  prisoner  of  judgment  of  habitual  criminality 1022 

Grand  Army. 

unlawfully  wearing  badge  or  button  of  2240 

Grand  Jurors. 

offenses  connected  with   371,  1792 

acting  after  allowance  of  challenge   1237 

disclosing  secrets 1782,  1783 

misconduct  in  drawing  and'  impanelling  1231 

Grass. 

setting  fire  to,  how  punished 1421 

Grave. 

opening,  with  intent  to  steal  body 2218 

Gravestone. 

injury   to    1427 

Guide  Post. 

malicious  injury  to  1423 

Gunpowder. 

liability  of  manufacturers  of 1062 

ualawful    keeping   of    1052,  1894 

careless  use  of 1894 

injury  to  building  or  yessel  by 1420,  1896 
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H. 
■abeu  Corpus.  Bscnoir 

imprisoning  person  after  discharge  on   1788 

intent  to  elude  service  of  writ  1789 

Habitual  Criminals. 

destitute  child  of    (3)  486 

pardon  of,  effect '.*.'.'.".*.*.'.!*.!...  1022 

person  of,  subject  to  supervision 1021 

when  a  person  may  be  adjudged  an 1020 

possession  of  burglar's  tools  by   , ,,  408 

Hack  Stands. 

contracts  for  use  of  streets  for 444 

Half-Wine. 

penalty  for  selling,  not  labeled 437 

Harbor. 

obstructing,  etc 1505 

Hay. 

violation  of  regiilationa  as  to  baled 2417 

Hazing. 

prohibited 1030 

Health  Law. 

interfering  with,   officer   1741 

wilful   violation    of    1740,  1744 

See  Quarantine. 

Heii. 

production  of  pretended 922 

Highway. 

obstructing 1630 

depositing  noisome   substance  on    1754 

carrying  on  oflfensive  trade  near  1754 

wilful  injury  to 639 

injury   to   milestone   upon    1423 

driving   dangerous   animals  along   1425 

running  horses  on 194 

throwing  substance  to  injure  vehicle 1434 

Homicide. 

aiding   and   abetting   suicide    2304 

common  law  petit  treason  is  homicide   1040 

death,  what  proof  of,  required  1041 

defined 1042 

duel  fought  out  of  this  State   1047 

excusable,  what  is   1054 

justifiable,   what   is    1055 

kinds,  different,  of 1043 

manslaughter    defined    1049 

first  degree 1050 

punishment 1051 

second  degree 1052 

punishment 1053 

murder  in  first  degree  1044 

punishment 1045 

second  degree 1046 

punishment 1048 

itaJn,  initenference  with  moving,  causing  death 10^ 
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■one.  SEcnoK 

poisoning  or  attempting  to 190 

Tunning  on  highways   194 

selling  disabl^ 188a 

■OEW  SadnK. 

fraudulent  entries,  etc.,  in  oontcets  of  speed 1081-1061 

public  nuisance,  when    987 

racing   near   a  courthouse , 1080 

on  Sunday  prohibited     2146 

disturbing   religious   meeting 2072 

Sotel. 

fire  escapes 190& 

fraud   on   keeper 92S 

guests,   refusing  to   reoeiye 513,  514 

House  of  Ill-fame. 

keeping ,..   1146 

defined 3 

House  of  Kefnge. 

furnishing  tobacco   to   minors   in .' 489 

convicts  in,  do  not  lose  right  to  Tote 644 

when  oonyict  may  be  sent  to 2184 

Hudson  Rivet. 

nets,  weirs,  etc.,  not  to  be  used  in  fishing  in 1503 

lights   on   swing  bridges 1604 

Husband  an<  Wife. 

wife.  When  a  competent  witness  against  husband   1091 

confidential  communications 2446 

compulsory   prostitution   of    1090 

homicide    in    defense   of 1055 

killing  of  husband  by  wife 1040 

crime  committed  by  wife  in  presence  of  husband 1092 

Ice. 

cutting,  in  front  of  premises  of  another 1100 

malicious   injury    to    1425 

use  of   canal 1748 

bridges   on   St.  Lawrence   river 1904 

Idiot.       See  Incompetent  Person*. 

Impeachment. 

proceeding    relating   to    37 

Imprisonment.      See  Punishment;  Sentenee. 

Incest. 

what   eonstitutes,   and   punishment UIO 

Incompetent  Persons. 

irresponsibility  of  idiot  or  lunatic 1120 

maintaining  private  insane  asylums 1122 

unlawful  confinement  of  idiots,  etc 1121 

Indecency. 

advertisements  relating  to  certain  diseases  prohibited 1142a 

arrest  of  persons,  guilty  of 1147 

exposure  of  person 1140 

obscene,  indecent  and  immoral  shows 1140a 
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Indecency  —  Continued.  section 

mdecent  articles   1 142 

keeping  disorderly  houses   1146 

mailing  or  carrying  obscene  prints  or  articles 1143 

obscene  prints  and  articles 1141 

lewd,  Indecent  or  immoral  bill,  poster  or  picture 1141a 

physicians'  instruments 1145 

warrant  to  sheriff  to  search 1144 

Indeterminate  Sentence.    See  Sentence 

Indians. 

contracts  in  relation  to  lands  of 2030 

trespasses  on  Indian  land 1 160 

Onondaga  Reservation   1161 

statute  relating  to,  effect  of  penal  law 39 

Indictment. 

bar  to,  acquittal  or  conviction 32 

construction  of  terms  in , 3 

conviction  for  lesser  degree 610 

disclosing  contents   1782 

felony,  accessory  to  1934 

for  bigamy    342 

false  personation    ; 929 

kidnapping,  where  may  be  tried 1251 

libel,  where  found ^ 1346,  1348 

Industrial  Badges. 

unauthorized  use  1435 

Infectious  Disease. 

exposing  human  life  to 1756 

sale  of  animal  having 188 

Inmates. 

of  public  institutions,  enticing  away 1250a 

Innkeepers. 

refusing  to  receive  guests 513,     514 

fraud  on 925 

Insolvency. 

concealment  of  effects  of  insolvent  debtor 1173 

deposits,  reception  of,  in  insolvent  bank 295 

fraudulent  conveyances  of  property 1170 

removal  of  property  to  prevent  levy 1171 

knowingly  receiving  property  removed  to  defraud  creditors 1172 

transactions  by  brokers  after 955 

Institutions. 

enticing  inmates  from   1250a 

Instrument. 

used  to  procure  abortion   1141-1144 

burglar's,  possession  of ."  .* i292 

for  payment  of  money,  ready  to  be  issued 1292 

value  of,  how  ascertained  1303 

Insurance. 

acting  as  agent  of  life  insurance  corporation  without  certificate 

of  authority X192 

acting  for  foreign  insurance  corporation  which  has  not  desig- 
nated superintendent  of  insurance  as  attorney 1199 

acts  of  agents  of  fire  or  marine  insurance  corporation,  organ- 
ised in  other  countries,  after  revocation  of  certificate 1198 

false  literature,  issue  or  circulation  of 1203 

false   statements   in   applications   for   membership   in   fraternal 

benefit  associations 1190 

fire  insurance  corporations  to  use  standard  policy  only. ........  1193 

destroying  property  insured 1261 

discriminations  and  rebates  by  I'fo  insurance  corporations  pro- 
hibited   1191 

lottery  tickets ' "  ig^g 
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Insurance — Continued.  section 
misconduct  of  officers   and   agents   of   co-operative  insurance   com- 
panies        670,  1197 

misconduct  of  officers  and  agents  of  corporations  for  the  insurance 

of  domestic  animals  1 195 

overcharges  by  marine  insurance  agents 1194 

presenting  false  proofs  of  loss  in  support  of  claim  upon  policy  of 

insurance    1202 

receiving  rebates   on   life  insurance;   privileges  of  witnesses   in  in- 
vestigations relating  thereto 1201) 

transfers  to  and  reinsurance  of  risks  in  unauthorized  foreign  cor- 
porations prohibited  to  Co-operative  associations 1196 

Insurbection. 

to  prevent  execution  of,  or  force  repeal  of  statute  is  levying  war .  .   2383 
aiding  escape   in    1850 

Intent. 

Jury  may  take  intoxication  into  consideration  when  determining.  .  1220 

to  do  bodily  harm , .  .  240,  242 

to    kill     .  .  .' 240 

to  commit  felony 240,  242 

requisite  in  arson   225 

to    commit    crime 402,  404 

to  restore  property  taken  as  (lofense 1307 

to  defraud    3 

what  constitutes   921 

infliction  of  injury,  presumptive  cvidenre  of 1400 

Inteepbeteb. 

falsely  interpreting  evidence 1634 

Intimidation. 

of    officer    1824 

of   legislature    1322-1324 

Intoxication. 

as   a    rl?f?nce    1220 

in  a  public-  place 1221 

of  phvsician  or  surgeon  causing  death  bv  reason  of 1050,  1761 

of  railroad  and  steamboat  employees  while  on  duty 1984 

employment  of  persons  addicted  to,  by  common  carriers.  . . , 1913 


Jett?. 

malicious  injury  to 1423 

Judge. 

political  contributions  when  candidate  780 

in  New  York  city  permitting  any  but  attorneys  practicing 1876 

Judgment. 

suspending  execution   218S 

Judgment  Roll. 

forgery  of  8S7 

Junk  D^jtUES,.  , 

refusing  to  exhibit  stolen  property 1591 

secreting  stamped  bottles 2357 

receiving  or  purchasing  goods  from  child  under  16 (6)  484 
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jubies  and  jcbobs.  bbction. 

acceptance  of  bribes  by 374 

false  certificate  as  to  jurors  in  New  York  city  or  Kings  county. . .  •  1232 

false  swearing  perjury  in  New  York  county 1233 

"  juror  "    defined .370,  1230 

misconduct  of  ofiicers  at  drawing  of  jurors  and  the  formation  of 

a   jury    1231 

grand  juror  acting  after  challenge  has  been  allowed 1237 

misconduct  as  to  trial  jurors  in  Kings  county 1234 

by  trial  jurors  in  New  York  county ;  ■  •   1235 

punishment  for  giving  false  information  as  to  juror  or  suppressing 

notice  to  attend,  in  Kings  county ^^7^ 

verdict,  promise  of 3' •' 

jury  to  find  degree  of  crime ^^ 

See  Bribery  and  Corruption. 

JtJBlSDICTlON. 

of  proceedings  against  person  for  endangering  morals  of  child 494 

K. 

Kidnapping. 

consent  of  kidnapped  person 1252 

definition     1250 

indictment  for,  where  triable 1251 

penalty  imposed  on  judicial  officers 1255 

removing  from  this  State  persons  held  to  service  in  another  State.  .  1254 

selling  services  of  person  kidnapped 1253 

See  Abduction. 
KXhgs  Countt. 

officers  drawing  jury  in,  improperly 1232 

K08HEB  Meat. 

frauds  in  sale  and  labeling ^    433 

L. 

Label. 

marking  goods  with  false,  and  offering  same  for  sale 435,     438 

Labob. 

forbidden  on  Sunday,  except,  etc 2143 

endangering  life  or  valuable  property,  etc.,  by  refusal  to 1910 

hours  of,  to  be  required 1271 

payment  of  wages , 1272 

failure  to  furnish  seats  for  female  employees 1273 

violations  of  labor  law 1275 

discrimination  against  member  of  National  Guard 1481 

See  Bribery  and  Corruption;  Sw/tda/y. 

Labos  Union. 

when  not  a  conspiracy 682 

Lake. 

obstructing  passage  on  public 1530 

Lakoentt. 

appropriating  lost  property 130O 

averment  and  proof  of  conviction  of  principal  not  necessary 1309 

bringing  stolen  goods  into  State,  is 1301 

buying  or  receiving  stolen  or  wrongfully  acquired  property 1308 

check,  draft  or  order,  obtaining  money  by  fraudulent 1292a 

claim  of  title-  a  ground  of  defense 1306 

completed  unissued  instruments,  property  1292 

conversion  of  materials  furnished  to  a  person  for  purpose  of  being 
manufactured,  and  merohandise  furnished  for  personal,  trade  or 
business  uses   1310 
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Larceny — Continued.  seoiSok 

conversion  of  property  held  in  trust  or  by  virtue  of  office,  larceny, 

how  punished   1302 

definition   of    1290 

draft,  obtaining  money  or  property  by  fraudulent 1293 

grand  larceny  in  first  degree 1294 

punishment  1295 

Second  degree  1296 

punishment  1297 

intent  to  restore  property  no  defense 1307 

order,  obtaining  property  by  fraudulent 1293 

petit  larceny  defined 1298 

is  a  misdemeanor 1299 

severance  of  fixture  from  realty,  is 1291 

stolen  goods,  bringing,  into  State  is 1301 

value  of  stolen  evidence   of  debt,  how  ascertained 1303 

value  of  stolen  passage  ticket,  how  ascertained 1304 

value   of   other  stolen   articles,   how  ascertained 1306 

when   chauffeur   using  autmobile  without   owner's  consent  is  guilty 

of  1293a 

Legislature. 

adjournment,  compelling 1322 

altering  draft  of  bill 1325 

altering  engrossed  copy 1328 

bribery  of  members  of  the 1327 

compelling  adjournment 1322 

either  house  to  perform  or  omit  any  official  act 1324 

disturbing  the,  while  in  session 1321 

intimidating  a  member  of  the 1323 

members  of  the,  liable  to  forfeiture  of  office 1331 

preventing  the  meeting  or  organization  of  either  branch  of  the. .  . .  1320 

receiving  bribes  by  members  of 1328 

witnesses  refusing  to  attend  before  the,  or  legislative  committees .  .  1329 

refusing  to  testify  before  either  house  or  any  committee 1330 

Latter. 

to  or  from  convicts 1691 

threatening  to  extort  or  injure 661,  856 

forging  of  recommendation 939 

See  Communication. 
Levy. 

removal  of  property  to  prevent 1171 

imauthorized 854 

Ub«l. 

defense  to  prosecution  for 1342 

definition 1340 

is  a  misdemeanor 1341 

editors  and  others,  liability  for 1344 

furnishing  libelous  information 1352 

indictment  for,  published  against  resident 1346 

for,  against  nonresident 1347 

restriction  on 1348 

liability  of   editors  and  others 1344 

malice  presumed 1342 

place  of  trial 1349 

power  of  court  in  cases  of 1349 

privileged  communications 1350 

publication  defined 1343 

publishing  »  true  report  of  public  official  proceedings 1345 

restriction  on  indictment  for 1348 

titieatening  to  publish 1351 
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axonoN 
Uc«ase. 

pawnbroker  acting  without 1590 

physician  or  surgeon  must  have , . , . .   1762 

Hell-Gate  pilots  must  have 1501 

maintaining  private  insane  asylums  without ,   1122 

of  auctioneer  forfeited  by  sales,  etc.,  by  mock  auction 043 

See  Firearms. 

Lien. 

secreting,  selling,  etc.,  property  covered  by 940 

Life. 

endangering,  by  gunpowder,  etc < 1895 

injury  to  appliances  for  saving 1911 

boats  in  bathing  places 831 

See  Suicide. 

Linen. 

unlawfully  marking 430 

Liquors. 

child  not  to  be  allowed  where  sold 482,     486 

adulteration  of 1748 

Literature. 

obscene,   selling,  mailing,  and  sending 1141,  1143 

Loang. 

taking  security  for  usurious 2400 

Logi. 

floating,  or  defacing  marks  thereon 1360 

Lost  Property. 

when   keeping   of,   criminal 1300 

Lost  Treasure. 

fraudulent  appropriation  of 949 

Lotteries. 

advertisements  by  persons  out  of  the  State 1375 

advertising    1374 

to  insure  lottery  tickets I379 

building,  letting  for  purpose  of 1381 

certain  transfers  of  property  in  pursuance  of,  void 1385 

contracts,  agreements,  and  securities  on  account  of  raffling,  void. . . .  1326 

contriving,  drawing,  and  assisting  in 1372 

definition  of 1370 

insuring  lottery  tickets 1378 

keeping  a  lottery  office 1377 

letting  building  for  lottery  purposes 1381 

lotteries  out  of  this  State 1382 

lottery  unlawful  and  a  public  nuisance 137 1 

money  paid  for  lottery  tickets  may  be  recovered  by  action 1383 

offering  property  for  disposal  dependent  upon  the  drawing  of  any 

lottery  .■•••••. 1376 

prizes  in,  forfeited jgg^ 

property  oflTered  for  disposal  in  lotteries,  forfeited. ...............  1380 

selling  lottery  tickets '.'.'.'.".  '.'.  1373 

Iroyal  Legion. 

nnauthoriied  wearing  of  badge 2240 
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SECTION 

Lumbei. 

defacing  marks  on 1300 

Lunatic.     See  Incompetent  Persons, 

HL. 

Machineiy. 

death  by  negligent  use 1052 

malicious   injury   to 1423 

Magazines. 

inserting  unauthorized   advertisements 122 

Haiming. 

defense,  recovery  of  injured  person  as 1404 

definition  and  punishment 1400 

one's  self  to  escape  performance  of  a  duty 1402 

one's  self  to  obtain  alms 1403 

what   injury   may   constitute 1401 

Magistrate. 

disclosure    of   depositions    by 1780 

must  direct,  seizure  of  indecent  articles 1144 

duty    of,   regarding   gaming 977 

solemnizing  unlawful  marriage 1450 

must  order  arrest  of  persons  about  to  engage  in  prize  fight 1715 

must  destroy  false  weights  and  measures,  when 2414 

temporary  commitment  of  children  by 486,  487 

Malicious  Mischief. 

altering  signal  or  light  for  railroad  or  vessel 1422 

burning  crops  or  timber,  how  punished 1421 

damaging  building  or  vessel  by  explosion 1420 

destroying  or  delaying  election  returns 1429 

false  alarms  of  fire;  interference  with  fire-alarm  telegraph  systems.  1424 

industry  badges,  mnauthorized  use 1435 

injuring  highway  boundary,  pier,  sea-wall,  dock,  rock,  buoy,  land- 
mark, mile-board,  pipe,  main,  sewer,  machine,  telegraph,  or  other 

property 1423 

injury  to  property,  how  punished 1433 

interfeirenoe  with  gas  or  electric  meters  or  steam  valves 1431 

malicious  injury  to  and  destruction  of  property 1425 

malicious  injury  to  standing  crops,  when  a  misdemeanor 1426 

military  or  naval  property,  damaging 1435 

conspiracy 1436 

penalties 1437 

placing  injurious  substances  on  roads 1434 

property  in  house  of  worship 1430 

punishment  for   1433 

removal  of  books  and  works  of  art  from  library;  wilful  injury  to 

works  of  art,  ornamental  trees  or  other  improvements 1427 

unlawful  interference  with  water  meters,  water  service  pipes  and 

their  connections  1432 

wilful  or  malicious  injury  to  certain  articles  in  libraries,  galleries, 

museums,  or  exhibitions   1428 

Manslaughter.    See  Abortion;  Homicide;  Siiicide. 
Market  Price. 

circulating  false  rumors  affecting,  of  bonds,  stocks,  etc 926 

Market  Value. 

of  thing  stolen,  how  determined 1305 
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Marriage.  section 

by  false  personation  928 

compulsory 532 

solemnizing  unlawful,  is  a,  misdemeanor 1450 

seduction  under  promise  or  pretense  of 2461 

unlawfully  solemnizing 1450 

See  Bigamy;  Incest. 

Marriage  License. 

unlawful  procurement    1451 

Married  Women. 

presence  of  husband  no  defense 1092 

as  a  witness  against  husband 2445 

MMqueradM.    6ee  Disguise*. 


Mayhem. 

as  result  of  hazing 1030 

Madical  College. 

scientific  experiments  with  animals 18C 

Medicine. 

adulteration   of   1748 

perscriptions  of  opium  and  morphine 1745 

careless  distribution  of    1747 

Meetings. 

disturbing  lawful 1470 

leaving  State  with  intent  to  elude,  etc 1471 

witnesses'  privilege 1478 

religious,  disturbance . 2071 

See  Anarohy. 

Merchandise. 

conversion  when  furnished  for,  for  personal,  trade  or  business  uses. .   1310 

f ramda  in  packing,  so  as  to  increase  weight,  how  punished 434 

offenses  against  marking,  etc.,  on  silver 422-429 

"article  of,"  defined *. 2352 

fraudulent  issue  of  documents  of  title  to 361-367 

maklag  false  or  misleading  statements  relating  to 978 

See  Bills  of  Lading,  eto. 

Heasenger. 

of  ambassadors,  etc 8S 

Messenger  Boys. 

penalty  for  sending,  to  certain  places 488 

Meter. 

gas,  unlawful  interference  with ^ 1431 

Milch  Cow. 

keeping  in  unhealthy  plaee It2 

See  Uilk. 

Mileatone. 

of  board,  injury  to > , .  I4CS 
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Military.  section 

converting  military  property 1484 

depriving  members  of  National  Guard  of  employment 1480 

discrimination  against  members  of  National  Guard 1481 

drugging  person  for  enlistment 1482 

failure  to  respond  to  military  duty 1487 

introduction  of  spirituous  or  malt  liquors  into  arsenal  or  armory. .  .  1485 

property,  damaging 1435 

conspiracy 1436 

penalties 1437 

seizing  military  stores  belonging  to  the  State 1483 

unlawfully  exacting  toll  of  a  member  of  the  National  Guard 1486 

unlawfully  wearing  uniform 1484 

depriving  members  of  National  Guard  of  employment 1480 

discrimination  against  member  of  National  Guard 1481 

county  clerk  falsely  marking,  person  liable  to,  "  exempt " 1858 

unlawful  use  of  name  of  military  or  naval  organization 1484 

See  Badges. 

Milk. 

selling  or  offering  for  sale  skimmed 438 

keeping  animal  giving,  in  unhealthy  place 192 

"  impure  and  unwholesome  "  defined 186 

Mineral  Water. 

using  stamped  bottles  for,  unlawfully 2355-2357 

Mines. 

(refusal  to  admit  inspectors  to 1270 

Minor. 

how  supported 482 

marriage  of 1450 

to  be  sent  to  penitentiary,  when 2186 

may  be  sent  to  Elmira  Reformatory,  when. 2185 

under  16,  may  be  placed  in  charge  of  suitable  person  or  institution.  2194 

sale  of  firearms,  etc,  to 1896 

See  Sentence. 

Miscarriage.     See  Aiortion. 

Misdemeanor.  • 

all  principals  in . : 27 

obtaining  property  or  credit  by  false  statement 1293b 

Missile. 

injuring   railway  train   by 19»1 

Monument.  ,  .„„ 

of  boundary  lines J*^'^ 


in  cemetery 


1427 


Morphine.  ,-^g 

prescriptions  of,  regulated ^'*" 

I'lOTtgage.                            ,  Pfl^q 

on  lands  held  adversely ^"^^ 

Bell  property  subject  to  chattel "^" 

for  money  lost  at  gambhng "^^ 

"""^rpfoyment-of  children  in  making  films 485 

exhibitions  on  first  day  of  week 

Motor  Vehicles.    See  Automobiles. 

Municipal  Corporation.  ^  ^  ^    ._      ,  ,  „  40 

charter  of,  not  affected  by  Penal  Law 4« 
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Museum.  section 

malicioue  injury  to  articles  in 1428 

mme. 

attorney  allowing  use  of  his,  and  when  allowed 277 

action  brought  in  another's 1785 

fictitious,  in  copartnership 924 

carry  on.  business  under  an  assumed 440 

protection  of  benevolent,  etc.,  corporations  in  use  of  corporate  names.     948 

Narcotic. 

assaults,  by  administering 242 

rape,  by  administering 2010 

having  possession  of,  with  intent  to  administer 1752 

National  Guard.    See  Military. 

Natural  Scenery. 

defacing  121 

Naturalization. 

fraudulent  certificate 777,     778 

Naval. 

property,  damaging 1435 

conspiracy  1436 

penalties 1437 

VaTicatioB. 

sound  of  exhaust  on  gasoline  motor  to  be  muffled 1500a,  1510 

acting  slb  port-warden  without  authority 1502 

destroying  invoice 1509 

fitting  out  or  lading  any  vessel  with  intent  to  wreck  the  same 1507 

interfering  with 1506 

lights  upon  swing  bridges 1504 

making  false  manifest 1508 

obstructing 1639 

offenses  against,  law  1500 

unlicensed  piloting     1601 

using  net  or  weir  unlawfully  in  Hudson  river 1503 

wilfully  destroying  vessel  leM 

negotiable  Instruments. 

notes  given  for  patent  rights 1620 

a  speculative  consideration 1521 

fraud   in  obtaining    837 

false  check  or  order   838 

See  Bills  of  Lading,  etc.^  Forgery.;  Larceny. 

Net. 

fishing  with,  in  Hudson  river 1603 

Newspaper. 

libel  of,  general  provisions  regarding 1344 

misrepresenting  circulation  of  94« 

solicitation  of  money  from  candidate 766 

inserting  unauthorized  advertisements 122 

New  York  City. 

false  certificate  as  to  inrors  in 1232 

none  but  attorneys  to  be  permitted  to  practice  law  in 1876 

New  York  County. 

perjury,  drawing  of  jurors 1233 

miscondnct  of  trial  jurors  in 1235 

when  unlawful  to  practice  law  in 270 
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aionoN 
Rltro-GIyceiine. 

how  to  be  kept  1694 

Hoiireaident. 

libel  against I347 

provisions  of  o jst«r  planting,  regarding 1550 

Hniiances. 

building,  permitting  nae  of,  for  1633 

gambling  apparatus 972 

borse  racing 937 

maintaining  , 1632 

opium  smoking '.'..'.'..'.'.'....  1533 

public,  defined I53O 

unequal  damage X531 

use  of  building,  permitting,  for 1633 

O 

Oath. 

includes  affirmation 1821 

irregularities  in  mode  of  administering,  no  defense 1621 

Obscene  Article.      See  Indecency. 

Officer,    aee  Banking;  Bribery  and  Corruption;  Oorporation;  Forfeitiure; 
Public  Office  and  Officers. 

Oils. 

unauthorised  manufacture  of  illumimiting 1B02 

Omission.     See  Act  or  Omisgion. 

Onondaga. 

injuries  to  salt  works 2170 

trespass  on,  reservation   1160,  1161 

Opera. 

producing  unpublished,  imdedicated,  or  copyrighted,  without  consent 
of  owner 441 

Opium. 

permitting  ujse  of  building  for,  smoking 1638 

prescription  of,  regulated 1746 

Oppression. 

by  public  officer , 854 

Orchard. 

entering,  with  intent  to  take  fruit,  etc 142o 

Order. 

obtaining  money  by  fraudulent 1292a 

obtaining  property  by  fraudulent 1293 

Overseers  of  Poor. 

to  receive  penalties  for  violation  of  law,  when 2152 

to  care  for  person  of  habitual  criminal 1021 

recovery  of  prizes  in  lotteries 1384 

neglect  of,  to  provide  for  bastards 1843 

Overt  Act. 

in  con&piracy  "°'» 

Ownership. 

of  building  in  arson 227 
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OTrterc 

nonresident  talcing  or  planting   1660 

unlawful  interference  vith (6)  1426 

nee  of  certain  dredges 1661 

P. 

Paper. 

taking,  opening,  or  publishing  private   663 

Parades  and  Processions. 

in  cities,  on  Sunday   2151 

Pardon. 

of  habitual  criminal,  and  conviction  after 1022 

of  principal,  effect  of,  on  accessory 1934 

Parent. 

correction  of  children  by   (3)  246 

abandoning  child 481 

unlawfully  omitting  to  provide  for   482 

Park. 

obstructing   1630 

injuring  animals  in 1425 

injuring  flowers,  etc.,  in  1427 

Parole. 

of  one  sentenced  fourth  term  for  felony 1942 

Parties. 

to  crime,  how  designated,  defined,  and  pimished 88 

Partnership. 

fictitious  name  by   t24 

fraud  in  affairs  of 920 

Passage  Xickets. 

advertising  as  agent,  without  written  authorization;  false  or  mis- 
leading information  1663 

certain  sales  and  exchangee  of,  prohibited 1561 

"  company,"   defined   1560 

forgery  of 691 

issuance  of  order  or  other  instrument  securing  passage  by  vessel  from 

foreign  port  to  this  State ;  what  to  contain 1564 

larceny  of 1292,  1296 

offices  kept  for  unlawful  sale  of,  are  disorderly  houses 1567 

owners,  pursers,  and  clerks  allowed  to  sell  1568 

punishment  for  violation  of  §§   1563,  1564 1565 

redemiptjon  of  unused 1562 

sale  of,  not  filled  out,  a  misdemeanor  1571 

station  masters,  conductors,  and  agents  allowed  to  sell 1569 

stolen,  value  of,  how  ascertained   1304 

street  surface  railroad  transfer  tickets  not  to  'be  given  away  or  M>ld.  1566 

wQiat  must  be  stated  in 1670 

■oliclting  surrender  of   1671 

Passenger. 

refusal  to  carry SIS 

overloading  veMel ^.  1690 
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MIKniOH 

Patents. 

notes  giTen  for,  right*  1S20 

Pawnbrokers. 

pawnbroking  without  a  license 1690 

refusing  to  exhibit  stolen  goods  to  owner 1691 

selling  l>efore  expiration  of  time  to  redeem     1692 

Pawning. 

borrowed   property 941 

Peace  Officer. 

agents  and  officers  of  certain  societies  are 196 

powers  and  duties  relative  to  children 490 

special,  to  be  citizens 1845 

Peddlers. 

unlicensed  1610 

Pedigree. 

false,  of  animals 933 

Penal  Law. 

acquittal  or  conviction  bars  indictment  for  another  degree 3S 

acts  punishable  under  foreign  law 28 

all  principals  in  misdemeanors 27 

ambassadors  and  foreign  ministers  exempted  from  punishment 26 

application  of,  to  prior  offenses 38 

construction,  general  rules  of 21 

construction  of  terms  3 

civil  remedies  preserved 24,  2502 

civil  rights  and  remedies  not  affected 23 

conviction  must  precede  punishment 31 

effect  of 22 

foreign  conviction  or  acquittal  a  defense 33 

jury  to  find  the  degree  of  a  crime 30 

limit  of  fine  where  statute  does  not  specify  amount 36 

manner  of  prosecution  and  conviction 41 

military  punishments  preserved. . . ' 39 

morbid  criminal  propensity  no  defense 34 

objects  of ; 20 

omission  to  perform  act  not  punishable  if  act  is  performed  by  an- 
other      36 

penalty  for  acts  for  which  no  punishment  is  expressly  prescribed. .  43 

principal  and  accessory 26 

proceedings  to  impeach  preserved 37 

repeals  and  amendments  must  be  explicit 2500 

rule  when  act  done  in  defense  of  self  or  another 42 

statutes,  certain,  continued  in  force  40 

title  1 

violation  of  statute  which  imposes  no  penalty  is  a  misdemeanor. . .  2S 

Penitentiary.  . 

furnishing  tobacco  to  minors  in 4oa 

communication  with  prisoners  in 1691 

maintenance  of  inmate  sentenced  for  felony 2182 

sentence  to,  under  section  320  of  the  prison  law 2196 

See  Punishment;  Sentence. 

People's  Institute. 

tickets  issued  by,  not  transferable 443 
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saonoiT 
Perjury  and  Subornation  of  Perjury. 

bribery  to  commit 813 

certificate,  when  making  of  deemed  complete 1625 

contradictory  statements  under  oath    1627 

deposition,  when  making  of,  deemed  complete 1625 

documents  necessary  to  prove,  perjury  may  be  detained 1630 

incompetency  of  witness  no  defense 1623 

interpreters,  official,  of  city  court  of  city  of  New  York 1634 

irregularities  in  the  mode  of  administering  oaths  no  defense 1621 

making  of  deposition  or  certificate,  when  deemed  complete 1625 

oaths,  irregularities  in  mode  of  administering,  no  defense 1621 

official  interpreters  of  city  court  of  city  of  New  York 1634 

perjury,    what    constitutes 1620 

punishment  of  perjury  and  subornation  of  perjury 1633 

statement  of  that  which  one  does  not  know  to  be  true 1626 

contradictory,  under  oath    1627 

subornation  of  perjury  defined  1632 

summary  committal  of  witnesses  who  have  committed  perjury ....  1628 

swearing  falsely  in  any  form,  perjury 1622 

witness'  knowledge  of  materiality  of  his  testimony  not  necessary . .  1624 

witnesses'  testimony,  use  of   1631 

witnesses  necessary  to  prove  the  perjury   may   be   bound   over   to 

appear 1829 

Person. 

injury   to,   when  maiming 1400 

indecent  exposure   of 1140 

act  injurious  to 43,  720 

of  habitual   criminal    1021 

Personating  OflScer. 

acts  of  one 1846,  1846 

Petit  Larceny. 

definition 1298 

is   a  misdemeanor 1299 

how  punished 1299 

conviction  for  crime  after  punishment,  effect  of 1941 

Photographs. 

of  prisoners,  return  of 518 

PhyaiciaB. 

causing  death  by  reason  of  intoxication 1052 

misconduct  of  veterinary  surgeon 1762 

practicing  without  diploma 1762 

acts  of  intoxicated 1761 

use  of  certain  instruments  by,  when  lawful 1146 

Pictures. 

lewd,  indecent  or  immoral 1141 

Pier  or  Pile. 

malicious  injury  to    1423 

Pilot. 

"    through  Hell   Gate,  must  have  license ISOl 

except  on  coasting  steamers ^ ,  1601 

Pipe. 

gas  or  water,  injury  to 1483 
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Pistol.    See  Fire  Arms.  section 

Platfonns. 

on  cars,  construction  of 1987 

Pledging. 

borrowed  property   941 

of  property  received  for  transportation  or  storage 364 

Poison. 

administering,  assault  in  first  degree 240 

administering,  by  intoxicated  physician 1761 

mingling  with  food,  drink,  etc 1760 

selling  without  labelling  and  recording  sale 1743 

penalty  for  violations  of  health  law 1744 

administering  to  animals,  prohibited 190 

Police  Commissioner. 

license  to  carry  concealed  weapons .' 1897 

misdemeanor  by  753 

Policy. 

keeping  of  place  for  game  of,  etc 974,     976 

possession  of  slip,  etc.,  presumptive  evidence 975 

Polling  Places. 

political  contributions  by  owners,  prohibited 781a 

Pool  Rooms. 

booth  prohibited  835 

Poolselling. 

bookmaking,  etc ^so 

Poor  Persons. 

unlawful  removal  of '■""'^ 

neglect  of  duty  by  superintendent 1843 

See  Overseer  of  Poor. 

Port  Warden. 

acting  as,  without  authority 150S 

PoaseBsion. 

of  dangerous  weapons,  effect  of 1898 

of  counterfeiting  implements,  etc 887 

of  false  weights 2412 

adverse.    .   .   2031,2032 

of  burglar's  instruments 408 

Postage  Stamps. 

forgery  of 892 

Premeditation. 

in  killing,  murder  first  degree 1044 

without  second  degree 1048 

Prescriptions. 

regulations  as  to,  of  opium  and  morphine 1745 

Presumptions. 

of  responsibilty  for  acts  in  general 816 

of  innocence  of  child  under  seven,  absolute 866 

child  of  age  of  seven  and  under  twelve  may  commit  crime 817 

of  intent,  in  maiming 1400 

publication  of  libel  presumed  malicious 1342 

reports  of  official  proceedings  in  newspaper  excepted 1345 

of  intent  to  use  false  weights  and  measures. 2412 

that  director  of  corporation  has  knowledge  of  its  affairs 302 

01  assent  to  illegal  acts  of  corporation 667 

that  advertisements  were  affixed  by  order  of  owner,  etc.,  of  article 

adverUted    121 

of  knowledge  of  f»l««  wtlurht,  meaaure,  or  apparatus 2414a 
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Principal.  section. 

relief  of,  from  liability  for  future  acts  of  agent 143 

in  misdemeanor,  all  are 27 

defined     2 

wiien  proof  of  conviction  of,  not  necessary 1309 

Prisoners. 

aiding   escape 109(5 

attempt  to  escape  from  State  prison 1605 

communications  with,   prohibited 1091 

concealing    escaped    1 698 

definition     1690 

escaping,  may  be  recaptured 1693 

failure  to  return  pKotograph .516 

prisoner  escaping,  of  what  may  be  guilty 1694 

rescue    of    prisoner 1692 

suffering,   to    escape    1697 

See  Evidence;  Possession. 

Prize-Fighting  and  Sparring. 

apprehension   of  persons   about  to  fight    1715 

betting  or  stakeholding  on  1712 

challenge,  what  constitutes   1711 

fee  for  admission 1710 

l:ght,  apprehension  of  persons  about  to   1715 

out  of  state 1713 

place  of  trial  1714 

prize-fighting,  what  constitutes    1710 

sparring,  what  constitutes    1710 

witnesses'   privileges    1716 

See  Dueling. 

Private  Insane  Asylum. 

conducting,   unlawfully    1122 

PbIVILEGED   COMMI'NICATION. 

defined,  malice  not  presumed   1350 

Pbobation. 

of  person  arrested  for  endangering  morals  of  child 494 

power  of  court  to  place  defendant  on 2188 

Pbocess. 

acting  without,  not  allowed   1845,  1846 

aiding  resistance  to  execution  of   1850 

disobedience  or  resistance  to 600,  1787,  1850,  1851 

homicide  justifiable  in  overcoming  resistance  to 1055 

assault  to  prevent  execution  of    242 

service  of,  on   Sabbath    2148 

on  person  observing  Saturday  as  Sabbath 2150 

forgery    of    '. 8S7 

Processions  and  Parades. 

on  Sunday   2151 

Pboclahation. 

publication  of  false   944 

PBODUCE. 

severance    of,    from    realty 1291 

wilful  injury  to   1425 
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Property.  section 

stolen  out  of  State 1930 

taking  from  officer 1873 

must  not  destroy  or  injure 1873 

no  forfeiture  of,  for  suicide 2301 

unlawful  taking  of  personal 2120 

pawnbroker  or  junk  dealer  must  exhibit 1591 

of  State,  concealing  of 949 

burning  of  one's  own 227 

severance  of  fixtures  , 129 1 

wrecked 2480 

lost,  keeping  of   1300 

stolen,  buying  or  receiving  1308 

conviction  of  prinoipal  not  necessary 1309 

purchase  of,  by  false  verbal  pretense 947 

obtaining  by  false  statement  in  writing  as  to  financial  condition ....  1293b 
obtaining  by  fraudulently  operating  slot  maohiiie  or  coin  receptacle.  .  1293c 

of  another  not  to  be  retained  to  offset  demands  against  him 1306 

right  to  appeal  case  is 850 

■ecreting  personal 940 

borrowed,   or  leased    941 

burning  of,  to   obtain  insurance 1201,  1500 

used  for   religious   worship 1430 

malicious  injuries  to 1425,  1991 

injury  to  personal 1433 

valuable,  destruction  by  refusing  to  labor 673 

act  injuring,  not  expressly  forbidden 43 

id.,  committed  out  of  State , 1933 

no  forfeiture  of 512 

See  Real  Property. 

Prospectus. 

unauthorized  use  of  names  in 968 

Prostitution. 

compulsory,  of  wife    1090 

abduction,  for  purpose  of 70 

child  frequenting  house  of (4)  486 

keeping  house  of 1146 

Public  Decency. 

offense  to 1530 

act  outraging,  how  punished 43 

act  against,  committed  out  of  State 1933 

See  Indecency. 
Public  Employment. 

exclusion  from,  by  reason  of  race,  color,  creed  or  previous  condition 

of  servitude 514 

Public  Funds. 

creating  false  rumors  in  regard  to 926 

Public  Health. 

acts  of  intoxicated  physicians 1761 

adulterated  goods   1748 

aidulteration  of  natural  fruit  juices 1749 

agricultural  law,  violation  of 1751 

ambulance,  obstructing  passage  of 1755 

articles  in  imitation  of  food 1753 

careless  distribution  of  medicines,  drugs  and  chemicals 1747 

chemicals,  careless  distribution  of 1747 

cocaine,  sale  and  possession  of 1746 

conspiracy  to  commit  act  injurious  to (6)  580 

contagious  disease,  exposing  person  affected  with 1756 

contamination  of  salt  wella 1758 

crimesi  against  1530 

disgraceful  practice  offending  .health  and  decency 1756a 

disposing  of  tainted  food 1750 

drugs,  careless  distribution  of 1747 
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omitting  to  label  or  labeling  wrong 1742 

euoaine,  sale  of 1746 

exposing  person  affected  with  a  oontagioua  disease  in  a  public  place.  176A 

food,  articles  in  imitation  of   1753 

disposing  of  tainted 1750 

■wilfully  poisoning 1760 

fruit  juices,  adulteration  of  natural 1749 

fruit  trees,  spraying  with  poison  1757 

gas  tar,  throwing  inrto  public  waters 1759 

goods  adulterated 1748 

having  narcotics  in  possession 1762 

bealth  officer,  obstructing  in  performance  of  duty 1741 

highway,  putting  noisome,  etc.,  substances  in 1754 

medicines,  careless  distribution  of  1747 

misconduct  of  veterinary  surgeons 1762 

morphine,  regulations  as  to  prescriptions  1746 

narcotics,  having  in  possession  1762 

obstructing  health  offi,cer  in  performance  of  his  duty 1741 

passage  of  ambulance 1756 

omitting  to  label  drugs,  or  labeling  them  wrongly 1742 

opium,  regulations  as  to  prescriptions   1745 

physicians,  acts  of  intoxicated   1781 

poison,  selling  without  labeling,  etc. .    1743 

poison,  spraying  fruit  trees  with   1751 

public  health  law,  wilful  violation  of  1740 

penalty  for   1744 

putting  noisome  or  unwholesome  substances  in  highway  1754 

refuse,  throwing  into  public  waters  1759 

regulations  as  to  prescriptions  of  opium  and  morphine 1746 

sale  of  BOcaine  or  eucaine   1746 

salt  wells,  contamination   1758 

selling  poison  without  labeling,  and  recording  the  sale 1743 

(."praying  fruit  trees  with  poison 1757 

throwing  gas  tar  or  refuse  into  public  waters 1759 

veterinary  surgeons,  misconduct  of   1762 

violations  of  agricultural  law  1751 

wilful  violation  of  health  laws  1740 

wilfully  poisoning  food 1700 

See  Quarantine. 

Public  Institutions. 

enticing  inmates  *rom   1250a 

Public  Justice. 

bringing  liquors  into  or  selling  within  jails  prohibited 1791 

combinations  to  resist  execution  of  process  1787 

concealing  persons  entitled  to  writ  of  deliverance 1789 

disclosing  fact  of  indictment  having  been  found 1782 

disclosure  of  deposition  taken  by  a  magistrate  1780 

disclosure  of  depositions  returned  by  grand  jury  with  presentment. .  1781 

grand  juror  disclosing  what  transpired  before  the  grand  jury 1783 

instituting  suit  in  false  name   1785 

liquors  not  to  be  sold  in  courthouse  during  court 1790 

maliciously  procuring  search  warrant   1786 

misconduct  of  officer  having  charge  of  jurors 1792 

reconfining  person  discharged  upon  writ 1788 

stenographer  disclosing  evidence  talcen  before  grand  jury 1784 

See  Bribery  and  Corruption;  Public  Ofpee  and  Offioera, 

Public  Library. 

injury  to  books  and  articles  in  1428 

Public  Meeting. 

gambling  apparatus  near  071 

disturbing    lawful 1470 
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aaonom 
Public  Moral!.     See  PuhUc  Deeeney. 

Public  Offices  and  Officera. 

•xsting  in  a  public  office  witliout  having  qualified 1820 

acts  of  officer  de  facto , 1821 

administratiTe  officers 1837 

application  of  previous  sections  to  persons  prosecuting  in  person ....  1856 

appointment  avoided  by  conviction   1834 

asking  or  receiving  bribes  1823 

attempting  to  prevent  officer  from  performing  duty 1824 

auditing  and  paying  fraudulent  claims  upon  the  state  or  a  municipal 

corporation   1863 

banking  department,  misconduct  of  officers  30O 

buying  demands  by  a  juetice  or  constable  for  suit  before  a  justice. .  1862 

comptroller  not  to  be  interested  in  tax  sales   1827 

corrupt  bargain  for  appointment   1832 

county  clerks  omitting  to  publish  statements  required  by  law 1869 

delaying  to  take  person  arrested  for  crime  before  n,  magistrate..  ..  1844 

disqualification  by  conviction  for  dueling   731 

false  certificates 1861 

falsely  certifying  as  to  record  of  deeds  and  instruments 1860 

falsely  marking  enrolled  person  exempt   , 1858 

forfeiture  of  office 1854 

fraudulently  presenting  bills  or  claims  to  public  officers  for  payment.  1872 

giving  inducement  to  bring  suit  before  a  justice 1853 

giving  or  offering  bribes    1822 

injury  to  records  and  misappropriation  by  ministerial  officers 1838 

intrusion  into  public  office   1835 

making  arrest  without  lawful  authority   1846 

misappropriation  by  county  treasurer    1867 

misappropriation  and  falsification  of  accounts  by  public  officers. .  . .  1865 

misconduct  in  executing  search  warrant   1847 

misdemeanor  for  judge,  etc.,  to  permit  any  but  attorneys  to  practice  1876 

neglect  of  county  officer  to  make  report 1842 

neglect  of  duty  by  superintendent  or  overseer  of  the  poor 1843 

neglect  to  return  names  of  constables   1859 

neglecting  to  make  transcripts  or  making  fak^e  certificates 1874 

neglecting  or  refusing  to  execute  process  1 840 

obtaining  proceeds  of  fraudulent  audit  or  payment 1884 

obstructing  officer  in  collecting  revenue 1870 

officer  refusing  to  surrender  to  successor 1836 

officials  not  to  be  interested  in  sales,  leases  or  contracts 1868 

omission  of  duty  by  public  officer 1857 

penalty  for  recording  instruments  without  acknowledgment 1862 

permitting  escapes,  and  other  unlawful  acts,  committed  by  minis- 
terial  officers 1839 

prison  offiicers  not  to  be  interested  in  prison  contracts 1828 

provision  as  to  neglect  of  duty 1841 

receiving  claims,  in  what  cases  allowable 1855 

refusing  to  aid  offiteer  in  making  an  arrest 1848 

refusing  to  make  an  arrest 1849 

resisting  execution  of  process  and  aiding  escapes  in  county  which 

has  been  proclaimed  in  insurrection 1850 

Insisting  public  offi'cer  in  the  discharge  of  his  duty 1851 

resisting    officer 1826 

school  district  trustee  not  to  draw  draft  on  supervisor  in  certain 

cases    1871 

selling  right  to  official  powers 1833 

special  peace  officers  to  be  citizens 1845 

taking  fees  for  services  not  rendered 1830 

taking  property  from  officer's  custody 1878 

taking  reward  for  omitting  or  delaying  offiicial  aets 182)( 

626 


Index  to  Pbwat  Law. 

PAbllo   Ofleea  and  OBoen — Oontinued.  sxanoir 

taking  unlawful  fees 1826 

taking  unlawful  reward  for  servicea  in  extradition  of  fugitives ....  1831 

riolation  by  sheriff  of  certain  proTisions  relating  to  prisoners 1875 

riolations  of  law  by  public  officers 1866 

See  Bribery  and  Corruption;  Emtortion  and  Threatt;  Forfeiture 
of  office. 

P«blic  Records. 

mutilating,  removing,  destroying,  etc 2050 

procuring  forged  instruments  to  be  filed,  etc.,  is  felony 2051 

offering  false,  in  evidence 810 

preparing  for  use  as  evidence 811 

mutilation,  etc.,  of,  by  officer 1838 

•tealing  of 1296 

Public  Sports. 

on  Sunday  prohibited 2145 

Pnblicatioii. 

of  contents  of  letter  or  telegram 553 

of  false  literature  by  insurance  corporation 1203 

of  false  message  or  proclamation 944 

of  fictitious  transactions  in  stocks 951 

of  rumors  regarding  stocks,  etc 926 

of  false  proceedings  of  court 600 

See  Libel. 

Pvblic  Safety. 

carrying  and  use  of  dangerous  weapons 1897 

destruction  of  dangerous  weapons 1899 

discharging  fire-arms 1906 

driving  vehicles  and  animals  on  sidewalks 1907 

driving  vehicles  and  teams  on  side-paths 1908 

employment  by  common  carrier  of  person  addicted  to  intoxication. .  1913 

endangering  life  by  maliciously  placing  explosive  near  building. . . .  1896 

endangering  life  by  refusal  to  labor 1910 

explosives  and  combustibles 1894 

fire-escapes  in  hotels 1905 

generation  of  unsafe  amount  of  steam 1892 

ice  cutting  and  ice  bridges 1904 

injury  to  life  saving  apparatus 1911 

making  and  disposing  of  dangerous  weapons 1896 

mismanagement  of  steam  boilers 1893 

negligently  managing  and  refusing  to  extinguish  fires 1900 

obstructing  attempts  to  extinguish  fires 1901 

overloading  passenger  vessel 1890 

posseasion,  presumptive  evidence 1898 

procuring  liquor  for  persons  to  whom  sale  is  forbidden  by  the  liquor 

tax  law 1912 

riding  bicycle  on  sidewalk  or  foot-path 1909 

sale  of  pistols,  revolvers  and  other  fire-arms 1914 

silencers  for  fire  arms 1897a 

unauthorized  manufacture,  sale,  or  use  of  illuminating  oils 1902 

unauthorized  pressure  of  S'team. 1891 

violating  law  to  prevent  conflagrations 1903 

See  Railroad. 

Public  Securities. 

larceny  of   1292,  1294 

Public  Service  Commission. 

offering  place,  etc.,  to  commission,  etc 1980 

delaying  or  obstructing  commission 1980 

misconduct  of  commissioners  and  their  employees 1981 

neglect  or  refusal  to  make  report  to 1980 

heating  of  passenger  ears  on  railroad 1987 

Public  Sports. 

on  Sunday 2148 
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■■onoir 
Public  Traffic. 

prohibited  on  Sunday 2147 

Pnnishment. 

acts  punishable  under  foreign  1  .w 28 

ambassadors  and  foreign  ministers  exempted  from 25 

consequences  of  imprisonment  for  life 511 

contempt  for 39,    601 

conviction   must   precede 31 

corporation  convicted  of  felony 1932 

fine,  limit  of,  when  not  fixed  by  statute 36 

for  felony  when  person  convicted  has  been  previously  convicted  of 

a   misdemeanor 1940 

for  fourth  conviction  of  felony 1942 

for  second  offense  of  felony  or  petit  larceny 1941 

how  determined 1931 

mitigation  of,  in  certain  cases 1939 

of  accessory  to  felony 1934 

accessory  to  misdemeanor 1936 

acts  committed  out  of  State 1933 

■  corporation  convicted  of  felony 1932 

felonies  when  not  fixed  by  statute 1935 

misdemeanors  when  not  fbced  by  statute 29,  1937 

offenses  not  defined  by  penal  law 43 

woman   for  concealing   birth    2S461 

what  persons  subject  to  criminal 1930 

when  different  penalties  are  provided,  etc 1938 

See  Sentence;  State  Priion. 

Qnarantine. 

giving  false  information 1961 

going  on  board  vessel  at,  grounds  without  leave 1963 

health  ofiBlcers,  landing  from  vessel  before  visit  of 1962 

permitting  person  to  land  before  visit  of 1961 

master  of  vessel,  violation  of,  laws  by 1960 

regulations,  violating 1964 

Quarries. 

refusal  to  admit  inspector  to 1270 

Quay. 

injury  to • 1423 

Qnotationa.     See  Bucket  Shopt. 

Racing.     See  Borse  Racing. 

Kailroads. 

automatic  couplers    1988 

bells,  ringing  at  crossing 1985 

boarding  oars  in  motion 1990 

'          disorderly  conduct  on 720 

freight  trains  running  on 1990 

guard  posts   1988 

highways,  obstructing  1985 

illiterate  employees 1982 

inciting  railroad  employees  not  to  wear  uniform 1989 

injuring  railroad  property  and  appurtenances 1991 

intoxication  or  other  misconduct  of  railroad  or  steamboat  employees  1984 

misconduct  of  officials  or  employees  on  elevated  railroads 1983 

of  public  service  commissioners  and  their  employees 1981 

passage,  obstructing  of  car 1990 
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placing  passenger  cars  in  front  of  other  cars 1986 

platforms  and  heating  apparatus  of  passenger  ears 1987 

railway  cars,  riding  on 1990 

stealing  property  from  in  night  time 1294 

telegraph  operators  1982 

tracks,   obstruction   of 1991 

trespassing  upon    1990 

trains,  wrecking  or  attempting  to 1044,  1991 

uniform,  unauthorized  wearing  of 1989 

inciting  employees  not  to  wear 1989 

unlawful  acts  of  and  neglect  of  duty  by,  officials 1980 

whistles,  blowing  of,  at  crossings 19S5 

See  Animals;  Bills  of  Lading,  etc.;  Passage  Ticket. 

Kap«. 

no  conviction,  upon  uncorroborated  testimony 20 IS 

definition 2010 

first  degree   2010 

second  degree  ^ . .  2010 

penetration,  any  sexual  is  sufficient 2011 

physical  ability,  when  must  be  proved 2012 

Seal  Property. 

advertisements,  affixing  to   121 

appurtenances,  buying 1421 

buying  lands  in  suit  of  person  not  in  possession 2031 

pretended  titles  to  real  property  2032 

contracts  in  relation  to  Indian  lands   2030 

fixtures,   severing    1291 

forcible  entry  and   detainer    2034 

leaving  State  to  elude  provisions  of  law  relating  to 2037 

mortgage  of  lands  under  adverse  possession  2033 

removal  from,  for  playing,  noting  thereon 97,  6 

returning  to  take  posiession  of  lands  after  being  removed  by  legal 

I             process 203S 

trust  funds,  for  purchase,  custody 134 

misappropriation 1312 

assisting ^ 1313 

unauthorized  applications  for  loans  upon 2039 

unlawful  intrusion  on  1425,  2036 

witnesses'  privilege   2038 

Rebate. 

by  insurance  company 1191,  1200 

Receipts.     See  Bills  of  Lading,  Etc. 

Records  and  Documents. 

false  certificate  of,  by  public  officer 1874 

injury  to  public  record 1838,  2050 

offering  false  or  forged  instruments  to  be  filed  or  recorded 2051 

recording  unacknowledged  instrument 1862 

transcripts,  neglect  to  make 1874 

Red  Flag. 

display  prohibited   2095a 

Reformatory. 

at  Elmira   644,  2185 

convict  sent  to,  does  not  lose  right  to  vote 644 

Relatives. 

homicide  in  defense  of 1065 

threatening  to  publish  libel  against 1351 

Religion. 

compelling  adoption  of  a  form  of  belief 2073 

disturbing  religious  meetings 2071 

definition  of  the  offense 2072 

preventing  performance  of  religious  act 2070 

preventji^  representation  of  Divine  Person 2074 
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BconoN 
Reteue. 

of  prisoner  or  property  1892,  igyj 

of  prisoner  in  oouniy  in  insurrection  1850 

Keservoir. 

poisoning  of 2760 

Keustance. 

to  a  statute,  is  levying  war,  when 23b« 

to  process   of  court !.!.!.'.'.*!.'.".'.  600 

executive  officer  in  performance  of  duty '..!.!.'!.!!!!  1825 

of  execution  of  process  in  county  in  insurrection 1860 

of  order  or  process  of  court !..!!.'!..  600 

to  execution  of  process' nwi 

Bevenne. 

obstructing  oflSoer  in  collection  of 1870 

Revenue  Stamps. 

forgery  of   g^ 

Klats  and  Unlawful  Assemblies. 

homicide  justifiable  in  suppression  of 1055 

leaving  State  with  intent  to  elude  provisions  of  law  relating  to 2096 

red  flag,  display  prohibited 2095a 

refusing  to  assist  in  arresting  rioter 2095 

remaining  present  at  place  of  a  meeting,   originally  lawful,  after 

it  has  adopted  an  unlawful  purpose 2084 

remaining   present   at   place    of   riot   or    unlawful    assembly    after 

warning 2093 

resistance  to  execution  of  process  not 1787 

riot  defined    2090 

punishment  of 2091 

unlawful  assemblies   2092 

witnesses'  privilege    2097 

Koads.     See  Highway. 

Robbery. 

definition 2120 

force  or  fear  must  he  employed 2121 

degree  of  force  immaterial 2122 

robbery  in  first  degree 2124 

punishment 2125 

second  degree   2126 

punishment 2127 

third  degree 2128 

punishment 2129 

taking  property  secretly  not 2123 

Sabbath.    See  Simday. 

Salt  Works. 

injuries  to  the  Onondaga 2170 

Sale. 

of  articles  on  Sunday 2147 

of  gamibling  devices,  prohibited 970a 

Salvage. 

detaining  wrecked  property,  after  payment  of,  misdemeanor 1482 

Saturday. 

observance  of,  as  Sabbath 2144 

maliciously  procuring  service  of  process  on 2150 

Scaffolding. 

negligently  furnishing  insecure  1276 
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aconoH 

SehoUii. 

Teasonoble  «orreotioa  at M4 

Seal. 

publie  officer  who  refuse*  to  deHTer  to  his  suoeessor 1836 

forgery  of  88T 

Search  Warrant. 

officer  executing  with  unnecessary  WTerity 1847 

for  obscene  articles,  etc 114* 

for  stamped  'bottles,  when  granted 2367 

maliciously  procuring   1786 

Seats. 

failure  to  furnish,  for  female  employees 1278 

Second  Ofiense. 

punishment  on  conviction  for. . 1020,  1021,  1940-1943 

corporation  violating  provisions  as  to  bucket  shops 398 

second   conviction   for   violation  of  provisions   relating  to   elective 
franchise,  guilty  of  felony 782 

Seduction  under  Promise  or  Pretense  of  Marriage. 

no  conviction  upon  unsupported  testimony  of  complainant 2177 

punishment  for 217S 

subsequent  marriage  bar  to  indictment 2176 

Bdf  Defense. 

when  act  done  in 42 


Sentence. 

calculating  term  of 2193 

duly  of  court  to 2188 

for  life  means  civil  death 511 

house  of  refuge 2184 

imprisonment  of  female  convicts 2187 

for  less  than  one  year 2181 

for  one  year 2182 

for  more  than  one  year 2183 

of  minors 2186,  2194 

on  two  or  more  convictions 2190 

on  sentence  to  reformatory 2195 

indeterminate  to  State  prisons 2189 

males  between  sixteen  and  thirty  years  of  age 2185 

New  York  State  training  school  for  girls 2184 

penitentiary,  maintenance  of  person  sentenced  to,  for  felony 2182 

place  of  confinement  to  be  specified  in 2180 

removal  of  convicts 2180 

to  penitentiary  of  person  not  punishable  by  imprisonment  in  state 

prison 2196 

State  industrial  school 2184 

suspension  of 2188 

where  punishment  prescribed  is  imprisonment  for  not  less  than  a 

specified  time 2191 

Wlhere  punishment  prescribed  is  imprisonment  for  not  more  than  a 

specified  time  2192 

See  Civil  Rights;  Punishment. 
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Sepultxtbe.  SKCTIOS. 

after  dissection,  remains  must  be  buried   2215 

arresting  or  attaching  a  dead  body  of  a  human  being  8219 

body   stealing    2216 

burial  in  other  States   2212 

burial  on  canal  lands   2221 

disturbing  funerals    2220 

duty  of  burial  of  the  dead   2211 

opening  graves    2218 

receiving  stolen  body  of  a  human  being   2217 

right  to  direct  disposal  of  one's  own  body  after  death   2210 

right  to  dissect  dead  body  of  a  human  being  2213 

unlawful  dissection  of  the  body  of  a  human  being   2214 

See  Dead  Body. 
Servant. 

of  ambassadors,  etc.,  when  punished  25 

killing  master   1040 

homicide  of,  excusable,  when   1054 

homicide  justifiable  in  defense  of  1055 

embezzlement   by    1290 

breaking  contract  of  hiring,  when  1910 

corrapt   influencing    439 

Sewer. 

malicious    injury   to    1423 

Shade  Trees. 

injuries  to    ". 1425 

Shell  Fish. 

unlawfully  removing,  etc 1425 

See  Oysters. 

Sheriff. 

•     drawing   or   impaneling   jurors    1231 

aiding  prisoner  to  escape  from   1696 

allowing  escape   1 697,  1839 

on  conviction  forfeits  his  office    1697 

mutilation  of  records,  etc.,  by 1838 

refusing  to   perform   duty    1840,  1841 

must  enforce  laws  against  gaming   997 

when  wrecked  property  to  be  delivered  to   2480 

Ship's  Register  or  Protest. 

making  false  or  fraudulent,  with  intent  to  defraud   15C8 

Shrubs. 

vines,  etc.,  injury  to 1425 

Sidewalk. 

driving  animals,  vehicles,  etc.,  on 190i7 

Signal  OB  Light. 

exhibiting  false,  on  railway,  etc 1422 

Signature. 

to  written  instrument  obtained  by  means  of  sale  at  mock  auction . .     943 

definition  of  term (7)  3 

obtaining  by  fraud 933 

Silencers. 

for  fire  arms,  possession,  sale  and  usie 1897a 
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Silverware.  sectiow 

fraudulent  marking  spurious  ware  as 422-    429 

Slot  Machines. 

when  keeping  of,  misdemeanor 982 

seizures  of,  and  arrests  thereon 983 

destruction  of,  by  magistrates 984 

by  trial  court 985 

disposition  of  contents  of,  when  destroyed , 985a 

obtaining  property  by  fraudulently  operating 1293c 

Societies  and  Orders. 

unauthorized  wearing  or  use  of  badge,  name,  title  of  offieers,  insignia, 
ritual  or  ceremony  of  certain  orders  and  Bocieties 2240 

Society  for  Prevention  of  Cruelty  to  Children. 

agent  or  officer  of,  may  arrest  child 490 

Society  for  Reformation  of  Juvenile  Delinquents. 

to  recover  penalties  for  violation  of  law  in  certain  casei 2158 

Sodomy. 

what  constitutes 690,  691 

any  penetration  suifiaient 691 

imprisonment  not  to  exceed  twenty  years 600 

Speed. 

fraudulent  entries  in  contests  of 1081 

Squatting. 

on  lands  in  cities,  etc 1426,  203S 

Squirrel. 

in  parks  aud  cemeteries 040 

Stamps. 

forging  U.  S.  or  State 892 

issue  of  trading,  and  other  devices 2360,  2361 

State. 

crimes  against  executive  power  of 1820  et  seq. 

leaving,  to  commit  crime 1047 

crimes  against  revenue  and  property  of ...  .460-465,  949,  1483,  1865-1871 

2170,  2321 

presentation  of  fraudulent  claims  against 1872 

publication  of  false  messages,  etc 944 

wrongful  acts  committed  out  of 1933 

State  Industrial  SchooL 

sentence  to  2184 

State  Prison. 

imprisonment  in   S 

attempt  to  escape  from,  is  a  felony 1695 

female  convict  not  to  be  sent  to 2187 

no  person  to  be  sentenced  to,  for  less  than  one  year 2182 

when  convicts  to  be  sent  to 2188 

indeterminate  sentences  to 2189 

See   Punishment;   Sentenoe. 

State  Training  School  for  Girla. 

■entenoe  to  SU4 
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Statutes.  SECTio:^ 

certain,  continued  in  force 40 

violation  of,  which  imposes  no  penalty 29 

Steamboat.     See  Navigation ;  Vessels. 

Stenographer. 

disclosure  of  evidence  before  grand  jury 1784 

Stock. 

discrimination  by  exchanges  or  members  in  sa<le  of 444 

false  statements  or  advertisements  as  to 952 

fraudulent  issue  of   662,     890 

frauds  in  procuring  increase  of 661 

creating  false  rumors  as  to 926 

manipulaition'  of  prices 953 

reporting  or  publishing  fictitious  transactjonis  in 951 

See  Brokers. 

Stolen  Property. 

buying  or  receiving  1308 

conviction  of  principal  not  necessary 1309 

Storage. 

selling,  etc.,  of  property  received  for 364 

Subornation  of  Perjury.    See  Perjury,  etc. 

Suicide. 

abetting  and  advising 2304 

attempt  at 2303 

attempting 2302 

punishment  for 2303 

definition 2300 

forfeiture,  none  for     2 jOl 

incapacity  of  person  aided  no  defense 2306 

Summary  Proceedings. 

removal   of   tenant   using   building    for    policy    playing    or   sale    of 

lottery  policies  976 

Summons. 

vehen  sending  a  misdemeanor 551 

Sunday. 

barbering  on   2153 

baseball  on 2145 

forfeiture  of  commodities  exposed  for  sale  on 2149 

labor  prohibited  on 2143 

maliciously  serving  process  on  Saturday  on  person  who  keeps  Satur- 
day as  boly  time 2150 

motion  picture  exhibitions  on 3154 

persons  observing  another  day  as  a  Sabbath 2144 

processions  and  parades  on 2151 

public  sports  on     2145 

public  traffic  on 2147 

Sabbath  breaking 2141 

punishment  for [  2142 

sale  of  articles  on 2147 

serving  process  on 2148 

theatrical  and  other  performances  on [  /\  2152 

trades,  manufactures,  and  mechanical  employments  prohibited  on  2146 

Surf  Bathing. 

regulated 427 

Surgeon.    See  Physician. 

present  at  duel,  when  punishable  235 

Survey. 

issuing  certificate  of,  on  vessels  400 

Swill. 

feeding  milch  cows  on  ggg 

Swine. 

driving  upon  sidewalk        , g52 
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•wmoir 
Swing-Bridec 

neglect  as  to  lights  on 433a 

T. 

Talesman. 

included  in  term  "  juror  " 370-1230-1792 

Tare. 

on  casks,  etc 2416 

Taxes. 

appraiser  under  taxable  transfers  law  taking  f«e  or  reward 2320 

making  false  statement  in  reference  to 2321 

obstructing  officer  in  collection  of 1870 

comptroller  not  to  be  interested  in  sale  for 1827 

Teacher. 

lawful  correction  by 246 

Telegram. 

wrongfully  obtaining  knowledge  of  , 552 

operator  dificlosing  contents  of 652 

opening  sealed   663 

See  Communication. 

Telegraph. 

injury  to  line,  etc 1423 

employment  of  certain  persons  as,  operators 1982 

Telephone. 

fraudulently  operating  coin-box 12930 

Tenements. 

See  Extortion  and  Threats. 

Theater. 

discrimination  on  account  of  race,  color,  etc 514,     515 

Sunday  performances  prohibited 2152 

child  not  to  be  employed  in 485 

Threat. 

crime  under  duress 859 

to  intimidate  officers 814,  860 

conspiracy  to  prevent  exercise  of  lawful  trade  by 580 

to  publish  libel , 1351 

obtaining  entrance  to  building  by 400 

general  provisions  regarding  851,  857 

coercing  another  by , 530 

by  letter  551,  856 

by  tramps  2371 

deposit  in  post-office  completes 550 

Tickets. 

forgery  of  891 

unauthorized  sale  of,  for  benevolent,  etc.,  organizations 945 

personating  beneficiary  of  942 

issued  by  People's  Institute  not  transferable 443 

See  Passage  Tickets 

Timber. 

defacing  marks  on 1360 

setting  fire  to 1421 

wilful  cutting,  etc 1425 

Tires. 

throwing  substances  in  road  injurious  to 1434 

Tobacco.    See  ChUd/ren. 
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8X0TI0H 

Town  Cleiki. 

oini«sion  to  return  namM  ot  oonitablei 1869 

Xrate. 

on  Sunday   2146 

8e«  Businees  and  Trade. 

Trade-Marks. 

"  affixing  "  defined   23*1 

"  article  of  merchandise "   defined 2352 

"  imitation  of  a  trade-mark  "  defined 2353 

offenses  against    2354 

"  trade-mark  "  defined  2350 

trade-mark  bottles  and  vessels,  keeping  with  intent  to  refill  or  sell. .  2356 

refilling  or  reselling 2355 

search  for,  kept  in  violation  of  law 2367 

Trading  Stamps. 

issue  of,  and  similar  devices 2360 

isBU*  and  redemption  of,  and  similar  devices 2361 

Ttampa. 

threats  by    2371 

commutation  of  sentences  at , 2372 

punishment  of  2370 

for  certain  offenses 2371 

Transcript. 

refusal  of  public  officer  to  give 1874 

Trapeze. 

net  work  to  be  used  with 830 

Treason. 

against  th«  State,  defined 2380 

punishment 2382 

"  levying  war  "  defined 2381 

when  resistance  to  statute  is  a 2383 

''^^juiy  to    1421,  1423,   1425 

Trespass. 

upon  railway  tracks ISJO 

Trial. 

manner  of    ^1 

of  insane  persons 1120 

of  ambassadors,  etc.,  to 25 

of  accessary  to  felony 1934 

conviction  of  lesser  degree  on 610 

for  murder  in  duel  out  of  State 1047 

of  indictment  for  kidnapping 1261 

of  indictment  for  duel  out  of  State _ 735 

of  indictment  for  libel  in  newspaper  against  resident 1346 

against  non-resident,  where  had 1347,  1348 

court  may  change  place  of 1349 

for  prize  fight  out  of  State ■ 1714 

foieign  conviction  or  acquittal  may  be  shown  on,  whsn 36 

Trustee. 

conversion  of  trust  fund  by,  larceny 1290-1302 

flnpo  at  642—663 

^^hooldiitrict  n<Jt  to  draw  drafts. . .  442,  8fi0,  8M,  «47,  lSOa-1309,  1871 
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^  ■Kmox 

Viiiform. 

employees  of  railway  must  wear . ,  ,. ^^89 

unlawful  wearing,  of  national  guard liSi 

Union  Veteran  Legion. 

unauthorized  wearing  of  badgpe  2240 

United  States. 

uniform,  discrimination  against 517 

ilag,  desecration  1423 

Unlawful  Assembly.    See  Riots. 

Uiury. 

taking  security  upon  certain  property  for  usurious  loans 8400 

V. 

Vagrants. 

children  found  begging,  etc 486 

laws  relating  to ^^ 

See  Tramps. 

Value. 

of  property  stolen,  how  ascertained 1303 

evidences  of  debt,  etc 1303 

passenger  tickets 1304 

in  other  cases,  market  value  1306 

Verdict. 

promise  of  juror,  arbitrator,  or  referee   373 

Vessel. 

wilful  destruction  of 1S06 

death  caused  by  overloading 1052 

ejection  of  passengers  from 248 

gambling  apparatus  on 971,  973 

duty  of  master  to  suppress  gambling 981 

overloading  passenger   1890 

killing  by  overloading  passenger   1052 

violation  of  quarantine  laws  by  master  of 1960 

bringing  foreign  convict  into  State 642 

burning  of  221  -  223 

included  in  term  "  building,"  when 400 

wrecking,  burning,  etc 1506 

fitting  out,  with  intent  to  wreck,  etc 1507 

injury  to,  by  explosive  substance,  how  punished 1420,  1895 

exhibiting  false  signals,  etc.,  to   1422 

definition  of (6)  3 

V^eterans  of  Foreign  Wars. 

unauthorized  use  of  badge  or  button 2240 

Viaduct. 

injury  to,  on  railway 1991 

Villages. 

squatting  on  lands  in 1425,  2036 

frauds  by  officers  of 1865 

Voluntary  Associations. 

not  to  practice  law 280 

Voting  Machine. 

wilfully  defacing,  etc 764 

Vineyard. 

unauthorized  entry  into 1425 

Voucher.    See  Bills  of  Lading,  etc. 
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SUCTION. 

W. 

WaiSbb.     See  GamhUng;  Priee  Fighting. 

Wages. 

payment  of,  must  be  in  cash   1272 

War. 

levying,  is  treason 2380 

definition    of    "  levying "    2381 

insurrection   is,  when    2383 

Wabehouse  Receipts. 

provisions  relating  to   300-368 

Wateb.     See  Canals;  Ice;  Navigation. 

Wbapow. 

manufacture  of  slung-shots,  billy,  etc 1896 

carrying,  concealing,  etc 1897 

possession  of,  presumptive  evidence    1898 

dangerous,    destruction   of    1899 

breaking  into  dwelling-house  armed  with,  burglary   402 

Weights  and  Measures. 

bushel,  requiring  more  than  legal  weight 2410 

false,  authorized  to  be  seized   2413 

destruction  of  after  conviction  of  offender  241S 

keeping    2412 

using   2411 

may  be  tested  by  committing  maglatrat*  and  destroyed  or  de- 
livered to  district  attorney   2414 

presumption  of  knowledge  of  falsity 2414a 

regulations  for  sale  of  baled  hay  and  straw   2417 

stamping  false  weight  or  tare  on  casks  or  packages 2416 

Weib. 

unlawful  use  of  in  Hudson  river   1603 

Well. 

poisoning  water   of    1760 

Wife.     See  Eitshand  and  Wife;  Witness;  Women. 

Will. 

stealing,  destruction,  etc 2052 

Witness. 

bribiBS    »7»,  2440 

bucket  shops,    witnesses   asalnst   196 

convict  a.  competent   2444 

deceiving  2442 

false,    summary    committal    of    1628 

husband  or  wife  as   2446 

offender  In  bribery  Is  competent   381 

preventinjT   or   dissuading,    from    attending    2441 

prlTllegre  of  6S4 

rwtjictloB    of    witness'    privUetre    2443 

mivar  of  Immunity   M4< 

See  Bribery  and  Oorruptlon. 
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Women.  section. 

compulsory   prostitution    of    ,  . . . .    1090,  2460 

seduction  under  promise  of  marriage   2461 

injury   to,   killing  unborn   child    1050 

administering  drugs  to   lOSt 

causing  abortion   on   herself    1052 

concealing  birth   of  issue,   second  offense    1943 

to  be  sent  to  penitentiary,  when   2187 

compelling,  to  marry  or  to  be  defiled  532 

seats  to  be  furnished  female  employees  1273 

wife  as  witness    1091,  2445 

Words  and  Phrases. 

■■  accessory  "    2 

"  affixing  "  trade-mark   2351 

"  annual "     180 

"  article   of   merchandise  " 2352 

"  attempt   to   commit   a   crime "    2 

"  bank  "  unauthorized  use  of  term  302 

"  break  "  in  burglary   400 

"  bucket   sho*  "    394 

"  building  "   in    arson    220 

"  building "   in   burglary    400 

"  candidates  "  in  elective  franchise  provisions   750 

"  company  "  in  provisions  relating  to  passage  tickets   1560 

"  corrupt  "     (2)  3 

■•  corruptly  " ( 2 )  3 

•■  crime  " 2 

"  cruelty  "    180 

"  director  "    667 

"  disorderly    house  "    (9)  3 

"  dueling "    in   dueling    730 

■■  dwelling  house  "  in  burglary 400 

"  election  "   in   elective  franchise   provisions    750 

"  estate  "  in  burglary   400 

"  felony  "  2 

"  forge  "    880 

"  forged  "    880 

"  forging  "   880 

"  house  of  ill-fame  or  assignation  "    (9)  3 

"  house   of  prostitution  "    (9)  3 

"  imitation    of   a   trade-mark "    2353 

"  impure  and  unwholesome  milk  "    180 

"  inhabited   building "   in   arson    220 

"  juror  "  in  bribery  370 

"  juror  "  in  section  1231   1230 

"  juror  "  in  provisions  relating  to  public  justice  1792 

"  knowingly  "    (4)  3 

"  lottery  "     1370 

"  malice  "   (3)  3 

"  maliciously  "    (3)  3 

"  misdemeanor  "    2 

"  neglect  "    (1)  3 

"  negligence  "   (1 )  3 

"  negligent "'    (1)  3 

"  negligently  "  ( 1 )  3 

"  night  time  '"  in  arson 220 

"  oath "    in    perjury    1621 

"  principal  "    2 

"  prison  "  and  "  prisoner  "   1690 

"  publication  "    1343 

"  public  nuisance  "   1530 

"  reputed  house  of  prostitution  or  assignation  " (9)  3 
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W*rda  mad  Fhrasea — Gbntinnad.  tuonoH 

"•ignature" .^ (7)  i 

"■will" 180 

"torture" 180 

"  town  meeting  "  in  eleetire  f rukchioe  proTisiont 760 

"  trade-mark  " 2360 

"Teasel" (6)  i 

"writing" (8)  S 

"  written  instrument "  in  forgery 680 

Wrecks. 

defacing  marks  upon  wrecked  property 2481 

destruction  of  evidence  of  ownership  of 1609 

keeping  wrecked  goods  a  misdemeanor 2480 

officer  unlawfully  detaining  wrecked  property 2482 

Wilting. 

includes  printing  S 

Written  Instrument. 

stolen  value  of,  how  ascertained ..••  1803,  1304 

wImd  oompelling  execution  of,  is  extorticMi 8S3 
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